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SOME   PHASES    OF    THE    LAW    OF    MASTER 

AND  SERVANT  :   AN  ATTEMPT  AT 

RATIONALIZATION. 

Mr.  Labatt  in  the  preface  to  his  valuable  work  on  Master  and 
Servant  says  that  this  is  "a  subject  which  may,  without  any  exag- 
geration, be  said  to  enjoy  the  unenviable  distinction  of  having  been 
the  occasion  of  a  larger  number  of  conflicting  doctrines  and  in- 
consistent decisions  than  any  other  branch  of  the  law."  Reflection 
upon  the  matter  induces  the  conclusion  that  this  inharmony  prob- 
ably results  from  the  fact  that  the  courts  have  been  attempting  to 
follow  certain  doctrinal  formulas  with  too  insular  a  view,  neglect- 
ing the  reasons  underlying  the  rules.  There  is  a  potentiality  in 
reasons ;  and  mere  satisfaction  of  curiosity  is  not  the  only  efficacy 
that  should  attach  to  their  discovery. 

The  present  article  proposes  a  discussion  of  the  logic  and  jurid- 
ical concepts  underlying  some  of  the  principles  generally  recog- 
nized as  applicable  to  suits  by  servants  against  their  masters  for 
personal  injuries,1  rather  than  a  display  of  the  specific  results 
reached  by  the  various  courts  in  the  practical  application  of  the 
principles. 

The  Nature  op  the  Servant's  Action. 
Analyze  an  ordinary  typical  action  by  a  servant  against  his 
master  for  injuries  received  in  the  course  of  the  employment,  and 
it  will  be  found  to  be  in  form  and  substance  an  action  ex  delicto, 
in  which  the  tort  consists  in  an  injury  to  the  servant  resulting 
from  a  violation  by  the  master  of  a  duty  owed  by  him  to  the 
servant  by  reason  of  the  relationship  arising  from  the  contract  of 

JOf  course,  only  a  few  of  the  many  doctrines  known  to  this  branch  of 
jurisprudence  can  be  noticed  in  the  limited  space  here  available;  and  those 
noticed  cannot  be  treated  exhaustively. 


2  COLUMBIA  LAW  REVIEW. 

employment.  While,  in  general,  breaches  of  contracts  give  rise 
only  to  actions  ex  contractu,  yet  relationships  arising  from  con- 
tracts usually  present  juridical  predicaments  from  which  actions 
ex  delicto  may  also  spring,  as  the  result  of  the  violation  of  the 
duties   imposed   by    the    relationships.2 

In  this  connection  it  may  be  profitable  to  advert  to  the  propo- 
sition that  in  the  development  of  common  law  remedies  the  notion 
of  redressing  breaches  of  such  informal  contracts  as  would  not 
support  an  action  of  debt,  asserted  itself  first  in  connection  with 
a  form  of  action  which  is  essentially  ex  delicto — trespass  on  the 
case.  Before  the  action  of  assumpsit  was  developed  the  common 
law  courts  saw  in  the  breach  of  a  contract  a  misfeasance  partaking 
so  much  of  the  notion  of  that  which  we  now  call  a  tort  as  to  sup- 
port an  action  of  trespass  on  the  case.3  In  such  cases  the  terms  of 
the  contract  naturally  controlled  the  question  as  to  whether  the 
thing  omitted  or  done  by  the  defendant  was  an  actionable  wrong. 
Remedial  law  has  so  developed  that  breaches  of  duty  arising  from 
private  contractual  relationship  are  now  usually  redressible  in  some 
form  of  action  ex  contractu.  However,  in  that  formative  period 
when  the  juridical  notion  of  the  different  forms  of  actions  was 
taking  on  definite  shape  the  courts  were  not  called  upon  to  con- 
sider the  case  of  a  servant  physically  injured  through  the  failure 
of  his  master  to  perform  the  duties  growing  out  of  the  relationship 
existing  between  them — the  times  did  not  afford  the  conditions 
from  which  such  actions  usually  spring.  When  a  change  took 
place  in  the  prevailing  state  of  affairs  and  such  actions  began  to 
arise,  there  was  no  form  of  action  ex  contractu  which  seemed  par- 
ticularly applicable  ;  and  the  ex  delicto  form  of  action  was  naturally 
adopted.  The  master's  breach  of  duty  (though  the  relationship 
from  which  the  duty  arose  was  private  and  contractual)  was 
viewed  as  a  tort ;  nevertheless,  in  the  early  cases  the  underlying 
contract  was  not  lost  sight  of  in  determining  the  extent  of  the  duty 
and  in  defining  the  nature  of  the  tort.4 

The  servant's  suit  in  such  cases  may  be  placed  under  the  com- 
mon law  action  of  trespass  on  the  case  as  developed  under  the 

2Cf.  Burdick,  Torts   (2  ed.)  8-10. 

3Spence,  Equitable  Jurisd.  of  the  Courts  of  Chan.  242  et  seq.;  Anson, 
Law  of  Contracts  (8  ed.)  *<\6,  53. 

4In  the  earliest  master  and  servant  cases,  Priestley  v.  Fowler  (1837)  7 
L.  J.  C.  L.  (n.  s.)  42;  Murray  v.  S.  C.  R.  R.  Co.  (S.  C.  1841)  1  McMullan 
385;  Farwell  v.  Boston  R.  Corp.  (Mass.  1842)  4  Mete.  49,  the  dominance  of 
the  contractual  implications,  as  determining  the  reciprocal  duties  and  lia- 
bilities of  the  parties,  is  given  full  recognition.  It  seems  to  have  been 
sometimes  overlooked  in  subsequent  cases. 
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authority  of  the  Statute  of  13  Edw.  I,  called  the  Statute  of  West- 
minister the  Second,  which,  however,  if  the  statement  of  Lord 
Coke  himself  is  to  be  trusted,  was  merely  a  declaratory  enactment. 
This  is  referred  to  for  the  purpose  of  adverting  to  the  proposition 
sometimes,  though  not  frequently  disputed,  that,  although  the 
earliest  master  and  servant  cases  are  of  but  comparatively  recent 
announcement,  the  general  principles  which,  in  the  absence  of 
statute,  the  courts  of  England  and  America  apply  to  such  cases, 
are  common  law  principles.5  Attention  to  this  fact  becomes  im- 
portant whenever  a  court  of  one  State  is  called  upon  to  try  an 
action  against  a  master  for  an  injury  received  by  the  servant  in 
another  State  and  the  law  of  the  latter  State  is  not  shown ;  and 
especially  is  it  important  to  keep  it  in  mind  if  it  appear  that  the 
law  in  the  latter  State  has  not  been  modified  by  statute  and  the 
courts  of  the  former  assert  the  right,  as  many  courts  do,  of  fol- 
lowing their  own  decisions  as  to  common-law  principles,  notwith- 
standing that  the  courts  of  the  State  where  the  cause  of  action 
arose  have  taken  a  different  view. 

The  Dominance  of  the  Contract  and  Its  Implications  in 
Fixing  the  Prima  Facie  Duties  and  Liabilities. 

When  a  tort  springs  from  a  contractual  relationship,  the  extent 
of  the  resulting  duties  and  consequently  the  ex  delicto  liability  of 
the  parties  are  modified  and  largely  controlled  not  only  by  the  ex- 
press terms  of  the  agreement,  but  also,  and  chiefly,  by  the  implied 
terms.     This  is  a  broad,  general  principle  of  jurisprudence.6 

The  contract  out  of  which  the  relation  of  master  and  servant 
arises  is  usually  simple  on  its  face ;  the  express  terms,  so  far  as 
material  to  the  ordinary  case,  are  merely  that  the  servant  shall 
work  at  the  designated  labor  at  prescribed  wages,  and  that  the 
master  shall  pay  the  sum  named  in  compensation.     But,  generally 

5"The  decisions  upon  the  subject  are  of  recent  date,  but  the  law  cannot 
be  considered  to  be  so.  The  principles  upon  which  these  decisions  depend 
must  have  been  lying  deep  in  the  system  ready  to  be  applied  when  the 
occasion  called  them  forth."  Per  the  Lord  Chancellor  in  Barton's  Hill 
Coal  Co.  v.   M'Guire,   (1858)    4  Jur.    (n.  s.)   772,  773. 

"The  law  must  have  been  the  same  long  before  it  was  enunciated  in 
this  court  in  Priestley  v.  Fowler."  Per  Pollock  C.  B.  in  Vose  v.  Lancashire 
etc.,  R.  Co.    (1858)   2  Hurls.  &  N.  728,  734- 

Take  for  example  an  action  ex  delicto  against  a  carrier  for  loss  of 
goods.  The  degree  of  diligence,  the  extent  of  the  liability,  etc.,  are  (in  the 
absence  of  statute)  governed  by  the  stipulations  of  the  bill  of  lading.  The 
plaintiff  may  make  a  prima  facie  case  by  showing  the  relationship  and 
the  loss ;  but  whenever  the  specific  contract  appears,  either  as  an  affirmative 
defense  or  otherwise,  its  terms,  so  far  as  legal,  dominate  the  action.  The 
same  is  true  as  to  actions  against  telegraph  companies,  bailees,  etc. 


4  COLUMBIA  LAW  REVIEW. 

speaking,  the  express  terms  of  a  contract  are  only  the  skeleton 
around  which  the  real  body  of  the  contract  is  built ;  the  flesh  and 
blood,  the  nerves  and  tissues,  consist  of  implications  which  the 
law  finds  as  being  understood,  but  not  directly  said,  by  the  par- 
ties.7 These  connotations  or  implications  which  the  law  finds  and 
enforces  in  all  contracts  are  determined  by  the  nature  of  the  trans- 
action which  the  parties  have  in  contemplation ;  and  when  legiti- 
mately indulged  they  give  effect  only  to  what  the  parties  are  fairly 
supposed  to  have  intended.  The  customs  of  ordinary  men,  in  sim- 
ilar dealings,  taken  in  connection  with  the  law  of  the  land,  are  the 
premises  from  which  the  courts  draw  their  conclusions  as  to  what 
implications  are  to  be  found  in  any  contract. 

The  contract  of  employment  is  no  exception.  The  express 
terms  are  simple ;  the  implications,  manifold.  What  then  are  the 
principal  and  usual  connotations  or  implications  running  with  every 
ordinary  contract  of  employment? 

The  Community  of  Interest  in  a   Contract  of  Employment. 

Looking  to  the  transaction  taking  place  between  a  prospective 
master  and  a  prospective  servant,  it  is  to  be  seen  that  the  subject- 
matter  of  the  proposed  contract  is  mutual ;  theoretically,  at  least, 
it  is  to  their  common  benefit.  The  business  of  having  the  work 
done  is  the  master's,  the  business  of  doing  the  work  is  the  serv- 
ant's. In  a  sense,  therefore,  each  has  a  proprietorship  in  the  res 
of  the  contract — the  work.  This  should  be  kept  in  mind ;  it  is  a 
principle  which  the  courts  have  often  applied,  sometimes  con- 
sciously, but  more  often  unconsciously.8 

7A  carrier  sells  a  ticket,  agreeing  merely  to  convey  the  passenger  from 
Station  A  to  Station  B.  This  is  the  skeleton  upon  which  the  law  builds  a 
thousand  other  agreements  by  implication.  The  safe  and  comfortable 
coach,  the  maintenance  of  the  schedule,  the  guardianship  and  protective 
escort  of  an  adequate  number  of  trainmen,  the  respectful  treatment,  the 
safe  approaches  and  exits,  the  necessary  water,  light  and  heat,  the  extraor- 
dinary care  and  diligence  and  all  those  things  which  the  law  recog- 
nizes as  being  due  from  the  carrier  to  the  passenger  are  not  mentioned — 
they  are  implications  only;  but  they  are  the  very  body  and  vitals  of  the 
contract. 

sOne   investigating  the  subject  is  struck  by  the   frequency  with   which 
judges  dealing  with  master  and  servant  cases  have  reached  the  right  result, 
and  in  doing  so  have  given  reasons  wholly  illogical  and  sometimes  almost 
absurd.     It   would    seem    that    an   intuition    of    which    they   were    unaware 
guided  them.     As  Justice   Bleckley  said  in   Lee  v.   Porter    (1879)    63   Ga. 
345,   346 :     "The   human   mind  is  so  constituted   that   in   many  instances   it 
finds  the  truth  when  wholly  unable  to  find  the  way  that  leads  to  it. 
'The  pupil  of  impulse,  it  forc'd  him  along, 
His  conduct  still  right,  with  his  argument  wrong ; 
Still  aiming  at  honor,  yet  fearing  to  roam, 
The  coachman  was  tipsy,  the  chariot  drove  home.'  " 
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Implication  as  to  the  Place  of  Work. 
The  simple  terms  of  the  agreement  having  been  closed,  one  of 
the  first  things  to  suggest  itself  is  that  there  must  be  a  place  of 
work.  Keeping  in  mind  the  ordinary  course  of  men  as  to  such 
things,  it  is  natural  to  conclude  that  the  parties  to  the  contract 
intended,  and  that  the  contract  therefore  implies,  that  the  master 
shall  furnish  the  place  of  work.  The  servant  must,  in  order  to 
perform  the  duties,  go  into  or  upon  the  premises  of  the  master  (or 
provided  by  the  master)  ;  and  when  he  goes,  he  is  there,  "on  lawful 
business,  in  the  course  of  fulfilling  a  contract,  in  which  both  *  *  * 
[parties]  have  an  interest,  and  not  upon  bare  permission."  One 
so  upon  the  premises  of  another  is  usually  referred  to  as  an  invited 
person,  and  is  entitled  by  the  clearest  principles  of  common  law  to 
assert  certain  well  recognized  rights.9  Ordinarily,  the  proprietor 
of  the  premises  owes  to  all  such  persons  the  duty  of  seeing  that 
the  place  shall  be  kept  in  "a  reasonably  safe  condition  so  far  as  the 
exercise  of  reasonable  care  and  skill  can  make  it  so."  10  Therefore 
the  particular  principle  that  the  master  owes  to  his  servant  the 
duty  of  using  ordinary  care  in  keeping  the  place  of  work  reason- 
ably safe  is  but  a  phase  of  the  general  doctrine  which  imposes  the 
like  duty  upon  every  landowner  as  to  invited  persons. 

The  Implication  as  to  Instrumentalities. 
It  is  a  reasonable  implication  from  the  contract  that  the  master 
will  furnish  the  tools,  machinery  and  other  instrumentalities,  ani- 
mate and  inanimate,  by  which  the  work  is  to  be  done.11  What 
implication  is  there  as  to  the  quality?  Nothing  to  the  contrary 
appearing,  it  is  fair  to  assume  that  the  contracting  parties  had  in 
mind  the  kind  in  general  use  by  those  carrying  on  the  particular 
vocation ;  and  it  is  further  fair  to  assume  that  they  contemplated 
that  the  master  would  select  and  maintain  the  instrumentalities 
according  to  the  customary  methods  of  men  of  ordinary  prudence 
engaged  in  the  same  business.    Hence,  the  general  proposition  fol- 

9The  quotation  is  taken  from  a  leading  case  on  the  rights  of  invited 
persons.  Indermaur  v.  Dames  (1866)  L.  R.  1  C.  P.  274;  (1867)  L.  R.  2  C.  P. 
.311.  It  is  true  that  in  that  case  the  court  suggests,  hut  does  not  decide, 
that  a  servant  stands  on  a  somewhat  different  footing,  on  the  ground  that 
he  has  bargained  for  the  risk.  The  present  discussion  has  not  reached 
the  point  which  involves  the  assumptions  of  the  servant ;  hence,  that  ele- 
ment of  the  case  may  temporarily  be  disregarded. 

"Pollock,  Torts  (8  ed.)  508.  citing  Francis  v.  Cockrell  (1870)  5  Ex. 
Ch.  L.  R.  Q.  B.  501,  513.     Burdick,  Torts  (2  ed.)  455-6. 

"'It  is  equally  implied  in  the  same  contract  that  the  master  shall  supply 
the  physical  means  and  agencies  for  the  conduct  of  his  business."  Per 
Harlan,  J.  in  Hough  v.  Railway  Co.   (1879)    100  U.  S.  213,  217. 
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lows  in  such  cases,  that  the  master  is  obligated  to  use  ordinary 
care  to  select  and  maintain  the  instrumentalities,  animate  and  in- 
animate, by  which  the  work  is  to  be  done,  and  to  see  that  they  are 
equal  in  kind  to  those  in  general  use.  Thus,  the  implication  of  the 
contract  appears  as  the  source  of  the  duty. 

But  interpolate  a  new  circumstance  into  the  transaction.  Sup- 
pose it  appears  that  the  servant  at  the  time  he  contracted  knew, 
or  had  reasonable  opportunity  to  know  that  the  instrumentalities 
did  not  in  fact  come  up  to  the  standard  which  prima  facie  would 
have  been  required  of  the  master,  is  it  fair  to  construe  the  contract 
as  requiring  the  master  to  furnish  standard  instrumentalities  or  as 
requiring  only  the  furnishing  of  those  which  both  parties  knew 
and  saw  that  he  had?  The  latter,  of  course;  for  it  is  a  familiar 
principle  that  contracts,  when  they  are  silent  as  to  a  matter,  are  to 
be  construed  according  to  the  surrounding  circumstances  known  to 
both  parties.  In  this  case,  therefore,  the  agreement  implied  against 
the  master  calls  for  less  than  the  ordinary,  and  the  duty  imposed 
upon  him  by  the  relationship  arising  from  the  contract  is  accord- 
ingly narrowed.  If  a  servant  is  injured  by  reason  of  a  defect 
which  he  knew  existed  in  an  instrumentality  at  the  time  he  under- 
took to  work  with  it,  he  has  no  cause  of  action  for  the  immediate 
and  direct  reason  that  the  contract  between  him  and  the  master 
did  not  impose  upon  the  latter,  as  an  incident  of  the  relationship, 
the  ordinary  duty  of  furnishing  him  an  undefective  instrumental- 
ity. In  such  cases  the  servant's  action  fails  for  this  primary  cause, 
and  there  is  no  need  to  resort  to  any  of  those  doctrines  which  re- 
late to  affirmative  defenses.12 

Assumption  of  Risk,  a  Contractual  Predicament. 
Risk  is  the  inevitable  concomitant  of  every  human  activity. 
The  carrying  on  of  work  necessarily  has  its  hazards.  Risk  con- 
notes injury  and  damage.  Therefore,  these  are  things  which  the 
contract  of  employment  necessarily  respects  or  anticipates,  though 
they  are  not  explicitly  referred  to.  The  very  nature  of  the  res 
of  the  contract  makes  it  necessary  for  one  party  or  the  other  to 
contractually  undertake  this  risk,  (that  is  to  say,  to  assume  it),  or 
for  one  of  them  to  assume  a  part  of  it  and  the  other  to  assume 
the  remainder.  Assumption  of  risk,  as  the  term  is  employed  in 
this  branch  of  jurisprudence,  is  therefore  essentially  a  contractual 

12"A  master  is  not,  and  cannot  be,  liable  to  his  servant  unless  there  be 
negligence  on  the  part  of  the  master  in  that  which  he,  the  master,  has 
contracted  or  undertaken  with  his  servant  to  do."  Per  Lord  Cairns,  in 
Wilson  v.  Merry   (1868)    19  L.  T.    (n.  s.)   30,  33- 
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predicament.  The  master's  liability,  since  the  action  is  ex  delicto, 
is  predicable  only  of  broken  duty ;  hence,  he  assumes  none  of  the 
risk,  (that  is,  pecuniary  liability  to  compensate  for  the  injury  re- 
sulting from  the  risk),  except  when  the  injury  results  from  a 
violation  of  duty ;  and  his  duties,  as  has  been  seen,  are,  for  the 
most  part,  defined  by  the  contract.  Therefore,  if  the  servant, 
seeing  the  condition  of  the  instrumentalities  and  being  aware  that 
they  are  not  first  class,  contracts  for  the  employment,  without 
taking  any  warranty  from  the  master  but,  to  the  contrary,  leaves 
the  transaction  open  to  the  implication  that  the  master  is  obli- 
gated only  to  furnish  the  instrumentalities  as  they  are  seen  and 
known  to  be,  ordinary  contractual  construction  leads  to  the  con- 
clusion that  the  servant  has  assumed  the  risk  of  injury  from  the 
patent  defects.13 

We  may  approach  the  subject  from  a  slightly  different  point  of 
view  and  the  same  result  will  appear.  Let  us  conceive  of  a  work- 
man unemployed  and  having  the  option  of  working  for  himself  or 
of  working  for  a  master.  In  either  event,  he  must  have  the  neces- 
sary tools,  machines  and  other  instrumentalities.  If  he  decides  to 
work  for  himself  he  either  buys  or  rents  the  necessary  implements. 
In  the  one  case  the  means  by  which  he  obtains  them  is  a  contract 
of  sale,  in  the  other  a  contract  of  renting  or  hiring.  Say  he  buys 
them  and  nothing  is  said  as  to  defects ;  the  law  implies  certain 
warranties ;  they  are  to  be  free  from  hidden  defects,  so  far  as  the 
seller  knows  or  reasonably  should  know,  and  so  far  as  he,  the 
buyer,  does  not  know  and  is  reasonably  excused  from  not  dis- 
covering. If  he  is  injured  as  the  result  of  using  implements  so 
acquired,  the  question  whether  he  has  a  cause  of  action  against 
the  seller  depends  on  whether  the  injury  arose  through  a  defect  of 
which  the  seller  had  actual  or  constructive  knowledge  and  of 
which  he  himself  was  actually  and  constructively  ignorant.14 

Now  let  us  suppose  that  he  rents  the  instrumentalities.  The 
law  implies  that  the  person  from  whom  he  thus  acquires  them 
makes  him  a  similar  warranty  to  that  of  the  seller  in  the  case  just 
mentioned.     If  he  is  hurt  by  reason  of  defects  in  the  hired  instru- 

13That  the  early  cases  regarded  assumption  of  risk  as  a  purely  con- 
tractual predicament,  see  Murray  v.  S.  C.  R.  R.  Co.  (S.  C.  1841)  1  McMul- 
lan    385;  Farwell  v.  Boston  R.  Corp.   (Mass.  1842)  4  Mete.  49. 

"Dushane  v.  Benedict  (1887)  120  U.  S.  630.  It  may  be  noted  that  most 
of  the  reported  cases  in  which  a  cause  of  action  of  this  nature  is  asserted 
are  cases  in  which  the  purchaser  seeks  to  set  off  the  damages  resulting 
from  the  injury  by  way  of  recoupment  to  an  action  by  the  seller  for  the 
purchase  price ;  but  the  principle  in  these  cases  is  not  different  from  what 
it  would  be  if  brought  directly. 
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mentalities,  the  question  whether  he  has  a  cause  of  action  against 
the  person  furnishing  them,  depends  on  whether  the  injury  arose 
through  a  defect  of  which  the  owner  was  actually  or  constructively 
aware,  and  of  which  he  himself  was  actually  and  constructively 
unaware.15 

Likewise,  if  the  person  in  question  instead  of  procuring  the 
instrumentalities  by  a  contract  of  purchase  or  hiring,  obtains  them 
by  virtue  of  a  contract  creating  the  relationship  of  master  and 
servant,  the  liability  of  the  master  so  furnishing  them  is  governed 
by  the  same  general  rule  applied  in  the  respective  cases  where  the 
other  contracts  were  involved.  The  servant  is  at  liberty  to  accept 
from  his  master  tools  below  the  ordinary  standard,  but  he  accepts 
them  on  the  same  conditions,  as  to  assumption  of  risk,  as  if  he  had 
bought  them  or  had  hired  them.  The  common  law  principle  of 
caveat  emptor  is  the  parent  principle  controlling  the  three  cases,16 
and  (to  continue  the  figure)  as  to  the  furnishing  of  instrumentali- 
ties, the  master's  liability,  the  seller's  liability,  and  the  liability  of 
him  who  hires  them  out,  are  blood  relatives  of  close  degree. 

The  Effect  of  Statute  on  the  Contractual  Implications. 
The  reciprocal  assumptions,  responsibilities,  liabilities  and 
duties  of  the  master  and  the  servant,  dependent  so  largely  as  they 
are  upon  underlying  contract,  respond  instantly  to  the  introduction 
of  any  new  element  affecting  the  agreement.  The  law  of  the  land 
is  a  part  of  every  contract ;  and  when  a  term,  express  or  implied, 
conflicts  with  the  requirement  of  the  law,  it  is  a  rule  of  construc- 
tion that  the  latter  controls.  Now,  the  State  has  an  interest  in  the 
lives  and  physical  safety  of  its  citizens;  hence,  it  is  competent  for 
the  legislature  to  make  unlawful  the  furnishing  of  defective  in- 
strumentalities, either  generally  or  in  certain  special  occupations. 
When  such  a  statute  exists,  the  courts,  wherever  it  is  applicable, 
read  it  into  the  contract  of  employment.  There  is,  thenceforth,  no 
room  for  the  inference  that  instrumentalities  below  the  standard 
prescribed  by  the  statute  were  in  contemplation  of  the  parties. 
Hence,  it  was  early  declared  by  an  English  court,  as  a  common 
law   proposition,    (now   generally   recognized)    that   the   servant's 

15Copeland  y.  Draper  (1893)  157  Mass.  558.  19  L.  R.  A.  283,  note. 
This  case  is  cited  by  Dallas,  J.  in  Garnett  v.  Phcenix  Bridge  Co.  (1899) 
98  Fed.  192.  194.  in  support  of  the  proposition  that  the  master's  liability  in 
furnishing  a  tool  to  his  servant  is  similar  to  what  it  would  be  if  he  rented 
it  to  him  or  sold  it  to  him. 

18"But  the  common  law  in  general  applies  the  principle  of  caveat  emptor 
when  the  hirer  has  examined  the  article."  Holmes,  J.  in  Copeland  v. 
Draper,  supra. 
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knowledge  does  not  lessen  the  master's  duty  to  observe  the 

statute.17 

Assumption  of  Risk,  as  Affected  by  Promise  To  Repair  or 
by  Assurance  of  Safety. 

Again :  The  servant  may  see  the  defect  and  yet  be  unwilling  to 
assume  the  risk  resulting  therefrom.  He  need  not  assume  it;  he 
may  contract  otherwise.  The  agreement  that  he  shall  not  assume 
it  may  be  express  or  may  arise  by  implication  from  what  is  said  and 
promised  on  the  subject.  So,  if  the  defect  is  mentioned  and  the 
master  promises  to  remedy  it,  the  basis  for  inferring  an  assumption 
of  the  risk  by  the  servant  is  gone ;  and  the  law  so  construes  the 
contract.  Hence,  the  doctrine  is  that  complaint  by  the  servant  and 
promise  to  repair  by  the  master  prevents  the  latter  from  defending 
on  the  ground  that  the  former  has  assumed  the  risk.18 

Suppose  that  in  the  case  just  mentioned  the  servant  asserts 
that  the  appliance  appears  to  be  defective  and  the  master,  in  order 
to  induce  the  contract  (or,  as  shall  be  seen  later,  a  continuation  of 
the  work,)  says,  "It  is  safe,"  or  words  to  that  effect.  This,  it  will 
be  seen,  is  an  express  warranty  on  the  master's  part.  The  rule 
applicable  between  seller  and  buyer19  is  again  the  rule  to  be  applied 
between  master  and  servant.  In  the  face  of  the  protest  and  the 
express  warranty  it  would  violate  every  canon  of  construction  to 
say  that  the  servant  agrees  to  assume  the  risk.20 

To  say  that  the  servant  in  this  class  of  cases  does  not  assume 
the  risk  is  not  equivalent  to  saying  that  the  master  becomes  an 

""In  the  case  of  a  statutory  duty  *  *  *  even  the  knowledge  and 
reluctant  submission  of  the  servant  who  has  sustained  an  injury,  are  held 
to  be  only  elements  to  determine  whether  there  has  been  contributory 
negligence."  Per  Willes,  J.  in  Indermaur  v.  Dames  (1866)  L.  R.  1  C.  P. 
274,  286. 

"Holmes  v.  Clark  (1862)  31  L.  J.  C.  L.  (n.  s.)  356;  Hough  v.  Railway 
Co.    (1879)    100  U.    S.   213,  217. 

"See  Tyler  v.  Moody  (1901)    in  Ky.  191. 

20It  would  be  utterly  illogical  to  say,  as  some  courts  have  said,  that 
since  he  knew  the  risk  and  comprehended  it  he  is  conclusively  bound  to 
have  assumed  it.  "Volens,  not  sciens,  is  the  test."  Dempsey  v.  Sawyer 
(1901)  95  Me.  295.  298.  Of  course,  in  some  cases  it  may  not  be  a  mere 
matter  of  judgment  as  to  whether  the  instrumentality  is  defective  or  not; 
the  defect  and  danger  may  be  obvious,  and  the  doctrine  of  volenti  non  fit 
injuria  or  of  contributory  negligence  may  apply;  but  in  ordinary  cases 
when  the  master  has  warranted  safety,  the  defense  of  assumption  of  risk 
is  not  logicallv  open. 

Especially  "in  those  States  where  a  comparison  of  the  respective  neg- 
ligence of  the  parties  and  an  apportionment  of  the  damages  is  allowed,  it  is 
important  to  keep  closely  in  mind  the  distinction  between  the  two  defenses, 
assumption  of  risk  and'contributorv  negligence:  to  sustain  .the  one  would 
defeat  the  whole  action,  to  sustain  the  other  might  result  only  in  a  diminu- 
tion of  the  damages. 
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insurer  of  the  servant's  personal  safety.  Even  so  fair  and  thorough 
a  commentator  as  Mr.  Labatt  has  seemed  to  overlook  this  distinc- 
tion ;  he  criticizes  certain  Missouri  cases  which  hold  that  an  assur- 
ance from  the  master  that  the  machinery  or  apparatus  is  all  right, 
coupled  with  a  direction  to  use  it,  notwithstanding  the  servant's 
complaint  as  to  its  sufficiency,  amounts  to  a  guaranty  of  safety ;  he 
says  this  is  in  conflict  with  the  principle  that  the  legal  standard  of 
the  master's  duty  is  "that  he  shall  use  due  and  reasonable  diligence 
in  providing  safe  and  sound  machinery  *  *  *  so  as  to  make  it 
reasonably  probable  that  injury  will  not  occur,"  and  in  conflict 
with  the  same  proposition,  stated  in  the  negative  form,  that  "the 
master  is  not  an  insurer  or  guarantor,  or  warrantor  of  the  safety 
of  his  servants."  21  Non  constat.  In  the  contractual  phase  of  the 
matter,  the  master  is  a  warrantor  that  the  machine  is  safe  and  the 
servant  stands  as  having  declined  to  assume  the  risk  of  an  injury 
from  it ;  but  when  the  matter  is  presented  ex  delicto,  as  it  is  in  a 
suit  by  the  servant  for  personal  injuries  received  through  the 
machine's  proving  unsafe,  the  action  is  not  based  on  the  master's 
breach  of  warranty.22  To  hold  the  master  ex  delicto,  notwith- 
standing the  warranty,  the  servant  must  show  that  he  has  been 
guilty  of  a  tort,  has  violated  that  prime  duty  which  is  the  basis 
of  negligence — "the  duty  of  fellow-citizens  to  observe  in  varying 
circumstances  an  appropriate  measure  of  prudence  to  avoid  caus- 
ing harm  to  one  another."  23  The  making  of  the  warranty  merely 
brings  the  liability  of  the  master  up  to  the  normal,  as  tested  by  the 
engagement  that  he  will  not  imprudently  expose  the  servant  to  the 
hazard  of  losing  life  or  of  suffering  great  bodily  harm  ;2i  its  chief 
effect  on  the  cause  of  action  is  to  remove  from  the  servant  the 
implication  that  he  has  assumed  the  risk.25 

^Labatt,  Master  and  Servant  §  451,  citing  §  24. 

^Yarmouth  v.  France  (1887)   L.  R.  19  Q.  B.  D.  647. 

"Pollock,  Torts   (8  ed.)   22. 

""If  they  [corporations,  as  employers]  are  not  insurers  of  the  lives  and 
limbs  of  their  employees,  they  do  impliedly  engage  that  they  will  not  expose 
them  to  the  hazard  of  losing  their  lives,  or  suffering  great  bodily  harm, 
when  it  is  neither  reasonable  nor  necessary  to  do  so."  Railroad  Co.  v. 
Fort   (1873)    17  Wall.  553,  559. 

"In  actual  practice  the  question  is  usually  more  complex ;  for  the  as- 
surance or  warranty  of  the  master  must  be  considered  in  connection  with  a 
number  of  other  elements  as  disclosed  in  the  particular  cases,  but  here 
omitted  in  the  effort  to  dissect  out  and  display  nakedly  the  particular  funda- 
mentals under  discussion.  On  the  question  of  negligence  or  contributory 
negligence  the  fact  of  the  warranty  of  assurance  is  an  evidentiary  but  not  a 
controlling  factor,  as  it  is  touching  the  purely  contractual  matter  of  as- 
sumption of  risk.  The  facts  involved  in  the  case  of  Bush  v.  West  Co. 
(1907)  2  Ga.  App.  295,  58  S.  E.  529  make  it  a  fairly  illustrative  case  as  to 
this  point. 
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It  seems  needless  to  say  that  mere  protest  on  the  part  of  the 
servant  without  any  promise  or  assurance  on  the  part  of  the  master 
does  not  relieve  the  former  of  the  implication  of  an  assumption  of 
the  risk,  when  he,  despite  his  protest  and  failure  to  exact  a  promise 
or  warranty  from  the  master,  goes  on  with  the  work.26 

Infants,  and  Others  Not  Sui  Juris. 

How  about  the  case  of  a  minor,  a  person  without  the  capacity 
to  contract?  Wood's  statement  that  "when  either  of  the  parties 
entering  into  a  contract  for  services  is  laboring  under  any  legal 
disability,  as  infants,  idiots,  lunatics  and  married  women,  the  con- 
tract cannot  be  enforced,  and  the  relation  of  master  and  servant 
in  its  full  sense  does  not  exist,"  2T  seems  perfectly  sound.  As  this 
writer  further  says, 28  such  an  attempted  contract  creates  only  a 
de  facto  relation.  It  would  seem  to  follow,  therefore,  that  the 
rights  and  liabilities  of  the  parties  should  be  determined  by  other 
considerations  than  those  which  obtain  where  a  valid  contract 
underlies  the  relationship.  Yet  the  books  are  full  of  decisions  in 
which  the  infant  is  said  to  have  assumed  the  risk. 

One  court,  indeed,  has  attempted  to  rationalize  its  position  in 
holding  that  the  minor  assumes  the  risk.  Mr.  Beach  in  his  work 
on   Contributory   Negligence   has   said : 

"If  this  rule  [assumption  of  risk]  has  any  substantial  basis,  it 
is  the  basis  of  an  implied  contract.  Upon  no  other  ground  yet  sug- 
gested is  it  for  an  instant  tenable.  Inasmuch  as  minors  are  not  bound 
by  their  express  contracts  with  their  employers,  having  in  legal 
contemplation  no  power  to  make  a  contract,  it  is  not  plain  upon 
what  theory  this  rule  can  in  justice  be  held  to  apply  to  them.  If 
the  policy  of  the  law  refuses  to  bind  a  minor  by  his  own  deliberate 
express  contract  to  his  employer,  much  more,  it  is  submitted, 
should  the  policy  of  the  law  refuse  to  fix  upon  an  employee  of 
tender  years  so  onerous  and  artificial  an  implied  contract  as  this."  29 

The  Supreme  Court  of  Alabama30  cites  this  statement  of  Mr. 
Beach  and  criticises  it  as  follows : 

"But  minors'  contracts  are  not  void.  They  are  voidable  merely, 
and  we  think  a  plaintiff,  whether  the  minor  himself  or  another,  by 
suing  for  an  injury  caused  by  some  specific  negligence  committed 
in  the  course  of  the  business,  apart  from  the  fact  of  employment 
itself,  necessarily  adopts  for  the  purposes  of  the  action,  the  minor's 

^Assop  v.  Yates   (1858)  2  Hurlst.  &  N.  768. 
"Wood,  Master  and  Servant  §   5. 
"Ibid.  §  6. 

"§  357- 

'"Harris  v.   McNamara   (1892)   97  Ala.  181,  183. 
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voidable  contract  of  employment,  and  subjects  himself  to  the  same 
rules  which  govern  in  actions  by  or  in  right  of  adult  employees."  31 

Is  the  statement  of  the  Alabama  court  in  regard  to  the  effect 
to  be  given  to  the  minor's  contract,  sound  in  principle?  Is  it  not 
contrary  to  the  spirit  of  the  common-law  rule  that  you  cannot 
predicate  duty  of  an  infant's  contract,  so  as  to  charge  him  ex 
delicto,  when  he  would  not  be  bound  in  an  action  ex  contractu?  32 

The  infant's  suit  against  the  master  is  not  an  action  upon  the 
contract,  and  is  not  necessarily  based  upon  it.  The  true  theory 
would  seem  to  be  that  ordinarily  the  action  of  the  infant  for  per- 
sonal injuries  received  during  an  employment  is  not  a  case  arising 
from  the  contractual  relation  of  master  and  servant  but  from  the 
de  facto  relation  resulting  from  the  fact  that  the  infant  was  actually 
working  for  the  defendant.  To  borrow  terminology  from  Mr. 
Burdick,33  he  sues  for  the  violation  of  his  right  in  rem,  not  for  a 
violation  of  a  right  in  personam.  The  law  should  test  the  question 
of  the  defendant's  negligence  and  should  fix  the  extent  of  the  de- 
fendant's responsibility  not  with  regard  to  the  terms,  express  or 
implied,  of  any  contract,  but  solely  with  regard  to  the  nature  of 
the  duty  arising  against  every  one  who  induces  or  invites  an  infant 
to  come  upon  his  premises  and  who  allows,  or  orders  him  to  work 
with  or  come  within  range  of  machinery.34     In  such  a  case,  if  it 

31The  court  adds,  however,  that  "original,  wrongful  employment  of  a 
minor  in  a  dangerous  service,  furnishes,  under  proper  allegations,  a  differ- 
ent and  independent  cause  of  action."  Cf.  Piatt  v.  Southern  Photo.  Co. 
(1908)   4  Ga.  App.  159,  60  S.  E.   1068. 

32See  Jennings  v.  Rundall  (1799)  8  T.  R.  335,  4  Rev.  Rep.  680,  citing 
Johnson  v.  Pie  (1677)  1  Keb.  905,  1  Lev.  169.  (In  the  Jennings  case  the 
alleged  tort  of  the  infant  was  that  he  had  hired  a  horse  to  be  ridden 
moderately  and  had  ridden  it  immoderately.  Judgment  for  defendant.) 
The  same  rule  applied  at  common  law  to  married  women.  Cooper  v. 
Witham  (1680)  1  Lev.  247,  1  Siderfin  375;  Fairhurst  v.  Liverpool  Asso. 
(1854)    9  Exch.  422. 

^Burdick,  Torts    (2  ed.)   6-10. 

"It  may  be  observed  that  the  liability  of  the  master  to  a  servant  sui 
juris,  would  rest  upon  this  broad  and  general  basis  of  duty,  were  it  not 
for  the  fact  that  the  allegation  and  proof  of  the  relationship  itself  dis- 
close the  existence  of  an  underlying  express  or  implied  contract  which 
should,  and  does  limit  the  duties  of  the  relationship.  Corroborative  of  this 
theory  is  the  fact  that  if  in  a  given  case  it  is  issuable  whether  the  servant's 
presence  upon  the  master's  premises  at  the  time  of  the  injury  was  by  rea- 
son of  his  relationship  as  a  servant  or  by  reason  of  some  other  business, 
this  issue  of  fact  must  first  be  decided  before  it  can  be  said  whether  the 
duty  of  the  defendant  is  to  be  determined  by  the  contract  of  employment 
or  by  the  more  general  rule  of  negligence  as  ordinarily  applicable  between 
fellow  citizens.  One  of  the  earliest,  if  not  the  earliest  of  the  master  and 
servant  decisions  of  the  United  States  Supreme  Court,  Northwestern  Union 
Packet  Co.  v.  McCue  (1873)  17  Wall.  508,  turned  on  this  point.  Compare 
also  Seaboard  Line  Ry.  Co.  v.  Chapman  (1908)  4  Ga.  App.  706,  62  S.  E. 
448,  in  which  it  was  held  that  if  an  engineer  in  North  Carolina  came  upon 
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appeared  that  the  infant  was  hurt  as  the  result  of  a  danger  which 
was  open,  patent  and  fully  comprehensible  by  him,  his  action 
would  not  fail,  because  he  had  assumed  the  risk,  or  because  of 
anything  else  growing  out  of  any  contract  of  employment,  but 
because  the  circumstances  were  not  sufficient  to  beget  a  duty 
against  the  employer.35  Except  where  statute  or  the  tender  age 
of  the  infant  makes  it  so,  it  is  not  usually  wrongful  in  the  popular 
sense  of  the  word,  nor  negligent  in  the  legal  sense,  for  a  person  to 
allow  a  minor  to  come  upon  his  premises  and  to  work  at  his 
machines,  provided  he  is  not  exposed  to  abnormal  dangers  or  to 
those  beyond  his  power  to  comprehend  and  to  avoid  by  the  exer- 
cise of  that  care  which  a  person  of  his  age  and  development  is 
normally  expected  to  be  capable  of  exercising  for  his  own  safety.36 
So  far  as  the  present  writer's  investigations  have  disclosed 
there  is  no  reported  case  dealing  with  the  question  as  to  how  the 
duties  and  liabilities  of  the  parties  are  to  be  measured  where  the 
servant  was,  at  the  time  of  contracting,  an  insane  person  or  a 
married  woman  subject  to  common  law  contractual  disabilities. 
It  is  submitted,  however,  that  upon  reason  and  justice  the  rule  out- 
lined as  to  minors  should,  in  the  main,  apply  to  others  not  sni 
juris.37 

Extraordinary  Assumption  of  Risk  by  Inspectors  and 
Repairers. 

In  some  cases,  as  has  been  seen,  the  defense  of  assumption 
of  risk  is  either  absent  or  less  available  than  ordinarily ;  on 
the  other  hand  there  are  cases  in  which  the  servant's  assumption 
includes    risks   which   the   master   would   be   usually   expected   to 

the  premises  of  the  railway  company  for  the  purpose  of  taking  charge  of 
an  engine  while  he  was  intoxicated,  in  violation  of  a  statute  of  that  State, 
prohibiting  intoxicated  persons  from  handling  locomotives,  the  duty  of  the 
railroad  company  was  not  to  be  determined  by  the  rules  applicable  to  cases 
of  master  and  servant. 

MAs  will  be  seen  later,  the  defenses  of  volenti  non  fit  injuria  and  of  the 
infant's  contributory  negligence  may  be  open  to  the  master.  In  many  cases 
the  result  may  be  the  same,  but  it  is  far  more  just,  as  well  as  logical,  to 
rest  the  master's  exemption  from  liability  on  these  grounds  rather  than  on 
any  such  contractual  ground  as  assumption  of  risk. 

MIt  is  not  pretended  that  the  courts  have  generally  proceeded  according 
to  this  line  of  reasoning,  but  it  may  be  observed  that,  with  rare  exception, 
they  have  for  one  reason  or  another,  and  even  sometimes  without  giving 
any  reason,  reached  results  in  full  harmony  with  the  theory  here  asserted. 

To  discuss  the  rationale  of  actions  by  parents  for  injuries  to  their  minor 
children  would  extend  this  article  unduly.  It  may  be  said  in  general  terms 
that  if  the  parent  has  made  a  contract  hiring  his  child  to  the  master,  that 
contract  will  tend  to  fix,  as  between  them,  the  prima  facie  liabilities. 

"Cf.  Wood,  Master  and  Servant  §§  35,  36;  and  see  note  32,  supra. 
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assume.  Conspicuous  among  these  is  the  case  of  a  servant  charged 
with  the  duty  of  inspection.  The  general  doctrine  is  that  it  is  a 
breach  of  the  master's  duty  toward  the  servant  if  the  former  fails 
to  exercise  reasonable  care  in  inspecting  the  machinery,  and  that 
the  servant  may  without  imputation  of  contributory  negligence, 
rely  to  a  considerable  extent  upon  the  master's  performing  this 
duty  faithfully. 3S  Primarily,  the  servant  has  not  assumed  the  risk 
of  those  dangers  of  which  both  he  and  the  master  are,  in  point  of 
fact,  ignorant,  but  which  the  master  might  have  discovered  by  a 
reasonable  inspection;  and  to  infer  such  an  assumption  of  risk  on 
his  part,  in  ordinary  cases,  would  be  unreasonable.  But  as  to  one 
employed  as  an  inspector  the  case  is  different.  His  business  is  that 
of  inspecting  for  hidden  defects.  He  seeks  and  contracts  for  work 
of  that  nature.  It  is,  therefore,  wholly  reasonable  to  imply  as  a 
condition  of  the  contract  between  him  and  his  master  that  he  will 
assume  the  risk  of  hidden  and  unknown  dangers.39 

However,  inspection  is  the  business  of  seeking  for  unknown 
clangers  and  not  for  those  that  are  known.  Therefore,  when  one 
accepts  employment  as  an  inspector  he  assumes  the  risk  of  the 
dangers  unknown  to  the  master ;  but  certainly  it  is  never  in  con- 
templation of  the  contracting  parties  that  the  one  will  set  a  trap 
for  the  other,  or  that  the  master  will  expose  the  inspector,  un- 
warned, to  a  hidden  danger  of  which  the  master  has  actual  knowl- 
edge and  of  which  the  inspector  is  ignorant;  hence,  one  employed 
as  an  inspector  does  not  assume  the  risk  of  injury  from  exposure 
to  latent  dangers  of  which  he  is  unaware  and  of  which  the  master 
has  information.40  The  inspector's  case  is  a  striking  exemplifica- 
tion of  the  maxim  of  master  and  servant  law,  that  "it  must  appear 
that  the  servant  injured  did  not  know  and  had  not  equal  means 
[as  compared  with  those  of  the  master]  of  knowing."  41 

^This  principle  will  be  discussed  at  somewhat  greater  length  further  on 
in  this  article. 

39Lucas  v.  Southern  Ry.  Co.  (1907)  1  Ga.  App.  810,  57  S.  E.  1041 : 
"Where  one  contracts  to  undertake  this  duty  of  inspection,  he  necessarily 
knows,  that  there  would  be  no  need  for  his  services  if  dangers  were  not 
probable ;  that  he  himself  is  employed  for  the  very  purpose  of  ferreting  out 
these  dangers,  both  latent  and  patent :  and  that  if  he  properly  discharges 
his  duty  he  will  be  the  first  person  to  know  of  these  dangers.  He  therefore 
usually  has  equal  means  with  the  master  of  knowing  of  every  danger  inci- 
dent to  his  duties.  Consequently  if,  in  making  the  inspection,  he  is  injured 
by  a  latent  danger,  he  has  but  encountered  the  risk  which  he  assumed  as  a 
part  of  his  employment,  and  the  master  is  not  liable." 

40Lucas  v.   Southern  Ry.  Co.,  supra. 

"This  is  the  real  holding  in  the  case  of  Priestley  v.  Fowler,  supra. 
While  that  case  is  frequently  cited  as  the  earliest  authority  on  many  of  the 
leading  principles  of  the  law  of  the  master's  liability  to  his  servant  for  in- 
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Upon  conditions  similar  to  those  applying  in  the  cases  of  in- 
spectors,42 servants  employed  to  remedy  defects  in  machinery 
are  held  to  assume  the  risk  of  all  dangers  incident  to  the  do- 
ing of  that  work,  notwithstanding  the  defective  conditions  may 
be  traceable  to  antecedent  neglect  on  the  employer's  part.  The 
reason  for  the  implication  of  this  assumption  of  risk  is  palpable. 
An  analogous  assumption  arising  under  another  branch  of  con- 
tract law  is  pointed  out  by  Chief  Justice  Bleckley  in  the  case  of 
Dartmouth  Spinning  Co.  v.  Achord.*3, 

Considerations  Arising  from  the  Fact  that  the  Relation 

Is  Continuous. 

The  discussion  so  far  has  proceeded  for  the  most  part  as  if  the 
reciprocal  duties  of  the  master  and  the  servant  were  to  be  exe- 
cuted and  performed  as  of  the  immediate  time  of  the  making  of 
the  contract  or  of  the  beginning  of  the  work.  But  usually  a  con- 
tinuing relationship  with  shifting  exigencies  is  contemplated ;  it  is 
not  generally  a  matter  of  the  single  servant  performing  a  single 
piece  of  work  at  once  and  unaided.  This  brings  within  the  actual 
or  the  implied  contemplation  of  the  parties  a  system  of  work,  the 
presence  and  activities  of  fellow  workmen,  the  introduction  of  new 
instrumentalities,  the  changes  that  are  likely  to  take  place  in  the 
condition  of  the  places  of  work,  the  instrumentalities,  etc.,  and  the 

juries,  the  question  then  directly  before  the  court  was  whether  the  declara- 
tion, which  failed  to  allege  that  the  master  had  knowledge  of  the  danger- 
ous condition  (the  overloading  of  the  van)  and  that  the  plaintiff  was 
ignorant  of  it,  was  sufficient  as  against  a  motion  in  arrest  of  judgment. 
The  case  is  thus  distinguished  in  Mellors  v.  Shaw  (1861)    1  B.  &  S.  437. 

"Cf.  Green  v.  Babcock  Co.    (1908)    130  Ga.  469. 

"(i^)  84  Ga.  14,  16.  He  said:  "While  it  is  the  duty  of  the  master 
to  furnish  his  servant  safe  machinery  for  use,  he  is  under  no  duty  to  fur- 
nish his  machinist  with  safe  machinery  to  be  repaired,  or  to  keep  it  safe 
whilst  repairs  are  in  progress.  Precisely  because  it  is  unsafe  for  use, 
repairs  are  often  necessary.  The  physician  might  as  well  insist  on  having 
a  well  patient  to  be  treated  and  cured,  as  the  machinist  to  have  sound  and 
safe  machinery  to  be  repaired.  The  plaintiff  was  called  to  this  machinery 
as  infirm,  not  as  whole.  An  important  part  of  his  business  wasto  diagnose 
the  case  and  discover  what  was  the  matter.  If  he  failed  in  this  branch  of 
his  profession,  it  was  either  his  fault  or  his  misfortune.  So  far  as  ap- 
pears, no  one  knew  more  of  the  state  and  condition  of  the  machinery  at 
the  time  than  he  did;  and  the  object  of  calling  him  in  the  room  was,  that 
he  might  ascertain  the  cause  of  the  trouble  and  apply  the  remedy.  *  *  * 
The  incompetency  and  inattention  of  the  others  gave  him  more  to  do  in 
his  vocation,  somewhat  as  a  sickly  climate  favors  a  physician's  practice. 
It  is  to  the  interest  of  those  who  use  machinery  for  it  always  to  be  in  good 
condition,  but  for  it  to  fail  often  and  get  out  of  order  is  advantageous  to 
the  man  whose  business  it  is  to  make  repairs.  True  it  is,  that  the  risk  of 
concealed  dangers  incident  to  the  work  of  making  repairs,  is  upon  him; 
but  as  the  skilled  machinist  is  best  competent  to  discover  and  avert  such 
dangers,  he  is  the  proper  man  to  incur  the  hazard." 
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concomitant  changes  in  the  nature  of  the  risks  to  be  encountered. 
The  courts  must,  therefore,  in  construing  the  contract  and  in  rais- 
ing implications  from  it  and  in  defining,  limiting  and  outlining 
duties,  assumptions,  liabilities  and  exemptions  from  it,  keep  in 
mind  this  feature  of  the  relationship ;  but  the  general  principles 
outlined  above  will,  and  in  the  nature  of  things  should  be,  in  the 
main,  applicable  and  controlling. 

System  of  Work. 
It  is  a  fair  and  reasonable  implication  of  the  contract  that  the 
master  will  maintain  throughout  the  relationship,  a  system  of 
work;  and  it  follows  from  the  general  duty  of  every  man  not  to 
expose  his  neighbor  to  dangers  unreasonably  that  it  becomes  the 
master's  duty  to  exercise  ordinary  care  to  maintain  a  reasonably 
safe  system  of  work.44  What  concrete  activities  on  the  master's 
part  will  satisfy  this  requirement  depends  on  whether  the  work  is 
simple  or  complex  or  involves  the  presence  and  co-operation  of  a 
large  number  of  men  so  situated  that  individual  action  on  their 
respective  parts  would  render  the  doing  of  the  work  unsafe  unless 
there  were  a  system.45  To  state  it  more  specifically,  he  must  fur- 
nish such  an  adequacy  of  tools,  workmen,  foremen,  and  must 
adopt  and  enforce  such  rules,  signals,  (formulated  generally  or 
communicated  as  each  exigency  shall  arise)  as  that  the  persons 
working  shall  not  be  unreasonably  exposed  to  dangers.  This  gen- 
eral duty  is  recognized  by  the  courts  with  practical  unanimity ;  to 
note  the  diversity  of  opinion  expressed  as  to  its  applicability  to 
particular  cases  would  extend  this  article  to  too  great  a  length. 

Master's  Duty  to  Employ  Only  Competent  Servants. 
Of  course,  it  is  implied  that  the  master  shall  hire  the  fellow 
servants ;  it  would  be  unreasonable  to  presume  that  the  servant 
should  have  any  power  of  dictation  in  this  respect.  It  is  reason- 
able for  him  to  expect  that  the  master  will  show  common  prudence 
in  that  he  will  be  careful  to  hire  only  competent  men.  Hence,  the 
law  so  construes  the  contract,  and  raises  against  the  master  the 
duty  of  exercising  ordinary  care  to  see  that  only  competent  work- 
men are  employed  and  that  those  who  prove  incompetent  shall 
be  discharged.  The  courts  are  in  such  unanimity  on  this  question 
that  no  further  elaboration  would  be  appropriate. 

"Sword  v.  Cameron,  i  Dunl.,  B.  &  M.  135  cited  and  distinguished  in 
Barton's  Hill  Coal  Co.  v.  Reid   (1858)  4  Jur.   (n.  s.)   767,  770. 

4  McDuffie  v.  Ocean  Steamship  Co.  (1908)  5  Ga.  App.  125,  62  S.  E.  1008, 
a  case  strikingly  similar  in  general  principles  to  that  of  Sword  v.  Cameron, 
supra. 
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The  Introduction  of  New  Appliances. 
As  in  the  furnishing  of  the  original  appliances,  so  in  the  intro- 
duction of  new  ones,  the  master  must  use  ordinary  care  to  see  that 
they  present  no  hidden,  undisclosed  dangers.     This  rests  palpably 
on  the  consideration  already  discussed. 

The  Duty  of  Inspection. 
Changes  in  the  condition  of  the  place  of  work  and  of  the  in- 
strumentalities are  to  be  expected.  The  shifting  exigencies  of 
almost  every  business  present  from  time  to  time  new  dangers.  It 
is  agreed  that  the  master  must  not  knowingly  and  unreasonably 
expose  his  servant  to  dangers.46  Is  it  to  be  implied,  then,  that  he 
will  keep  his  eyes  shut  to  escape  knowledge  as  to  the  changes  oc- 
curring from  time  to  time  or  that  he  will  exercise  himself  to  find 
them  out  ?  The  question  was  sententiously  answered  years  ago  by 
an  English  judge:47  "And  if  a  master's  personal  knowledge  of 
defects  in  his  machinery  be  necessary  to  his  liability,  the  more  the 
master  neglects  his  business  and  abandons  it  to  others,  the  less 
he  will  be  liable."  Hence,  the  courts  are  agreed  that  the  contract 
of  employment  imposes  on  the  master  the  continuing  duty  of  mak- 
ing reasonable  inspections ;  and  in  determining  his  liability  in  a 
given  case  all  the  knowledge  which  reasonable  inspection  would 
have  disclosed  is  imputed  to  him. 

Master's  Duty  To  Instruct  and  Warn. 
Again:  If  the  servant  is  inexperienced,  either  generally  or  as 
to  some  particular  phase  of  the  work,  or  as  to  the  use  of  the 
instrumentalities  furnished  him,  it  is  natural  to  imply  that  the 
master  undertakes  to  instruct  him ;  otherwise,  the  very  thing  in 
contemplation  of  the  parties,  the  doing  of  the  work,  could  not  be 
executed  properly  and  safely.  If  there  are  defects  or  dangers 
known  to  the  master,  either  as  a  result  of  the  inspection  or  other- 
wise, and  not  likely  to  be  seen  or  comprehended  by  the  servant, 
fair  play  dictates  that  these  should  be  disclosed  by  the  one  to  the 
other ;  and  an  undertaking  on  the  master's  part  to  that  effect  is 
therefore  implied,  and  the  correlative  duty  is  imposed  upon  him. 

The;  Employer's  Assumption  of  Skill. 
Further :     In  legal  contemplation,  every  man  who  carries  on  a 
business  warrants  to  those  who  are  interested  in  the  safe  conduct 

"This  is  an  implication  of  his   (the  master's)   contract.     Railroad  Co.  v. 
Fort   (1874)    17  Wall.  553,  559. 

47Byles,  J.  in  Holmes  v.  Clarke   (1862)   31  L.  J.  C.  L.   (n.  s.)   356. 
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of  that  business  that  he  possesses  the  requisite  skill  and  experience 
to  enable  him  to  conduct  the  business  prudently.  As  to  this,  the 
law  has  a  standard  which  does  not  vary  with  the  actual  capacity 
of  the  particular  proprietor.  This  is  frequently  referred  to  in 
legal  terminology  as  the  "assumption  of  skill."  "If  he  fails,  it  is 
no  excuse  that  he  did  the  best  he,  being  unskilled,  actually  could. 
He  must  be  reasonably  skilled  at  his  peril. "4S 

The   Continuous,   Absolute,   Non-delegable   Duties  of   the 

Master. 

It  follows  from  the  preceding  propositions  that  the  relation 
arising  from  the  contract  of  employment  imposes  on  the  master 
the  continuous  duty  of  using  the  skill  and  diligence  which  one 
engaged  in  his  occupation  should  possess,49  in  establishing 
and  maintaining  a  safe  system  of  work,  in  engaging  competent 
servants  and  superior  employees  to  do  the  work  and  in  discharging 
those  that  are  incompetent,  in  furnishing  and  maintaining  the 
places  and  instrumentalities  of  work,  and  in  discovering  and 
remedying  defects,  and  in  instructing  and  warning  his  servants 
of  dangers  of  which  they  are  ignorant  or  which  they  could  not 
normally  comprehend.  This  states  succinctly  and  briefly,  in  a 
general  way,  though  not  wholly  exhaustively,  what  is  called  the 
absolute,  continuous,  (and  as  shall  be  seen  later,  non-delegable) 
duties  of  the  master  to  the  servant.50 

However,  if  we  were  to  assume  that  a  breach  of  any  of  these 
duties  would  be  unconditionally  an  act  of  personal  negligence  on 
the  part  of  the  master  toward  the  servant,  we  could  not  follow  to 
its  logical  end  the  statement  frequently  found  in  cases,  early  and 
late,  that  the  master  is  always  responsible  to  the  servant  for  per- 
sonal negligence,  without  doing  violence  to  other  principles  equally 
well  established.  These  duties  of  the  master  may  in  a  fair  sense 
be  said  to  be  prima  facie  only.  They  may  be  narrowed  by  the 
circumstances  of  the  case ;  and  frequently  one  of  these  circum- 
stances is  that,  under  the  contract  underlying  the  relationship,  the 
servant  himself  has  assumed  the  risk  as  to  more  or  less  of  what 
would  ordinarily  rest  upon  the  master.51 

^Pollock,  Torts  (8  ed.)  29;  see  also  id.  530. 

40Cf.  Labatt,  Master  and  Servant  §§  140,  141. 

f0Cf.  Moore  v.  Dublin  Cotton  Mills    (1907)    127  Ga.  609,  614. 

"It  is  submitted,  however,  that  the  doctrines  which  define  the  extent  of 
the  servant's  right  to  recover  are  not  "the  result  of  a  compromise  between 
the  principle  that  a  servant  agrees  to  assume  all  the  risks  incident  to  the 
work  undertaken  by  him,  and  the  principle  that  a  master  is  answerable  for 
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Assumption  of  Risk  as  a  Continuous  Predicament. 

As  the  element  of  the  contemplated  continuousness  of  the  rela- 
tionship affects  the  master's  duty,  so  it  also  affects  the  assump- 
tions of  the  servant.  What  has  been  said  as  to  the  servant's  as- 
sumption of  risk  arising  from  his  conscious  acceptance  of  defec- 
tive instrumentalities  should  cover  the  point  that  he  agrees  to 
take  this  risk  as  a  continuous  condition  unless  something  later  in- 
tervenes to  change  the  contract. 

But  say  a  machine  or  other  instrumentality  is  safe  when  fur- 
nished and  while  the  work  goes  on  it  becomes  defective  and  dan- 
gerous. The  servant  becomes  aware  of  this  condition.  The  mas- 
ter fails  or  refuses  to  remedy  it.  What  then?  The  servant  may 
quit  and  sue  the  master  for  a  breach  of  the  contract  of  employ- 
ment, if  his  term  of  service  has  not  expired.52  But  the  privilege 
of  continuing  the  work  notwithstanding  the  newly  arisen  danger 
may  appeal  to  him  more  strongly  than  does  his  right  to  quit;  and 
he  continues  to  work.  What  then?  A  mutual  temporary  disre- 
gard of  the  terms  of  the  original  contract  has  occurred.  In  such 
cases  a  quasi-new  agreement  is  implied  and  neither  party  can 
insist  upon  the  terms  of  the  original  contract  which  have  been  de- 
parted from  until  the  one  has  given  notice  to  the  other  that  he 
will  thereafter  insist  upon  performance  according  to  the  original 
agreement.     And  this,  of  course,  is  squarely  in  accordance  with 

the  consequence  of  any  negligent  acts  committed  by  himself  or  his  agents." 
There  is  no  such  an  antinomy  as  to  create  a  case  of  compromise ;  for  the 
word  "compromise"  indicates  a  surrender  of  something  by  one  side  in  ex- 
change for  a  surrender  of  something  else  by  the  other.  The  resultant  doc- 
trines present  a  composite  of  principles  of  tort  and  principles  of  contract, 
it  is  true ;  but  no  compromise.  The  doctrine  of  the  river's  flow  is  not  a 
compromise  of  the  principle  that  water  seeks  the  way  of  least  resistance 
and  the  principle  that  banks  of  earth  make  a  confining  channel.  Without 
the  principle  of  the  water's  activity,  without  the  principle  of  the  resistance 
of  the  banks,  the  orderly  flow  of  the  current  would  not  result,  and  the 
waters  might  flow  broadly  over  the  land  ;  yet,  a  river  is  a  natural,  not  an 
artificial  phenomenon.  So,  too.  the  doctrines  under  discussion  are  a  natural 
flow  of  the  law — the  stream  of  negligence,  which,  otherwise,  might  spread 
more  broadly  is  merely  confined  to  a  channel  by  the  restraints  of  the  con- 
tract. The  quotation  above  is  taken  from  Section  i  of  Labatt's  Master  and 
Servant ;  and  it  is  only  fair  to  the  eminent  author  to  say  that  he  prefaces 
his  language  with  the  limitation,  "broadly  speaking."  and  that  it  is  mani- 
fest from  a  further  perusal  of  his  work  that  he  does  not  use  the  word 
"compromise"  in  the  sense  here  taken.  Cf.  Brown  v.  Rome  Foundry  Co. 
(1008)   5  Ga.  App.  153,  62  S.  E.  725- 

"Wood,  Master  and  Servant  285;  Priestley  v.  Fowler  (1837)  7  L.  J. 
C.  L.  (n.  s.)  42;  Leary  v.  Boston,  etc.  R.  Co.  (1885)   139  Mass.  580. 
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a.  well  established  principle  of  contract  law.53  Hence,  except  in 
cases  of  protest  by  the  servant  and  promise  by  the  master  to  repair 
or  to  remove  the  danger  (i.  e.,  notice  from  the  one  to  the  other 
that  the  terms  of  the  original  contract  will  be  insisted  upon),  the 
servant  by  continuing  to  work  in  the  face  of  a  known  hazard, 
arising  during  the  employment,  assumes  the  risk  of  injury  from 
that  source,  and  the  correlative  duties  and  liabilities  of  the  parties 
become  adjusted  accordingly. 

Constructive:  Knowledge  Imputable  to  the  Servant. 

Again :  Reference  has  been  previously  had  to  the  proposition 
that  one  who  engages  in  a  calling  warrants  that  he  possesses  the 
skill  common  to  those  engaged  in  that  calling.  This  doctrine  ap- 
plies to  the  vocation  of  laboring.54  However,  there  are  so  many 
classes  of  laborers,  (plain  unskilled  workmen,  experienced  but 
low-grade  servants,  skilled  laborers,  expert  artisans,  etc.,)  that 
the  law  has  not  fixed  a  standard  of  skill  in  this  business,  as  it  has 
in  many  other  callings.  Hence,  in  determining  the  amount  of  skill 
to  be  expected  of  a  servant,  and  impliedly  warranted  by  him  to  his 
master  as  part  of  the  contract  of  employment,  the  surrounding 
circumstances,  the  character  of  work  undertaken,  the  rate  of  wages 
proposed,  the  servant's  age,  experience,  education,  especially  so 
far  as  they  are  known  to  the  master,  must  be  taken  into  considera- 
tion.55 The  servant,  therefore,  agrees  to  be  skillful,  subject  to  the 
conditions  stated ;  further  he  agrees  to  be  diligent — diligent  not 
only  in  doing  the  work,  but  in  familiarizing  himself  with  the  in- 
strumentalities and  in  protecting  himself  from  dangers.  As  these 
things  are  naturally  to  be  expected  of  every  employee,  it  becomes 
an  implied  term  of  the  contract,  and  a  duty.  Whatever  knowledge 
and  information  would  come  to  him  if  he  faithfully  performed 
this  duty  is  imputed  to  him  whether  he  performs  it  or  not. 

As  a  composite  resulting  from  the  elements  analyzed  and  dis- 
cussed in  the  immediately  preceding  paragraphs  is  deduced  the 
general  principle  almost  universally  applied  in  this  branch  of  the 

"Wharton,  Contracts  §  870.  The  Civil  Code  of  Georgia  (1895)  presents 
this  principle,  as  adapted  from  the  common  law,  in  the  following  language : 
"§3642.  Mutual  temporary  disregard  of  contract.  Where  parties,  in  the 
course  of  the  execution  of  a  contract,  depart  from  its  terms  and  pay  or 
receive  money  under  such  departure,  before  either  can  recover  for  failure 
to  pursue  the  letter  of  the  agreement,  reasonable  notice  must  be  given  the 
other  of  intention  to  rely  on  the  exact  terms  of  the  agreement.  Until  such 
notice,  the  departure  is  a  quasi  new  agreement." 

"Wood,  Master  and  Servant  §  155. 

"Ibid. 
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law  that  the  servant  assumes  the  risk  of  all  the  dangers  incident 
to  the  employment,  so  far  as  known  to  him,  or  so  far  as  he  might, 
by  the  exercise  of  ordinary  diligence  and  the  skill  fairly  imputable 
to  him,  have  discovered.  This  is  his  contract ;  this  is  his  assump- 
tion of  risk;  this  is  the  chief  element  that  operates  to  narrow  the 
master's  prima  facie  duty.  Wherever  the  reason  extends,  the  rule 
should  and  does  extend ;  whenever  the  reason  fails  in  whole  or 
in  part  because  of  incapacity  to  contract,  because  of  warranties 
and  assurances  on  the  master's  part  which  should  naturally  have 
the  effect  of  negativing  the  implications,  because  of  repugnance  to 
statute ;  or  because  of  any  other  fact  which  according  to  the  usual 
canons  of  contract  law  should  destroy  or  change  the  implication — 
the  rule  should  likewise  fail. 

Lack  of  Volition  as  Affecting  Assumption  of  Risk. 

As  exemplifying  the  proposition  that  anything  which  would 
ordinarily  destroy  contractual  capacity  likewise  affects  the  assump- 
tion of  risk,  attention  is  called  to  those  cases  in  which  that  voli- 
tion which  is  of  the  essence  of  every  contract  was  lacking.  Con- 
victs, seamen  working  under  compulsion  of  superior  officers,  and 
others  laboring  involuntarily  are  held  not  to  assume  the  risk.58 
So,  too,  when  the  effect  of  the  master's  negligence  is  such  as  to 
thrust  an  emergency  upon  the  servant,  and  he  is  obliged  to  act 
with  such  haste,  or  under  such  other  circumstances  as  to  destroy 
his  power  to  exercise  an  intelligent  choice,  no  assumption  of  risk 
is  to  be  implied.57 

G6See  the  comment  on  the  decision  of  Simonds  v.  Georgia,  etc.  Co.  (1904) 
133  Fed.  776  and  the  citation  of  cases  in  5  Columbia  Law  Review  402. 
Cf.  Poirier  v.  Carroll  (1883)  35  La.  Ann.  699,  where  it  was  held  that  the 
servant  did  not  assume  the  risk  because  a  statute  of  the  State  imposed  a 
penalty  on  him  if  he  quit,  and  hence  his  continuing  in  the  service  was  not 
voluntary. 

"Brown  v.  Rome  Foundry  Co.  (1908)  5  Ga.  App.  142,  153,  62  S.  E.  720. 
(The  plaintiff  and  two  helpers  were  carrying  a  heavy  ladle  of  molten  iron 
with  the  purpose  of  pouring  it  into  a  flask  or  mould.  The  master  called 
one  of  the  helpers  away.  The  plaintiff  and  his  remaining  fellow  workman, 
with  all  the  load  thus  suddenly  thrust  upon  them,  attempted  to  rid  them- 
selves of  it  by  carrying  it  on  and  pouring  it  into  the  mould.  The  ladle 
became  over-balanced  and  the  hot  iron  was  spilled  upon  the  plaintiff.  The 
court  held  that  if  the  helper  had  been  called  away  before  the  plaintiff  and 
the  other  laborer  had  lifted  the  ladle  and  they  had  tried  to  carry  it,  not- 
withstanding the  inadequacy  of  help,  it  would  have  been  a  case  for  the 
application  of  the  principle  of  assumption  of  risk;  but  that  since  the  helper 
was  called  away  after  the  ladle  was  lifted  and  while  the  men  were  in  the 
act  of  carrying  it — the  total  distance  being  only  a  few  feet — the  servant 
was  not  afforded  a  reasonable  opportunity  to  choose  between  putting  it 
down  where  he  was,  and  going  on  to  the  mould,  and  that  therefore  he  did 
not  assume  the  risk.) 
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Express  Contract  as  to  Assumption  of  Risk. 
Except  in  so  far  as  statute  or  public  policy  forbids,  the  master 
and  servant  may  expressly  contract  that  the  one  or  the  other  shall 
assume  all  the  risk.58  How  far  public  policy  forbids  such  con- 
tracts is  a  matter  upon  which  the  courts  have  seriously  divided. 
In  most  States,  statutes  now  forbid  contracts  exempting  the 
master  from  liability  for  his  negligence. 

Defenses  Peculiar  to  Actions  for  Tort. 
Notwithstanding  the  strong  influence  and  control  which  the 
contract  of  employment  exercises  on  the  question  of  the  em- 
ployer's liability,  the  servant's  suit  sounds  in  tort ;  and  the  doc- 
trines of  that  branch  of  the  law  are  applicable  to  it.  Abstract 
negligence  does  not  give  a  cause  of  action  ex  delicto ;  the  plaintiff 
must  be  in  the  proper  juridical  position  in  order  to  make  a  suc- 
cessful complaint  of  the  defendant's  delinquency.  When  the  mas- 
ter's prima  facie  duty  has  been  discovered  and  the  necessary  sub- 
traction has  been  made  therefrom,  by  reason  of  a  consideration  of 
the  servant's  assumption  of  risk,  and  the  resulting  duty  has  been 
defined,  there  may  be,  and  frequently  are,  a  number  of  reasons, 
discoverable  from  an  application  of  the  principles  of  the  law  of 
torts,  why  a  breach  of  that  duty  will  not  subject  the  defendant 
to  liability  in  the  particular  case.  Two  of  these  defenses  will 
be  noticed :  they  are  generally  referred  to  as  the  principles  of 
"volenti  non  fit  injuria"  and  of  contributory  negligence.  Theo- 
retically, at  least,  the  two  are  distinct ;  though  in  actual  practice 
they  are,  alas,  too  often  confused.59 

Volenti  Non  Fit  Injuria. 
The  maxim,  volenti  non  fit  injuria,  is  among  the  very  oldest 
known  to  our  law.60     It  presents  a  doctrine  of  wide  range  of  ap- 
plicability.    It  is  the  genus  of  which  many  subordinate  doctrines 

58Western  &  Atlantic  R.  R.  Co.  v.  Bishop  (1873)  50  Ga.  465,  471.  There 
was  a  contract  by  which  the  servant  expressly  assumed  all  risk  of  injury, 
even  by  the  master's  own  negligence.  The  court  cited  the  legal  maxim, 
"Modus  et  conventit)  vincunt  legem,"  (quoted  translatingly  in  Brown's 
Legal  Maxims.  "The  form  of  agreement  and  the  convention  of  parties  over- 
rule the  law."),  and  held  that  contracts  exempting  the  master  are  valid 
except  when  the  negligent  act  is  criminal.  This  has  been  changed  by 
statute,  however,  in  the  State  in  which  this  decision  was  rendered. 

59Cf.   Labatt,   Master  and   Servant  §   371. 

""Pollock  and  Maitland,  History  of  English  Law  (p.  196)  is  authority  for 
the  proposition  that  this  maxim  was  held  in  reverence  by  the  legists  of 
England  in  the  time  of  Edw.  I.  Lord  Watson  remarked  in  Smith  v. 
Raker  (1891)  60  L.  J.  (n.  s.)  Q.  B.  D.  683,  that  it  was  borrowed  from  the 
Civil  Law,  having  been  applied  in  Rome  chiefly  to  the  case  of  one  who 
sold   himself   into   a   prevailing   form   of   slavery. 
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represent  the  species.61  It  merely  means  that  a  plaintiff  will  not 
be  heard  to  complain  of  any  conduct  or  omission  of  another  to 
which  he  himself  was  then  and  there  consenting.  In  determining 
whether  the  maxim  is  to  be  applied  to  an  action  by  the  servant 
against  the  master,  the  contract  may  be  looked  to  as  evidentiary, 
but  not  as  controlling.  Only  in  a  loose  sense  is  the  servant's  con- 
tractual assumption  of  risk  to  be  regarded  as  a  phase  of  the  gen- 
eral doctrine  expressed  by  the  maxim. 

The  operative  word  of  the  maxim,  it  has  been  said,  is  "volenti" 
— the  notion  of  a  free,  untrammeled  volition  runs  through  it.  It 
refers  to  concrete  and  specific,  rather  than  to  abstract,  consent, 
so  to  speak.  It  states  the  predicament  resulting  from  the  conscious 
and  voluntary  exposure  of  one's  self  or  property  to  an  act  or  omis- 
sion which  threatened  a  particular,  injurious  result  which  ensued. 
Mere  knowledge  on  the  part  of  the  person  injured,  that  there 
was  a  general  risk  or  danger  in  the  situation  is  not  sufficient  to 
make  the  maxim  inapplicable.62  For  instance,  one  in  the  crowded 
streets  of  a  city  is  exposed  to  a  risk  of  which  he  is  generally 
aware;  but  this  does  not  put  him  in  the  juridical  attitude  of  con- 
senting to  being  run  over.63  Take  also  the  illustration  given  by 
Mellish,  L.  J.,  in  Woodlcy  v.  Metropolitan  Dist.  R.  Co.  :64 

"Suppose  this  case:  A  man  is  employed  by  a  contractor  for 
cleaning  the  street,  to  scrape  a  particular  street,  and  for  the  space 
of  a  fortnight  he  has  the  opportunity  of  observing  that  a  particular 
hansom  cabman  drives  his  cab  with  extremely  little  regard  for  the 
safety  of  the  men  who  scrape  the  street.  At  the  end  of  a  fortnight 
the  man  who  scrapes  the  street  is  negligently  run  over  by  the  cab- 
man. An  action  is  brought  in  the  county  court,  and  the  cabman 
says  in  his  defense :  'You  knew  my  style  of  driving,  you  had  seen 
me  drive  for  a  fortnight.  I  was  only  driving  in  my  usual  style,' 
'Yes,  but  your  usual  style  of  driving  is  a  very  negligent  style,  and 
my  having  seen  you  drive  for  a  fortnight  has  nothing  to  do  with 
it.'  It  will  not  be  disputed  the  scraper  of  the  streets  in  the  case  I 
have  just  supposed  is  entitled  to  maintain  his  action."65 

"For  example :  The  rule  that  voluntary  payments  of  money  on  an  il- 
legal consideration  cannot  be  recovered,  Buller's  N.  P.  131,  132;  the  rule 
of  practice,  "consensus  toilet  errorem,"  2  Smith  Ch.  Pr.  50;  the  doctrine 
that  one  cannot  complain  of  a  fraud  perpetrated  upon  him  when  he,  not- 
withstanding notice  or  opportunity  to  protect  himself,  exposed  himself  to 
its   consequences. 

"Samples  ?'.  Atlanta  (  1804)  95  Ga.  no,  citing  approvingly  Osborne  v. 
London  etc.  Ry.  Co.   (1888)  L.  R.  21  Q.  B.  D.  220. 

e3The  illustration  is  borrowed  from  the  argument  of  Lord  Halsbury 
in   Smith  v.  Baker   [1891]    A.  C.  325,  336. 

"V1877)   L.  R  2  Ex.  Div.  384.  394- 

"^Compare  the  state  of  facts  involved  in  the  case  of  Northern  Pacific 
R.  R.  Co.  v.  Mares   (1887)    123  U.  S.  710. 
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In  the  case  just  stated,  the  maxim  would  have  been  applicable 
if  the  street  scraper,  seeing  that  the  cabman  was  driving  reck- 
lessly, had  stepped  in  front  of  the  horse,  or  had  otherwise  exposed 
himself  voluntarily  to  the  danger,  when  it  had  become  more  than 
a  general  risk.  Hence,  the  proposition  of  general  recognition  in 
master  and  servant  cases,  that  the  defense  of  volenti  non  fit  injuria 
is  not  available,  unless  it  appears  that  the  servant  had  knowledge 
not  only  of  the  defect  or  delinquency,  but  also  of  the  nature  and 
extent  of  the  danger  and  that  he  exposed  himself  to  it  under  such 
circumstances  as  to  show  that  he  was  acting  voluntarily.66 

Any  fact  or  circumstance  sufficient  to  put  duress  upon  the 
servant  or  to  limit  his  freedom  of  choice  is  available  to  him  in 
avoidance  of  the  defense.  In  some  cases  the  duress,  or  lack  of 
opportunity  for  volition,  is  so  patent  as  to  be  cognizable  by  the 
court  as  a  matter  of  law  ;67  in  others,  it  is  a  question  upon  which 
the  jury  should  pass  ;68  in  still  others,  the  servant's  will  is  palpably 
free69  and  the  courts  predicate  voluntary  action.70 

""An  exhaustive  collection  of  cases  illustrating  and  applying  this  prin- 
ciple is  contained  in  the  note  by  Mr.  C.  B.  Labatt  to  the  case  of  O'Malley 
v.  South  Boston  Gas  Light  Co.  in  47  L.  R.  A.  164  et  seq.  See  also  an 
article  by  the  same  author  in  32  Am.  L.  Rev.  57.  See  also  Burdick, 
Torts   (2  ed.)    79-80. 

87As  in  cases  of  convicts,  seamen,  minors  under  fear  of  corporal  punish- 
ment. See  Chattahoochee  Brick  Co.  v.  Braswell  (1893)  92  Ga.  631; 
Dalheim  v.  Lemon  (1891)  45  Fed.  225;  Rothwell  v.  Hutchinson  (1886) 
13  Sc.  Sess.  Cas.  (Ser.  4)  463;  Eldridge  v.  Atlas  S.  S.  Co.  (1892)  134 
N.  Y.  187;  Poirier  v.  Carroll  (1882)  35  La.  Ann.  706;  Smith  v.  Steele 
(1875)  L.  R.  10  Q.  B.  125  (the  case  of  a  pilot  who,  under  the  law,  had  no 
choice  but  to  serve);  Wells,  etc.  Co.  v.  Gortorski   (1873)   50  111.  App.  445. 

88As  when  the  servant  had  no  means  of  leaving  the  building  in  which 
she  was  employed  except  by  going  down  ice-covered  steps.  Fitzgerald  v. 
Connecticut  River  etc.  Co.  (1892)   155  Mass.  155. 

""As  where  a  servant  is  offered  higher  wages  and  accepts  them  on  the 
condition  that  he  will  confront  the  danger.  "A  marked  distinction  [exists 
between]  the  case  of  one  who  undertakes  dangerous  work  in  the  ordinary 
course  of  his  employment,  and  one  who  undertakes  extra  risk  for  extra 
wages.  In  the  latter  case  he  would  be  properly  considered  a  volunteer, 
because  for  a  higher  rate  of  remuneration,  he  undertakes  the  risk,  know- 
ing its  nature."  Per  Channell,  B.  in  Britton  v.  Great  Western  Cotton  Co. 
(1872)  L.  R.  7  Exch.  130,  138.  See  also  the  language  of  Lord  Herschell 
in  Smith  v.  Baker  (1891)  60  L.  J.  Q.  B.  (n.  s.)  683.  It  is  also  said  that 
the  maxim  is  undisputedly  pertinent  where  the  danger  comes  about  from 
operations  or  conditions  into  the  performing  or  creation  of  which  the 
servant's  own  voluntary  conduct  has  entered.  See  the  statements  of  Lords 
Halsbury  and  Watson  in  Smith  v.  Baker,  supra.  The  doctrine  was  ap- 
plied in  Mellor  v.  Merchants  Mfg.  Co.  (1890)  150  Mass.  362,  where,  though 
the  defenses  of  assumption  of  risk  and  of  contributory  negligence  were 
excluded,  the  maxim  was  held  applicable  because  it  appeared  that  the 
servant  voluntarily  undertook  the  work  not  in  the  line  of  his  duty.  Cf. 
Thomas  v.  Quartermaine   (1887)   L.   R.   18  Q.  B.  D.  685. 

"Whether  the  servant's  fear  of  being  discharged  or  of  losing  employment 
is    sufficient    to   create    such    duress   as    to    prevent   the   application    of   the 
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The  servant's  knowledge  of  the  conditions,71  the  fact  that  he 
did  or  did  not  protest,72  his  age,73  his  opportunity  for  choice,  etc., 
are  relevant,  but  usually  not  conclusive,  circumstances  upon  the 
question  as  to  whether  he  voluntarily  encountered  the  danger. 
It  may  be  stated  upon  high  authority74  that  a  servant  is  not  bound 
to  abandon  the  duties  for  which  he  has  been  employed  at  the 
very  first  moment  he  discovers  that  he  is  endangered  by  the  neg- 
ligence of  his  master,  upon  peril  of  having  the  maxim  success- 
fully invoked  against  him.75 

One  of  the  chief  basal  differences  between  the  defenses  of  as- 
sumption of  risk  and  of  volenti  non  fit  injuria,  grows  out  of  the 
fact  that  the  former  arises  contractually,  and  the  latter  does  not. 
The  maxim  may  be  invoked  against  a  plaintiff  who  has  no  con- 
tractual capacity ;  for  example,  a  minor,  a  married  woman  under 
common  law  disabilities.  In  legal  purview,  the  power  to  exercise 
volition  is  a  capacity  of  lower  order  than  the  power  to  contract. 
Many  persons  may  effectually  choose  who  cannot  contract.  In  the 
application  of  the  maxim  there  is  a  tendency  among  the  courts 
to  draw  analogies  from  other  branches  of  jurisprudence  and  to 
fix  upon  certain  ages,  above  or  below  which  the  requisite  capacity 
for  volition  will  or  will  not  be  presumed ;  but  as  to  this  the  author- 
maxim  is  an  interesting  question  on  which  the  courts  have  broadly  divided. 
The  views  displayed  on  the  question  by  the  advocates  of  each  of  the 
schools  of  thought  by  which  it  has  been  thoroughly  discussed  are  set  forth 
lucidly  in  the  valuable  note  found  in  47  L.  R.  A.  187,  et  seq. 

71"The  maxim,  be  it  observed,  is  not  'scienti  non  fit  injuria,'  but  'volenti.' 
It  is  plain  that  mere  knowledge  may  not  be  a  conclusive  defense.  There 
may  be  a  perception  of  the  existence  of  danger,  without  comprehension 
of  the  risk."  Per  Bowen,  L.  J.  in  Thomas  v.  Quartermaine  (1887)  L.  R. 
18  Q.  B.  D.  685.  696. 

"Mere  knowledge  of  the  danger  will  not  do ;  there  must  be  an  assent 
on  the  part  of  the  workman  to  accept  the  risk,  with  a  full  appreciation  of 
its  extent,  to  bring  the  workman  within  the  maixm."  Per  Lord  Esher  in 
Yarmouth  v.  France    (1887)    L.  R.   19  Q.   B.  D.  647,  657. 

"I  am  unable  to  accede  to  the  suggestion  that  the  mere  fact  of  his 
[the  servant's]  continuing  at  his  work,  with  such  knowledge  and  appre- 
ciation, will  in  every  case  necessarily  imply  his  acceptance.  Whether  it 
will  have  that  effect  or  not  depends,  in  my  opinion,  to  a  considerable 
extent  upon  the  nature  of  the  risk,  and  the  workman's  connection  with  it, 
as  well  as  upon  other  considerations  which  must  vary  according  to  the 
circumstances  of  each  case."  Per  Lord  Watson  in  Smith  v.  Baker  (1891) 
60  L.  J.  Q.  B.  (n.  s.)  683.  694. 

72See  47  L.  R.  A.  185.  note  VII  (f).  See  especially  the  cases  of  Rich- 
mond etc.  R.  Co.  v.  Norment  (1887)  84  Va.  167;  Sanders  v.  Barker 
(1890)  6  Times  L.  R.  324;  Skipp  v.  Eastern  etc.  Co.    (1853)   9  Exch.  223. 

"(Protest  and  non-age  both  present).  Tagg  v.  McGeorge  (1893)  155 
Pa.  St.  368. 

"N.  P.  Ry.  Co.  v.  Mares   (1887)    123  U.  S.  710. 

"Compare  the  reasoning  of  Grantham,  J.  in  Osborne  v.  London  etc. 
Co.   (1888)   L.  R.  21   Q.  B.  D.  220. 
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ities  are  not  sufficiently  uniform,  either  in  theory  or  in  practice, 
to  authorize  the  declaration  of  a  general  rule.76 

The  courts  are  also  widely  divergent  upon  the  question  as  to 
whether  the  defense  under  the  maxim  is  permissible  under  em- 
ployer's liability  acts,  which  directly  or  by  necessary  implication, 
abolish  the  defense  of  assumption  of  risk.77  It  is  submitted,  how- 
ever, that  it  is  illogical  to  consider  the  abolition  of  the  one  defense 
as  destroying  the  other ;  for  they  rest  on  wholly  different  basal 
considerations,  and  are  not  identical  in  theory  or  in  fact.78 

"Volenti  Non   Fit  Injuria"   and   Assumption   of  Risk 

Distinguished. 
It  is  deducible  that  while  it  is  possible  (indeed,  it  is  most  usual 
to  find  it  so)  that  the  same  state  of  facts  will  support  both  de- 
fenses— volenti  non  fit  injuria  and  assumption  of  risk — yet  that, 
from  the  standpoint  of  applicability  to  classes  of  persons  or  classes 
of  cases,  the  defense  under  the  maxim  is  the  broader,  while,  from 
the  standpoint  of  applicability  to  classes  of  risks  or  dangers,  the 
defense  of  assumption  of  risk  is  the  more  comprehensive.79 

Contributory  Negligence. 
It  will  not  be  necessary  to  discuss  at  length  the  defense  of  con- 
tributory negligence,  as  applied  to  suits  by  the  servant  against 
the  master.  Qualitatively  considered,  it  is  the  same  in  these  as  in 
all  other  actions  ex  delicto.  If  the  servant  by  doing  that  which 
an  ordinarily  prudent  man  similarly  circumstanced  would  not  have 
done,  or  by  neglecting  that  which  a  prudent  man  would  not  have 
neglected,  causes  or  contributes  to  his  own  injury,  the  defense  is 
open  to  the  master,  on  the  same  conditions  and  to  the  same  extent 

76Cf.  Evans  v.  Josephine  Mills   (1903)    119  Ga.  448. 

"See  note  to  O'Malley  v.  South  Boston  Gas  Light  Co.  (1893)  158 
Mass.  135,  as  reported  in  47  L.  R.  A.  161.  See  also  Labatt,  Master  and 
Servant  §  652  a. 

78Cf.  Mellor  v.  Merchants  Mfg.  Co.  (1800)  150  Mass.  362.  See  also 
Burdick,  Torts    (2  ed.)    83,  84. 

"Probably  the  latter  portion  of  this  deduction  will  be  made  more 
perspicuous  by  reiterating  that  to  bring  a  risk  or  danger  within  the  pur- 
view of  the  maxim  it  must  appear  that  the  servant  not  only  knew  of  the 
defect  or  delinquency  and  comprehended  the  nature  and  extent  thereof, 
but  also  voluntarily  encountered  it ;  while  he  may  be  held  to  have  assumed 
a  risk  of  which  he  was  ignorant  and  which  he  would  not  have  encountered 
knowingly,  but  which  he  could  have  discovered  by  the  exercise  of  that 
skill  and  diligence  which  the  implications  of  the  contract  imposed  upon 
him.  It  is  not  contended  that  the  courts  are  accustomed  to  observe  this 
distinction ;  on  the  other  hand,  it  is  conceded  that  they  very  frequently 
ignore  it ;  it  is  merely  submitted  that  in  principle  the  distinction  exists 
and    should   be    observed. 
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as  it  would  be  to  the  defendant  in  any  other  case  of  tort.  It  is 
true  that  different  courts  take  different  views  as  to  what  relation 
the  plaintiff's  act  or  neglect  must  bear  to  the  injury,  before  it  is 
to  be  considered  as  contributory  negligence,  and  also  as  to  its 
effect  upon  a  cause  of  action ;  but  wherever  the  particular  view  is 
established,  it  applies  to  all  cases  of  tort;  hence,  to  master  and 
servant  cases. 

The  Distinctness  of  the  Three  Defenses. 
It  may  easily  be  seen  that  contributory  negligence  may  consist 
in  voluntarily  exposing  oneself  to  a  danger  under  such  circum- 
stances that  a  reasonably  prudent  man  would  not  have  encoun- 
tered it,  and  that,  therefore,  the  same  state  of  facts  may  support 
all  three  of  the  defenses  (assumption  of  risk,  volenti  non  fit  injuria 
and  contributory  negligence)  ;  but  in  principle,  each  defense  is 
distinct   from  the  other  two.80 

Injuries  by  Fellow  Servants. 
Up  to  this  point,  the  case  of  a  servant  injured  by  a  fellow 
servant  has  been  left  unnoticed.  This  pretermission  has  been  in- 
tentional. Till  now  the  theme  of  this  article  has  been  to  show 
that  generally  the  doctrines  which  define  the  reciprocal  liabilities 
and  duties  of  masters  and  servants  are  not  unique,  but  that  they 
are  merely  familiar  principles  of  general  law  which  the  situation 
of  the  parties  have  made  particularly  applicable ;  that  they  are  the 
analogues  of  other  well  recognized  doctrines  running  throughout 
the  whole  range  of  jurisprudence.  A  reduction  of  the  fellow 
servant  doctrine  to  its  basal  elements  brings  no  such  result — it  is 
essentially  an  exception.81 

80If  space  permitted,  it  might  be  profitable  to  display  these  differentia- 
tions ;  but  it  is  hoped,  that  without  further  elaboration,  the  reader  will 
be  able  to  catch  the  nature  of  the  distinctions  existing  among  the  defenses 
and  to  see  that  the  practice  very  largely  indulged  in  by  the  courts  of  con- 
fusing them,  is  pernicious.  As  to  the  difference  between  assumption  of 
risk  and  contributory  negligence  and  as  to  the  confusion  of  them  in  the 
decisions,  see  Labatt,  Master  and  Servant  §§  305,  306,  309  and  cases  cited 
in  the  notes.  For  the  distinction  between  the  defenses,  contributory  negli- 
gence and  volenti  non  fit  injuria,  see  Labatt,  Master  and  Servant  §  371 ; 
and  also  32  Am.  L.  Rev.  59. 

"Carelessness  is  not  the  same  thing  as  intelligent  choice."  Bowen, 
L.  J.,   in  Thomas  v.  Quartermaine   (1887)    L.  R.   18  Q.  B.   D.  685,  698. 

"Acquiescence  with  knowledge  is  not  synonymous  with  contributory 
negligence."     Hesse  v.  Railroad  Co.    (1898)    58  Ohio  St.   167,   169. 

"The  criticism  of  the  doctrine  by  a  learned  writer  is  even  more  severe : 
"Indeed,  the  condition  of  the  employee  suing  his  master  because  of  in- 
juries [inflicted  by  a  fellow  servant]  is  an  anomaly  in  our  law,  and  cannot 
be  maintained  upon  any  principle  of  logic  in  our  jurisprudence  without 
importing  some  fact  or  assuming  some  element  to  exist  contrary  alike 
to  justice  and  public  policy."     E.  B.  Goodsell  in  23  Alb.  L.  J.  245,  248. 
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The  General  Rule  oe  "Respondeat  Superior." 

Prior  to  1837,  when  the  case  of  Priestley  v.  Fowler  was  de- 
cided, and  also,  of  course,  prior  to  1841  and  1842,  the  years  in 
which  Murray  v.  South  Carolina  R.  Co.  and  Far-well  v.  Boston 
R.  Corp.  were  decided,  the  doctrine  of  respondeat  superior  had 
become  well  established  by  the  common-law  courts.  Whether 
the  doctrine  which  declares  the  master  responsible  for  the  acts 
of  his  servant  within  the  scope  of  the  employment,  is,  as  asserted 
by  Mr.  Justice  Holmes,82  a  survival  of  an  ancient  fiction  that  there 
was  an  "identification"  between  the  head  of  the  family  and  his 
household,  including  servants ;  or  whether,  as  seems  to  be  the 
more  generally  accepted  opinion,83  it  was  developed  by  insensible 
gradations  out  of  the  notion  of  one's  responsibility  for  that  which 
another  does  by  one's  command,  it  was  a  fully  developed  and 
well  recognized  common  law  doctrine  at  the  time  the  earliest 
fellow  servant  cases  were  decided.  It  should  be  kept  in  mind, 
however,  that  it  is  almost  universally  agreed  that  the  holding 
of  the  master  responsible  for  acts  not  expressly  commanded,  but 
done  in  the  course  of  the  employment,  is  the  result  of  a  rule 
resting  largely  on  the  dictates  of  expediency.84    The  doctrine  rec- 

"I  can  conceive  some  reasons  for  exempting  the  employer  from  lia- 
bility altogether ;  but  not  one  for  exempting  him  only  when  those  who  act 
for  him  injure  one  of  themselves.  It  rather  seems  to  me  that  these  are 
the  very  persons  who  have  the  strongest  claim  upon  him  for  reparation, 
because  they  incur  danger  on  his  account."  Per  Lord  Cockburn  in  Dixon 
V.    Rankin    (1852)    14   Dunlap   416. 

824  Harv.  L.  Rev.  345. 

""Responsibility  for  Tortious  Acts"  by  Prof.  Wigmore,  7  Harv.  L. 
Rev.  383.  On  p.  404,  note  2.  of  this  article  the  views  of  Justice  Holmes 
are  criticized.     See  also  Burdick.  Torts   (2  ed.)    130,   131. 

84Blackstone  advances  the  two  reasons :  "Without  such  a  doctrine  as  this 
no  mutual  intercourse  between  man  and  man  could  subsist  with  any  toler- 
able convenience."  "The  reason  of  this  is  still  uniform  and  the  same, — 
that  the  wrong  done  by  the  servant  is  looked  upon  in  the  law  as  the 
wrong  of  the  master  himself;  and  it  is  a  standing  maxim  that  no  man 
shall  be  allowed  to  make  any  advantage  of  his  own  wrong." 

In  Hern  v.  Nichols  (1709)  1  Salk.  289.  Chief  Justice  Holt,  who  largely 
participated  in  settling  the  doctrine  and  in  formulating  it  into  its  usually 
recognized  terminology,  advanced  the  view  that  the  master  was  liable  under 
the  doctrine  that  when  one  of  two  innocent  persons  must  suffer  by  the 
act  of  a  third  person,  he  must  suffer  who  put  it  in  the  power  of  that 
person  to  commit  trie  wrong.  He  says  also  in  Sir  Robert  Wayland's 
Case.  3  Salk.  234.  "The  master  at  his  peril  ought  to  take  care  what  servants 
he  employs,  and  it  is  more  reasonable  that  he  should  suffer  for  the  cheats 
of  his  servant  than   strangers  and  tradesmen." 

"I  am  liable  for  what  is  done  for  me  and  under  my  orders  by  the  man 
I  employ,  *  *  *  and  the  reason  that  I  am  liable  is  this,  that  by 
employing  him,  I  set  the  whole  thing  in  motion."  Per  Brougham  in  Duncan 
v.  Findlater   (1839)    6  CI.  &  F.  894,  910. 
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ognizes  no  exoneration  of  the  master  upon  the  ground  that  he  has 
exercised  any  amount  of  care  in  the  selection  of  the  servant;  his 
liability  is  determinable  solely  by  the  servant's  conduct  and  by 
whether  that  conduct  was  wrongful  or  not.85 

The  Exception  as  to  Fellow  Servants. 

From  this  general  rule  the  earliest  master  and  servant  cases 
announced  a  departure — the  master  is  not  to  be  held  liable  for 
the  acts  of  his  servant  if  the  person  injured  is  another  of  his 
servants  engaged  in  the  same  common  employment.  Why  this 
exception  to  the  general  rule  ? 86  Reasons  were  given  at  the  time 
the  rule  was  announced ;  and  most  of  the  reasons  given  were 
promptly  exposed  to  ridicule  by  the  merciless  logic  of  judicial 
and  other  legal  critics.87    But  the  rule  of  the  exception — the  fellow 


"The  modern  law  of  employer's  liability  is  based  upon  the  theory  that 
the  employer  owes  a  duty  to  the  public  to  pay  compensation  for  such 
damage  as  may  arise  from  the  fact  that  he  is  carrying  on  a  business." 
3  Holdsworth,  Hist,  of  Eng.  Law  310. 

"The  liability  of  the  employer  to  the  public  for  injuries  caused  by 
acts  and  defaults  of  his  servants  is  analogous  to  the  duties  imposed  with 
various  degrees  of  stringency  on  the  owners  of  things  which  are  or  may 
be  sources  of  dangers  to  others."     Pollock,  Essays  in  Jurisp.  and  Eth.  128. 

"Should  we  now-a-days  hold  masters  answerable  for  the  uncommanded 
torts  of  their  servants,  if  normally  servants  were  able  to  pay  for  the 
damage  that  they  do  ?  We  do  not  answer  this  question ;  for  no  law,  ex- 
cept a  fanciful  law  of  nature,  has  ever  been  able  to  ignore  the  economic 
stratification  of  society,  while  the  existence  of  a  large  class  of  men  from 
whom  no  rights  can  be  had  has  raised  difficult  problems  for  politics  and 
for  jurisprudence  ever  since  the  days  of  Aethelstan."  Pollock  and  Mait- 
land,  Hist.  Eng.  Law,  Bk.  2,  p.  532. 

"The  maxim  respondeat  superior  is  adopted  *  *  *  from  general 
considerations  of  policy  and  security."  Shaw,  C.  J.,  in  Farwell  v.  B.  & 
\Y.  R.  R.  Corp.    (Mass.  1842)   4  Mete.  49. 

85Cf.  Dansey  v.  Richardson   (1854)  3  El.  &  Bl.  144.  161. 

MThe  exception  is  not  generally  found  in  the  laws  of  European  coun- 
tries, other  than  Great  Britain.  It  was  determined  by  the  Court  of  Cassa- 
tion of  France  in  1841  that  the  section  of  the  Civil  Code  which  practically 
announced  the  doctrine  of  respondeat  superior  made  the  master  liable  to 
bis  servant  for  an  injury  inflicted  by  the  negligence  of  a  fellow  servant. 
See  23  Alb.  L.  J.  247. 

sTn  Northwestern  Union  Packet  Co.  v.  McCue  (1873)  17  Wall.  508, 
514.  the  court  said:  "The  defense  [of  common  employment]  at  best  is 
a  narrow  one,  and  in  our  opinion  more  technical  than  just."  In  the  argu- 
ments of  Messrs.  Carpenter  and  Laken,  of  counsel  for  the  defendants  in 
error  in  the  case  just  cited,  appears  the  following  striking  language: 
"The  better  opinion  of  some  of  our  most  enlightened  jurists  of  the  present 
day  appears  to  be  strongly  against  this  rule  as  being  founded  in  neither 
justice,  reason  or  common  sense,  and  in  many  cases  working  gross  in- 
justice; and  any  decision  which  limits  or  qualifies  it  in  any  way,  even  in 
those  States  which  have  adhered  to  it,  is  welcomed  by  the  profession  gener- 
ally, both  bench  and  bar."  See  also  Crispin  v.  Babitt  (1880)  81  N.  Y. 
516. 
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servant  rule — promptly  gained  and  has  tenaciously  held  (except 
where  statute  has  intervened)  a  standing  as  firm  and  as  univer- 
sally recognized  as  any  doctrine  known  to  our  jurisprudence.88 
There  must  have  been  a  foundation  of  reason  which  appealed  to 
judicial  intuition,  even  if  it  was  not  perfectly  discovered  or  was 
imperfectly  announced. 

The  suggested  reason  that  it  is  one  of  the  implications  of  the 
contract  of  employment  that  the  servant  will  assume  the  risk 
of  the  negligence  of  fellow  servants89  is  easily  answered  by  the 
counter  suggestion  that  lack  of  contractual  capacity  on  the  ser- 
vant's part  does  not  prevent  the  operation  of  the  rule.90  The  sug- 
gestion that  the  wage  paid  the  servant  includes  a  compensation 
to  him  for  exempting  the  master  from  his  ordinary  responsibility 
for  the  conduct  of  the  fellow  servant91  has  been  met  by  the  counter 
proposition  that  in  point  of  fact  wages  are  fixed  by  the  law  of 
supply  and  demand  and  not  upon  any  basis  of  risks  encountered ; 
and  further,  that  the  same  line  of  reasoning  would  apply  with 
equal  plausibility  to  the  transactions  between  carriers  and  passen- 
gers, bailees  and  bailors,  innkeepers  and  guests  and  to  all  other 
relationships  in  which  one  person  contracts  with  another  knowing 
that  the  res  of  the  contract  is  to  be  performed  not  by  the  latter 

s"Then  in  Priestley  v.  Fowler  an  exception  was  engrafted  upon  that 
rule — an  exception  which  has  not  always  commended  itself  to  the  con- 
science of  mankind,  but  which  is  now  the  undoubted  law  of  the  land." 
Per  Rigby,  L.  J.,  in  Groves  v.  Wimborne  (1878)  L.  R.  2  Q.  B.  D.  402. 

s'JSee  opinions  of  Evans,  J.,  and  Johnson,  Chancellor,  in  Murray  V. 
S.  C.  R.  Co.    (1841)    1  McMullan's  Law,  385. 

"But  this  [the  general  principle  of  respondeat  superior]  does  not  apply 
to  the  case  of  a  servant  bringing  his  action  against  his  own  employer  *  *  * 
where  all  such  risks  and  perils  as  the  employer  and  servant  respectively 
intend  to  assume  and  bear  may  be  regulated  by  the  express  or  implied  con- 
tract between  them,  and  which,  in  contemplation  of  law  must  be  presumed 
to  be  thus  regulated."  Farwell  v.  B.  &  W.  R.  R.  Corp.  (Mass.  1842)  4 
Mete.  49,  56. 

90King  v.  Boston  etc.  Corp  (1851)  6  Bush.  112;  Fisk  v.  C.  P.  R.  R.  Co. 
(1887)  72  Cal.  38,  42;  Evans  v.  Josephine  Mills  (1904)  119  Ga.  449,  453 
(all  cases  of  infants)  ;  Olson  v.  Clyde  (N.  Y.  1884)  32  Hun.  425,  428  (a  case 
of  an   involuntary  seaman). 

""He  was  to  be  paid  for  his  labor,  and  for  the  perils  to  which  he  was 
exposed,  as  incident  to  his  employment.  No  prudent  man  would  engage  in 
any  perilous  employment,  unless  seduced  by  greater  wages  than  he  could 
earn  in  a  pursuit  unattended  by  any  unusual  danger."  Per  Johnson,  Chan- 
cellor, in  Murray  v.  S.  C.  R.  R.  Co.,  supra. 

"They  are  perils  incident  to  the  service  and  which  can  be  as  distinctly 
foreseen  and  provided  for  in  the  rate  of  compensation  as  any  others." 
Shaw,  C.  J.,  in  Farwell  v.  Boston  etc.  Corp.,  supra. 

See  also  Fifield  z:  Northern  R.  Co.  (i860)  42  N.  H.  225;  Mobile  etc. 
R.  Co.  v.  Smith  (1877)  59  Ala.  245:  Chicago  etc.  R.  Co.  v.  Harney  (1867) 
28  Ind.   28,  30;   Roswell   v.    Barnhart    (1895)    96  Ga.   521. 
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personally  but  through  the  medium  of  servants.92  Certainly  the 
attempt  to  bring  the  case  within  the  purview  of  the  maxim, 
volenti  non  fit  injuria,03  is  a  palpable  perversion  of  the  letter  and 
spirit  of  the  maxim  ;  for  the  rule  extends  to  cases  where  the  injury 
has  been  occasioned  by  the  negligence  of  a  fellow  servant  of 
whose  very  existence  the  plaintiff  was  unaware.  The  other  two 
arguments,  much  stressed  in  the  early  cases,  the  one,  that  to  allow 
the  servant  to  recover  for  the  negligence  of  fellow  servants  would 
make  employees  more  careless;94  the  other,  that  to  subject  masters 
to  such  a  liability  would  deter  investors  from  putting  capital  into 
industrial  enterprises — have  been  refuted  by  the  a  priori  demon- 
stration afforded  by  the  experience  of  those  States  in  which  the 
defense  of  fellow  service  has  been  abolished.95  The  rule  extends 
to  all  fellow  servants  of  the  same  master  in  the  same  common 
employment,  and  proximity  of  presence  is  not  an  element ;  hence, 
the  argument  that  the  rule  is  justified  by  "the  policy  of  making 

,:"The  test  is  not  whether  the  party  complaining  is  paid  to  undertake 
the  risk.  A  guest  is  in  the  same  position  as  a  servant,  because  he  has  the 
means  of  judging  the  character  of  the  house  in  which  he  is."  Pollock, 
C.  B..  in  Abraham  v.  Reynolds   (i860)   5  Hurlst.  &  N.  143,  146. 

"The  contract  of  hiring  of  labor  is  an  agreement  to  do  certain  duties  or 
work  for  a  consideration  called  wages. — i.  c,  a  compensation  for  services — 
nor  does  the  word  wages  in  any  way  extend  or  include  the  idea  of  a  pre- 
mium for  the  risk  which  the  workman  runs.  The  contract  contains  not  the 
slightest  essence  of  the  law  of  insurance.  *  *  *  The  complexity  and 
variety  of  modern  mechanism,  the  extent  and  gigantic  proportions  of 
manufacturies  *  *  *  or  even  of  a  single  railway  render  it  impracticable, 
not  to  say  impossible,  that  a  new  man  should  be  so  informed  that  he  might 
know  his  danger  and  calculate  his  risks.  *  *  *  With  these  vital  ele- 
ments of  the  law  of  insurance  ignored,  to  say  that  the  employee  received  a 
premium  for  the  risk  he  assumes  is  as  erroneous  and  false  as  to  say  that  he 
receives  higher  pay  because  of  danger  he  incurs.  Wages  as  a  rule  are 
regulated  by  the  law  of  demand  and  supply ;  and  it  cannot  be  denied  that 
the  test  of  high  or  low  wages  depends  not  upon  the  danger  incurred  but 
upon  the  responsibility  imposed,  and  instead  of  the  persons  in  most  hazard- 
ous occupations  receiving  the  highest  wages,  the  contrary  is  true,  viz. :  the 
person  in  the  safest  situation  has  as  a  rule  the  highest  salary.  *  *  *  A 
traveler  knows  the  dangers  incident  to  a  railway  journey  [including  the 
risk  of  the  carrier's  servants  being  negligent]  but  that  fact  does  not  preclude 
him  from  recovering  as  a  passenger  even  if  he  rides  on  a  free  pass."  23 
Alb.   L.  J.  245,  247. 

03Lord  Justice  Williams  in  Groves  v.  Wimborne  [i8q81  2  Q.  B.  402,  417: 
"I  do  not  care  whether  the  view  of  Lord  Abinger,  C.  B.,  in  Priestley  v. 
Fowler  be  taken,  and  the  defense  be  based  on  tbe  maxim  'Volenti  non  fit 
injuria.'  or  the  view  expressed  in  later  cases  be  taken.  *  *  *  In  either 
case,  the  defence  seems  to  me  to  be  a  defence,"  etc. 

MFor  a  doubt  expressed  by  the  Massachusetts  court  as  to  the  validity 
of  this  alleged  reason  see  Gannon  v.  Housatonic  R.  Co.  (1873)  112  Mass. 
234- 

9*See  the  full  discussion  of  this  question  in  Labatt,  Master  and  Servant 
§  475- 
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each  servant  interested  in  the  good  conduct  of  the  rest"96  was  re- 
pudiated in  the  early  Massachusetts  case,97  and  has  generally  been 
disregarded  where  advanced.98 

In  fine,  the  enlightened  legal  criticism  of  England  and  America 
has  about  reduced  the  reasons  upon  which  the  master's  exemption 
from  liability  in  this  class  of  cases  exists  to  this:  The  doctrine  of 
respondeat  superior  is  a  doctrine  itself  based  largely  on  expediency, 
rather  than  upon  any  great  principle  of  natural  justice;  industrial 
conditions  at  the  time  it  became  necessary  for  the  courts  to  for- 
mulate a  rule  of  liability  touching  injuries  to  a  servant  by  one  of 
his  master's  other  workmen  were  such  as  to  make  it  inexpedient 
to  extend  the  general  rule  to  that  relationship ;  hence,  an  exception 
was  declared.99  As  the  times  have  changed  and  industrial  condi- 
tions have  become  different,  and  the  argument  of  expediency  no 
longer  seems  so  valid,  the  courts  through  judicial  pertinacity 
have  held  on  to  the  rule,  but  they  have  developed  many  limita- 
tions which  the  courts  that  dealt  with  the  question  in  the  early 
days  would  probably  have  never  admitted. 

A  Rationale   Proposed. 

It  is  submitted  that  judicial  intuition  is  now  shaping  the  doc- 
trine so  as  to  rest  it  on  a  reason  hinted  at  but  not  greatly  enlarged 
upon  in  the  earliest  American  case100 — that  the  fellow  servant  as 
to  whose  conduct  the  master  is  exempt  is  not  his  (the  master's) 
agent  alone,  but  is  also  an  agent  of  the  servant  himself.101 

The  courts  are  now  generally  well  committed  to  the  doctrine 
that  the  master  is  responsible  to  his  servant  for  the  negligence  of 
a  fellow  servant  in  the  performance  of  what  are  called  the  per- 
sonal,  absolute,  or  non-delegable102   duties  of  the  master,  but  is 

"Cooper  v.  Mullins   (i860)  30  Ga.  146. 

97Farwell  v.   Boston  R.   Corp.,  supra. 

"'Compare  the  following  Georgia  cases:  Scudder  v.  YYoodbridge  (1846) 
1  Ga.  195;  Cooper  v.  Mullins,  supra;  Brush  Electric  Co.  v.  Wells  (1899) 
no   Ga.    192,   196. 

"""Like  the  main  rule,  this  exception  is  founded  upon  public  policy." 
Sullivan  v.  Mississippi  etc.  R.  Co.    (i860)    11  Iowa  421. 

100Murray  v.   S.   C.  R.  R.   Co.,  supra. 

101"It  is  equally  as  well  established  that  where  a  number  of  persons  con- 
tract to  perform  service  for  another  *  *  *  and  one  receives  an  injury 
by  the  neglect  of  another  in  the  discharge  of  this  duty,  they  are  regarded 
as  substantially  the  agents  of  each  other,  and  no  recovery  can  be  had  against 
the  employer."  Louisville,  etc.  R.  R.  Co.  v.  Cavens  (Ky.  1873)  9  Bush 
559,  565. 

102The  word  "non-delegable"  is  not  apt  in  this  connection.  The  per- 
formance of  the  master's  personal  duties  is  delegable — in  cases  of  corpora- 
tions, necessarily  so;  though  the  delegation  does  not  shift  the  responsibility. 
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not  responsible  for  the  negligence  of  a  fellow  servant  engaged 
in  the  duty  of  helping  the  servant  carry  on  the  execution  of  the 
work.103  Previously,  in  this  article,  attention  was  called  to  the 
fact  that  the  contract  of  employment  related  to  a  business  in 
which  each  of  the  contracting  parties  had  somewhat  of  a  proprie- 
torship; the  master's  business  being  that  of  carrying  on  the  en- 
terprise in  question,  the  servant's  that  of  laboring  in  that  enter- 
prise. The  servant's  business, — the  execution  of  the  work,  would 
be  inefficiently  done  but  for  his  ability  to  secure  the  co-operation 
of  certain  conscious  animate  agencies, — fellow  servants,  in  fine, 
(just  as  he  must  procure  the  tools  and  inanimate  instrumental- 
ities) ;  and  the  nature  of  the  relationship  is  such  that  the  master 
must  furnish  the  animate  as  well  as  the  inanimate  agencies ;  but, 
in  an  appreciable  sense,  it  may  be  seen,  the  tools,  the  fellow  ser- 
vants, all  the  instrumentalities  by  which  the  work  is  executed,  are 
the  agencies  of  the  servant,  necessary  to  his  business  as  a  laborer. 
Of  course,  as  the  furnisher  of  these  agencies,  the  master  must 
use  ordinary  care  and  diligence  to  see  that  the  animate  are  com- 
petent and  that  the  inanimate  are  not  defective.  But  when  it 
comes  to  the  question  of  absolute  responsibility  for  the  conduct 
of  a  conscious  agent,  the  principle  of  respondeat  superior  rests  not 
so  much  upon  the  circumstance  that  the  principal  contractually  em- 
ployed the  agent,  as  upon  the  physical  fact  that  the  agent  was 
acting  in  the  scope  of  a  business  being  performed  for  him  who 
was  the  proprietor  of  the  business.104  In  this  sense,  the  fellow 
workmen  while  engaged  in  co-operating  with  the  servant  in  execut- 
ing the  details  of  the  labor  are  agents  acting  in  the  scope  of  their 
employment  and  in  furtherance  of  the  servant's  business ; — and  to 
this  extent  the  negligence  of  the  fellow  servant  is  to  be  imputed 
to  the  servant  as  well  as  the  master.105  Without  saying  that  the 
theory  here  presented  is  altogether  valid,  or  that  it  rests  on  more 
than  mere  plausibility,  it  is  submitted  that  it  is  in  accord  with  the 

102There  is  an  admirable  and  lengthy  collection  of  cases  illustrating  this 
proposition  in  the  note  to  §  550  of  Labatt,  Master  and  Servant.  There  can 
be  but  little  doubt  that  Mr.  Labatt's  admirable  treatise  has  tended  greatly 
to  unify  the  courts  upon  this  proposition.  Courts  which  had  previously  an- 
nounced this  doctrine  more  or  less  inferentially  and  tentatively  now  declare 
it  expressly  and  absolutely.  Compare  Cheney  v.  Ocean  Steamship  Co. 
(1893)  92  Ga.  726,  with  Moore  v.  Dublin  Cotton  Mills  (1907)  127  Ga.  609, 
and  Dennis  v.  Schofield   (1907)   1  Ga.  App.  489,  57  S.  E.  925. 

1MCompare  note  84,  supra. 

105Probably  this  notion  influenced  the  court  in  Evans  v.  Atlantic  etc. 
R.  Co.  (1876)  62  Mo.  49.  57,  to  speak  of  "the  rule  that  one  servant  is 
responsible  for  the  negligence  of  his  fellow." 
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tenor  of  the  more  advanced  modern  judicial  opinion  and  is  about 
the  fairest  basis  upon  which  the  fellow  servant  doctrine  can  now 
rest. 

In  Conclusion. 

The  doctrines  which  declare  the  reciprocal  liabilities  and  duties 
of  masters  and  servants  are  largely  outgrowths  of  the  application 
of  broad  common  law  principles  to  contractual  implications  and 
to  considerations  of  expediency.  Expediency,  even  public  policy, 
is  essentially  a  matter  for  legislative  declaration  ;106  the  implica- 
tions to  be  drawn  from  contracts  should  be  in  accordance  with  the 
law  and  change  readily  as  the  law  changes ;  hence,  not  only  is  it 
competent  for  law-making  bodies  to  pass  statutes  making  new 
declarations  of  expediency  or  public  policy,  and  enlarging  or 
diminishing  the  implications  to  be  drawn  from  contracts  of  employ- 
ment, or  even  forbidding  the  making  of  express  stipulations  as  to 
such  things  as  negligence ;  but  statutes  so  passed  are  not  to  be  con- 
sidered as  uprooting  any  great  common  law  doctrine  or  principles 
of  natural  justice,  but  rather  as  changing  the  conditions  on  which 
these  fundamentals  of  common  law  and  natural  justice  are  to 
operate.107 

Arthur  Gray  Powell. 

Atlanta,  Ga. 

"•Cleland  v.  Waters  (1855)  19  Ga.  35;  Enders  v.  Enders  (1894)  164  Pa. 
St.  266;  Vidal  v.  Mayor  etc.  of  Philadelphia  (1844)  2  How.  127,  198,  199; 
U.  S.  v.  Trans-Missouri  Asso.  (1893)  58  Fed.  58,  69;  Smith  v.  Du  Bose 
(1887)    78  Ga.  413,  440. 

107If  the  conclusions  asserted  in  this  article  are  not  specious,  the  refusal 
of  the  Supreme  Court  of  Connecticut  to  give  recognition  to  the  Federal 
Employers'  Liability  Act  (assuming  it  to  be  constitutional,  as  to  which  no 
opinion  is  here  expressed,)  seems  founded  on  no  sufficient  ground.  See 
Hoxie  v.  New  York,  etc.  R.  Co.   (Conn.  1909)  73  Atl.  754. 


THE    POWER    OF   CONGRESS   AND    OF    THE 

STATES  RESPECTIVELY,  TO  REGULATE 

THE  CONDUCT   AND  LIABILITY 

OF  CARRIERS. 

The  rapid  increase  in  the  business  of  transportation,  not  only 
intrastate  but  interstate  and  foreign,  involves  a  corresponding  in- 
crease in  importance  of  legislation,  both  by  Congress  and  by  the 
States,  by  way  of  regulation  of  the  conduct  and  liability  of  those 
engaged  in  such  transportation.1  It  is  certain  that  it  is  within  the 
power  of  both  Congress  and  the  States  to  enact  such  legislation, 
and  equally  certain  that  in  neither  case  is  such  power  without  limit. 
But,  as  it  seems  to  me,  there  remains  to  be  judicially  established 
any  satisfactory  test  of  distinction  between  such  legislation  as  is, 
and  such  as  is  not,  within  the  legitimate  province  of  Congress  and 
of  the  States  respectively.  It  is  my  present  object  to  demonstrate 
that  such  a  test  exists,  though  not  judicially  established. 

Presumably  all  such  legislation  is,  or  is  intended  for  the  bene- 
fit of  certain  persons,  or  classes  of  persons.  There  are  three,  and, 
as  it  seems  to  me,  only  three  such  classes ;  that  is  to  say,  the  classi- 
fication is  exhaustive. 

First,  there  is  the  distinction  between  those  enjoying  the  benefit 
of  transportation,  that  is,  travelers  or  shippers,  and  those  that  are, 
for  the  time  being,  not  such.  I  express  this  distinction  as  between 
"the  public," — which,  for  present  purposes,  may  be  regarded  as 
those  residing  or  sojourning  within  the  territory  affected, — and 
those  enjoying  the  benefit  of  transportation.  Perhaps  the  latter 
expression  is  an  awkward  one,  but  it  will  readily  be  understood  as 
comprehending  travelers  and  shippers  generally. 

Now  it  has  never  been  seriously  questioned  that  it  is  within  the 
powers  reserved  to  the  States  to  regulate  the  conduct  and  liability 
of  a  carrier  for  the  benefit  of  what  I  have  called  "the  public," 
particularly  as  to  matters  involving  health  or  safety.  In  every 
State  there  is  a  considerable  mass  of  legislation  of  this  character 
of  unquestionable  validity.  Good  illustrations  are  requirements 
as  to  checking  the  speed  of  trains,2  and  that  a  whistle  be  blown 

^or  the  sake  of  convenience,  foreign  commerce  or  transportation  is 
not  specifically  included  in  this  discussion,  though,  generally  speaking,  what 
is  said  of  interstate  commerce  or  transportation  is  applicable  to  foreign 
commerce  or  transportation. 

2See,  for  instance,  Erb  v.  Morasch   (1900)    177  U.  S.  584. 
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before  reaching  a  crossing.  The  list  might  be  indefinitely  extended. 
It  may  be  regarded  as  settled  law  that  the  Commerce  Clause  of  the 
Federal  Constitution  furnishes  no  objection  to  such  legislation. 
The  State  is  not  here  regulating  commerce,  and  thus  encroaching 
upon  the  exclusive  province  of  Congress,  but  exercising  a  clearly 
reserved  power,  the  influence  upon  commerce  being  merely  in- 
cidental or  indirect. 

Turning  now,  however,  to  those  enjoying  the  benefit  of  trans- 
portation, that  is,  travelers  and  shippers  generally,  I  distinguish 
between  those  enjoying  the  benefit  of  transportation  wholly  within 
the  State,  and  those  enjoying  the  benefit  of  transportation  within 
the  scope  of  the  Commerce  Clause,  a  distinction  which  will  of 
course  be  readily  apprehended,  being  illustrated  by  one  person 
traveling  or  shipping  between  Albany  and  Buffalo,  and  another 
traveling  or  shipping  between  Albany  and  Chicago. 

As  with  regulation  for  the  benefit  of  the  public,  so  it  seems 
beyond  question  that  it  is  within  the  power  of  a  State  to  regulate 
the  conduct  and  liability  of  a  carrier  for  the  benefit  of  intrastate 
travelers  and  shippers,  a  good  illustration  being  the  power  to  regu- 
late rates  for  transportation.  In  this  connection,  some  confusion 
of  thought  may  arise  from  the  circumstance  of  the  frequent  em- 
ployment of  the  same  agencies  for  both  classes  of  transportation. 
A  train  is  operated  between  New  Haven  and  New  York,  trans- 
porting passengers,  some  between  points  in  Connecticut  and  points 
in  New  York,  some  between  points  both  in  New  York,  some  be- 
tween points  both  in  Connecticut.  Now  the  State  of  New  York 
undertakes  to  prohibit  the  carrier  operating  such  train  from  heat- 
ing the  cars  by  stove  or  furnace.3  Obviously  this  operates,  as  is 
doubtless  intended,  for  the  benefit  of  those  traveling  between  points 
both  in  New  York,  but,  as  a  matter  of  practical  necessity,  it  also 
operates  for  the  benefit  of  those  traveling  between  points  in  Con- 
necticut and  points  in  New  York,  or  between  points  both  in  Con- 
necticut. But  the  important  point  to  note  is  that  such  legislation 
finds  its  justification  (so,  at  least,  it  seems  to  me)  in  that  it  is  for 
the  benefit  of  those  who  travel  wholly  within  the  State  of  New 
York,  though  incidentally  others  are  benefited.  As  it  seems  to 
me,  it  finds  no  justification  in  that  it  is  for  the  benefit  of  those 
traveling  wholly  within  the  State  of  Connecticut,  or  between  points 
in  Connecticut  and  points  in  New  York. 

Is  it  then  within  the  power  of  a  State  to  legislate  directly  for 

'See  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  v.  New  York  (1897)   165  U.  S.  628. 
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the  benefit  of  interstate  travelers  and  shippers?  Is  not  this  regu- 
lation of  commerce  pure  and  simple,  and  thus  an  encroachment 
upon  the  exclusive  province  of  Congress?  I  shall  presently  en- 
deavor to  show,  however,  that  such  legislation  is  sanctioned  by  the 
doctrine  now  prevailing  in  the  Supreme  Court.  Nevertheless, 
there  are  at  least  two  comparatively  early  decisions  of  that  court, 
which  have  never  been  expressly  overruled,  and  which  seem  to  me 
to  rest  substantially  on  the  proposition  that  such  legislation  is  a 
regulation  of  commerce  pure  and  simple,  and  thus  beyond  the 
power  of  the  States.  I  refer  to  Hall  v.  DcCuir*  and  Wabash, 
St.  Louis  &  Pac.  Ry.  Co.  v.  Illinois.5 

In  Hall  v.  DeCuir,  a  State  statute  requiring  that  travelers  be 
given  equal  rights  and  privileges  in  all  parts  of  the  conveyance,  was 
held  invalid  as  applied  to  a  carrier  transporting  between  points  in 
different  States.  In  Wabash,  St.  Louis  &  Pac.  Ry.  Co.  v.  Illinois, 
a  statute  prohibiting  discrimination  in  rates  for  transportation 
met  a  similar  fate.  Now  it  is  clear  that  a  State  may  prohibit  such 
discrimination  as  to  transportation  wholly  between  points  within 
the  State.6  It  seems  to  follow  that  the  lack  of  power  under  the 
conditions  existing  in  Wabash,  St.  Louis  &  Pac.  Ry.  Co.  v.  Illinois 
depends  on  the  distinction  between  transportation  wholly  within 
the  State,  and  transportation  within  the  scope  of  the  Commerce 
Clause. 

If  the  distinction  holds  good  as  to  the  duty  to  give  equal  rights 
and  privileges  in  the  carrier's  conveyance,  and  as  to  discrimination 
in  rates,  it  seems  hard  to  see  why  it  should  not  hold  good  generally 
as  to  regulation  of  the  conduct  and  liability  of  carriers. 

Nevertheless,  in  Lake  Shore  &  Michigan  Southern  Ry.  Co.  v. 
Ohio?  the  Supreme  Court  sustained  a  statute  requiring  trains  to 
stop  at  certain  points,  as  applicable  to  transportation  between  points 
outside  the  State  (Chicago  and  Buffalo),  this  being  clearly  re- 
garded as  a  provision  for  the  benefit  of  interstate  passengers.  If 
this  be  not  regulation  of  commerce  pure  and  simple,  I  am  at  a  loss 
to  see  what  is.  The  majority  opinion  seems  to  reveal  an  extremely 
confused  conception  of  the  nature  and  scope  of  ''the  police  powers 
of  the  States."  But  I  am  unable  to  see  that  the  situation  is  im- 
proved by  a  mere  juggling  with  such  phrases  as  "police  power." 

*(i877)  95  U.  S.  485. 
5(i886)   118  U.  S.  557. 

6See,  for  instance,  Louisville  &  Nashville  R.  R.  Co.  v.  Kentucky  (1902) 
183  U.   S.  503,   5i8. 

7 (1809)    173  U.  S.  285. 
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The  following  cases  seem  to  me  to  be  open  to  objection  on  the 
same  general  ground :  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.  v. 
Solan,8  sustaining  a  statute  relating  to  exemption  from  liability; 
Richmond  &  Allegltany  R.  R.  Co.  v.  R.  A.  Patterson  Co.,9  sustain- 
ing a  provision  as  to  the  obligation  assumed  by  a  carrier  accepting 
for  transportation  beyond  his  own  line ;  Missouri,  Kansas  &  Texas 
Ry.  Co.  v.  McCann,10  sustaining  the  imposition  of  liability  for 
negligence  of  a  connecting  carrier.  These  instances  are  merely 
illustrative ;  others  might  be  cited. 

But  Central  of  Georgia  Ry.  Co.  v.  Murphey  X1  seems  to  indicate 
that  at  last  there  had  dawned  upon  the  court  a  realization  that  the 
process  of  sanctioning  such  legislation  had  been  carried  too  far. 
In  that  case  the  court  held  invalid  a  provision  imposing  certain 
duties  upon  an  initial  or  connecting  carrier,  they  being  regarded  as 
of  an  "onerous"  character.  Similarly,  in  Houston  &  Texas  Central 
R.  R.  Co.  v.  Mayes,'12  a  requirement  as  to  furnishing  cars  was  held 
invalid,  this  being  thought  to  "amount  to  a  burden  upon  interstate 
commerce."  In  a  rather  helpless  fashion,  as  it  seems  to  me,  the 
court  used  the   following  language : 

"The  exact  limit  of  lawful  legislation  upon  this  subject  cannot 
in  the  nature  of  things  be  defined.  It  can  only  be  illustrated  from 
decided  cases,  by  applying  the  principles  therein  enunciated,  de- 
termining from  these  whether  in  the  particular  case  the  rule  be 
reasonable  or  otherwise." 

Does  not  this  suggest  the  famous  remark  of  Bunsby  that  "the 
bearings  of  this  observation  lays  in  the  application  on  it"? 

On  the  whole,  apart  from  the  uncertain  authority  of  some 
earlier  decisions,  and  the  vague  rule  that  the  regulation  shall  not 
be  "onerous"  or  "amount  to  a  burden,"  the  Supreme  Court  seems 
to  recognize  no  definite  limitation  upon  the  power  of  a  State  to 
regulate  the  conduct  and  liability  of  a  carrier,  even  though  such 
regulation  be  for  the  benefit  of  interstate  travelers  and  shippers. 

But  I  turn  now  to  a  consideration  of  the  power  of  Congress  to 
regulate  such  conduct  and  liability.  Unquestionably,  under  the 
Commerce  Clause,  Congress  has  such  power,  which,  however,  is 
certainly  not  without  limit.  And  the  classification  already  con- 
sidered seems  to  me  to  furnish  the  rule  of  limitation.    Thus,  un- 

8(i8g8)  169  U.  S.  133. 
"(1898)  169  U.  S.  3". 
10(i899)    174  U.   S.   580. 
"(1905)    196  U.   S.   194. 
"(1906)  201  U.  S.  321,  328. 
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doubtedly  Congress  can  exercise  such  power  for  the  benefit  of  in- 
terstate travelers  and  shippers.  This  seems  the  true  basis  of  the 
validity  of  the  Interstate  Commerce  Act,13  from  the  application  of 
which  transportation  "wholly  within  one  State"  is  by  its  terms 
expressly  excluded,  and  of  the  Safety  Appliance  Act,14  the  validity 
of  which  was  said  in  Adair  v.  United  States15  to  have  been  sus- 
tained on  the  ground  that  "it  manifestly  had  reference  to  inter- 
state commerce  and  was  calculated  to  subserve  the  interests  of 
such  commerce  by  affording  protection  to  employes  and  travelers." 

It  seems  equally  clear  that  it  is  beyond  the  power  of  Congress 
to  exercise  such  power  directly  for  the  benefit  of  intrastate  trav- 
elers and  shippers.  This  conclusion  seems  in  accord  with  the  state- 
ment in  Gibbons  v.  Ogden1Q  reiterated  in  The  Employers'  Lia- 
bility Cases,17  that  the  power  does  not  extend  to  "that  commerce 
which  is  completely  internal,  which  is  carried  on  between  man  and 
man  in  a  State,  or  between  different  parts  of  the  same  State,  and 
which  does  not  extend  to  or  affect  other  States."  In  this  connec- 
tion, however,  it  should  be  borne  in  mind  that  the  power  of  Con- 
gress to  enact  legislation  incidentally  affecting  such  internal  com- 
merce is  very  broad,  and  not  easily  to  be  defined.  The  illustration 
already  employed  of  prohibition  from  heating  cars  by  stove  or  fur- 
nace is  susceptible  of  application  here  as  showing  that  legislation 
by  Congress  may,  as  a  matter  of  practical  necessity,  operate  for  the 
benefit  of  intrastate  travelers  and  shippers. 

But  the  main  difficulty  in  this  connection  seems  to  be  furnished 
by  the  remaining  class  of  persons  to  be  benefited,  that  is  "the  pub- 
lic." Is  it  within  the  power  of  Congress  directly  to  regulate,  for  the 
benefit  of  this  class,  the  conduct  and  liability  of  those  engaged  in 
transportation?  It  has  already  been  seen  that  such  power  is 
among  those  reserved  to  the  States,  and  I  am  at  a  loss  to  see  how 
it  can  exist  in  Congress. 

Now  the  validity  of  the  much  discussed  Employers'  Liability 
Act18  seems  to  me  to  depend  on  whether  it  is  properly  to  be  re- 
garded as  for  the  benefit  of  interstate  travelers  and  shippers,  or 
of  the  public,  that  is  to  say,  a  particular  portion  of  the  public,  em- 
ployees of  carriers.     This  may  be  essentially  a  question  of  fact. 

"24  U.  S.  Statutes  at  Large,  379. 

"27  U.  S.   Statutes  at  Large,  531. 

"(1908)  208  U.  S.  161,  177- 

16 (1824)   9  Wheat.   1,  194. 

17  (1908)  207  U.  S.  463.  493- 

18That  is,  the  Act  of  April  22,  1908;  35  U.  S.  Statutes  at  Large,  65. 
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In  Watson  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,19  where  the  Act  was 
sustained,  it  was  said  that  the  enactment  thereof  "not  only  results 
in  protecting  the  employes  of  carriers  by  rail,  but  at  the  same  time 
guards  the  public  welfare  by  securing  the  safety  of  travelers."  If 
this  be  true,  as  a  matter  of  fact,  it  seems  to  me  to  follow  that  the 
Act  is,  like  the  Safety  Appliance  Act,  within  the  power  of  Con- 
gress. On  the  other  hand  if,  as  a  matter  of  fact,  the  Act  operates 
merely  for  the  benefit  of  the  employees  of  carriers,  I  am  unable  to 
see  that  it  is.  In  this  view,  it  seems  properly  to  be  classed  with 
legislation  merely  for  the  benefit  of  "the  public"  and  thus  beyond 
the  power  of  Congress.  Perhaps  Adair  v.  United  States  tends,  so 
far  as  it  goes,  to  support  this  view,  it  being  there  held  that 

"there  is  no  such  connection  between  interstate  commerce  and 
membership  in  a  labor  organization  as  to  authorize  Congress  to 
make  it  a  crime  against  the  United  States  for  an  agent  of  an  inter- 
state carrier  to  discharge  an  employe,  because  of  such  membership 
on  his  part."20 

Frederick  H.  Cooke. 
New  York. 

19  (1909)   169  Fed.  942,  950. 
^(i^)  208  U.  S.  161,  179. 


A  MODERN  VIEW  OF  THE  LAW  REFORMS 
OF  JEREMY  BENTHAM. 

The  history  of  the  law  reforms  of  Jeremy  Bentham  is  full  of 
encouragement  to  those  reformers  who  find  themselves  in  advance 
of  the  public  opinion  of  their  own  time.  Bentham,  during  his  long 
life  of  eighty-four  years, — which  ended  in  1832,  the  year  when 
modern  England  began  in  the  passage  of  the  Reform  Bill, — was 
the  persistent  and  forceful  advocate  of  fundamental  reforms  in 
the  law  of  England.  These  reforms  may  be  shortly  stated  as  the 
substitution  of  a  natural  for  a  technical  procedure,  and  a  written  or 
legislative  for  an  unwritten  or  judge-made  law.  During  his  life, 
however,  his  demand  for  reform  fell  upon  unheeding  ears;  he  was 
for  the  most  part  a  voice  crying  in  the  wilderness.  A  generation 
had  come  and  gone  after  his  death  before  his  reforms  were  first 
established  in  England  by  the  Judicature  Act  of  1873,  and  it  is 
only  in  the  present  century  that  professional  and  public  opinion 
has  been  aroused  to  the  necessity  of  such  reform  in  this  country. 

Bentham's  long  life  included  a  most  interesting  period  in  Eng- 
lish legal  history.  He  attended  and  criticised  the  lectures  of 
Blackstone,  heard  with  admiration  the  judgments  of  Lord  Mans- 
field on  the  King's  Bench,  and  denounced  the  procrastination  of 
Lord  Eldon  in  the  Court  of  Chancery.  He  was  a  political  philos- 
opher as  well  as  a  law  reformer.  Mr.  Dicey  calls  the  period  from 
1820  to  1870  in  English  history  that  of  Benthamism  or  Individual- 
ism, and  styles  it  the  era  of  Utilitarian  Reform,  as  contrasted  with 
the  period  of  Old  Toryism,  or  Conservatism,  which  preceded,  and 
that  of  Collectivism,  or  Amelioration  of  Social  Conditions  which 
has  followed.1  Bentham's  philosophy — that  of  Utilitarianism,  the 
greatest  happiness  of  the  greatest  number, — made  a  profound  im- 
pression upon  the  public  thought  of  his  own  and  succeeding  gen- 
erations. 

Bentham  was  primarily  a  law  reformer.  He  was  notably  in 
contrast  with  Blackstone,  who,  in  his  Commentaries,  is  at  all 
times  the  apologist,  if  not  the  eulogist  of  the  law  and  the  procedure 
of  his  time.  Thus  Blackstone  thought  it  better  through  fictions 
and  circuities  to  adapt  to  modern  conditions  old  established  forms, 
which  had  become   obsolete   and   unsuited,   than   to   repeal   them. 

'Law   and   Public   Opinion    in   England,   Lecture   IV. 
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/He  likened  the  remedial  law  of  England  to  an  old  castle  erected 
in  the  days  of  chivalry  and  fitted  for  modern  inhabitants: 

"The  moated  ramparts,  the  embattled  towers,  and  trophied 
halls  are  magnificent  and  venerable,  but  useless,  and  therefore 
neglected.  The  inferior  apartments  now  accommodated  to  daily 
use,  are  cheerful  and  commodious,  though  their  approaches  may 
be   winding  and   difficult." 2 

Far  different  was  the  criticism  of  Bentham  who  said  of  the 
law  of  England  that  it  was  a  "fathomless  and  boundless  chaos 
made  up  of  fictions,  tautology  and  inconsistency,  and  the  admin- 
istrative part  of  it  a  system  of  exquisitely  contrived  chicanery 
which  maximized  delay  and  denial  of  justice." 

Bentham's  style,  though  clear  and  forcible  in  his  early  days, 
became  involved  and  difficult  in  his  later  years.  His  works,  there- 
fore, were  comparatively  unfamiliar  to  the  law  students  of  the 
succeeding  generations,  who  have  been  trained  in  the  finished  and 
elegant  periods  of  Blackstone.  This,  perhaps,  is  not  the  least  of 
the  influences  which  operated  to  delay  the  appreciation  of 
Bentham's  reforms  both  in  England  and  the  United  States. 

Reforms  in  the  Lazv  of  Evidence. 

The  first  results  of  Bentham's  demand  for  the  substitution  of 
a  natural  for  a  technical  legal  procedure  came,  not  only  in  Eng- 
land but  in  the  United  States,  not  many  years  after  his  death,  in 
the  reform  of  the  law  of  evidence  by  the  statutory  abolition  of  the 
so-called  exclusionary  rules.  His  theory  of  judicial  evidence 
has  been  universally  regarded  as  the  source  of  our  modern 
reforms  in  the  law  of  evidence,  though  the  movement  for  re- 
form did  not  begin  in  England  until  after  his  death.  Prior  to  his 
death,  however,  the  general  movement  for  law  reform  had  begun 
through  the  struggle  of  Sir  Samuel  Romilly,  inspired  by  Bentham, 
for  the  repeal  of  the  barbarous  features  of  the  English  criminal 
law. 

Those  who  have  observed  the  judicial  procedure  in  England 
are  impressed  with  the  fact  that  the  development  of  the  modern 
law  of  evidence  is  more  complete  there  than  in  the  courts  of  this 
country,  that  is,  less  attention  is  there  paid  to  questions  of  evidence. 
The  comparative  infrequency  of  discussions  on  evidence  in  their 
trials  and  the  absence  of  the  consideration  of  such  questions  in  the 
reported  opinions  of  the  English  courts  are  striking.  Professor 
Wigmore  in  his  historic  survey  of  the  law  of  evidence,  attributes 

23  Bl.  Comm.  268. 
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the  backwardness  of  this  country  in  that  respect  to  the  partizan 
spirit  of  our  bar,  contesting  desperately  on  each  trifle,  and  to  the 
unjust  doctrine  of  new  trials,  which  tempts  counsel  to  push  up  to 
the  appellate  courts  on  every  ruling  on  evidence.  He  thinks  the 
remedy  must  come  in  the  slow  formation  of  professional  habits.3 

The  question  is  an  important  one,  as  it  has  a  direct  bearing 
upon  the  greater  promptness  and  effectiveness  of  the  administra- 
tion of  justice  in  England  than  in  this  country.  English  barristers 
have  informed  the  writer  that  the  absence  of  discussion  on  evi- 
dence in  their  courts  is  due  to  its  discouragement  by  the  judges. 
This  again  may  be  related  to  the  more  influential  position  of  the 
judges  in  England. 

Both  in  England  and  in  this  country  the  law  of  evidence,  and 
particularly  its  exclusionary  rules,  are  the  outgrowth  of  our  jury 
system.  In  this  country  in  trials  before  the  court,  without  a  jury, 
comparatively  little  attention  is  paid  to  the  technical  rules  of  evi- 
dence. The  contrast  between  the  procedure  in  the  English  courts 
and  those  of  the  United  States,  goes  to  show  that  our  judges  must 
be  sustained  by  professional  opinion  in  working  out  the  full  reali- 
zation of  Bentham's  reforms,  and  without  this  co-operation  of 
bench  and  bar  legislative  enactments  will  be  futile. 

The  Codes  of  Procedure  in  the  United  States. 
Bentham  demanded  the  abolition  of  the  exclusionary  rules  of 
evidence  as  a  necessary  step  in  the  substitution  of  a  rational  for 
a  technical  mode  of  procedure.  The  archaic  condition  of  the  law 
of  procedure,  when  the  reform  movement  began,  is  illustrated  by 
the  fact  that  trial  by  battle  was  not  formally  abolished  in  England 
until  1819,  and  it  is  only  in  comparatively  recent  times  that  the 
relation  of  procedure  to  the  substantive  law  has  been  clearly  and 
definitely  understood.  The  English  procedure,  with  its  separate 
courts  of  law  and  equity,  was  gradually  established  in  this  country 
as  a  part  of  the  system  of  common  law  which  we  inherited  or 
formally  adopted.  It  is  an  interesting  fact,  however,  that  the  first 
legislative  effort  of  reform  in  procedure  was  made  in  this  country 
in  the  code  of  procedure  adopted  in  New  York  in  1849,  which  has 
been  followed  by  similar  action  in  most  of  the  American  States. 
These  codes  of  procedure  abolish  all  forms  of  action  whether  legal 
or  equitable,  and  substitute  one  form  of  action  known  as  the  civil 
action  for  the  enforcement  or  protection  of  private  rights  and  the 
redress  of  private  wrongs. 

3r   Wigmore,  Evidence  29. 
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The  declared  purpose  of  this  reformed  American  system  of 
procedure  was  not  only  to  abolish  the  ancient  forms  of  action,  but 
to  adopt  the  equitable  instead  of  the  legal  theory  of  parties,  and 
to  substitute  the  rules  of  equity  for  the  rules  of  the  common  law 
in  the  practical  administration  of  justice.  Unfortunately,  the  for- 
mulation of  the  rules  of  procedure  was  not  left,  as  it  should  have 
been,  to  the  courts,  but  the  attempt  was  made  to  prescribe  them  in 
detail  by  statute.  In  the  construction  of  these  statutes  the  broad 
purposes  of  the  followers  of  Bentham  came  in  conflict  with  the 
prejudices  of  lawyers  who  had  been  trained  in  the  system  of  the 
common  law,  and  the  result  has  been  that  we  have  a  vast  mass  of 
case  law  construing  these  provisions,  sometimes  in  a  very  different 
spirit  from  that  which  inspired  their  original  enactment. 

In  the  courts  of  the  United  States,  though  in  actions  at  law  they 
were  directed  by  statute  to  follow  the  practise  of  the  respective 
States  in  which  the  courts  are  sitting,  the  courts  of  equity  proceed 
under  the  rules  of  procedure  formulated  by  the  Supreme  Court, 
and  under  the  statute  of  17894  suits  in  equity  can  not  be  sustained 
in  the  courts  of  the  United  States  where  a  plain,  adequate  and 
complete  remedy  at  law  may  be  had ;  and  the  distinction  is  in  effect 
declared  in  the  Seventh  Amendment  to  the  Constitution.  The 
fundamental  distinction  between  the  courts  of  law  and  equity, 
which  it  was  the  aim  of  the  reformed  procedure  to  abolish,  is 
thus  preserved  in  the  courts  of  the  United  States.  It  is  true  also 
that  in  many  of  the  States  where  the  reformed  procedure  has  been 
adopted,  there  is  no  substantial  difference  between  the  rules  of  law 
and  equity  in  the  determination  of  the  rights  and  remedies  of  the 
parties  as  administered  in  the  State  courts,  and  in  the  Federal 
courts  in  such  States. 

On  the  other  hand,  it  cannot  be  said  that  the  administration 
of  justice  in  the  States  which  have  adopted  the  reformed  proce- 
dure is  any  more  expeditious  than  in  the  States  which  adhere  in 
a  modified  form  to  what  is  known  as  the  common  law  procedure. 
At  all  events  we  hear  from  all  alike  the  same  complaint  of  the 
delays  and  defects  in  the  enforcement  of  the  law.  This  has  been 
particularly  the  case  in  criminal  procedure,  and  public  attention 
has  been  especially  directed  to  the  difficulties  encountered  in  secur- 
ing convictions  of  criminals  where  they  have  the  means  to  employ 
counsel  and  avail  themselves  of  the  right  of  appeal. 

4U.  S.  Revised  Statutes,  sec.  723. 
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The  English  Judicature  Act. 

Although  England  commenced  the  reform  of  procedure  after 
the  enactment  of  the  codes  of  procedure  in  the  United  States,  its 
progress  when  it  did  inaugurate  the  work  was  far  more  effective 
than  in  any  State  of  this  country.  It  had  the  advantage  of  a  single 
government,  and  the  legislation  reorganizing  its  courts  was  care- 
fully prepared  by  the  ablest  legal  minds  in  the  realm  before  enact- 
ment into  the  law.  The  Judiciary  Act  of  1873,5  under  which  the 
present  system  of  the  English  courts  was  organized,  not  only 
abolished  the  ancient  forms  of  actions  but  the  ancient  courts,  and 
provided  for  one  Supreme  Court  of  Judicature,  consisting  of  a 
High  Court  of  Justice  and  a  Court  of  Appeals,  providing  so  far 
as  the  statute  could  provide  for  the  fusion  of  law  and  equity. 
While  trial  by  jury  is  preserved  in  all  matters  appropriate  for  jury 
trial,  it  is  also  enacted  that  wherever  there  is  a  conflict  between  the 
rules  of  the  common  law  and  the  rules  of  equity,  the  latter  shall 
prevail.  All  divisions  of  the  High  Court  may  grant  injunctions 
when  it  shall  appear  to  the  court  that  it  is  just  and  convenient 
that  such  order  shall  be  made,  and  to  award  damages  for  and  in 
substitution  for  such  injunction. 

The  procedure  in  England  in  both  civil  and  criminal  actions 
is  far  simpler  than  in  any  State  in  this  country.  The  ideals  of 
Bentham  were  thus  enacted  into  law  forty  years  after  his  death. 
Law  and  equity  have  become  practically  blended  in  one  system  and 
under  the  rules  of  procedure  made  by  the  courts  questions  of 
practise  are  almost  unknown  in  the  appellate  courts.  The  Pro- 
cedure Act  under  which  these  reforms  were  established  was 
enacted  over  thirty  years  since,  and  no  one  dreams  of  repealing  it 
or  returning  to  the  old  system ;  on  the  contrary,  it  has  been  per- 
fected by  new  legislation  from  time  to  time. 

It  was  said  by  Mr.  Justice  Bo  wen  over  twenty  years  ago  that 

"It  can  be  asserted  without  fear  of  contradiction  that  it  is  impossi- 
ble for  an  honest  litigant  to  be  defeated  by  any  technicality,  any 
slip  or  mistaken  step  in  his  litigation,  for  the  law  has  ceased  to  be 
a  scientific  game  which  may  be  won  or  lost  by  playing  some  particu- 
lar move."6 

But  while  procedure  has  been  thus  simplified,  it  does  not  appear 
that  the  litigation,  particularly  in  the  higher  courts,  has  been  ren- 
dered materially  less  expensive.7     As  already  observed  in  the  con- 

536  &  37  Victoria  c.  66. 

"Bowen.  Administration  of  Law  309,  310. 

7Bryce,   Studies  in  History  and  Jurisprudence  767-780. 
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sideration  of  the  matter  of  the  law  of  evidence,  change  must  be 
made  in  professional  habits  to  make  really  effective  such  reforms 
in  procedure.  Thus  it  is  obvious  that  the  greater  use  of  stenogra- 
phers in  our  courts  than  in  the  courts  of  England, — making  their 
notes  a  substitute  for  the  notes  of  the  judges  for  the  preservation 
of  the  testimony, — and  the  requirement  of  a  complete  transcript 
of  the  testimony  for  appeal,  adds  enormously  not  only  to  the  ex- 
pense but  to  the  delay  in  the  final  disposition  of  causes  both  civil 
and  criminal. 

The  administration  of  the  law  in  criminal  cases  had  been  re- 
formed in  England  before  the  passage  of  the  Judicature  Act.  Not 
the  least  of  the  causes  of  the  greater  promptness  in  the  English 
procedure  in  criminal  cases  is  the  absence,  until  very  recently,  of 
any  right  of  appeal.  The  statutory  simplification  of  the  forms  of 
indictment,  however,  has  been  a  very  effective  factor  in  quickening 
the  procedure   in  the  trial  courts. 

Movement  for  Reform  in  the  United  States. 

This  signal  success  of  England  in  simplifying  its  procedure  has 
aroused  public  as  well  as  professional  interest  in  the  subject  in  the 
United  States,  and  the  delays  and  ineffectiveness  of  our  own  sys- 
tem, even  under  our  codes  of  reformed  procedure,  in  the  adminis- 
tration of  justice  in  civil  as  well  as  criminal  cases,  has  been  the 
subject  of  extended  public  comment. 

In  a  public  address  on  the  Delays  and  Defects  of  the  Enforce- 
ment of  Law  in  the  United  States,  President  Taft,  before  his 
election,   made   this   memorable   statement : 

"If  one  were  asked  in  what  respect  we  had  fallen  farthest 
short  of  ideal  conditions  in  our  whole  government,  I  think  we 
would  be  justified  in  answering,  in  spite  of  the  glaring  defects  of 
our  system  of  municipal  government,  that  it  is  in  our  failure  to 
secure  expedition  and  thoroughness  in  the  enforcement  of  public 
and  private  rights  in  our  courts." 

This  was  owing,  he  said,  not  to  any  want  of  character  and  learning 
in  the  judges,  but  to  the  fact  that  the  judicial  machinery  was  cum- 
bersome, slow  and  expensive.  This  indictment  of  the  efficiency  of 
our  judicial  system  by  our  foremost  citizen,  who  had  rendered 
many  years'  service  on  the  Federal  bench,  and  as  Governor  of  the 
Philippines,  had  observed  the  workings  of  a  different  system  of 
jurisprudence,  made  a  profound  impression  upon  public  as  well 
as  professional  opinion. 

The  subject  of  the  law's  delay  in  this  country  has  been  exten- 
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sively  discussed  not  only  in  the  public  press,  but  in  our  State  bar 
associations,  and  also  in  the  American  Bar  Association,  and  the 
latter  has  acted  on  two  successive  reports  made  to  the  annual  meet- 
ings of  1908  and  1909  by  a  special  committee  charged  with  the 
duty  of  considering  the  alleged  evils  in  judicial  administration  and 
remedial  procedure,  and  to  suggest  remedies  therefor. 

The  recommendations  of  the  Association  included  the  amend- 
ment of  Sec.  ion  of  the  U.  S.  Statutes  as  follows: 

"No  judgment  shall  be  set  aside  or  reversed  or  new  trial  granted 
by  any  court  of  the  United  States  in  any  cause,  civil  or  criminal, 
on  the  ground  of  misdirection  of  the  jury,  or  improper  admission 
or  rejection  of  evidence,  or  for  error  as  to  matter  of  pleading  or 
procedure,  unless,  in  the  opinion  of  the  court  to  which  application 
is  made,  after  examination  of  the  entire  cause,  it  shall  appear  that 
the  error  complained  of  has  resulted  in  the  miscarriage  of  justice." 

It  should  be  observed  that  this  statute  in  substance  is  now  in 
force  in  several  of  the  States  and  in  at  least  one  of  them  has  been 
explained  away  as  in  no  wise  preventing  the  enforcement  of  the 
ancient  technicality  of  criminal  procedure. 

Other  recommendations  looked  to  the  greater  power  of  the 
judges  in  the  submission  of  specific  issues  to  the  jury,  and  also  in 
regulating  the  details  of  procedure  by  rules  of  court.  It  is  forcibly 
urged  that  pleading  and  practice  were  originally  controlled  by  the 
courts,  and  that  the  power  of  the  Supreme  Court  of  the  United 
States  to  make  rules  for  the  courts  of  equity,  admiralty  and  bank- 
ruptcy was  a  model  that  other  jurisdictions  could  well  follow. 
This  latter  reform  was  strongly  recommended  by  President  Taft 
in  the  address  above  referred  to.    Thus  he  says : 

"The  English  system,  consisting  of  a  few  general  principles 
laid  down  in  the  Practise  Act  and  supplemented  by  rules  of  court 
to  be  adopted  by  the  Supreme  Court  of  Judicature,  has  worked 
with  great  benefit  to  the  litigant  and  has  secured  much  expedition 
in  the  settlement  of  controversies,  and  practically  eliminating  ques- 
tions of  practise  and  points  of  pleading  in  the  appellate  courts." 

It  is  clear  that  the  proposed  increased  power  of  the  judges,  if 
wisely  exercised,  and  if  sustained  by  professional  and  public  opin- 
ion, would  be  a  very  effective  means  of  reform.  The  reform,  how- 
ever, should  go  beyond  the  making  of  rules  of  procedure.  We 
have  encountered,  in  this  country,  a  difficulty  not  foreseen  by 
Bentham.  We  have  by  statutes  and  even  constitutions,  so  re- 
stricted the  power  of  the  judges,  by  prohibiting  other  than  written 
instructions,  that  they  become  in  trials  by  jury  little  more  than 
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umpires  between  the  parties  contending  for  the  conquest  of  the 
jury.  As  already  pointed  out,  the  English  system  has  become  ef- 
fective because  the  judges  have  made  it  so,  and  they  have  been 
enabled  so  to  do  because  of  the  public  and  professional  confidence 
in  their  ability. 

Another  far  reaching  recommendation  of  the  committee  ap- 
proved at  the  recent  meeting  of  the  American  Bar  Association,  was 
that  the  whole  judicial  power  of  the  State,  at  least  for  civil  causes, 
should  be  vested  in  one  great  court  of  which  all  tribunals  of  the 
State  should  be  branches  or  divisions.  The  plan  contemplated 
such  a  thorough  organization  of  the  judicial  machinery  as  to  pre- 
vent not  merely  waste  of  power  but  all  needless  clerical  work, 
duplication  of  papers,  records  and  the  like,  thus  obviating  expense 
to  the  litigant  and  cost  to  the  public.  The  adoption  of  such  a  plan 
in  full  would  doubtless  require  constitutional  amendment  in  most 
of  the  States,  though  it  is  probable  that  the  existing  waste  of 
judicial  power  could,  in  part  at  least,  be  remedied  by  statute  in 
most  of  them.  In  this  connection,  it  should  be  noted  that  the 
Federal  circuit  courts  and  courts  of  appeal  are  models  of  flexible 
judicial  organization  in  the  facility  with  which  the  judges  are 
summoned  from  the  district  courts  when  required  to  aid  the  work 
of  the  courts  of  appeal. 

Procedure  in  Historic  Jurisprudence. 

Bentham  as  a  jurist  relied  rather  on  the  logical  than  the  his- 
torical method.  Under  his  utilitarian  philosophy  he  cared  little 
for  historic  researches,  and  he  tested  all  institutions  by  his  keen 
and  logical  powers  of  intellect.  At  the  time  of  his  death  little 
progress  had  been  made  in  historical  jurisprudence  to  which  such 
valuable  contributions  have  been  made  in  recent  times.  These  in- 
vestigations have  demonstrated  that  extreme  technicality  of  proce- 
dure, such  as  prevailed  until  comparatively  recent  years  in  the  com- 
mon law,  and  such  as  we  find  in  the  twelve  tables  of  the  Roman  law, 
is  the  sign  of  an  undeveloped  system  of  law,  in  which  legal  prin- 
ciples are  subordinate  to  the  procedure  to  enforce  them,  and  in 
which  substance  is  secondary  to  form.  Technicality,  therefore,  is 
a  disease  not  of  the  maturity  but  of  the  infancy  of  legal  systems. 
Thus  Sir  Henry  Maine  says  that  "in  one  stage  of  human  affairs 
rights  and  duties  are  rather  the  adjective  of  procedure  than  pro- 
cedure a  mere  appendage  to  rights  and  duties,  and  as  a  fact  it 
is  only  in  more  recent  times  and  in  the  most  highly  developed  legal 
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systems  that  remedies  have  lost  their  importance  in  comparison 
with  rights  and  have  ceased  to  affect  them  deeply  and  variously."8 

In  early  days  formalism  was  a  step  and  one  of  the  first  steps 
towards  a  rational  system  of  determining  a  controversy ;  it  was 
better  than  private  war.9  It  is  a  necessary  incident  of  a  complex 
industrial  civilization  that  the  rights  and  duties  protected  and  en- 
forced by  the  law  become  more  and  more  important  than  the  pro- 
cedure whereby  they  are  protected  and  enforced.  This  demand 
for  simplicity  and  greater  efficiency  in  our  procedure,  in  the  words 
of  Bentham,  "the  substitution  of  a  natural  for  a  technical  proce- 
dure," must  increase  as  time  goes  on.  It  is  safe  to  say  that,  with 
signs  on  every  hand  of  the  development  of  professional  as  well  as 
public  opinion  on  this  subject,  this  movement  will  go  progressively 
forward  in  this  country,  and  that  despite  the  complications  grow- 
ing out  of  our  dual  form  of  government,  the  realization  of  the 
reformed  procedure  in  accord  with  the  original  teaching  of  Ben- 
tham, will  be  made  effective. 

This  does  not  mean  that  accuracy  and  precision  in  judicial  state- 
ment will  be  any  less  important  than  they  are  now,  or  that  the 
clear  and  concise  statement  of  the  facts  in  issue  will  not  always  be 
effective.  Substance,  and  not  form,  however,  will  be  of  the  first 
importance.  It  does  not  mean  that  we  shall  substitute  haste  and 
want  of  consideration  for  deliberation  and  judgment  in  our  judicial 
opinion,  but  it  does  mean  that  our  judicial  machinery  must  be  so 
modeled  that  justice  can  be  brought  home  to  the  people,  so  that 
men  can  afford  to  litigate  the  complicated  questions  arising  in  our 
busy  industrial  life. 

The  Substantive  Law. 

Bentham's  reforms  did  not  relate  alone  to  procedure,  but  he 
vigorously  denounced  the  whole  system  of  judge-made  law,  as  he 
termed  it,  and  demanded  the  substitution  of  a  written  for  an  un- 
written law.  His  scheme  of  reform  in  the  substantive  law  meant 
more  than  the  mere  substitution  of  a  written  for  an  unwritten  law, 
as  he  demanded  that  all  the  statute  law,  whatever  the  form  of 
government,  should  be  based  on  scientific  and  philosophical  prin- 
ciples, for  the  benefit  of  mankind. 

In  his  utilitarian  philosophy  he  had  no  sympathy  with  the 
declaration  of  natural  rights,  whether  by  the  American  Colonists 
or  the  French  Jacobins,  denouncing  them  as  rhetorical  nonsense. 

"Early  History  of  Institutions  252;  Early  Law  and  Custom   168,   170. 
"Thayer,  Preliminary  Treatise  on  Evidence  200. 
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He  likewise  repudiated  the  social  contract  theory  of  the  Whig 
parliamentarians.  He  seems  to  have  cared  comparatively  little 
for  forms  of  government,  provided  its  legislation  was  founded  on 
scientific  principles,  though  in  1822  he  described  the  English  gov- 
ernment as  "the  least  bad  of  all  bad  governments,  and  the  United 
States  as  the  first  of  all  governments  to  which  the  word  good,  in 
the  positive  sense  of  the  word,  could  with  propriety  be  applied." 

As  to  the  distinction  between  law  and  equity,  Bentham  con- 
ceded that  the  original  introduction  of  equity  in  the  English  law 
was  essential  and  beneficial,10  but  declared  that  the  modern  preser- 
vation of  the  separate  equity  jurisdiction  had  become  an  evil  preg- 
nant with  delay,  vexation  and  expense.  In  the  reform  of  this 
anomaly  in  the  law,  for  so  such  an  eminent  authority  as  Ex-Judge 
Dillon  has  termed  it,11  England  has  made  far  greater  progress  than 
the  United  States  by  making  effective  the  fusion  of  law  and  equity 
so  far  as  legislation  and  the  courts  can  make  it  effective. 

Bentham  also  denounced  the  restraints  inherited  from  feudalism 
upon  the  conveyance  of  real  estate,  and  in  this  particular  our 
States,  through  the  system  of  registration  of  conveyances  and  by 
statutory  modification,  have  made  more  or  less  progress  in  assimi- 
lating the  rules  concerning  the  devolution  of  title  to  real  estate  to 
those  regarding  personal  property. 

Codification  of  the  Law. 

Bentham  saw  nothing  but  evil  in  judge-made  law  and  nothing 
but  good  in  codification,  that  is,  in  the  reduction  of  the  entire  body 
of  the  so-called  unwritten  or  judge-made  law  to  a  written 
or  statutory  form.  The  word  "codification"  was  of  his  own  coin- 
age. He  had  admired  the  judgments  of  Lord  Mansfield  in  the 
King's  Bench,  but  deplored  his  introduction  of  new  principles  into 
the  law  of  England;  and  he  emphatically  objected  to  the  use  of 
fictions  whereby  the  ancient  and  obsolete  rules  of  the  common  law 
were  made  subservient  to  new  conditions. 

While  professional  opinion  since  Bentham's  time  has  been 
more  or  less  interested  in  the  academic  discussion  of  codification, 
it  cannot  be  said  that  in  either  England  or  the  United  States  there 
has  been  any  general  agreement  upon  its  feasibility,  or  even  in  its 
desirability.  While  the  defects  of  judge-made  law  are  obvious,  it 
is  none  the  less  true,  certainly  in  this  country  under  our  dual  form 
of  government,  that  we  cannot  depend  upon  any  public  authority 

"Bentham,  Judicial  Evidence,  Book  VIII,  chap.   XIX. 

"Yale  Lectures,  Law  and  Jurisprudence  of  England  and  America  386. 
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such  as  was  exercised  by  Justinian  and  Napoleon  to  summon  the 
great  jurists  of  the  country  to  the  task  of  reducing  the  unwritten 
law  to  a  code  that  shall  have  official  sanction.  We  have  inherited 
the  traditions  of  Anglo-Saxon  freedom  with  the  common  law,  and 
we  must  deal  also  with  the  growing  distrust  of  our  legislatures, 
which  leads  many  to  prefer  judge-made  law,  however  unsatisfactory 
and  uncertain,  to  statutory  law.  We  realize,  too,  that  however 
complete  a  codification  may  be,  the  law  cannot,  in  a  progressive 
society,  remain  in  a  fixed  and  determinate  form.  As  new  condi- 
tions arise,  new  applications  of  the  law  must  be  made. 

The  Doctrine  of  Judicial  Precedent. 

We  are  now  concerned  in  the  development  of  the  law  with  a 
condition  and  not  a  theory.  The  vast  accumulation  of  case  law 
since  Bentham's  time  is  involving  and  threatening  more  and  more 
the  doctrine  of  judicial  precedent,  which  he  so  persistently  assailed. 
The  volumes  of  reported  cases  in  his  time  were  comparatively  few, 
but  since  that  day  we  have  accumulated  an  enormous  multiplication 
of  reported  decisions.  Judge  Dillon  in  1891  estimated  the  number 
of  volumes  of  English  and  American  law  reports  at  some  8,000. 
They  have  since  increased  at  the  rate  of  700  or  more  per  annum, 
so  that  our  written  law  is  now  found  in  more  than  15.000  volumes 
of  reports.  Mr.  Rose,  the  President  of  the  American  Bar  Asso- 
ciation in  1902,  in  his  annual  address,  said  that  the  law  reports  of 
the  preceding  year  contained  over  260.000  pages,  and  he  estimated 
that  a  man  by  reading  100  pages  a  day  might  get  through  with  them 
in  eight  years,  by  which  time  there  would  be  new  reports  on  hand 
sufficient  to  keep  him  busy  for  fifty  years  more.  The  annual  digest 
of  1908  is  in  two  huge  volumes  of  over  3.000  pages  each.  This 
enormous  increase  of  case  law,  which  in  the  opinion  of  many 
points  to  the  necessity  of  codification,  on  the  other  hand,  is  cer- 
tainly bound  to  have  an  effect  on  the  doctrine  of  judicial  precedent, 
as  it  has  been  understood  in  our  law. 

The  doctrine  of  precedent, — that  is,  that  the  decision  of  a 
court  of  competent  jurisdiction  on  a  point  of  law  necessarily  in- 
volved in  the  judgment,  is  not  only  binding  upon  the  parties,  but 
until  overruled  becomes  evidence  of  the  law  which  courts  are 
bound  to  follow  when  applicable, — is  firmly  established  in  both 
England  and  the  United  States,  though  not,  at  least  to  that  extent, 
in  Continental  countries.  Judge  Dillon  says  in  his  Laws  and  Juris- 
prudence :  "Evidently  the  doctrine  of  precedent  and  its  direct 
fruits — namely,  the  colossal  and  ever-growing  mass  of  reported 
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cases,  are  to-day  even  more  than  in  Bentham's  time,  subjects  of 
vast  and  living  moment,  whose  depths  none  of  us  has  fully 
sounded."  12 

It  is  obvious  that  this  embarrassment  is  not  temporary,  but 
owing  to  continuing  causes  which  must  increase  the  bulk  of  our 
case  law  in  the  future  in  ever  greater  volume.  An  exhaustive  prac- 
tise by  precedent  in  this  country  has  therefore  become  impossible. 
Lawyers  cite  encyclopedias  and  digests,  and  citations  from  the 
former  not  infrequently  appear  in  the  reported  decisions.  This 
vast  accumulation  of  case  law  has  a  profound  effect,  if  not  upon 
the  quality,  certainly  upon  the  length  of  judicial  opinion.  An 
opinion  is  not  deemed  exhaustive  unless  it  quotes  at  length  not 
only  from  the  prior  opinions  of  the  same  court,  but  from  the 
opinions  of  courts  of  other  States,  and  sometimes  from  courts  of 
England,  and  attempts  to  reconcile  their  conflicting  analogies. 

It  may  be  suggested  that  this  latter  evil  may  be  remedied  by 
greater  condensation  and  brevity  of  opinions,  but  the  power  of 
clear  and  condensed  statement  in  the  individual  is  a  rare  gift.  We 
must  not  overlook,  too,  the  crowded  dockets  of  our  courts,  the  lack 
of  time  for  condensation ;  nor  may  we  ignore  the  prevailing  use 
of  stenography  by  our  judges,  as  it  is  a  matter  of  familiar  knowl- 
edge that  dictation  without  ample  time  for  revision  does  not  tend 
to  conciseness  of  statement. 

The  conclusion  is  inevitable  that  the  doctrine  of  judicial  prece- 
dent will  be  profoundly  affected  by  the  growing  impossibility  of 
the  effective  use  of  precedent  due  to  this  enormous  and  increasing 
volume  of  case  law. 

In  this  connection,  we  should  observe  that  the  doctrine  of  judi- 
cial precedent  as  understood  in  this  country  and  England  is  peculiar 
to  those  countries.  On  the  continent  of  Europe  although  superior 
tribunals  are  required  to  put  their  judgments  in  writing,  with  the 
reasons  and  grounds  therefor,  such  decisions  do  not  have  the  ele- 
ment of  authority  they  have  heretofore  had  in  our  judicial  system.13 
We  find  prominent  jurists  in  this  country  giving  utterance  more 
and  more  to  such  expressions  as  the  following  from  Chief  Justice 
Baldwin  of  Connecticut,  who  said  in  a  recent  address : 

"We  have  given,  I  cannot  but  think,  undue  prominence  to 
judicial  precedents  as  the  natural  source  or  enunciation  of  the 
law.  The  multiplication  of  distinct  sovereignties  in  the  same  land, 
each  fully  officered,  and  each  publishing  in  official  form  the  opin- 

12Laws  and  Jurisprudence  of  England  and  America  314. 
"Pollock,  Essays  on  Jurisprudence  and  Ethics  245. 
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ions  of  its  courts  of  last  resort,  bewilder  the  American  lawyer  in 
his  search  for  authority.  The  guiding  principles  of  our  law  are 
few  and  plain.  Their  application  to  the  matter  we  have  in  hand, 
is  the  business  of  our  profession  to  make,  and  if  we  spent  more 
time  in  doing  it  ourselves,  and  less  in  endeavoring  to  find  out  how 
other  men  have  done  it,  in  other  cases,  we  should,  I  think,  be  better 
prepared  to  inform  the  court  and  serve  our  clients."  14 

Different  remedies  have  been  suggested,  such  as  legislative  re- 
striction upon  the  publication  of  the  reports,  the  limitation  upon  the 
right  of  appeal,  the  non-publication  of  dissenting  opinions  and  the 
opinions  of  courts  not  of  last  resort.  After  a  thorough  investiga- 
tion by  the  American  Bar  Association,  it  was  decided  that  these 
remedies,  other  than,  perhaps,  the  limitation  upon  the  right  of  ap- 
peal, were  impracticable.  The  association,  however,  did  declare 
in  favor  of  short  opinions,  especially  in  cases  turning  on  facts  and 
not  useful  as  precedents,  and  doubted  the  utility  in  the  present 
state  of  the  law  of  using  opinions  of  inferior  or  intermediate  courts 
as  precedents. 

Many  lawyers  believe  that  whatever  the  objections  to  codifica- 
tion, it  is  the  only  remedy  for  these  conditions.  Thus  Mr.  Rose 
says,  in  the  address  quoted  :  "Whatever  hindrances  may  be  in  the 
way  of  codification, — and  there  are  many — most  lawyers  recognize 
that  that  is  the  goal  towards  which  we  are  inevitably  tending. 
There  seems  to  be  no  refuge  from  the  riotous  and  confusing  pande- 
monium of  cases." 

While  these  conditions  will  doubtless  in  time  bring  about  in 
practise  a  modification  of  the  doctrine  of  judicial  precedent,  we 
must  not  overlook  the  fact  that  there  is  a  form  of  codification 
going  on,  perhaps  that  best  suited  to  the  character  of  our  people 
and  our  institutions.  Thus  we  have  what  is  known  as  tacit  codifi- 
cation, whereby  the  principles  decided  in  the  adjudged  cases  are 
so  collated  that  rules  formulated  from  them  become  acknowledged 
and  adopted  as  the  statement  of  the  written  law. 

There  is  also  a  statutory  codification  pro  tanto  going  on,  not 
only  in  the  different  States  of  this  country,  but  also  in  England 
and  her  self-governing  colonies.  Every  legislative  Act  which  de- 
clares the  rule  upon  a  specific  subject,  thus  making  a  rule  of  action 
therein,  is  in  so  far  codification.  We  have  a  notable  illustra- 
tion of  this  codification  in  the  Negotiable  Instruments  Act,  which 
has  been  adopted  in  many  States  under  the  recommendation  of  the 
American  Bar  Association,  and  of  the  organized  commission  for 

"Address  before  Ohio  Bar  Assoc,  1892. 
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the  promotion  of  uniformity  of  State  laws.  What  has  been  done 
in  this  subject  will  doubtless  in  time  be  done  with  others.  Much 
may  come  of  the  National  Conference  endorsed  by  the  National 
Administration  for  the  promotion  of  uniformity  in  the  laws  of  the 
different   States.15 

Mr.  Bryce  says  that  the  world  is  or  shortly  will  be  divided  be- 
tween two  sets  of  legal  conceptions  of  rules,  and  two  only,  the 
civil  and  the  common  law,  and  that  the  progress  of  the  world  is 
toward  uniformity  of  laws,  and  toward  a  more  efficient  uniformity 
of  law  than  is  discoverable  either  in  religious  belief  or  political 
institutions.16  It  is  obvious  that  in  recent  years  these  two  great 
systems  of  law  have  been  brought  into  closer  relations.  We  are 
thus  brought  to  realize  the  great  principle  of  comparative  juris- 
prudence, the  laws  common  to  all  mankind,  the  jus  gentium  of  the 
Romans  which  they  recognized  in  place  of  the  jus  civile  when  they 
became  the  conquerors  of  the  world. 

In  this  development  of  the  law  the  noble  conceptions  of 
Bentham  will  be  realized,  not  directly,  perhaps,  in  the  form  of  an 
official  codification,  but  in  a  modification  of  the  doctrine  of  judicial 
precedent,  gradually  enforced  by  new  conditions,  so  that  the  law 
may  become  the  effective  servitor  of  the  people. 

Frederick  N.  Judson. 
St.  Louis. 

15  A  tacit  or  unofficial  codification  will  also  be  very  much  facilitated  under 
the  plan  proposed  by  eminent  jurists, — Dean  Kirchwey  of  the  Columbia 
University  Law  School  and  others, — for  the  preparation  of  a  complete,  logi- 
cal co-ordinate  statement  of  the  American  Corpus  Juris. 

"Studies  in  History  and  Jurisprudence  122,  123. 
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NOTES. 


Constitutionality  of  the  Depositors'  Guaranty  Fund  Act. — In 
the  recent  case  of  First  State  Bank  of  Eolstein  v.  Shallenberger  (1909) 
172  Fed.  999,  the  Federal  Circuit  Court  of  the  District  of  Nebraska 
declared  unconstitutional  the  statute  generally  known  as  the  De- 
positors' Guaranty  Fund  Act.  The  court  held  tbat  the  assessment  on 
all  incorporated  banks  for  the  payment  of  the  depositors  of  such  as 
should  become  insolvent,  was  in  effect  a  tax,  and  as  such  was  in  viola- 
tion of  the  "due  process"  clause  of  the  Constitution.  Since  it  is 
fundamental  that  taxation,  to  be  valid,  must  be  for  a  public  purpose,1 
and  as  this  public  purpose  has  been  rather  narrowly  construed  by  the 
courts,2  this  result  necessarily  follows  from  the  consideration  of  the 

xLoan  Ass'n.  v.  Topeka  (1874)  20  Wall.  655;  Kingman  v.  City  of  Brock- 
ton (1891)  153  Mass.  255;  7  Columbia  Law  Review  133. 

2Whiting  v.  Sheboygan  etc.  Ry.  Co.  (1870)  25  Wis.  167;  Lowell  v.  City 
of  Boston  (1873)  in  Mass.  4^4;  Deering  v.  Peterson  (1898)  75  Minn. 
118. 
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Act  as  a  tax.  This  construction,  however,  seems  inconclusive.  Since 
the  statute  did  not  have  for  its  object  the  raising  of  revenue,  but  was 
designed  primarily  for  the  regulation  of  the  banking  business  in  the 
interest  of  the  community,  it  should  have  been  strictly  classified  as 
an  exercise  of  the  police  power,3  and  its  validity  must  depend,  there- 
fore, not  on  the  rules  applicable  to  taxation,4  but  on  the  principles 
governing  the  exercise  of  the  police  branch  of  the  legislative  powers. 

The  police  power,  though  not  capable  of  definition  within  exact 
limits,5  covers  a  very  large  residuary  power  to  legislate  on  all  matters 
concerning  the  public  health,  safety,  morals  and  general  welfare.6 
This  necessarily  vests  in  the  legislative  branch  of  the  government  a 
large  amount  of  discretionary  power,7  but  despite  the  strong  pre- 
sumption in  favor  of  the  validity  of  a  particular  exercise,8  the  courts 
do  not  hesitate  to  condemn  a  statute  as  unconstitutional  when  the 
legislature  has  clearly  overstepped  the  bounds  of  the  police  power 
and  has  thereby  violated  the  citizen's  constitutional  rights.9  In  deter- 
mining this  question,  the  courts  have  adopted  two  tests  which  must 
both  be  satisfied  in  order  that  the  statute  may  be  upheld  as  a  legislative 
exercise  of  the  police  power:  first,  is  the  real  object  of  the  act  a 
proper  object  of  legislative  jurisdiction?  secondly,  are  the  means  em- 
ployed reasonably  adapted  to  the  attainment  of  the  end  sought?  If 
both  of  these  tests  are  satisfied,  none  of  the  citizen's  guaranties  of 
liberty  and  property  are  violated,10  as  it  is  universally  agreed  that  the 
rights  secured  by  such  guaranties,  are  not  absolute,  but  are  held  sub- 
ject to  this  broad  jurisdiction  of  the  police  power.11 

Although  the  state  has  not  the  power  to  impose  restrictions  arbi- 
trarily on  any  business  it  may  select,12  it  has  not  been  doubted  that 
the  business  of  banking,  though  perfectly  lawful,  is  subject  to  such 
reasonable  regulations  as  the  legislature  may  require  for  the  public 
interest.13     Because   of   the   practical   dependence   of   all  other   enter- 

3Phila.  v.  Penn.  Hospital  (1891)  143  Pa.  St.  367;  City  of  Carthage  v. 
Rhodes   (1890)   101  Mo.  175. 

4Cole  v.  Hall  (1882)  103  111.  30;  Gilson  v.  Munson  (1897)  114  Mich.  671; 
City  of  Leavenworth  v.   Booth   (1875)    15  Kan.  627. 

"Railroad  Co.  v.  Husen  (1877)  95  U.  S.  465;  Slaughter  House  Cases 
(1872)  16  Wall.  36,  62;  L.  &  N.  R.  R.  Co.  v.  Ky.  (1896)   161  U.  S.  677. 

"People  v.  King  (1888)  no  N.  Y.  418;  People  ex  rcl  v.  Warden  (1895) 
144  N.  Y.  529. 

7Lawton  v.  Steele  (1893)  152  U.  S.  133;  State  ex  rcl.  v.  Wagener  (1899) 
T]  Minn.  483. 

"Powell  v.  Pennsylvania  (1887)  127  U.  S.  678;  In  re  Wilshire  (1900) 
103  Fed.  620;  People  v.  Gillson   (1888)    109  N.  Y.  389. 

"Ex  parte  Sing  Lee  (1892)  96  Cal.  354;  Ritchie  v.  People  (1895)  155 
111.   98. 

"People  v.  Steele  (1907)  231  111.  340;  People  v.  Hawkins  (1898)  157 
N.  Y.  1;  Lake  Shore  etc.  Ry.  Co.  v.  Smith  (1898)  173  U.  S.  684;  In  re 
Jacobs  (1885)  98  N.  Y.  98;  Besitte  v.  People  (1901)  193  111.  334;  City  of 
Chicago  v.   Netcher    (1899)    183  111.   103. 

"Crowley  v.  Chnstensen  (1890)  137  U.  S.  86;  Deems  v.  M.  &  C.  C.  of 
Bait.    (1894)    80  Md.    164. 

"Butchers  Union  Co.  v.  Crescent  City  Co.  (1883)  in  U.  S.  746;  People 
ex  rel.  v.  Warden  of  Prison  (1898)  157  N.  Y.  116;  Gundling  z:  Chicago 
(1900)    177  U.  S.   183. 

"Freund,  Police  Power  §§  400,  401;  Baker  v.  State  (1882)  54  Wis.  368; 
People  v.   Barton   (N.  Y.   1826)    6  Cow    290. 
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prises  upon  banks  under  present  conditions,  the  vital  place  which 
they  hold  in  the  economic  system  and  the  inability  of  the  great  mass 
of  depositors  to  adequately  safeguard  themselves,  the  courts  have  been 
unanimous  in  admitting  the  necessity  for  a  large  measure  of  bank 
regulation,14  and  in  several  instances  have  held  banks  quasi-public  in- 
stitutions.15 The  present  statute  attempts  to  regulate  the  business 
by  the  comprehensive  scheme  of  restricting  the  right  to  engage  in 
banking  to  corporations,  and  of  imposing  on  them  the  assessment  for 
the  guaranty  fund.  Since  the  end  to  be  attained  by  this  statute,  the 
protection  of  banking  in  the  interests  of  the  state,  is  undoubtedly 
comprised  within  the  police  power,  it  would  appear  that  the  consti- 
tutionality of  the  statute  could  be  attacked  only  because  the  means  em- 
ployed were  arbitrary,  unreasonable  or  actually  unadapted  to  accomplish 
theendsought.16  Although  one  jurisdiction  has  condemned  the  statute  re- 
stricting banking  to  corporations,17  the  weight  of  authority  favors  the 
view  that  such  a  provision  is  constitutional.18  While  it  is  true  that  such  a 
statute  absolutely  prohibits  the  individual  from  engaging  in  banking, 
as  an  individual,  it  does  not  absolutely  prohibit  the  business,  so  that 
the  provision  is  in  fact  a  discrimination  of  classes  by  way  of  regula- 
tion.19 Since  this  discrimination  is  not  arbitrary,  but  is  based  on  a 
real  distinction  as  to  the  facility  of  state  supervision  over  individuals 
and  corporations,  it  would  appear  that  the  reasoning  of  these  authori- 
ties is  preferable.  The  remaining  provision  of  the  statute — the  assess- 
ment for  the  Guaranty  Fund — was  the  chief  reliance  of  the  court  in 
the  principal  case,  on  the  ground  that  the  state  cannot  assess  one  to 
pay  the  debts  of  another.20  The  court  refused  to  recognize  any  distinc- 
tion as  to  this  clause  between  banks  and  other  commercial  institu- 
tions, although  such  a  distinction  is  generally  recognized,  and  has 
led  to  many  unusual  restrictions  to  safeguard  the  public.21  Be- 
cause of  the  disastrous  loss  of  confidence  by  the  public  in  solvent 
institutions  through  the  failure  of  one  bank,  it  should  be  recog- 
nized that  the  maintenance  of  public  confidence  in  banks  is  of  great 
importance;  and  it  may  well  be  said  that  the  guaranty  fund  is  not, 
from  the  legal  point  of  view,  an  unreasonable  method  for  attaining 

"State  v.  Richcreek  (1906)  167  Ind.  217;  Ex  parte  Pittman  (Nev. 
1909)   99  Pac.  700. 

1  Meadowcraft  v.  People  (1896)  163  111.  56;  Blaker  v.  Hood  (1894)  53 
Kan.  499. 

10Gundling  v.  Chicago  supra. 

17State  v.   Scougal    (1892)    3   S.  D.  55. 

"N.  D.  ex  rel.  v.  Woodmansee  (1890)  1  N.  D.  246;  Nance  v.  Hemphill 
(1840)  1  Ala.  551;  Brady  v.  Mattern  (1904)  125  la.  158.  See  also  Comw.  v. 
Vrooman    (1894)    164   Pa.    St.   306. 

"Brady  v.    Mattern   supra. 

!0That  this  objection  is  not  conclusive  against  the  statute  is  apparent 
from  the  dog  license  cases  in  which  a  fund  raised  by  licenses  was  used  to 
reimburse  others  for  damages  caused  by  any  dog.  Van  Horn  v.  People 
(1881)  46  Mich.  183;  Cole  v.  Hall  supra. 

"Atty.  Gen.  v.  Utica  Ins.  Co.  (N.  Y.  1817)  2  Johns.  Ch.  371 ;  State  v. 
Williams  (1852)  8  Tex.  255;  Cummings  v.  Spaunhorst  (1877)  5  Mo.  App. 
21. 
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that  end.22  The  natural  caution  of  the  courts,  however,  in  approving 
any  step  which  appropriates  the  property  of  one  for  the  use  of  another, 
reinforced  by  doubts  as  to  the  practical  utility  of  the  plan,  leaves  the 
matter  unsettled  as  to  its  ultimate  adjudication. 


The  "Risk"  in  Fire  Insurance. — What  constitutes  damage  by  fire 
within  the  terms  of  a  policy  of  fire  insurance  has  been  variously  de- 
fined. All  investigations  of  the  matter  invariably  lead  to  the  early  case 
of  Austin  v.  Drew.1  This,  according  to  some  of  its  reporters,  estab- 
lishes the  view  that  a  thing  is  not  damaged  by  fire  unless  actually  ig- 
nited,2 but  this  view,  however,  has  long  since  lost  favor.  Damage  done 
to  goods  in  saving  them  from  ignition,3  injuries  from  walls  falling  be- 
cause of  fire,4  and  loss  by  explosion  incidental  to  a  fire5  are  all  well 
recognized  as  being  losses  within  the  policy.  In  such  cases,  however, 
actual  visible  firelight  outside  of  the  fire's  proper  place  has  been  the 
proximate  cause  of  the  loss,6  and  this  condition  is  generally  an  abso- 
lute prerequisite  to  recovery.7  A  second  version  of  Austin  v.  Drew1 
limits  the  term  "fire"  to  a  definite  sort  of  ignition.  No  recovery,  it  is 
said,  is  given  for  damage  by  fire  where  the  fire  itself  is  not  where  it 
was  not  intended  to  be.8  Thus,  damage  by  a  match,9  a  lamp10  or  fire 
confined  in  a  stove,8  provided  there  be  no  other  ignition  is  not  within 
the  policy,  while  fire  in  a  chimney  is.11  It  has  been  said  "were  the  fire 
a  moral  agent,  it  would  be  merely  doing  its  duty  and  no  more."12  Such 
fires  are  termed  innocent13  or  friendly,8  the  others  hostile8  or  destruc- 
tive.14 Some  courts  view  Austin  v.  Drew1  in  a  different  aspect  and  add 
an  additional  element,  declaring,  that  if  fire  is  employed  for  a  useful 
purpose  and  the  thing  intentionally  subjected  to  it  is  damaged,  there  is 
no  recovery.15   Emphasis  is  laid  on  the  intent  to  apply  fire  to  the  thing 

~A  similar  statute  was  recently  upheld  in  Oklahoma ;  Noble  State  Bank 
v.  Haskell  (1908)  97  Pac.  590;  and  earlier  statutes  embodying  the  safety 
fund  idea  were  enforced,  though  the  question  of  their  constitutionality  does 
not  appear  to  have  been  raised.  Ehvood  v.  Treas.  of  Vermont  (1851)  23 
Vt.  701;  People  v.  Walker   (1858)    17  N.  Y.  502. 

^iSis)   Holt  126;  4  Camp.  360;  68  Taunt.  436;  2  Marsh   130. 

"Holt  126;  2  Marsh  130. 

3Singleton  v.  Insurance  Co.  (1892)  132  N.  Y.  298;  Case  v.  Ins.  Co. 
(1852)   13  111.  676. 

4Russell  v.  Ins.  Co.  (1907)  100  Minn.  528;  Ermentout  v.  Ins.  Co. 
(1895)  63  Minn.  305. 

"Waters  v.  Ins.  Co.  (1837)  11  Pet.  219;  Cf.  Ins.  Co.  v.  Hyman  (1907) 
42  Colo.  156. 

"Lynn  etc.  Co.  v.  Meriden  etc.   Co.    (1893)    158  Mass.  570. 

'Western  etc.  Co.  v.  Assurance  Co.  (1905)  139  Fed.  637;  Babcock  v. 
Ins.  Co.    (N.  Y.   1849)   6  Barb.  637. 

"Cannon  v.  Ins.  Co.  (1900)    no  Ga.  563. 

"Mitchell  v.  Ins.  Co.  (1901)  183  U.  S.  42;  but  see  Scripture  v.  Ins.  Co. 
(Mass.   1852)    10  Cush.  356. 

10Ins.  Co.  v.  Hyman  supra. 

"Way  v.  Ins.  Co.   (1896)   166  Mass.  77. 

"Gibbons  v.  Ins.  Co.    (1899)   30  111.  App.  263. 

"Ins.  Co.  v.  Hyman  supra. 

"Ins.  Co.  v.  Foote  (1872)   22  Oh.  St.  340. 

"American  etc.  Co.  v.  Ins.  Co.  (1891)  74  Md.  25;  Scripture  v.  Ins.  Co. 
supra;  Cf.  Brown  v.  Ins.  Co.   (N.  Y.   1865)   31  How.  508. 


NOTES  59 

injured  as  a  criterion,  and  an  accidental  fire  of  unusual  and  destruc- 
tive intensity  which  causes  damage  by  radiation  of  excessive  heat, 
should,  it  is  submitted,  fall  within  the  terms  of  the  policy  even 
though  confined  to  its  proper  place.  This  test  would  seem  to  be  the 
most  satisfactory  for  the  reason  that  it  appears  most  fully  to  express 
what  the  parties  have  in  mind  when  these  contracts  are  made.  The 
terms  of  a  policy  must  be  read  in  the  ordinary  sense  and  understand- 
ing of  men,16  technical17  and  scientific  distinctions18  are  not  favored, 
and  the  objects  reasonably  within  the  contemplation  of  the  parties 
at  the  time  of  the  making  of  the  agreement  are  the  deciding  factors.19 
That  the  fire  was  to  be  a  hostile  or  destructive  agent  in  fact  would 
seem  to  be  a  proper  understanding  to  attribute  to  the  parties.  When 
materials  not  purposely  subjected  to  it  are  injured  by  its  unusual 
intensity  the  contingency  provided  for  would  apparently  seem  to  have 
occurred,  even  though  the  fire  had  not  escaped  the  bounds  intended. 
It  is  noteworthy  in  this  connection  that  in  Austin  v.  Drew1  the  fire 
was  no  greater  than  customary.  This  construction  also  avoids  the 
somewhat  unjust  result  possible  under  the  second  interpretation,  of 
permitting  recovery  for  property  injured  but  not  ignited  if  the  flame 
happens  to  be  outside  of  its  usual  limits,  and  yet  refusing  relief  for  a 
precisely  similar  injury  when  it  has  not  escaped.20 

The  principles  governing  the  construction  of  insurance  contracts 
also  favor  the  latter  and  more  liberal  view.  It  is  the  insured  in  every 
case  who  is  to  be  given  the  benefit  of  any  needed  interpretation.21 
The  predominant  object  of  the  agreement  is  indemnity  and  this  object 
must,  if  possible,  be  effectuated.22  As  the  insurer  has  prepared  in  ad- 
vance and  preferred  the  instrument  it  is  therefore  to  be  taken  most 
strongly  against  him.23  This  rule  is  also  strengthened  by  the  fact  that 
warranties24  and  words  of  exception25  or  forfeiture26  for  the  benefit  of 
a  promisor  are  not  favored  at  common  law.  Some  courts  also  declare 
it  to  be  for  the  benefit  of  trade  to  construe  the  policy  liberally,27  and 
there  is  the  additional  element  that  the  insured  has  received  the  con- 
sideration and  relief  should  be  given  him  whenever  possible.17 

In  a  recent  Wisconsin  case,  O'Connor  v.  Queens  Ins.  Co.  (1909) 
122    N.    W.    1038,    1122,    a   servant    built    a   fire    in    a    furnace,    with 

"Russell  v.  Ins.  Co.  supra;  Cf.  Lynn  Etc.  Co.  v.  Meriden  etc.  Co. 
supra. 

17Ins.   Co.  v.   Barnd    (1884)    16  Neb.  89. 

"Babcock  v.   Ins.   Co.   supra, 

19Lynn  etc.  Co.  v.  Merriden  etc.  Co.  supra. 

^Case  v.  Ins.  Co.  supra. 

"Hoffmann  v.  Ins.  Co.  (1865)  32  N.  Y.  405;  Ins.  Co.  v.  Dorsey  (1880) 
56  Md.  70;  Northrup  v.  Ins.  Co.   (1871)   43  N.  Y.  516. 

^Teutonia  Ins.  Co.  v.  Mund  (1883)  102  Pa.  St.  81;  Rickerson  v.  Ins. 
Co.    (1896)    149  N.  Y.  307. 

"Natl.  Bank  v.  Ins.  Co.  (1877)  95  U.  S.  673;  Brickard  v.  Ins.  Co. 
(1883)  102  Pa.  St.  263;  Fowkes  v.  Assur.  Assn.  (1863)  3  B.  &  S.  915; 
Brink  v.  Ins.  Co.    (1877)    49  Vt.  442. 

"Natl.  Bank  v.  Ins.  Co.  supra. 

*U.  S.  etc.  Co.  v.  Newman  (1887)  84  Va.  52;  Sohier  v.  Ins.  Co.   (Mass. 
1865)   11  Allen  336;  Palmer  v.  Warren  Ins.  Co.  (1840)   1  Story  C.  C.  364. 
"Bailey  v.  Ins.  Co.    (1880)   80  N.  Y.  21. 

"Pelley  v.  Assur.  Co.  (1757)  1  Burr.  341;  Miller  v.  Ins.  Co.  (1877)  12 
W.  Va.  116,   131;  Teutonia  Ins.   Co.  v.   Mund  supra. 
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highly  inflammable  material  not  intended  to  be  used  therein.  Intense 
heat  and  great  volumes  of  smoke  escaped  through  registers  into  the 
rooms  of  a  building.  The  furnishings  of  the  rooms  were  charred  and 
also  injured  by  smoke,  though  no  ignition  occurred.  Recovery  was 
allowed.  This  decision  seems  a  proper  application  of  the  more  liberal 
rule  above  advocated.  To  say  the  parties  intended  no  recovery  for 
such  a  loss  because  the  fire  was  never  where  not  intended  to  be,  would 
seem  to  give  undue  force  to  a  mere  technicality,  and  any  remaining 
doubt  as  to  the  propriety  of  the  result  ought  apparently  to  be  dis- 
solved by  the  rule  of  liberal  construction  in  favor  of  the  insured. 


Power  of  Railroad  Commissioners  to  Impose  Penalties. — Al- 
though it  is  a  fundamental  maxim  of  our  law,  based  on  our  theories 
of  government,  that  the  power  to  legislate  cannot  be  delegated,1  never- 
theless the  courts  experience  great  difficulty  in  determining  what  con- 
stitutes such  a  delegation.  Two  general  tests  have  been  involved. 
First,  there  is  no  delegation  of  legislative  power  where  the  legislature 
leaves  it  to  a  commission  to  determine  the  happening  of  a  stated 
contingency  upon  which  the  law  intends  to  make  its  operation  or 
suspension  depend.2  Secondly,  the  adjustment  of  details  in  execution 
of  a  law  already  in  existence  is  a  purely  administrative  function.3 
Both  tests  are  inadequate,  and  in  the  last  analysis  the  nature  of  the 
act  itself  is  the  true  criterion,4  so  that  if  it  involves  the  making  of  a 
rule  of  law  for  the  future  it  is  legislative.5  In  the  case  of  railroad 
commissions,  since  the  standard  of  reasonableness  is  constantly  shift- 
ing, the  legislature  can  only  lay  down  general  principles  leaving  the 
application  of  the  facts  to  the  commission.  That  the  commission  is 
thus  only  acting  in  execution  of  the  law  is  apparent  from  the  fact 
that  the  rates  so  fixed  are  subject  to  review  by  the  courts.  Conse- 
quently, a  legislative  declaration  that  the  rates  fixed  by  the  commis- 
sion shall  be  final  constitutes  a  delegation  of  legislative  power.6  Since 
the  construction  of  an  act  should  always  most  strongly  favor  its 
constitutionality,  acts  in  which  the  legislature  empowers  a  railroad 
commission  to  fix  reasonable  rates,  without  declaring  that  the  carrier 
shall  not  charge  more  than  reasonable  rates,7  can  be  supported  logically 
as  not  constituting  delegations  of  legislative  power,  only  on  the  theory 
that  the  legislature  need  not  reiterate  principles  of  the  common  law. 
Under  this  view  it  can  fairly  be  said  that  the  law  is  already  in  exist- 
ence, that  the  commission  therefore  effects  no  change,  but  only  sup- 


'Cooley,  Constitutional  Limitations   163. 

2C.  W.  &  Z.  R.  R.  Co.  v.  Commission  (1852)  1  Oh.  St.  77,  78;  Field 
v  Clark  (1891)  143  U.  S.  649,  680,  691;  Union  Bridge  Co.  v.  U.  S.  (1006) 
204  U.  S.  364;  So.  Pac.  Co.  v.  U.  S.  (C.  C.  A.,  gth  C.  1909)  42  Chi.  Leg. 
News  No.  14. 

3Locke's  Appeal  (1873)  72  Pa.  St.  491;  Ga.  R.  R.  v.  Commission  (1883) 
70  Ga.  694;  Chicago  &  N.  W.  Ry.  Co.  v.  Dey  (1888)  35  Fed.  866,  873; 
see  also  In  Re  Kollock  (1896)  165  U.  S.  526,  532;  State  v.  Briggs  (1904) 
45  Ore.  366. 

49  Columbia  Law  Review  341. 

*Ex  Parte  Cox  (1S83)  63  Cal.  21;  Harbor  Commissioners  v.  Redwood 
Co.  (1891)  88  Cal.  491;  U.  S.  v.  Blasingame  (1900)  116  Fed.  654;  Fite  v. 
State  (1905)  114  Tenn.  646,  658;  Shaezlein  v.  Cabanniss  (1902)  135  Cal.  466. 

eCf.  State  v.  G.  N.  Ry.  Co.    (1907)    100  Minn.  445. 

7R.  R.  Commission  v.  P.  &  A.  R.  R.  Co.  (1888)  24  Fla.  417. 
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plies  the  details  for  its  execution.8  A  delegation  of  legislative  power 
to  municipalities,  however,  is  supportable  on  the  theory  that  the  legis- 
lature may  grant  to  localities  some  self-government,  since  there  is  no 
ground  for  assuming  that  any  constitutions  have  intended  to  abolish 
a  right  immemorially  exercised,9  and  delegations  to  boards  and  com- 
missions10 are  sometimes  justifiable  on  grounds  of  convenience  and 
necessity,  because  the  management  of  certain  affairs  can  be  con- 
ducted conveniently  only  in  this  way.11  Economic  considerations 
also  doubtless  underlie  the  apparent  willingness  of  the  courts  to  hold 
constitutional  delegating  statutes  in  general. 

In  a  recent  case,  Southern  Ry.  Co.  v.  Melton  (Ga.  1909)  65  S.  E. 
665,  a  close  question  was  presented.  The  court  held  constitutional  the 
legislative  provision  that  the  railroad  commission  should  by  reason- 
able rules  and  regulations  provide  the  time  within  which  a  carrier, 
after  written  request  by  a  shipper,  should  furnish  cars,  and  should 
provide  a  penalty  per  car  per  day  for  failure  to  furnish  cars  within 
that  time.  Although  the  legislature  did  not  declare  that  the  carrier 
should  furnish  cars  within  a  reasonable  time,  nevertheless,  as  this  was 
a  common  law  duty,  it  may  be  said  that  no  change  in  the  law  was 
effected,  and  that  the  fixing  of  the  time  within  which  the  cars  should 
be  furnished  was  not  a  legislative  act.  On  the  same  principle  the 
legislature  could,  without  delegating  its  authority,  authorize  the  com- 
mission to  fix  demurrage  charges  since  the  right  to  make  such  charges 
existed  at  common  law.12  It  does  not  follow,  however,  that  a  com- 
mission can  be  authorized  to  fix  reciprocal  demurrage  charges.  For 
a  failure  on  the  part  of  the  carrier  to  furnish  cars  the  shipper's  remedy 
is  an  action  for  damages,13  and,  therefore,  the  imposition  on  the  car- 
rier of  a  penal  charge  for  such  detention,  or  a  charge  per  car  per  day 
is  clearly  legislative,  since  reciprocal  demurrage  is  a  right  purely  statu- 
tory and  unknown  to  the  common  law.  The  legislative  character  of  such 
an  act  is  still  more  apparent  if  its  effect  be  considered.  It  must  be  re- 
garded either  as  a  substitute  for  the  shipper's  common  law  remedy,  in 
which  case  it  takes  away  a  right,  or  as  an  additional  remedy  pre- 
viously nonexistent.  Viewed  in  either  aspect,  the  act  is  clearly  legisla- 
tive in  character,  and  must  therefore  be  performed  by  the  legislature 
itself.  Nor  can  this  delegation  be  supported  by  the  arguments  from 
convenience  and  necessity  invoked  in  exceptional  cases,  for  the  eco- 
nomic considerations  which  justify  those  cases  have  little  weight, 
where,  as  in  this  case,  the  desired  results  can  readily  be  attained  with- 
out a  delegation  of  authority.14 

*Cf.  C.  B.  &  Q.  Ry.  Co.  v.  Jones  (1894)  149  111.  361;  Cent,  of  Ga.  Ry. 
Co.  v.  R.  R.  Commission  of  Ala.   (1908)    161  Fed.  925,  985. 

"Rate  Regulation,  R.   P.  Reeder,  57  Penn.  L.  Rev. 

10Blue  v.  Beach  (1900)  155  Ind.  121;  Pierce  v.  Doolittle  (1906)  130 
la.   333;   Merchants   Exchange  v.   Knott    (1908)    212   Mo.   632-636. 

"Brodbine  v.   Revere    (1903)    182   Mass.   598,   600. 

"Elliott,  Railroads  §  200. 

"Elliott,  Railroads  §   1470. 

"So.  Ry.  Co.  v.  Melton  (Ga.  1909)  65  S.  E.  665,  681  (dissenting 
opinion). 
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Devises  and  the  Kule  en  Shelley's  Case. — In  the  case  from  which 
it  takes  its  name,1  the  rule  in  Shelley's  case  appears  in  the  broadest 
terms,  as  a  rule  of  law;  that  where  a  person  by  any  gift  or  conveyance 
takes  an  estate  for  life  and  an  estate  is  limited  to  his  "heirs,"  "heirs" 
or  "heirs  of  the  body"  are  words  of  limitation  and  not  of  purchase.2 
The  statement  of  a  rule  of  law  in  such  broad  terms  would  seem  to 
preclude  the  possibility  of  defeating  its  application  under  the  given 
conditions.  When,  however,  it  was  found  that  its  operation  more  often 
defeated  than  effected  the  donor's  intention,  it  became  necessary  to 
determine  whether  its  original  purpose  was  to  aid  the  intention  or  to 
operate  independently  of  it. 

On  this  question  the  courts  have  not  been  agreed.  One  line  of 
cases  represented  by  Doe  v.  Goff3  seems  to  consider  the  rule  as  an 
instrument  of,  and  subservient  to,  the  intention.  That  such  was  the 
original  purpose  of  the  rule  is  not  improbable  since  because  of  the 
common  law's  repugnance  to  putting  the  seisin  in  abeyance,  a  re- 
mainder to  the  heirs  was  held  void.  Consequently  the  only  way  to 
effectuate  the  gift  intended  for  the  heirs  was  to  give  the  ancestor  an 
inheritance  in  which  case  the  heirs  could  take  by  descent.  The  pre- 
vailing authority  in  England,  however,  considers  the  rule  an  abso- 
lute rule  of  law  which  operates  independently  of  any  intention  of 
the  donor  to  evade  it.4  The  result  of  the  theories  advanced  by  Black- 
stone  J.  in  Perrin  v.  Blake5  is  that  the  rule  should  be  considered 
as  a  necessary  feature  of  the  general  policy  of  the  law  of  property, 
and  Hargrave6  argues  that  the  rule  was  instituted  to  prevent  the 
creation  of  "an  amphibious  species  of  inheritance"  by  annexing 
to  a  real  descent  the  qualities  of  purchase.7  Whatever  theory  may 
account  for  its  appearance  in  the  law,  its  present  status  is  that  of  a 
rule  of  property  inseparably  connected  with  the  policy  of  the  common 
law. 

It  follows  then,  that  the  operation  of  the  rule  predicates  itself  on 
two  pre-existing  circumstances,  first,  a  freehold  in  the  ancestor  and, 
second,  a  remainder  to  the  heirs.8  Descent  and  purchase  are,  there- 
fore, simply  conclusions  of  law  following  from  these  premises,  and  to 
preclude  the  operation  of  the  rule  the  absence  of  one  of  these  cir- 
cumstances must  be  established.  When  the  ancestor  has  taken  a  free- 
hold, it  follows  that  in  order  to  avoid  the  rule  it  must  be  shown  that 
such  a  remainder  has  not  been  created:  "heirs"  has  been  used  other- 
wise than  in  its  generally  accepted  legal  sense;9  that  the  donor  has  so 
used  it  as  to  designate  particular  heirs  or  persons.10  Moreover,  when 
once  used  in  its  legal  sense  no  modification  however  plainly  incon- 
sistent with  an  inheritance  as  that  the  heirs  shall  take  by  appoint- 

'Shelley's  Case    (1581)    1   Co.  93  b. 

2Shelley's  Case   1  Co.    104. 

3  (1809)    11   East  668. 

4Van  Grutten  v.  Foxwell   [1897]   A.  C.  658. 

=  (1770)   4  Burr.  2579. 

6i  Har.  Law  Tracts  564  et  seq. 

7i   Har.   Law  Tracts  567. 

8i  Hayes,  Conveyances   (5th  ed.)   542,  543;   1  Har.  Law  Tracts  570. 

92  Jarman,  Wills  (5th  ed.)  332;  Jones  v.  Morgan  (1783)  1  Bro.  C.  C. 
205;  Poole  v.  Poole  (1804)  3  B.  &  P.  620;  Jesson  v.  Wright  (1820)  2 
Bligh   1. 

10Jordan  v.  Adams   (1861)   9  C.  B.   [n.  s.]   483- 
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ment  of  the  ancestor,11  or  that  they  shall  take  as  tenants  in  com- 
mon12 or  shall  share  and  share  alike,13  can  be  allowed  to  overcome 
the  legal  effect  of  the  words  used.  Nor  will  a  direct  declaration 
to  the  effect  that  the  estate  shall  not  be  disposed  of  for  longer  than 
life,14  or  that  the  donee  shall  have  no  power  to  defeat  the  donor's 
intent,15  or  that  the  estate  shall  vest  for  life  and  no  longer,16  avail 
to  change  the  quality  of  the  estate.  The  determination  of  the  mean- 
ing of  ,"heirs"  is,  therefore,  entirely  independent  of  the  rule  and 
this  determination  alone  directs  its  operation.17 

In  this  sense  and  this  sense  only  is  the  grantor's  intent  effective 
in  conveyances  inter  vivos,  and  if  the  rule  is  a  feature  of  the  general 
policy  of  the  common  law  of  property,  the  conclusion  is  irresistible 
that  in  the  case  of  wills  the  role  of  the  testator's  intention  should  be 
equally  limited;  but  such  has  not  always  been  the  attitude  of  the 
courts.18  In  a  recent  Iowa  case,  ~\Yestcott  v.  Meeker  (1909)  122 
X.  W.  964,  the  court  forced  the  distinction  and  refused  to 
apply  the  rule  though  "heirs"  was  used  in  its  technical  sense, 
mi  the  ground  that  the  whole  will  showed  the  testator's  intent  not 
to  have  the  rule  operate.  Perrin  v.  Blalce,  the  court's  principal 
authority,  scarcely  supports  the  contention.  For  while  Blackstone  J. 
admits  that  in  wills  the  intent  may  be  important,  yet  he  observes  that 
this  intent  must  not  be  inconsistent  with  principles  of  legal  policy  and 
that  the  real  question  is  not  whether  the  testator  intended  that  his  son 
should  have  the  power  of  alienation  but  whether  he  intended  that  his 
heirs  should  take  by  descent  or  by  purchase.  In  seeking  for  such  an 
intent  the  courts  sought  only  to  determine  whether  the  words  "heirs 
of  the  body"  had  been  used  in  their  generally  accepted  legal  sense,  for 
from  the  plain  language  of  the  will  it  was  evident  that  the  testator 
intended  to  annex  to  the  life  estate  the  quality  of  inalienability. 
They  were  seeking,  therefore,  not  to  create  an  exception  to  the  rule 
but  to  exclude  its  operation.  In  the  case  of  Van  Grutten  v.  Foxwell,4 
Lord  Macnaghten  so  interpreting  the  opinion,  observes  that  the  ques- 
tion was  whether  there  was  any  expression  or  declaration  to  control 
the  sense  in  legal  idiom  of  the  words  used.  When  once  it  is  found 
that  the  word  "heirs"  has  not  been  so  used  as  to  create  an  estate  of 
inheritance  no  violence  is  done  either  the  rule  or  the  legal  policy 
wbich  it  preserves  by  denying  its  application,  but  if  so  used  the  rule 
must  from  its  very  nature  apply  alike  to  deeds  and  wills.  This  was 
also  the  view  of  the  early  American  decisions.19  It  is  submitted,  there- 
fore, that  in  observing  a  distinction  in  its  application  to  deeds  and 
wills  the  principal  case  is  supported  neither  by  reason  nor  authority. 

"Doe  de  Cole  v.  Goldsmith    (1816)   7  Taunt.  209. 
12Bennett  v.  Earl  of  Tankerville  (1812)   19  Yes.  170. 
"Jesson  v.   Wright  supra. 
"Perrin  v.    Blake   supra. 
"Roe  v.  Bedford   (1815)  4  M.  &  S.  362. 
"Robinson  v.   Robinson    (1756)    1    Burr.   38. 
172  Jarman,  Wills   (5th  ed.)   334. 

"4  Kent  Comm.  (12th  ed.)  21;  Westcott  v.  Binford  (1898)  104  la.  645; 
Doe  v.  Goff  supra. 

"James'  Claim  (Pa.  1780)  1  Dallas  47;  Bishop  v.  Selleck  (Conn.  1804) 
1  Day  299. 
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The  Criminal  Liability  of  Directors  and  Officers  of  a  Corpora- 
tion.— The  cases  which  deal  with  the  criminal  liability  of  directors  and 
officers  of  a  corporation  strongly  establish  the  view  that  they  are 
liable  criminally  for  their  wrongful  acts  or  for  the  wrongful  acts  of 
the  corporation  which  they  have  authorized  or  participated  in,  but  are 
not  liable  for  the  wrongful  acts  or  omissions  of  the  corporation  merely 
from  the  fact  that  they  are  in  official  control  of  its  affairs.  So  the 
clearest  case  of  the  director's  or  officer's  liability  is  where  he  does  a 
criminally  wrongful  act  against  the  corporation.  The  obvious  com- 
mon law  responsibility  for  such  acts  has  been  occasionally  extended 
by  the  creation  of  statutory  offenses.1 

When  the  directors  or  officers  authorize  or  take  part  in  a  criminal 
corporate  act  against  a  third  person,  they  cannot  escape  responsi- 
bility by  pleading  that  the  act  was  that  of  the  corporation.2  The 
participants  may  be  indicted  severally  as  a  cumulative  remedy,3  or 
they  may  be  indicted  jointly  with  the  corporation.4  The  official's 
criminal  liability  for  his  wrongful  conduct  toward  the  public  also 
has  been  extended  by  statute  to  a  greater  degree  than  in  the  case  of 
his  conduct  toward  the  corporation  referred  to  above.5  It  must  be 
emphasized,  however,  that  with  some  possible  exceptions,  whenever 
it  is  sought  to  hold  the  official  for  a  criminal  corporate  act  it  must  be 
shown,  as  was  held  in  a  recent  Oregon  case.  State  v.  Ross  (,1909) 
104  Pac.  596,  that  he  participated  in,  authorized,  or  assented  to  it.6 
Obviously,  this  is  very  true  in  the  case  of  crimes  which  require 
proof  of  guilty  knowledge  or  criminal  intent.7  So,  when  a  crime  is 
committed  by  an  employee  of  a  corporation,  between  whom  and  an 
officer  of  the  corporation  the  relation  of  principal  and  agent  is  said  to 
exist,  in  the  absence  of  proved  authorization,  the  officer  is  held  inno- 
cent on  the  familiar  principle  of  agency  that  an  authority  from  a 
principal  to  do  a  criminal  act,  as  distinguished  from  one  merely  tor- 
tious, will  never  be  implied.8  An  exception  to  the  requirements  of 
participation  has  been  made  by  one  case  in  which  the  directors  and 
officers  were  held  liable  for  a  nuisance  maintained  by  the  corporation 
though  they  were  ignorant  of  the  illegal  manner  in  which  the  business 
was   carried   on.9     It    has   also   been    intimated8    that   where   the   law 


Tlickinger  v.  U.  S.  (1906)  150  Fed.  1;  Crook  v.  Jewett  (N.  Y.  1854) 
12  How.  Prac.  19.  See  the  special  statute  in  England  under  which  the 
court  may  direct  the  official  receiver  of  a  corporation  to  prosecute  directors 
for  misconduct.     In  re  London  etc.  Corporation  [1903]    1  Ch.  728. 

2People  v.  Duke  (N.  Y.  1897)  19  Misc.  292;  Crall  v.  Comw.  (1905) 
103  Va.  855. 

ni  Wharton,  Criminal  Law  §  92.  Cf.  State  v.  Conlee  (1868)  25  la. 
237- 

4U.  S.  v.  MacAndrews  &  Forbes  Co.   (1906)    149  Fed.  823. 

=State  v.  Ware  (1904)  71  N.  J.  L.  53  (issuing  false  statements)  ;  State  v. 
Moore  (1896)  69  N.  H.  99  (issuing  fraudulent  certificates)  ;  State  v. 
Wells  (1896)  134  Mo.  238  (bank  officer  receiving  deposits  when  he  knows 
the  bank  insolvent). 

6People  v.  England  (N.  Y.  1882)  2-7  Hun  139. 

7State  v.  Carmean  (1905)  126  la.  291;  State  v.  Parsons  (1882)  12  Mo. 
App.   205,   209. 

"State  v.  Carmean  supra. 

"Rex  v.  Medley  (1834)  6  C.  &  P.  292,  299;  People  v.  White  Lead  Works 
(1890)  82  Mich.  471,  479.  The  case  does  not  state  whether  or  not  the 
officers  authorized  the  acts  complained   of. 
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makes  it  illegal  to  conduct  the  business  in  a  certain  manner,  the 
officials  of  a  corporation  may  be  held  without  proof  of  knowledge,  on 
the  analogy  of  a  similar  principle  in  the  law  of  agency,  but  no  cases 
have  been  found  which  decree  the  punishment  of  corporation  officials 
under  such  circumstances.10 

On  the  question  of  the  director's  or  officer's  liability  for  nonfeas- 
ance, all  of  the  very  small  number  of  cases  on  the  subject  save  one 
stand  for  their  exemption.11  The  one  case12  which  considers  the 
question  at  length  declares  flatly  that  a  director  cannot  be  crim- 
inally liable  for  mere  neglect  to  act.  This  has  been  maintained 
whether  the  duty  was  apparently  imposed  directly  on  the  officers 
or  directors  of  the  corporation,13  as  well  as  where  it  lay  simply  on 
the  corporation.14  A  single  New  Jersey  case,15  however,  in  which  the 
directors  of  a  corporation  were  indicted  for  the  death  of  a  person  alleged 
to  have  been  caused  by  insufficient  precaution  at  the  crossing  of  a 
trolley  line  and  a  railroad,  asserts  that  the  directors  may  be  liable 
for  their  negligent  failure  to  perform  a  duty  resting  upon  them. 
This  is  in  accord  with  the  simple  principle  of  law  which  governs  the 
situation.  To  hold  a  director  or  officer  criminally  liable  for  an 
omission,  it  is  necessary  only,  as  in  the  case  of  an  ordinary  individual, 
to  show  that  there  was  a  duty  resting  upon  him  and  that  he  so  negli- 
gently failed  to  perform  it  as  to  do  a  wrong  to  the  public.  In 
the  majority  of  cases,  assuming,  of  course,  that  the  director  is 
really  in  a  position  to  direct  the  affairs  of  the  corporation,  it  is 
no  answer  for  him  to  say  that  the  omission  is  only  that  of  the  corpora- 
tion, since  the  duty  rested  on  it  alone.  Just  as  the  corporation  is  no 
shield  in  the  case  of  his  misfeasance,  neither  should  it  be  in  the  case 
of  his  nonfeasance,  because,  as  a  corporation  can  act  only  through 
its  agents,  the  directors  and  officers,  its  duties  naturally  become  theirs. 
The  mere  fact  that  they  are  agents  and  that  their  principal  also  owes 
the  duty,  for  the  failure  to  perform  which  they  have  been  indicted,  is 
no  defense.16  By  statute  in  a  few  instances  they  have  expressly  been 
made  punishable  for  neglect.17 


"Natural  Wants"  and  Injunctive  Relief  in  the  Law  of  Riparian 
Rights. — The  common  law  rights  of  riparian  owners  are  undoubtedly 
usufructuary  in  their  nature  and  not  absolute,  and  are  accordingly 
limited  by  the  correllative  rights  of  other  riparian  proprietors.1  So 
that  any  use  of  a  stream  by  a  riparian  owner  inflicting  sensible  dam- 

wCf.  Crall  v.  Comw.  supra,  where  participation  by  the  officers  in  the 
statutory   offense   of   the   corporation   was   held   necessary. 

"Comw.  v.  Demuth  (Pa.  1825)  12  Serg.  &  Rawle  389;  State  v.  Barks- 
dale  (Tenn.  1844)   5  Humph.  154. 

"People  v.   Clark   (1891)   8  N.  Y.  Crim.   Rep.   179. 

13Queen  v.  Pocock  (1851)    17  Q.  B.  34. 

"Rex  v.  Hays  (1907)    14  Ont.  L.  R.  201,  207. 

"State  v.  Young  (N.  J.  1903)    56  Atl.  471. 

"Regina  v.  Haines  (1847)  2  C.  &  K.  367;  State  v.  O'Brien  (1867)  3 
N.  J.  L.  169.  Cf.  Regina  v.  Smith  (1869)  11  Cox  C.  C.  210  where  the 
servant  was  not  held  for  neglect  because  no  duty  rested  on  his  master. 

"Kane  v.  People  (N.  Y.  1829)  3  Wend.  363;  Cowley  v.  People  (1881) 
89  N.  Y.  464,  469. 

'Hough  v.  Doylestown  (Pa.  1870)  4  Brewst.  333. 
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age  upon  another  such  owner  is  actionable.2  Obviously,  this  rule  is 
based  upon  the  fundamental  principle  underlying  all  natural  rights, 
sic  utere  tuo  ut  alienum  non  laedas.  As  an  exception  to  this  rule,  it 
was  early  declared  obiter  that  an  absolute  right  existed  in  the  reason- 
able use  of  the  water  itself  for  natural  wants  and  for  cattle,  without 
regard  to  the  effect  which  such  use  might  have,  in  case  of  a  deficiency, 
upon  lower  riparian  proprietors.3  This  exception,  though  approved  by 
text  writers,4  and  in  numerous  judicial  dicta,5  is  supported  by  few 
decisions.6  On  the  other  hand,  its  validity  has  been  questioned  in 
England,7  and  has  several  times  been  directly  denied  in  the  United 
States,8  on  the  ground  that  it  directly  contradicts  the  usufructuary 
nature  of  riparian  rights  in  the  water  of  a  stream.  From  this  ex- 
ception it  follows  that  domestic  uses  take  precedence  over  all  other 
uses.9  The  only  apparent  reason  for  the  exception  is  policy:  that  it  is 
better  to  save  the  life  and  strength  of  one  than  to  leave  all  alike  to 
perish  by  dividing  the  supply.10  It  seems,  therefore,  rather  a  rule  of 
expediency  than  of  justice  since  it  gives  an  upper  riparian  owner  an 
additional  right  because  of  his  superior  location,  and  is,  at  best, 
adapted  only  to  primitive  communities.  Moreover,  the  vice  of  the 
exception  lies  in  the  extent  to  which  the  courts  may  apply  it,  for  re- 
sults may  logically  be  attained  disproportionate  and  foreign  to  the 
reasons  in  which  the  rule  originated.  Thus,  under  certain  circum- 
stances, irrigation  is  deemed  a  natural  want.11  Further,  a  lunatic 
asylum  situated  on  a  stream  may  take  sufficient  water  for  the  domestic 
wants  of  its  nine  hundred  inmates  although  material  damage  to  an- 
other riparian  owner  is  thereby  caused,12  and  it  has  even  been  inti- 
mated that  a  city  may  take  as  much  water  as  is  necessary  for  the 
domestic  wants  of  its  inhabitants,  without  being  liable  for  the  result- 
ing insufficiency  of  water  for  navigation.13  Such  results  would  seem 
to  constitute  a  taking  of  property  from  lower  riparian  proprietors 
without  compensation  and  to  attain  a  result  directly  contrary  to  all 
the  principles  of  riparian  rights.    In  view  of  the  scant  authority  in  its 

2Embrey  v.   Owen    (1851)    6   Ex.   353. 

3Miner  v.  Gilmour   (1858)    12  Moore  P.  C.   131,  156. 

4Gould,  Waters  §  205;  Farnham,  Waters  1580;  Yool,  Waste,  Nuisance 
and   Trespass    125 ;    Gale,   Easments  219-20. 

BNuttall  v.  Bracewell  (1866)  L.  R.  2  Ex.  1;  Lord  Norbury  v.  Kitchin 
(1862)  3  F.  &  F.  292;  Evans  v.  Merriweather  (1842)  4  111.  492;  Stein  v. 
Burden  (1856)  29  Ala.  127;  Anderson  v.  Cincinnati  So.  Ry.  Co.  (1887) 
86  Ky.  45;  Arnold  v.  Foote  (N.  Y.  1834)  12  Wend.  330;  Rhodes  v.  White- 
head (1863)  27  Tex.  304;  Penn.  R.  R.  Co.  v.  Miller  (1886)  112  Pa.  St.  34; 
Barre  Water  Co.  v.  Carnes  (1893)  65  Vt.  626;  Smith  v.  Corbit  (1897)  116 
Cal.  587. 

"Filbert  v.  Dechert  (1903)  22  Pa.  Sup.  Ct.  362;  Slack  v.  Marsh  (Pa. 
1875)    11   Phila.  543;  Spence  v.   McDonough   (1889)    77  la.  460. 

'Lord  Norbury  v.  Kitchin  (1863)  9  Jur.  [n.  s.]  132;  Angell,  Waters 
§   129. 

8Hough  v.  Doylestown  supra;  Chatfield  v.  Wilson  (1858)  31  Vt.  358; 
Lawrie  v.  Silsby   (1903)   76  Vt.  240. 

"Evans  v.   Merriweather  supra. 

10Farnham,  Waters  1580.  It  is  notable  that  policy  has  led  to  a  contrary 
result  in  the  case  of  public  service  corporations,  although  the  analogy  is  not 
complete.    9  Columbia  Law  Review  619. 

"Rhodes  v.  Whitehead  supra. 

"Filbert  v.   Dechert  supra. 

"City  of  Phila.  v.  Collins    (1871)   68  Pa.  St.  123. 
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support  and  of  the  decisions  directly  overruling  it,  its  force  as  law  is 
doubtful  in  jurisdictions  adhering  to  the  common  law  rule.  Ob- 
viously, in  states  which  have  adopted  the  test  of  reasonable  user 
such  an  exception  finds  no  place,  since  reasonableness  is  not  deter- 
mined per  se,  but  in  the  light  of  surrounding  circumstances  and  the 
rights  of  other  proprietors.14  In  a  recent  Vermont  case,  Lawrie  v. 
Silsby  (1909)  74  Atl.  94,  the  court,  therefore,  in  denying  injunc- 
tive relief,  properly  refused  to  regard  interference  by  one  riparian 
proprietor  with  the  use  of  the  water  by  another  for  domestic  purposes 
unreasonable  per  se.  The  court  had  previously  repudiated  the  doctrine 
of  an  absolute  right  in  the  water  for  domestic  purposes.15 

Ordinarily,  for  the  infringement  of  riparian  rights  an  injunction 
will  issue  as  of  course,16  although  such  relief  will  be  denied  if  it  will 
not  in  fact  grant  substantial  relief.17  This  certainly  should  be  the 
result  where  there  is  damage  or  destruction  of  property,  and  balance 
of  convenience  would  prevent  injunctive  relief  only  if  the  interfer- 
ence has  been  merely  with  comfortable  enjoyment.  This  distinction 
is  sometimes  drawn  where  property  rights  are  infringed  by  a  nuis- 
ance.18 The  cases  in  which  an  injunction  is  denied  although  damage 
is  proved  are  possibly  reconcilable  on  this  ground.19  Apparently  to 
avoid  the  issuance  of  an  injunction  as  a  matter  of  right,  some  courts 
have,  in  the  public  interest,  conceded  to  a  city  the  right  to  pollute  a 
river  with  its  sewage,20  and  to  a  mine  owner  the  right  to  pollute  a 
stream  with  mine  water,  -1  without  liability,  in  law  or  equity,  for  the 
damage  resulting  to  lower  riparian  proprietors.  This,  however,  seems 
a  judicial  expropriation  of  property  and  is  not  looked  on  with  favor  by 
many  courts.22  In  jurisdictions  in  which  reasonable  user  is  the  test  the 
primary  question  is  the  infringement  of  the  plaintiff's  right,  for  which 
infringement  it  would  seem  the  plaintiff  may  secure  an  injunction. 
However,  under  this  test  the  denial  of  injunctive  relief  may  often  be 
justified,  since  the  balance  of  convenience,  in  a  given  case,  is  a  potent 
factor  in  the  determination  of  the  plaintiff's  right. 


Incompatible  and  Forbidden  Offices. — In  most  states  constitu- 
tional or  statutory  clauses  declare  that  certain  offices,  called  "for- 
bidden," shall  not  be  accepted  by  incumbents  of  other  offices.  Such 
provisions  arise  from  obvious  considerations  of  policy.  For  them  to 
operate,  the  title  to  the  office  already  held  must  be  de  jure  and  not 
simply  de  facto,1  and  the  fact  that  a  person  is  holding  over  and  per- 
forming the  duties  of  his  office  until  his  successor  has  qualified,  does 

"Pitts  v.  Lancaster  Mills   (Mass.  1847)    13  Mete.  156. 

^Lawrie  v.  Silsby  supra. 

wAtty.  Gen.  v.  Birmingham  (1858)  4  K.  &  J.  528:  Hennesy  v.  Carmony 
(1892)  50  N.  J.  Eq.  616;  Pennington  v.  Brinsop  Hall  Coal  Co.  (1877) 
L.  R.  5  Ch.  Div.  769. 

1T\Vood  v.   Sutcliffe    (1851)   2  Sim.   162. 

M6  Columbia  Law  Review  458. 

"Clifton  Iron  Co.  v.  Dye  (1888)  87  Ala.  468;  Straight  v.  Hover  (Oh. 
1909)   87  N.   E.    174. 

^City  of  Valparaiso  v.  Hagen   (1899)    153  Ind.  337. 

aPenn.  Coal  Co.  v.   Sanderson   (1886)    113  Pa.   St.   126. 

"Straight  v.  Hover  supra. 

'People  v.  Turner   (1862)   20  Cal.   143. 
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not  in  itself  disqualify  him.2  Offices  which  are  purely  local  in  their 
operation  are  not  affected  by  such  statutes,  and  accordingly  municipal 
offices  do  not  generally  fall  within  the  prohibition,3  though  county 
offices  do.4  Where,  however,  the  municipal  office  has  more  than  purely 
local  functions,  or  the  state  officer  could  control  or  influence  it,  the 
concurrent  holding  of  the  two  offices  is  forbidden.5  The  prohibition 
takes  effect  not  at  the  election  but  at  the  qualification  for  the  forbidden 
office,  and  it  would  appear  that  if  the  time  for  qualifying  for  the 
second  office  were  after  the  end  of  the  term  of  the  first,  its  incumbent 
could  hold  the  second,  even  though  the  election  took  place  previous 
to  the  termination  of  the  first.6  Where  it  is  declared  that  an  officer 
shall  not  be  eligible  to  a  certain  office,  an  attempted  acceptance  of  it, 
has  no  effect  and  the  first  office  is  retained;7  but  where  the  statute  reads 
that  the  two  offices  may  not  be  held,  the  acceptance  of  the  latter  acts 
ipso  facto  as  a  surrender  of  the  former.8  This  follows  the  rule  of  the 
common  law  that  the  acceptance  of  an  incompatible  office  acts  as 
instantaneous  surrender  of  the  first,9  and  that  no  proceedings  are 
necessary  to  vacate  it;10  although  the  officer  is  still  its  de  facto  in- 
cumbent, whose  acts  are  valid  as  regards  third  parties.11  This  rule 
is  applied  even  where  the  office  surrendered  is  superior  to  the  one 
accepted,12  and  even  though  the  second  office  is  held  under  a  void 
election  and  the  title  to  it  has  failed.13  An  appointment,  however,  to 
an  office  which  a  person  is  absolutely  ineligible  to  hold,  is  void 
and  does  not  work  a  forfeiture  of  the  first  office."  To  the  general 
ride  that  the  acceptance  of  an  incompatible  office  acts  as  a  surrender 
of  the  first,  there  is  an  exception,  that  when  the  first  office  is  one  from 
which  the  party  cannot  resign  by  his  own  independent  act,  he  must 
retain  the  old  office  and  cannot  accept  the  new.15  Where,  however,  the 
appointing  power  is  given  to  the  same  body  which  may  accept  the 
resignation,  the  general  rule  applies.16  The  reason  for  this  rule  seems 
to  be  that  by  accepting  the  second  office,  the  officer  has  impliedly  made 
an  election  to  give  up  the  first,  and  this  theory  is  apparently  sub- 
stantiated by  the  cases  which  hold  that  a  person  legally  in  possession 
of  two  offices  later  made  incompatible,  may  choose  which  he  will  hold;17 

:State  v.  Somers   (1887)   96  N.  C.  467. 

3Atty.  Gen.  v.  Connors  (1891)  27  Fla.  329;  Abry  v.  Gray  (1897)  58 
Kan.  148. 

4Shell  v.   Cousins   (1884)    77  Va.  328. 

5Atty.   Gen.   v.   Detroit    (1897)    112   Mich.    145. 

"See  Vogel  v.   State    (1886)    107  Ind.  374. 

7Cra\vford  v.   Dunbar   (1877)    52  Cal.  36. 

sMagie  v.  Stoddard   (1857)   25  Conn.  565. 

9Rex  v.  Tizzard  (1829)  9  B.  &  C.  418. 

"Shell  v.   Cousins  supra. 

nHoagland  v.  Carpenter  (Ky.  1868)  4  Bush  89:  Wilson  v.  King  (Ky. 
1823)  3  Littell  457- 

"Milward  v.  Thatcher   (1787)  2  D.  &  E.  81. 

13King  v.  Hughes   (1826)   5  B.  &  C.  886. 

"State  v.   Kerns    (1890)   47  Oh.   St.  566. 

"King  v.   Patteson    (1832)    4  B.  &  Ad.  9. 

"State  V.   Brinkerhoff    (1836)   66  Tex.  45. 

"United  States  v.  Harsha  (1898)    172  U.  S.  567- 
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and  that  a  person  elected,  at  the  same  meeting,  to  two  incompatible 
offices,  takes  the  one  for  which  he  first  qualifies.18 

Logically  it  would  seem,  that  where  a  state  prohibition  exists  against 
the  concurrent  holding  of  a  state  and  a  federal  office,  and  a  federal 
officer  accepts  a  state  office,  that  this  would  ipso  facto,  act  as  a  sur- 
render of  the  federal  office ;  it  being  assumed  that  it  is  one  from  which 
he  could  divest  himself  at  his  own  election.  As  a  matter  of  law  and 
policy,  however,  it  is  generally  held,  that  a  federal  officer  is  not  eligible 
to  accept  a  state  office,19  and  that  he  cannot  remove  this  disqualifica- 
tion by  resigning,  unless  such  resignation  precedes  his  appointment  to 
the  state  office.20  On  the  other  hand,  the  acceptance  by  a  state  officer 
of  a  federal  office,  acts  at  once  as  a  surrender  of  the  state  office.21  This 
result  is  probably  reached  on  principles  of  public  policy  and  because, 
the  state  having  no  jurisdiction  over  a  federal  officer,  could  not  remove 
him,  so  that  it  might  become  possible  for  a  person  to  hold  without 
molestation,  two  offices  absolutely  prohibited  by  the  state  constitution.22 
Where  no  statutes  forbid  it  offices  may  be  held,  both  under  the  federal 
and  state  governments,  if  not  incompatible  at  common  law.23 

Such  incompatibility,  it  has  been  well  settled,  does  not  consist  in 
mere  physical  impossibility  to  perform;24  there  must  be  an  incon- 
sistency in  functions  so  that  one  would  hinder  or  influence  the  opera- 
tions of  the  other.25  It  seems  a  fair  question,  however,  whether  when 
the  offices  are  such  that  they  cannot  be  executed  at  the  same  time,  and 
no  deputy  can  be  appointed,  they  are  not  so  opposed  to  each  other  as  to 
be  incompatible.  In  a  recent  case,  State  v.  Gehert  (Oh.  C.  C.  1909)  54 
Oh.  Law  Bull.  Xo.  48,  the  court,  unhampered  by  any  statutes  or  pro- 
visions of  the  state  constitution,  held  the  offices  of  mayor  and  federal 
congressman  compatible.  It  therefore  followed  logically  that  an  ac- 
ceptance of  the  position  of  congressman  did  not  deprive  the  defendant 
of  the  office  of  mayor. 

,sCotton  v.  Phillips    (1875)   56  N.  H.  220. 

"Rodman  v.  Harcourt   (Ky.  1843)   4  B.  Mon.  224. 

'"In  re  Corliss  (1876)  11  R.  I.  638;  decision  of  the  lower  court  in  De 
Turk  x\  Comw.  ("1889)  129  Pa.  St.  151,  which  is  submitted  as  the  better 
view  on  principle. 

"Davenport  v.  Mayor  (1871)  67  N.  Y.  456:  People  v.  Kelley  (1899)  77 
X.    Y.    503. 

"See  Rodman  v.  Harcourt  supra. 

"Bryan  v.   Cattell    (1864)    15   la.   538. 

"Bryan  v.   Cattell  supra. 

"Milward  v.  Thatcher  supra;  King  v.  Jones  (1831)  1  B.  &  Ad.  677; 
People  v.  Green  (1874)  58  N.  Y.  295.  See  also  opinion  of  the  lower  court. 
5  Daly  254.     Contra,  State  v.  Buttz  (1877)  9  S.  C.  165,  175. 
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Adverse  Possession — Occupation  of  Surface — Title  to  Minerals. — 
An  owner  conveyed  the  iron  ore  in  his  land  to  the  plaintiff.  The  de- 
fendant thereafter  acquired  title  to  the  surface,  and  when  sued  for 
invading  the  plaintiff's  mine,  set  up  possession  of  the  surface  for  the 
period  of  limitation.  Held,  the  defendant  had  acquired  no  title  to 
the  mine.    M orison  v.  American  Ass'n  (Va.  1909)  65  S.  E.  469. 

Since  seisin  of  the  surface  of  land  is  normally  seisin  of  all  be- 
neath, 2  Bl.  Com.  18,  a  title  acquired  by  adverse  possession  would 
normally  extend  to  everything  lying  under  the  surface.  Where,  how- 
ever, distinct  estates  in  the  surface  and  in  the  minerals  have  been 
created  before  disseisin,  the  usual  presumption  would  not  arise.  The 
statute  obviously  would  not  begin  to  run  in  the  possessor's  favor  until 
a  right  of  action  accrued  to  the  owner;  Lessee  of  Hall  v.  Vandergrift 
(Pa.  1811)  3  Binn.  374;  Buswell,  Limitations  §237;  and  it  is  hard 
to  see  how  an  owner  of  a  mine  could  have  a  right  of  action  against  an 
occupant  of  the  surface  unless  the  latter  invaded  his  mine  or  inter- 
fered with  his  access  thereto.  At  any  rate,  if  the  adverse  possessor  of 
the  surface  has  notice  of  the  previous  severance,  his  possession  gives 
him  no  title  to  the  mine  below.  D.  &  H.  Canal  Co.  v.  Hughes  (1897) 
183  Pa.  66.  In  the  principal  case,  therefore,  if  the  defendant's  title 
to  the  surface  arose  by  adverse  possession  commenced  after  the  sever- 
ance of  estates,  the  decision  seems  correct.  If,  on  the  other  hand,  the 
surface  estate  was  conveyed  to  the  defendant,  his  possession  under  the 
deed  was  clearly  not  adverse  to  the  owner  of  the  substrata,  Armstrong 
v.  Caldwell  (1866)  53  Pa.  284,  on  the  principle  that  a  deed  will  not  give 
color  of  title  beyond  the  estate  which  it  purports  to  pass.  Enfield  v. 
Day  (1835)  7  N.  H.  457;  Buswell,  Limitations  §  256. 

Bankruptcy — Examination  of  Bankrupt— Right  to  Examine  Before 
Adjudication. — An  alleged  bankrupt  was  ordered  to  appear  for  ex- 
amination at  the  instance  of  the  receiver.  Held,  Buffington  J.  dissent- 
ing, error,  as  the  estate  was  not,  prior  to  adjudication,  in  process  of 
administration,  as  required  under  Bankr.  Act  1898,  §  21a.  Skubinsky 
v.  Bodek  (C.  C.  A,  3rd.  C.  1909)  172  Fed.  332. 

The  chief  aim  of  the  Bankruptcy  Act  is  to  secure  an  equal  dis- 
tribution of  the  full  estate  of  the  bankrupt  to  his  creditors,  In  re 
Knopf  (1906)  144  Eed.  245,  and  where  necessary  to  accomplish  this 
result,  the  court  may  appoint  a  receiver,  §  2  (3),  in  the  interval 
between  the  filing  of  the  petition  and  the  appointment  of  a  trustee, 
comprising  the  period  before,  §§  18a,  18b,  19a,  and  after  adjudication. 
§§  44,  55.  He  does  not,  however,  assume  the  powers  of  a  trustee, 
Boonville  Nat.  Bk.  v.  Blakey  (1901)  107  Fed.  891,  but  the  court  may 
authorize  him  to  sell  the  property  in  his  possession,  In  re  Becker 
(1899)  98  Fed.  407,  to  sue  for  its  recovery,  In  re  Fixen  (1899)  96  Fed. 
748,  and  apparently  to  take  such  steps  as  the  court  may  deem  necessary 
for  the  preservation  of  the  estate.  In  re  Kleinhans  (1902)  113  Fed. 
107.  To  this  end  the  examination  of  the  bankrupt,  by  virtue  of  §  21a, 
while  the  estate  is  "in  process  of  administration,"  would  seem  of  great 
importance.     It  is  objected  that  there  is  no  administration  until  ad- 
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judication,  whereupon  the  property  becomes  in  custodia  legis,  In  re 
Crenshaw  (1907)  155  Fed.  271,  but  it  is  expressly  held  that  property  in 
the  hands  of  a  receiver  is  in  custodia  legis.  Whitney  v.  Wenman, 
(1905)  198  U.  S.  539.  Moreover,  under  a  liberal  construction,  to 
accomplish  the  purpose  of  the  Act,  examination  of  a  bankrupt  was 
ordered  prior  to  adjudication  on  the  ground  that  the  property  was 
actually  in  process  of  administration.  Be  Fleischer  (1907)  151  Fed. 
81.  In  adopting  this  interpretation,  the  dissent  in  the  principal  case 
seems  preferable.  Examination  was  refused  in  a  case  where  no  re- 
ceiver had  in  fact  been  appointed,  a  limitation  of  possibly  doubtful 
validity.    In  re  Davidson  (1907)  158  Fed.  678. 

Conflict  of  Laws — Persons  in  Privity  to  a  Foreign  Judgment. — A 
judgment  was  given  in  New  York  in  favor  of  a  promoter  in  a  suit 
by  the  corporation  for  secret  profits.  His  associate,  domiciled  in  Mas- 
sachusetts, was  not  a  party,  and  was  subsequently  sued  by  the  corpora- 
tion in  Massachusetts.  Claiming  to  be  in  privity,  he  set  up  the  New 
York  judgment  in  bar.  Held,  according  to  Massachusetts  law  which 
controls,  the  defendant  was  not  in  privity  to  the  New  York  judgment, 
which,  therefore,  constituted  no  defense.  Old  Dominion  Copper  etc. 
Co.  v.  Bigelow  (Mass.  1909)  89  N.  E.  193. 

A  judgment  is  binding  on  the  parties  to  it  and  their  privies,  Black, 
Judgments  §  519,  but  a  person  attempting  to  take  advantage  of  a 
judgment  on  the  ground  of  privity,  is  of  course,  bound  to  show  such 
privity.  Rieschich  v.  Klingelhoefer  (1902)  91  Mo.  App.  430.  So  that 
when  a  person  without  the  jurisdiction  of  the  court  rendering  the 
judgment,  pleads  that  such  a  judgment  should  be  given  full  faith  and 
credit  in  a  sister  state,  the  burden  is  the  same,  Brown  v.  Fletchers 
Estate  (1908)  210  U.  S.  82,  and  the  judgment  is  prima  facie  not  en- 
titled to  full  faith  and  credit.  It  is  well  recognized  that  a  personal 
judgment  against  a  non-resident  without  appearance  or  personal  ser- 
vice of  process  is  not  entitled  to  full  faith  and  credit.  Public  ~Worl:s  v. 
Columbia  College  (U.  S.  1873)  17  Wall.  521.  And  since  it  is  not 
competent  for  the  courts  to  accomplish  that  indirectly  which  they 
cannot  accomplish  directly,  Clarke  v.  Clarice  (1900)  178  U.  S.  186, 
namely  to  give  extraterritorial  effect  to  a  personal  judgment,  the  ques- 
tion of  privity  would  seem  to  depend  on  the  law  of  the  state  where 
such  judgment  is  subsequently  pleaded,  D'Arcy  v.  Ketchum  (TJ.  S. 
1850)  11  How.  165;  Brown  v.  Fletcher's  Estate  supra,  unless  the  law 
of  a  certain  jurisdiction  is  to  govern  by  force  of  contractual  relation. 
Eancoch  Nat.  Bank  v.  Farnum  (1900)  176  U.  S.  640.  The  conclusion 
of  the  principal  case  then,  would  seem  sound. 

Constitutional  Law — Legislation — Delegation  of  Power. — The  leg- 
islature provided  that  a  railroad  commission  should,  by  reasonable 
rules  and  regulations,  provide  the  time  within  which  the  carrier,  at 
the  written  request  of  the  shipper,  should  furnish  cars,  and  provide 
the  penalty  per  day  per  car  to  be  paid  by  the  carrier  in  the  event  the 
cars  were  not  furnished  within  such  time.  Held,  Fish  C.  J.  dissent- 
ing, this  act  was  constitutional  as  being  a  delegation  of  legislative 
power.  Southern  By.  Co.  v.  Melton  (Ga.  1909)  65  S.  E.  665.  See 
Notes,  p.  60. 

Constitutional  Law — Police  Power — Depositors'  Guaranty  Fund. — 
A  statute  recently  passed  in  Nebraska  required  that  banking  be  re- 
stricted to  corporations  and  that  such  corporations  should  pay  a  tax  of 
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1%  of  their  deposits,  the  proceeds  to  form  a  fund  for  the  payment  of 
depositors  in  such  banks  as  should  become  insolvent.  Held,  the  statute 
was  unconstitutional.  First  State  Bank  of  Hoist ein  v.  Shallenberger 
(C.  C,  D.  Neb.  1909)  172  Fed.  999.    See  Notes,  p.  55. 

Constitutional  Law — Police  Power — State  Inspection  Law. — A  for- 
eign corporation  engaged  in  the  manufacture  and  sale  of  illuminating 
oil,  sought  to  enjoin  the  enforcement  of  a  state  statute,  providing  for 
the  inspection  of  illuminating  oil  sold  within  the  state,  and  the  im- 
position of  an  inspection  fee  of  one-half  cent  per  gallon  payable  before 
delivery  within  the  state.  Held,  the  statute  was  a  valid  exercise  of  the 
police  power.  Bed  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture  (C.  C, 
E.  D.  N.  C.  1909)  172  Fed.  695. 

Since  a  revenue  tax  imposed  on  articles  while  in  transitu  from  one 
state  into  another  is  void  as  a  regulation  of  interstate  commerce,  Case 
of  State  Freight  Tax  (1872)  15  Wall  232,  the  fee  charged  in  the  princi- 
pal case  was  invalid  if  a  revenue  tax.  To  cover  the  cost  of  inspection, 
however,  a  state  may  tax  imports,  Neilson  v.  Garza  (1876)  2  Woods 
287,  and  a  fortiori  articles  of  interstate  commerce.  Patapsco  Guano 
Co.  v.  N.  C.  Board  of  Agriculture  (1898)  171  U.  S.  345.  An  inspec- 
tion law  incidentally  affecting  interstate  commerce  is  only  valid  if  it 
does  not  discriminate  against  products  of  another  state,  Brimmer  v. 
Bebman  (1891)  138  TJ.  S.  78,  and  if  it  bears  some  reasonable  relation  to 
the  public  welfare.  Bailroad  Co.  v.  Husen  (1877)  95  IT.  S.  465;  Mc- 
Lean v.  Denver  &  Bio  Grande  B.  Co.  (1906)  203  U.  S.  38.  Further, 
it  must  not  impose  a  tax  under  the  guise  of  inspection,  i.  e.,  it  must 
be  a  bona  fide  inspection  law.  Postal  Telegraph-Cable  Co.  v.  Taylor 
(1904)  192  U.  S.  64.  In  determining  the  latter  question,  the  amount 
of  the  charge  is  only  pertinent  when  so  excessive  as  to  impute  bad 
faith  to  the  legislature;  McLean  v.  Denver  &  Bio  Grande  B.  Co. 
supra;  Patapsco  Guano  Co.  v.  N.  C.  Board  of  Agriculture  supra;  and 
the  principal  case  follows  authority  in  holding  that  the  excess  shown 
was  not  sufficient  to  attack  the  good  faith  of  the  statute.  Western  Union 
Tel.  Co.  v.  New  Hope  (1903)  187  U.  S.  419.  Illuminating  oil  is  recog- 
nized as  a  proper  subject  of  inspection.  Waters-Pierce  Oil  Co.  v. 
Deselms  (1909)  212  U.  S.  159. 

Contract — Liquidated  Damages — Breach. — The  defendant  agreed 
to  discontinue  the  practice  of  medicine  and  pharmacy  upon  selling 
his  drug  store  to  the  plaintiff,  and  in  default  thereof  to  pay  $500.  Sub- 
sequently the  defendant  attended  two  patients,  and  wrote  eight  pre- 
scriptions gratuitously.  Held,  while  the  sum  agreed  upon  was  liqui- 
dated damages,  it  could  not  be  recovered,  as  there  was  no  breach. 
Brown  v.  Edsall  (S.  D.  1909)  122  N.  W.  658. 

Whether  an  agreed  sum  payable  upon  breach  of  a  contract  is  a 
penalty,  or  liquidated  damages,  is  a  question  of  the  intention  of  the 
parties  to  be  gathered  from  the  whole  instrument.  Smith  v.  Newell 
(1896)  37  Fla.  147;  Magee  v.  Lavell  (1874)  L.  K.  9  C.  P.  107.  Where 
from  the  nature  of  the  contract  the  amount  of  damage,  resulting  from 
a  breach,  would  be  uncertain  and  hard  to  determine,  the  agreed  sum  is 
generally  regarded  as  liquidated  damages,  Sun  Printing  &  Pub.  Ass'n 
v.  Moore  (1902)  183  U.  S.  642,  and  is  the  precise  sum  to  be  recovered 
on  proof  of  a  breach  of  the  undertaking  to  which  it  refers,  without 
proof  of  actual  damage.  Kelso  v.  Beid  (1891)  145  Pa.  St.  606;  Sand- 
ford  v.  First  Nat.  Bank  (1895)  94  la.  680;  contra,  Hathaway  v.  Lynn 
(1889)    75   Wis.   186.     Where   considered   as   liquidated   damages,   the 
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same  principles  of  construction  apply  to  determine  what  shall  consti- 
tute a  breach,  as  where  the  issue  is  whether  it  is  a  penalty  or  liquidated 
damages,  Hoagland  v.  Segur  (1876)  38  N.  J.  L.  230.  Accordingly, 
the  intention  of  the  parties  may  be  to  pay  only  upon  a  total  failure  to 
perform.  Lampman  v.  Cochran  (N.  Y.  1855)  19  Barb.  388.  In  cases 
like  the  principal  case,  ordinarily  the  object  is  only  to  prevent  competi- 
tion, and  therefore,  isolated  acts  are  not  sufficient  to  constitute  a 
breach.  Greenfield  v.  Gilman  (1893)  140  N.  Y.  168;  Parkhurst  v. 
Brock  (1900)  72  Vt.  355;  Nelson  v.  Johnson  (1888)  38  Minn.  255. 

Corporations — Criminal  Liability  of  Directors. — The  directors  and 
officers  of  a  bank  were  indicted  for  larceny,  the  bank,  by  its  failure, 
having  lost  state  money  deposited  with  it  and  improperly  mingled 
with  its  general  funds.  Held,  the  directors  having  participated  in  the 
offense,  were  liable.  State  v.  Boss  (Ore.  1909)  104  Pac.  596.  See 
Xotes,  p.  64. 

Criminal  Law — Intent — Sale  of  Intoxicating  Liquors. — The  defend- 
ant was  indicted  under  a  prohibition  law.  He  had  sold  a  preparation 
believing  it  non-intoxicating,  when  in  fact  it  was.  Held,  if  he  hon- 
estly believed  it  was  not  intoxicating,  he  was  not  guilty.  Deadweyler 
v.  State  (Tex.  1909)  121  S.  W.  863. 

Criminal  intent  is  a  necessary  element  of  a  crime,  1  Bishop,  New 
Criminal  Law  (8th  ed.)  §  287,  but  it  may  be  eliminated  by  the  legisla- 
ture when  the  interests  of  the  public  imperatively  demand  that  certain 
acts  should  be  done  only  at  the  actor's  peril.  7  Columbia  Law  Beview 
59.  Where  a  statute  makes  the  sale  of  intoxicating  liquor  illegal  under 
certain  circumstances,  without  express  reference  to  intent,  the  courts 
are  divided  as  to  whether  it  is  necessary.  The  majority  regard  the 
absence  of  express  reference  as  equivalent  to  an  elimination  of  the 
necessity  of  intent,  and  therefore  consider  the  illegal  sale  itself  criminal 
although  made  in  good  faith  under  mistake  of  fact.  State  v.  Moulton 
(1893)  52  Kan.  69;  Compton  v.  State  (1891)  95  Ala.  25.  Others  hold 
that  though  intent  is  not  mentioned  in  the  statute,  the  legislature  did 
not  mean  to  dispense  with  it.  State  v.  Powell  (1906)  141  N.  C.  780. 
Accordingly,  in  these  jurisdictions  a  bona  fide  mistake  of  fact  is  a  good 
defense.  Farrell  v.  State  (1877)  32  Oh.  St.  456.  The  principal  case 
occurs  in  a  state  where  a  section  of  the  penal  code  provides  that  if  a 
person,  laboring  under  a  mistake  of  fact,  does  an  act  which  would 
otherwise  be  criminal,  he  is  guilty  of  no  offense.  Although,  there- 
fore, the  liquor  statute  is  silent  as  to  intent,  it  is  read  in  connection 
with  such  section  and  consequently  a  bona  fide  mistake  of  fact  is  a 
good  defense.     Patrick  v.  State   (1904)   45  Tex.  Crim.  Bep.  587. 

Damages — Delayed  Delivery  by  Carrier — Notice  of  Special  Circum- 
stances.— The  plaintiff  consigned  machinery  to  himself.  By  delaying 
delivery  his  business  was  hindered.  Held,  the  defendant's  knowledge 
of  the  nature  of  the  machinery  was  sufficient  notice  of  its  special  pur- 
pose, and  the  plaintiff  could  recover  more  than  nominal  damages. 
Story  Lumber  Co.  v.  Southern  By.  Co.  (N.  C.  1909)  65  S.  E.  460. 

The  rule  of  Hadley  v.  Baxendale  (1854)  9  Exch.  341  that  notice  of 
special  circumstances  extends  the  measure  of  damages  to  such  conse- 
quences as  were  reasonably  within  the  contemplation  of  the  parties  as 
probable,  is  generally  accepted.  Hammond  v.  Bnssey  (1887)  L.  B.  20 
Q.  B.  D.  79;  Booth  v.  Spuyten  Duyvil  B.  B.  (1875)  60  N.  Y.  487._  The 
attempted  limitation  in  the  case  of  carriers  because  of  the  unfairness 
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of  foisting  upon  them  an  extraordinary  liability  by  mere  notice,  Horn 
v.  Midland  By.  (18T2)  L.  R.  7  C.  P.  583,  (1873)  L.  R.  8  C.  P.  131, 
has  not  been  approved,  since  a  carrier  in  such  cases  may  decline  serv- 
ice on  the  usual  terms.  Little  v.  Boston  &  Maine  B.  B.  (1876)  66  Me. 
239.  The  notice,  however,  must  be  specific.  Chi.  B.  &  Q.  B.  B.  v. 
Hale  (1876)  83  111.  360;  Gee  v.  Yorkshire  &  Lancashire  By.  (1860)  6 
H.  &  N.  210.  Consequently,  the  view  that  notice  which  puts  the 
carrier  on  inquiry  is  sufficient  seems  unsound,  for  what  one  may  dis- 
cover by  inquiry  is  not  within  his  contemplation  when  making  the 
contract,  Sedgwick,  Damages  (7th  ed.)  233,  and  as  stoppage  of  a  mill 
is  not  considered  a  contemplated  probable  result  of  delay  in  delivering 
goods  to  a  mill,  Cooper  v.  Young  (1857)  22  Ga.  269;  Thomas  Mfg.  Co. 
v.  Wabash  B.  B.  (1885)  62  Wis.  642,  the  principal  case  is  not  repre- 
sentative, though  sound  in  its  jurisdiction.  Furniture  Co.  v.  Express 
Co.  (1908)  148  X.  C.  87.  Where  notice  is  proved,  damages  which  are 
certain  are  recoverable,  British  Columbia  S.  N.  Co.  v.  Nettleship 
(1868)  L.  R.  3  C.  P.  499;  Bocky  Mountain  Mills  Co.  v.  B.  B.  (1896) 
119  N.  C.  693,  and  therefore  profits,  though  usually  excluded  because 
too  speculative,  Brigham  v.  Carlisle  (1884)  78  Ala.  243,  should  be  in- 
cluded when  definitely  ascertainable.  3  Columbia  Law  Review  198; 
Griffin  v.  Colver  (1858)  16  N.  Y.  489. 

Easements — Excessive  User — Benefit  to  Nox-Appurtenaxt  Estate. 
— The  owners  of  land,  enjoying  under  a  grant,  an  appurtenant  ease- 
ment in  a  switch,  as  an  outlet  for  business,  erected  boilers  on  the  domi- 
nant estate,  supplying  steam  to  a  power  house  situated  on  adjacent 
land.  Held,  the  use  of  the  switch  to  supply  the  boilers  with  coal  was 
excessive.  Goodwillie  Co.  v.  Comw.  Elec.  Co.  (111.  1909)  89  N.  E.  272. 
Where  an  easement  arises  from  a  grant,  the  terms  of  the  instru- 
ment may  imply  the  continuance  of  a  substantially  similar  dominant 
estate,  Allen  v.  Gomme  (1840)  11  A.  &  E.  759,  or  may  be  regarded  as 
conferring  a  general  easement  under  which  a  subsequent  change  in  the 
dominant  estate  is  permitted,  although  it  increases  the  burden  on  the 
servient  estate.  Arnold  v.  Fee  (1896)  148  N.  Y.  214.  In  either  event, 
however,  where  the  easement  is  appurtenant,  as  in  the  principal  case, 
the  user  must  be  for  the  benefit  of  the  dominant  estate.  Howell  v. 
King  (1674)  1  Mod.  190;  Brightman  v.  Chopin  (1885)  15  R.  I.  166. 
That  such  user  incidentally  redounds  to  the  benefit  of  other  property 
does  not  constitute  it  a  trespass.  Simpson  v.  Godmanchester  L.  R. 
[1897]  App.  C.  696.  But  frequently  it  becomes  a  question  for  a  jury 
whether  the  benefit  to  the  dominant  estate  is  merely  colourable,  and  the 
easement  in  reality  subservient  to  other  lands.  Skull  v.  Glenister 
(1864)  16  C.  B.  [x.  s.]  81.  The  user  of  a  way  appurtenant  to  directly 
benefit  other  premises,  is  excessive.  Hand  v.  Kingscote  (1840)  6  M.  & 
W.  173.  The  same  result  obtains  where  the  dominant  estate  becomes 
an  integral  part  of  a  larger  estate,  for  in  such  case,  although  the  bene- 
fit to  the  non-appurtenant  premises  is  not  physical,  it  is,  nevertheless, 
direct.  McCulloch  v.  Broad  Exch.  Co.  (K  Y.  1905)  101  App.  Div.  566; 
aff'd  (1906)  184  N.  Y.  592.  The  principal  case  falls  within  this  doc- 
trine. 

Equity — Contribution — All  Joint  Debtors  Insolvent  Or  Non-resi- 
dent.— A  judgment  was  obtained  against  the  plaintiff  and  eighteen 
others  on  a  joint  obligation  which  was  paid  by  the  plaintiff  and  an- 
other. All  the  other  parties  were  either  insolvent  or  non-resident. 
The  plaintiff  brought  a  suit  in  equity  for  contribution.     Held,  a  judg- 
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merit  for  one-third  of  the  total  debt  should  be  entered  against  each 
defendant  served,  the  first  one  able  to  pay  becoming  liable  thereunder. 
In  such  event  one-fourth  should  be  collected  against  the  next  defend- 
ant becoming  able  to  pay,  and  so  on,  until  the  debt  is  borne  equally  by 
all  who  can  pay.    Jewett  v.  Maytham  (1909)  118  N.  Y.  Supp.  635. 

Originally  equity  had  exclusive  jurisdiction  over  the  subject  of 
contribution  between  persons  responsible  for  the  same  debt.  Couch  v. 
Terry's  Adm'rs  (1847)  12  Ala.  225,  228.  Later  a  remedy  was  allowed 
at  law,  but  equity  still  continues  to  give  relief,  Walker  v.  Che  ever 
(1857)  35  N.  H.  339,  349,  particularly  as  multiplicity  of  suits  is  often 
avoided  thereby.  Hoyt  v.  Tuthill  (N.  Y.  1884)  33  Hun  196.  At  law 
only  an  aliquot  part  of  the  whole  can  be  recovered,  regard  being-  had 
to  the  total  number  of  debtors.  Cowell  v.  Edwards  (1800)  2  Bos.  & 
Pul.  268.  But  in  equity,  on  the  principle  that  "equality  is  equity," 
the  burden  is  divided  equally  among  those  able  to  pay;  Breckenridge 
v.  Taylor  (Ky.  1837)  5  Dana  110;  and  accordingly  parties  who  are  in- 
solvent, Gross  v.  Davis  (1888)  87  Tenn.  226,  or  non-resident,  Bosley 
v.  Taylor  (Ky.  1837)  5  Dana  158,  do  not  enter  into  the  computation. 
While  generally  insolvent  or  non-resident  parties  need  not  be  joined 
in  the  bill,  Byers  v.  McClanahan  Jr.  (Md.  1834)  6  Gill.  &  Johns.  250, 
258;  Jones  v.  Blanton  (N.  C.  1848)  6  Ired.  Eq.  115,  where  they  are 
joined  and  served,  a  remedy  may  be  decreed  against  them  to  be  en- 
forced if  they  afterward  become  able  to  pay.  Easterly  v.  Barber 
(1876)  66  N.  Y.  433,  439;  Kimball  v.  Williams  (N.  Y.  1900)  51  App. 
Div.  616.  While  no  case  appears  in  which  all  the  defendant  obligors 
are  either  insolvent  or  non-resident,  since  the  equitable  principle  is  to 
distribute  the  burden  equally  among  those  able  to  bear  it,  Breckinridge 
v.  Taylor  supra,  and  since  a  decree  may  bind  parties  who  later  become 
able  to  pay  if  they  have  been  served,  Kimball  v.  Williams  supra,  the 
principal  case,  although  novel,  appears  correct. 

Equity — Unilateral  Mistake  of  Fact — Eeformation  and  Eescission. 
— A  contracted  to  sell  a  plot  of  land  to  B.  By  the  fraud  of  B  the  deed 
passed  a  larger  amount  than  was  intended.  Held,  A  was  entitled  to 
a  reformation  of  the  deed.  Gray  v.  James  et  al.  (N.  C.  1909)  65  S.  E. 
644. 

The  practice  of  Equity  to  reform  or  cancel  an  instrument  for 
mutual  mistake  of  fact  has  not  been  generally  extended  to  cases  of 
unilateral  error,  as  it  would  open  the  door  to  fraud.  Brainerd  v. 
Arnold  et  al.  (1858)  27  Conn.  617;  Herron  v.  Mullen  (1898)  56  N.  J. 
Eq.  839.  To  justify  interference  it  must  be  shown  that  the  defendant 
has  knowingly  taken  an  unconscionable  advantage  of  the  plaintiff's 
mistake,  Gun  v.  McCarthy  (1883)  L.  E.  Ireland  13  Ch.  D.  304,  or 
that  he  has  practiced  a  positive  fraud  upon  the  plaintiff,  itilmer  v. 
Smith  et  al.  (1879)  77  N.  Y.  226.  Equity  has  even  lent  aid  when, 
without  knowledge  of  any  mistake  a  party  has  received  a  value  he  did 
not  expect  to  receive  and  cannot  justly  retain.  Brown  v.  Lamphear 
(1862)  35  Vt.  252.  A  donee  of  a  deed  cannot  get  relief  against  his 
donor,  Eaton  v.  Eaton  et  al.  (1862)  15  Wis.  259,  but  in  some  juris- 
dictions he  may  against  the  personal  representatives  of  the  donor. 
M'Mechan  v.  Warburton  (1894)  L.  E.  Ireland  1  Ch.  D.  435.  A  donor 
of  a  deed,  on  the  other  hand,  may  get  relief  for  any  excess  granted  by 
mistake.  Andrews  v.  Andrews  (1859)  12  Ind  348;  Day  v.  Day  (1881) 
84  N.  C.  408.  As  to  the  form  of  relief,  Equity  can  only  decree  a  can- 
cellation of  the  instrument  when  the  mistake  arises  in  the  executory 
contract,  as  there  is  no  pre-existing  contract  upon  which  a  reforma- 
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tion  can  be  predicated.  Gun  v.  McCarthy  supra.  Some  jurisdictions, 
when  the  terms  of  the  executory  contract  are  settled  and  the  mistake 
arises  in  the  deed  executing-  the  agreement,  have  decreed  a  rescission  or 
reformation  at  the  option  of  the  defendant,  Garrard  v.  Frankel  (1862) 
30  Beav.  445;  Harris  v.  Pepperell  (1867)  L.  K.  5  Eq.  1,  or  as  in  the 
principal  case,  have  allowed  a  reformation  merely,  without  any  elec- 
tion by  the  defendant.     Welles  v.  Yates  (1871)  44  N.  Y.  525. 

Estoppel — Mutuality  of  Equitable  Estoppel. — The  plaintiff  sued  for 
breach  of  contract  to  keep  certain  streets  in  repair.  The  defendant 
had  been  paid  in  full,  but  the  assessment  for  the  work  was  raised  in 
an  illegal  manner.  Held,  the  defendant  was  estopped  from  setting  up 
the  invalidity  of  the  contract,  since  the  city  would  be  similarly 
estopped  if  suit  had  been  brought  against  it.  City  of  Akron  v.  Barber 
Asphalt  Paving  Co.  (C.  C.  A.,  6th.  C.  1909)  171  Fed.  29. 

Legal  estoppels  are  of  three  kinds :  estoppel  by  deed,  estoppel  by 
record,  and  estoppel  by  matter  in  pais,  which  includes  livery,  entry, 
acceptance  of  rent,  partition,  and  acceptance  of  estate.  Co.  Litt. 
§  352a.  They  depend  on  strict  legal  rules  and  shut  out  the  proof  of  the 
truth  and  justice  of  the  individual  case.  Horn  v.  Cole  (1868)  51  N. 
H.  287.  They  always  bind  both  parties  or  neither.  Edmondson  v. 
Montague  (1848)  14  Ala.  370.  Equitable  estoppels  in  pais,  on  the 
other  hand,  though  incorporated  into  law,  are  altogether  of  a  different 
nature,  2  Pomeroy,  Eq.  Jur.  §  802,  and  are  admitted  to  promote  the 
equity  and  justice  of  the  individual  case.  Horn.  v.  Cole  supra.  They 
are  based  on  conduct,  and  their  purpose  is  to  prevent  a  party  from 
denying  the  truth  of  his  representation  when  it  would  be  contrary  to 
good  conscience  for  him  to  do  so.  Elec.  Light  Co.  v.  Gas  Co.  (1897) 
99  Tenn.  371,  381.  The  underlying  principles  of  equitable  estoppel, 
therefore,  would  seem  to  preclude  an  estoppel  from  arising  merely  by 
the  application  of  the  doctrine  of  mutuality,  for  an  equitable  estoppel 
is  never  made  out  except  in  cases  where,  in  honest  dealing,  a  party 
should  not  be  allowed  to  gainsay  his  acts.  Edmonson  v.  Montague 
supra  at  377.  While  there  may  be  other  elements  in  the  principal  case 
sufficient  to  estop  the  defendant,  the  apparent  ground  of  the  decision, 
i.  e.  mutuality  of  estoppel,  does  not  appear  well  taken. 

Evidence — Written  Contracts — Variation  by  Parol. — In  an  action 
against  the  maker  on  a  due-bill  for  payment  of  a  specified  sum,  the 
defendant,  without  alleging  fraud  or  mistake,  offered  parol  evidence 
that  the  agreement  actually  made  by  him  was  to  pay  a  smaller  sum  and 
surrender  an  old  insurance  policy.  Held,  two  judges  dissenting,  the 
evidence  was  inadmissible.  Woodson  v.  Beck  (N.  C.  1909)  65  S.  E. 
751. 

Wherever  parol  evidence  is  offered  to  vary  the  effect  of  a  written 
contract,  the  test  of  admissibility  seems  to  be,  whether  the  writing 
appears  to  contain  the  whole  consensus  of  the  parties  as  to  the  par- 
ticular subject  of  the  alleged  parol  stipulation.  Eighmie  v.  Taylor 
(1885)  98  N.  Y.  288.  Hence,  if  the  contract  is  complete  on  its  face, 
a  collateral  agreement  may  be  shown  by  parol,  only  if  its  subject-matter 
is  distinct  from,  and  not  inconsistent  with,  the  terms  of  the  instru- 
ment. Naumberg  v.  Young  (1882)  44  N.  J.  L.  331;  Eighmie  v.  Taylor 
supra.  Thus,  where  a  furnished  house  is  leased,  evidence  of  a  parol 
promise  to  supplv  more  furniture  is  inadmissible.  Angell  v.  Duke 
(1875)  35  L.  T.  E.  [n.  s.]  320;  cf.  Morgan  v.  Griffith  (1871)  L.  R.  6 
Exch.  70.     Where  the  writing  does  not  purport  to  embody  the  whole 
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transaction,  parol  evidence  is  admissible  to  round  out  the  agreement, 
Allen  v.  Pink  (1838)  4  M.  &  W.  140;  Cobb  v.  Wallace  (Tenn.  1868)  5 
Coldw.  539,  but  not  to  enlarge  any  term  with  which  the  writing  deals 
in  apparent  completeness.  Clark  v.  Hart  (1873)  49  Ala.  86;  Dudley  v. 
Vose  (1873)  114  Mass.  34.  In  the  principal  case,  it  may  be  argued  that 
the  evidence  offered  would,  if  properly  pleaded,  have  been  admissible 
as  tending  to  show  a  collateral  or  supplementary  agreement  regard- 
ing the  method  of  payment.  Kerchner  v.  McRae  (1879)  80  N.  C.  219; 
Evans  v.  Freeman  (1906)  142  N.  C.  61.  This  seems  to  conflict,  how- 
ever, with  the  rule  excluding  evidence  to  vary  an  apparently  complete 
term  of  payment.  Clark  v.  Hart  supra.  As  the  defense  pleaded  was 
that  the  writing  was  in  fact  no  part  of  the  actual  agreement,  the  de- 
cision is  clearly  right. 

Fire  Insurance — Loss  by  Fire — Fire  Defined. — A  servant  built  a  fire 
in  a  furnace,  out  of  highly  inflammable  material  not  intended  to  be 
used  therein.  No  ignition  occurred  outside  of  the  furnace  but  in- 
tense heat  and  smoke  escaping  into  the  house  charred  and  injured  the 
furnishings.  Held,  Marshall  J.  dissenting,  the  damage  was  covered  by 
the  fire  insurance  policy.  O'Connor  v.  Queens  Ins.  Co.  (Wis.  1909) 
112  X.  W.  1038,  1122.    See  Notes,  p.  58. 

Mandamus — Eminent  Domain — Writ  of  Possession  Compelled. — 
Upon  verdict  in  eminent  domain  proceedings,  the  court  was  required 
by  statute  to  order  that  petitioner  enter  upon  the  property  upon  the 
payment  of  full  compensation.  The  relator,  after  order  issued,  paid 
the  amount  assessed  and  being  opposed  by  the  landowners,  applied 
for  an  order  directing  the  sheriff  to  put  him  in  possession,  which  was 
denied.  Held,  two  judges  dissenting,  mandamus  would  issue  to  com- 
pel the  granting  of  such  order.  People  v.  District  Court  (Colo.  1909) 
104  Pac.  484. 

The  order  applied  for  is  in  the  nature  of  a  writ  of  assistance  which, 
at  common  law,  issued  as  of  right  to  enforce  a  judgment  in  ejectment. 
Doe  d.  Lucy  v.  Bennett  (1825)  4  B.  &  C.  897.  In  the  absence  of  ex- 
press statutory  provision,  however,  such  order  is  not  proper  after 
judgment  in  condemnation  proceedings,  Niagara  Falls  &  L.  0.  R.  R. 
Co.  v.  Hotchkiss  (N.  Y.  1853)  16  Barb.  270,  because  in  this  case  title 
is  acquired  not  by  judgment  of  the  court  but  by  virtue  of  the  statute 
containing  the  delegation  of  the  sovereign  power.  Indianapolis  &  S. 
L.  R.  R.  Co.  v.  Smythe  (1873)  45  Ind.  322.  Even  if  the  statute  in 
question  may  be  construed  as  authorizing  the  writ,  the  wrong  remedy 
has  been  adopted  to  secure  it.  Mandamus  issues  only  when  the  act 
sought  to  be  enforced  is  purely  ministerial,  5  Columbia  Law  Review 
160,  and  the  relator  has  no  other  adequate  remedy.  State  v.  McAuliffe 
( 1871)  48  Mo.  112.  Mandamus  will  not  lie  where  there  is  a  remedy  by 
appeal.  People  v.  Clerk  (1896)  22  Colo.  280.  An  appeal  lies  from  an 
order  denying  an  application  for  a  writ  of  possession.  Baker  v.  Pier- 
son  (1858)  5  Mich.  456.  It  has  been  intimated  that  where  the  relator's 
right  is  clear  and  an  appeal  is  inadequate  because  of  peculiar  circum- 
stances, mandamus  will  issue.  State  v.  Burnell  (1899)  104  Wis.  246. 
Such  a  result  would  appear  doubtful  as,  it  is  submitted,  the  grant  of 
the  writ  is  not  a  ministerial  act.  Baker  v.  Pierson  supra;  Aldrich  v. 
Circuit  Judge  (1897)  111  Mich.  525,  527.  The  better  practice  is  for 
the  aggrieved  party  to  appeal.  Aldrich  v.  Circuit  Judge  supra;  see 
Chicago  &  N.  W.  R.  Co.  v.  Chicago  (1894)  148  111.  141. 
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New  Trial — Suspension  of  Attorney  for  Contempt — Prejudice  to 
Client. — The  plaintiff  assigned  as  error,  that  while  defendant  in  a 
criminal  action,  his  attorney  was  suspended  for  several  hours  for  "con- 
tempt of  court.  Held,  the  proper  course  would  have  been  to  defer  the 
punishment  for  contempt  until  the  close  of  the  trial,  but  since  as  a 
matter  of  fact  the  plaintiff's  rights  had  not  been  injuriously  effected, 
the  assignment  was  unavailable.  Charles  v.  State  (Fla.  1909)  50  So. 
419. 

Since  contempt  proceedings  are  quasi  criminal  in  nature,  a  client 
cannot  be  punished  for  contempt  committed  by  his  attorney  without 
his  knowledge  or  direction.  Satterlee  v.  De  Comeau  (N.  Y.  1868)  7 
Rob.  Pr.  666.  By  the  punishment  of  the  attorney,  however,  the  client 
may  be  indirectly  affected,  and  while  prejudice  to  a  party's  rights  may 
be  ground  for  a  new  trial,  such  prejudice  on  the  jury  as  might  result 
from  fining  a  witness  is  so  trifling  as  to  be  insufficient.  Wright  v. 
State  (1901)  17  Tex.  Cr.  P.  433.  This  result  is  explainable  on  the 
ground  that  it  is  essential  to  the  very  existence  of  a  court  to  punish 
contempts,  State  v.  Woodfin  (N.  C.  1844)  5  Ired.  L.  199,  and  if  need 
be  in  a  summary  manner  when  committed  in  the  presence  of  the  court. 
Ex  parte  Terry  (1888)  128  U.  S.  289.  The  exercise  of  such  a  power, 
therefore,  should  not  be  restricted  except  in  clear  cases.  The  fining 
of  an  attorney  is  obviously  governed  by  the  same  principles.  But 
if  an  attorney,  in  prison  for  contempt,  is  ordered  while  under  arrest 
to  argue  for  his  client,  this  is  regarded  as  a  wanton  trifling  with  the 
defendant's  rights  sufficient  to  grant  a  new  trial.  Robertson  v.  State 
(1873)  38  Tex.  187.  Ordinarily,  if  an  attorney  is  imprisoned  or  sus- 
pended for  contempt,  since  the  client  may  have  a  stay  to  secure  coun- 
sel, Coon  v.  Plymouth  Plank  Rd.  Co.  (1875)  32  Mich.  248,  there  is  no 
ground  for  a  new  trial  any  more  than  when  a  fine  is  imposed.  While 
the  court  in  its  discretion  might  defer  the  infliction  of  punishment 
until  the  close  of  the  trial,  to  lay  this  down  as  the  general  rule  for  all 
cases  would  seem  unwise. 

Offices — Incompatible  Offices. — The  mayor  of  a  town  was  elected 
federal  congressman,  and  accepted  the  position.  Held,  the  first  office 
was  retained  as  the  two  offices  were  compatible.  State  v.  Gebert  (Oh. 
Cir.  Ct.  1909)  54  Oh.  Law  Bull.  No.  48.    See  Notes,  p.  67. 


Patents — Term — Prior  Foreign  Patent. — §  4887  II.  S.  R.  S.,  before 
its  amendment  in  1897,  provided  that  a  domestic  patent  should  expire 
at  the  same  time  as  a  prior  foreign  patent  for  the  same  invention. 
After  the  grant  to  the  plaintiff  of  a  domestic  patent,  his  prior  foreign 
patent  was  adjudged  void  ah  inito.  Held,  Buffington  J.  dissenting, 
the  domestic  patent  was  not  limited  by  §  4887.  Hennebique  Const. 
Co.  v.  Myers  (C.  C.  A.,  3rd.  C.  1909)  172  Fed.  869. 

When  an  invention  is  covered  by  a  prior  foreign  patent,  the  term  of 
the  American  patent  is  the  original  term  of  the  foreign  patent,  as  it 
appears  on  its  face  when  the  former  is  issued,  Victor  Talk.  Mach.  Co. 
v.  Talk-O-Phone  Co.  (1906)  146  Fed.  534,  and  is  unaffected  by  a  sub- 
sequent extension,  Henry  v.  Prov.  Tool  Co.  (1878)  Fed.  Cas.  No.  6384, 
or  by  a  lapse  or  forfeiture  of  the  foreign  patent  through  the  opera- 
tion of  a  condition  subsequent.  Pohl  v.  Anchor  Brewing  Co.  (1890) 
134  U.  S.  381;  Leeds  &  Catlin  Co.  v.  Victor  Talk.  Mach.  Co.  (1909) 
213  IL  S.  201.  In  this  class  of  cases,  the  section  in  question  has  been 
construed  as  granting  a  monopoly  for  a  predetermined  period  of  years 
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without  reference  to  incidents  occurring  after  the  grant.  Paillard  v. 
Bruno  (1886)  29  Fed.  864;  Henry  v.  Prov.  Tool.  Co.  supra.  While,  in 
the  light  of  this  construction,  there  is  force  in  the  contention  of  the 
dissenting  opinion  of  the  principal  case  that  the  operation  of  the 
rule  favored  by  the  majority  renders  the  duration  of  an  American 
patent  undesirably  indefinite,  it  is  to  be  noted  that  in  the  cases 
above  cited  the  original  validity  of  the  foreign  patent  was  never 
questioned.  The  rule  is  also  open  to  the  objection  that  it  puts  a  pre- 
mium upon  collusive  suits  abroad  brought  to  extend  the  life  of  a  do- 
mestic monopoly.  See  Bate  Befrig.  Co.  v.  Gillett  (1887)  31  Fed.  809. 
The  better  view,  however,  seems  to  be  that  Congress  did  not  intend  to 
restrict  the  privilege  of  the  American  patentee  when  his  foreign  patent 
as  a  legal  monopoly  has  never  in  fact  had  any  existence.  The  only 
prior  decision  on  the  question  is  in  accord  with  the  principal  case. 
Bate  Befrig.  Co.  v.  Gillett  (1884)  20  Fed.  192. 

Persons — Putative  Wife— Community  Property. — The  plaintiff  mar- 
ried in  ignorance  of  her  husband's  prior  existing  marriage,  and  lived 
in  ignorance  of  such  fact  until  his  death.  She  sued  in  behalf  of  her- 
self and  her  husband's  child  for  injuries  to  her  husband  not  resulting 
in  his  death,  due  to  the  defendants'  negligence.  Held,  Dunklin  J.  dis- 
senting, the  action  could  be  maintained,  as  the  plaintiff  was  entitled 
to  the  rights  of  a  lawful  wife.  Ft.  Worth  £  B.  G.  By.  Co.  v.  Bobert- 
son  (Tex.  1909)  121  S.  W.  202. 

In  Texas,  upon  the  death  of  the  husband,  one  half  of  the  commu- 
nity property  passes  to  the  heirs  and  the  other  half  to  the  wife.  John- 
son v.  Harrison  (1877)  48  Tex.  257;  Stone  v.  Ellis  (1887)  69  Tex. 
325.  Since  all  property  of  the  parties  except  that  acquired  by  gift, 
bequest,  devise,  or  descent  is  community  property,  Schuyler  v.  Brough- 
ton  (1886)  70  Cal.  282,  a  cause  of  action  for  injuries  to  the  person  of 
either  spouse  is  community  property,  Ezell  v.  Dodson  (1883)  6  Tex. 
331,  and  such  chose  in  action  is  suable  by  that  member  of  the  com- 
munity who  has  the  disposition  of  the  communitv  property.  Hawkins 
v.  Front  St.  Cable  B.  Co.  (1892)  3  Wash.  592.  If  the  plaintiff  in  the 
principal  case  were  the  lawful  wife,  therefore,  there  would  seem  to  be 
no  question  that  the  suit  was  properly  brought.  By  the  common  law, 
if  a  person  having  a  living  spouse  marry  again,  such  second  marriage 
is  absolutely  null  and  void.  Biddleston  v.  Wogan  (1601)  Cro.  Eliz. 
858.  Since  the  marriage  is  void,  the  children  are  illegitimate,  Zule  v. 
Zule  (N.  J.  1830)  1  Sax.  96,  and  the  parties  have  no  interest  in  the 
property  of  each  other.  Higgins  v.  Breen  (1845)  9  Mo.  497;  Sellers  v. 
Davis  (Tenn.  1833)  4  Yerg.  503.  By  the  civil  law  of  Spain  upon 
which  the  law  of  Texas  is  based,  the  innocent  party  to  such  second 
marriage  contracted  in  bona  fide  ignorance  of  any  existing  marriage, 
is  entitled  to  all  the  rights  of  a  husband  or  wife  while  in  such  ig- 
norance, Lee  v.  Smith  (1856)  18  Tex.  141,  and  children  begotten  while 
such  ignorance  exists  are  legitimate.  Gaines  v.  New  Orleans  (U.  S. 
1867)   6  Wall  642.     The  principal  case,  therefore,  is  correct. 

Real  Property — Future  Estates — Vested  Remainders  en  Xew  York. 
— A  by  will  gave  all  his  property  to  his  wife  for  life,  then  all  the  re- 
mainder after  her  death  to  his  children  then  living  with  a  substitution 
clause  in  favor  of  the  issue  of  any  deceased  child.  B,  a  child,  both 
assigned  his  interest  to  the  plaintiff  and  died  during  the  life  of  the 
wife.  An  action  was  subsequently  brought  to  partition  the  property  of 
the  testator.  Held,  the  plaintiff  had  no  interest  sufficient  to  maintain 
the  action.     Wright  v.  Wright  (1909)  118  N.  Y.  Supp.  994. 
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Under  §  13  (1  R.  S.  p.  723;  R.  P.  L.  §  30)  an  estate  is  vested  when 
there  is  a  person  in  being  who  would  have  an  immediate  right  to  pos- 
session upon  the  ceasing  of  the  precedent  estate,  and  a  deed  convey- 
ing land  to  X  for  life  and  after  his  death  to  his  heirs  vests  a  re- 
mainder immediately  in  the  children  of  X.  Moore  v.  Littel  (1869)  41 
X.  Y.  66;  House  v.  JacJcson  (1872)  50  X.  Y.  161.  The  case  of  Hennes- 
sey v.  Patterson  (1881)  85  X.  Y.  91  threw  some  doubt  on  Moore  v.  Lit- 
tel. but  did  not  overrule  it,  Fowler,  Real  Property  (2nd  ed.)  224,  nor 
did  Matter  of  Wilcox  (1909)  194  X.  Y.  288  affect  it.  Reeves,  Real 
Property  1156;  but  see  9  Columbia  Law  Review  701.  Under  lan- 
guage practically  similar  to  that  used  in  the  principal  case,  remainders 
without  a  substitution  clause  have  been  held  vested.  Connelly  v. 
O'Brien  et  al  (1901)  166  X.  Y.  406.  The  addition  of  a  substitution 
clause  does  not  affect  the  quality  of  a  remainder  otherwise  vested. 
Hopkins  v.  Hopkins  (X.  Y.  1874)  1  Hun.  352.  Such  remainders,  al- 
though liable  to  be  divested  by  the  death  of  the  remainderman  during 
the  particular  estate,  are  alienable,  Lawrence  v.  Bayard  (X.  Y.  1838) 
7  Paige  Ch.  70,  but  the  grantee  takes  them  subject  to  the  condition  sub- 
sequent i.  e.  the  death  of  the  grantor  before  the  death  of  the  life 
tenant.  Sheridan  v.  House  (X.  Y.  1868)  4  Abb.  Ct.  App.  Dec.  218. 
This,  it  is  submitted,  is  the  true  theory  for  obtaining  the  result 
reached  in  the  principal  case,  the  reasoning  of  which  appears  some- 
what confused. 

Real  Property — Wills — Rule  in  Shelley's  Case. — The  testator  de- 
vised certain  lands  to  his  son  for  life  and  after  his  death  to  his  heirs. 
The  will  further  provided  that  the  devisee  should  have  no  power  to 
convey  the  property  for  a  longer  period  than  his  own  life.  Held,  the 
devisor's  intent  that  the  rule  in  Shelley's  Case  should  not  operate,  must 
prevail.  Westcott  v.  Meeker  (la.  1909)  122  X.  W.  964.  See  Xotes, 
p.  62. 

Receivers — Distribution  of  Assets — Preferred  Creditors. — The  cred- 
itors of  an  insolvent  fuel  corporation  placed  its  business  in  the  hands 
of  a  trustee  who  was  to  continue  the  same  one  year  for  their  benefit. 
In  the  course  of  its  management  debts  were  incurred.  A  receiver 
was  later  appointed.  Held,  in  the  distribution  of  assets  the  new  cred- 
itors had  a  lien  prior  to  that  of  the  original  creditors.  Davis  v.  Iowa 
Fuel  Co.  (la.  1909)  122  X.  W.  815. 

On  grounds  of  policy,  when  railroad  property  has  been  placed  in 
the  hands  of  a  receiver,  liens  for  subsequent  operating  expenses  are 
regarded  as  prior  to  those  of  existing  mortgages.  7  Columbia  Law  Re- 
view 627.  In  the  case  of  private  corporations  when  considerations  of 
probable  loss  or  gain  to  the  creditors  are  present,  the  courts  have 
authorized  a  receiver  to  maintain  the  business  as  a  going  concern 
and  contract  debts  which  shall  be  given  priority.  For  instance,  a  com- 
pletion of  a  canal  upon  which  valuable  land  grants  depended  has  been 
authorized,  Kent  v.  Lake  Superior  Canal^  Co.  (1892)  144  U.  S.  75, 
likewise,  the  completion  of  unfinished  ships  of  a  shipbuilding  com- 
pany. Appeal  of  Neafie  (Pa.  1888)  12  Atl.  Rep.  271.  In  these  latter 
cases  the  consent  of  all  the  creditors  to  a  continuation  of  the  enter- 
prise is  essential.  Farmers'  L.  &  T.  Co.  v.  Grape  Creek  Coal  Co. 
(1892)  50  Fed.  481.  The  situation  in  the  principal  case  is  analogous, 
for  the  creditors  did  so  consent,  and  the  fact  that  the  trustee  in  charge 
of  the  business  was  their  own  creature  and  not  an  officer  of  the  court 
is  immaterial.  Assuming  that  this  analogy  is  not  applicable  and  that 
the  corporation  and  not  the  trustee  is  the  debtor,  the  claims  in  ques- 
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tion  were  for  aid  furnished  an  embarrassed  corporation  before  the  ap- 
pointment of  a  receiver,  with  the  express  consent  of  all  the  creditors, 
and  under  such  conditions  also,  these  claims  would  have  priority.  See 
Farmers  L.  &  T.  Co.  v.  Bank  &  Mer.  Tel.  Co.  (1896)  148  N.  Y.  315. 

Sales — Payment  by  Installments — Passing  of  Title. — A  contract  for 
the  construction  of  a  vessel  provided  for  payment  of  the  purchase  price 
in  installments  at  agreed  stages  of  the  work,  the  parts  as  paid  for  to 
become  the  sole  property  of  the  vendee,  who,  however,  reserved  the 
right  to  reject  the  vessel  before  final  acceptance  upon  breach  of  any 
term  by  the  vendor.  Held,  two  judges  dissenting,  the  vendee  ac- 
quired no  title  to  the  vessel  before  its  completion.  S.  H.  Hawes  &  Co. 
v.  Wm.  B.  Trigg  Co.  (Va.  1909)  65  S.  E.  538. 

The  intention  of  the  parties  is  the  criterion  in  deciding  when 
title  has  passed.  Martineau  v.  Kitching  (1872)  L.  R.  7  Q.  B.  436. 
Under  a  contract  for  the  building  of  a  chattel  not  in  esse,  in  the  ab- 
sence of  express  stipulation,  a  rule  of  construction  has  been  adopted, 
based  upon  the  reasonably  presumable  intention,  that  the  property 
remains  in  the  builder  until  completion.  Briggs  v.  A  Light  Boat 
(Mass.  1863)  7  Allen  287;  Clarkson  v.  Stevens  (1882)  106  U.  S.  505. 
Generally  in  this  country  mere  evidence  of  payment  by  installments, 
and  supervision  of  the  work  by  the  vendee  is  not  sufficient  to  rebut 
this  presumption.  Andrews  v.  Durant  (1854)  11  N.  Y.  35;  contra, 
Sanford  v.  Wiggins  Ferry  Co.  (1867)  27  Ind.  522.  The  English  rule  is 
contra.  Clark  v.  Spence  (1836)  4  Adol.  &  E.  448;  but  see  Sir  James 
Laing  &  Sons  v.  Barclay,  Curie  &  Co.  L.  R.  [1908]  A.  C.  35.  It  is  al- 
ways competent,  however,  for  the  parties  expressly  to  agree  when  title 
shall  pass.  In  this  case  the  expressed  intention  is  controlling.  Elliott 
v.  Edwards  (1871)  35  N.  J.  L.  265;  Hatch  v.  Oil  Co.  (1879)  100  IT.  S. 
124.  Since  the  contract  in  the  principal  case  clearly  provides  that 
the  title  shall  pass  as  payments  are  made,  it  is  difficult  to  see  why 
that  expressed  intention  is  not  effectuated.  The  chief  contention  of 
tihe  majority,  moreover,  that  a  reservation  of  the  right  to  reject  is 
inconsistent  with  the  idea  of  title  passing,  is  contrary  to  well  settled 
principles  governing  sales  on  condition  subsequent.  The  Poconoket 
(1895)  67  Fed.  262;  Boothby  v.  Plaisted  (1871)  51  N.  H.  436.  The 
decision  is  erroneous. 

Sales — Standing  Timber — Goods  or  Interest  in  Land. — The  plaintiff 
brought  trover  for  the  conversion  of  standing  trees  bought  by  parol 
contract  under  which  the  purchase  price  was  paid.  The  plaintiff  con- 
tended his  title  was  sufficient  to  maintain  the  action,  as  such  contract 
was  one  for  the  sale  of  goods.  Held,  the  transaction  was  prima  facie 
a  sale  of  an  interest  in  land.  Hurley  v.  Hurley  (Va.  1909)  65  S.  E. 
472. 

On  the  ground  that  standing  trees  are  attached  to  the  soil  and  would 
pass  to  the  heir,  many  jurisdictions  regard  a  contract  for  their  sale  as 
one  for  the  sale  of  an  interest  in  land,  whether  the  severance  is  to  take 
place  within  a  definite  time,  Green  v.  Armstrong  (N.  Y.  1845)  1  Denio 
550;  Howe  v.  Batchalder  (1870)  49  N.  H.  204,  an  indefinite  time,  Buck 
v.  PicfcweK  (1854)  27  Vt.  157;  Miller  v.  Zuf 'all  (1886)  113  Pa.  St.  317, 
or  at  once.  Hirth  v.  Graham  (1893)  50  Oh.  St.  57.  In  England,  on 
the  other  hand,  if  it  appears  that  the  trees  are  to  gain  no  further  bene- 
fit from  the  soil,  the  contract  is  for  the  sale  of  goods.  Marshall  v. 
Green  (1875)  L.  R.  1  C.  P.  D.  35.  Some  jurisdictions  in  this  country 
are  in  accord  with  this  view,  considering  a  constructive  severance  to 
have  taken  place.     Byasse  v.  Beese  (Ky.  1863)  4  Met.  372;  Banton  v. 
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Shorey  (1885)  77  Me.  48.  In  deciding  whether  a  contract  is  for  the 
sale  of  goods,  or  one  for  material  and  labor,  the  better  rule  seems  to 
be,  that  if  the  parties  intended  that  the  contract  when  completed 
should  pass  title  to  a  chattel  it  is  a  contract  for  the  sale  of  goods. 
Lee  v.  Griffin  (1861)  1  B.  &  S.  272;  Burdick,  Law  of  Sales  (2nd  ed.) 
§  36.  It  is  submitted  that  the  same  test  should  be  applied  to  determine 
whether  a  contract  for  the  sale  of  standing  trees  is  one  for  an  interest 
in  land,  or  for  the  sale  of  goods;  and  this  test  is  applied  in  some  juris- 
dictions. White  v.  Foster  (1869)  102  Mass.  375;  Smith  v.  Bryan 
(1853)  5  Md.  141.  The  decision  in  the  principal  case,  while  not  with- 
out support,  lays  down  a  less  desirable  rule. 

Torts — Perjury — Civil  Liability. — The  defendant  gave  perjured  testi- 
mony in  a  case  in  which  the  plaintiff  was  a  party  and  in  which  the 
decision  was  adverse  to  the  latter.  Held,  the  defendant  was  not  liable 
in  tort.     Godette  v.  Gashill  (N.  C.  1909)  65  S.  E.  612. 

It  is  generally  declared  that  a  litigant  injured  by  the  perjury  of  a 
witness  has  no  remedy  against  him  in  tort.  Cunningham  v.  Brown 
(1846)  18  Vt.  123.  The  chief  considerations  leading  to  the  adoption 
of  this  rule  were  the  absence  of  precedent  allowing  such  an  action, 
Davenport  v.  Sympson  (1595)  Cro.  Eliz.  520,  and  the  fact  that  the 
proceedings  of  the  jury  would  have  to  be  brought  into  question  with 
the  result  that  virtually  a  new  trial  of  the  former  suit  would  be  neces- 
sary. Smith  v.  Lewis  (N.  Y.  1808)  3  Johns.  Super.  Ct.  Bep.  157.  The 
first  reason  alone  is  not  sufficient,  Kujeh  v.  Goldman  (1896)  150  N".  Y. 
176,  178,  but  the  latter  seems  well  taken,  as  it  would  multiply  and 
extend  litigation.  In  certain  cases  perjury  constitutes  a  civil  con- 
tempt, as  for  instance  where  a  judgment  debtor  refuses  to  testify 
truthfully  under  a  court  order.  In  re  Rosenberg  (1895)  90  Wis.  581. 
In  such  event,  since  the  plaintiff  may  have  relief  by  the  imprisonment 
of  the  witness  to  enforce  compliance  with  the  order,  there  is  no  ob- 
stacle to  granting  relief.  Also  where  it  is  clear  that  the  perjury 
actually  caused  definite  pecuniary  loss,  as  where  a  surety  makes  a 
false  affidavit  in  regard  to  his  responsibility,  Lagan  v.  Lynch  (N.  Y. 
1883)  49  Super.  Ct.  454;  Lawrence  v.  Harrington  (N.  Y.  1892)  63 
Hun.  195,  indemnification  is  properly  allowed.  In  establishing  this 
causal  relation  under  the  circumstances  of  the  principal  case,  however, 
the  effect  of  the  testimony  on  the  judgment  must  be  ascertained,  a 
result  which  is  impossible  without  a  virtual  new  trial.  Since  this  is  a 
fatal  objection  to  an  action  on  the  case,  Smith  v.  Lewis  supra,  it  would 
seem  to  apply  with  equal  force  to  an  action  for  civil  contempt.  It 
would  appear,  therefore,  that  the  defendant  is  liable  to  indictment 
only. 

Waters  and  Watercourses — Boundaries — Thread  of  a  Lake. — Action 
for  trespass.  The  parties  owned  adjoining  land  bounded  on  one  side  by 
a  lake  which  had  neither  outlet  nor  inlet.  Held,  each  abutting  owner 
was  entitled  to  the  land  under  water  in  front  of  his  premises  to  the 
thread  of  the  lake,  which  passed  through  the  center  of  the  lake  along 
its  longest  diameter.  Calkins  v.  Hart  (1909)  118  N.  Y.  Supp.  1049. 
The  main  object  of  the  division  of  water  beds  subject  to  private 
ownership  between  co-terminus  owners  of  the  shore,  is  to  secure  for 
each  owner  an  equitable  and  proportionate  share  of  the  bed.  Nott  v. 
Thayer  (N.  Y.  1857)  2  Bosw.  10.  This  principle  applies  alike  to  sub- 
merged and  alluvian  lands.  O'Donnell  v.  Kelsey  (1852)  10  N.  Y.  412. 
Therefore,  ordinarily,  the  direction  of  the  side  lines  which  bound  the 
upland    is   given   no   effect.     Benne   v.    Miller    (1898)    149    Mo.    228. 
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Where  the  shore  line  of  the  sea,  or  of  a  stream,  is  irregular,  such  re- 
sult is  obtained  by  establishing1  an  exterior  line  or  base,  and  dividing 
it  proportionately  to  the  divisions  on  the  shore,  connecting  the  re- 
spective points  by  straight  lines.  Rust  v.  Boston  Mill  Corporation 
(Mass.  1828)  6  Pick.  158;  O'Donnell  v.  Kelsey  supra;  Batchelder  v. 
Keniston  (1872)  51  N.  H.  496.  Where  the  shore  line  of  the  sea  is 
regular,  an  exterior  line  in  the  general  course  of  the  shore  is  estab- 
lished, and  the  side  lines  of  the  upland  lots  are  extended  to  it  at 
right  angles  with  the  shore  line,  Sparhawk  v.  Bullard  (Mass.  1840)  1 
Mete.  95,  and  in  the  case  of  a  stream  with  regular  banks  the  division 
lines  are  extended  into  the  stream  at  right  angles  to  its  thread.  Bay 
City  Gas  Light  Co.  v.  Industrial  Works  (1873)  28  Mich.  182.  This 
rule  has  been  extended  to  small  lakes  where  the  length  greatly  exceeds 
the  width.  Ledyard  v.  Ten  EycJc  (N.  Y.  1862)  36  Barb.  102.  How- 
ever, the  courts  have  refused  to  lay  down  a  general  rule  applicable  to 
all  lakes,  Pittsburg  &  L.  A.  Iron  Co.  v.  Lake  Superior  Iron  Co.  (1898) 
118  Mich.  109;  Stoner  v.  Rice,  Auditor  (1889)  121  Ind.  51,  and  differ- 
ing circumstances  have  given  rise  to  different  rules.  Hardin  v.  Jordan 
(1890)  140  TJ.  S.  371;  Scheifert  v.  Briegel  (1903)  90  Minn.  125.  Since 
the  end  of  such  division  is  an  equitable  apportionment,  an  inflexible 
rule  like  that  laid  down  in  the  principal  case  is  of  doubtful  expedi- 
ency. 

Waters  and  Watercourses — Natural  Wants — Injunction. — As  the 
result  of  a  dam  constructed  across  a  river  by  the  defendant  to  make 
a  fishing  pond,  the  flow  of  water  was  insufficient  for  the  natural  wants 
of  the  orators,  who  brought  a  bill  on  the  ground  that  the  defendant's 
use  was  unreasonable.  Held,  the  defendant's  use  was  unreasonable,  in 
view  of  the  reciprocal  rights  of  the  other  riparian  owners.  Lawrie 
v.  Silsby  (Vt.  1909)  74  Atl.  94.    See  Notes,  p.  65. 

WrLLS — Undue  Influence — Burden  of  Proof. — The  contestant  of  a 
will  appealed  from  the  probate  on  the  ground  that  evidence  to  show 
undue  influence  was  rejected.  Held,  although  such  evidence  was  ad- 
missible, the  biarden  was  on  the  contestant  to  prove  such  influence. 
In  re  Loree's  Estate  (Mich.  1909)  122  N.  W.  623. 

According  to  the  general  rule,  the  burden  of  proving  undue  influ- 
ence is  on  the  contestant,  Michael  v.  Marshall  (1903)  201  111.  70,  but 
it  woidd  seem  that  on  theory,  since  the  proponent  attempts  to  break  the 
descent,  the  burden  is  upon  him  to  establish  that  the  will  was  executed 
with  the  formalities  required  bv  law,  and  by  a  testator  possessing  a 
sound  and  disposing  mind.  Delafield  v.  Parish  (1862)  25  N.  Y.  9.  The 
better  view  therefore  places  the  burden  of  proving  capacity  on  the 
proponent,  Robinson  v.  Adams  (1874)  62  Me.  369,  although  but  slight 
evidence  is  required  to  make  out  a  prima  facie  case.  Spratt  v.  Spratt 
(1S>!9)  76  Mich.  384.  Por  the  same  reason  he  must  likewise  establish 
the  free  agency  of  the  testator  as  essential  to  the  validity  of  the  will. 
Barry  v.  Butlin  (1838)  2  Moore  P.  C.  480.  The  cases,  therefore,  would 
seem  to  lose  sight  of  sound  principle  in  putting  the  onus  on  the  con- 
testant, seeing  that  the  will  cannot  be  the  will  of  the  testator,  unless  he 
was  a  free  agent.  Sheehan  v.  Kearney  (Miss.  1896)  35  L.  K.  A.  102. 
Although  in  some  instances  the  burden  may  be  construed  narrowly  as 
the  duty  of  going  forward  with  the  evidence,  Bulger  v.  Ross  (1892) 
98  Ala.  267,  the  misapprehension  is  explicable  perhaps  in  that  the 
courts  treat  the  contest  on  the  ground  of  undue  influence  as  a  distinct 
proceeding.  Estate  of  Latour  (1903)  140  Cal.  414,  the  free  agency  of 
the  testator  being  presumed  by  the  probate.  See  Boyse  v.  Rossborough 
(1856)   6  II.  L.   Cas.  2,  49. 
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Law  and  Custom  of  the  Constitution.  By  Sir  William  R.  Anson, 
Bart.  3  volumes.  Vol.  I:  Parliament.  4th  ed.  Oxford:  Henry 
Frowde.     1909.     pp.  xxvi,  404. 

The  fourth  edition  of  Anson's  Law  and  Custom  of  the  Constitution 
follows  the  general  plan  of  the  first  edition  which  was  published  almost 
a  quarter  of  a  century  ago  and  has  well  served  many  generations  of 
Oxford  students  who  fain  would  master  the  mysteries  of  that  imposing 
legal  fabric.  Very  few  pages  have  been  added  to  the  text  as  it  stood 
in  the  last  reprint,  for  the  broad  outlines  of  English  institutions  have 
remained  unaltered  since  the  electoral  reforms  of  1885.  Nevertheless, 
Sir  William  has  had  to  record  the  fact  that  changes  even  more  signifi- 
cant than  those  in  mere  legal  framework  have  been  made  in  the  opera- 
tions of  parliamentary  machinery — changes  recorded  in  the  works  of 
Low,  Redlich,  and  Lowell,  to  whom  our  author  pays  just  tribute.  In 
fact,  substantially  all  of  the  new  matter  which  has  been  added  to  the 
volume  before  us  relates  to  the  recent  developments  in  English  parlia- 
mentary procedure — developments  which  seem  technical  and  trivial  to 
the  careless  observer  looking  for  the  spectacular  in  politics,  but  which 
go  to  the  very  roots  of  government  and  often  twist  legal  fi'amework 
all  out  of  joint.  Whoever  feels  quickened  to  join  in  the  attack  on 
Speaker  Cannon  and  the  Rules  Committee  will  do  well  to  ponder  first 
upon  Sir  William's  revised  pages  on  the  process  of  legislation  (pp. 
240-300)  where  he  will  learn  how  the  English  cabinet  has  been  forced 
by  the  sheer  pressure  of  legislative  business  to  adopt  the  closure  and 
guillotine.  American  students  who  last  summer  watched  the  waxing 
power  of  the  Senate  (in  spite  of  the  fact  that  revenue  bills  must  orig- 
inate in  the  House  of  Representatives)  will  discover  in  Sir  William's 
new  edition  how  the  upper  house  will  inevitably  grow  as  the  lower 
house  ceases  to  be  a  free  deliberative  assembly.  The  other  features 
of  this  work  remain  as  they  were  originally  planned  and  the  student 
who  would  know  the  composition  of  the  English  parliament,  the 
complicated  qualifications  on  the  suffrage,  the  privileges  of  the  two 
legislative  houses,  the  outlines  of  parliamentary  procedure,  the  rela- 
tions of  the  legislature  and  the  executive,  and  the  judicial  functions 
of  the  high  court  of  Parliament  will  find  this  compendium  clear, 
manageable,   and  authoritative. 

C.  A.  B. 

A  Treatise  on  the  Law  of  Intercorporate  Relations.  By 
Walter  Chadwick  Noyes.  Boston:  Little,  Brown  &  Company.  1909. 
pp.  lx,  924. 

The  first  edition  of  this  work,  which  appeared  in  1902  was  very 
justly  reviewed  in  this  magazine.1  The  reviewer,  said,  inter  alia, 
"Judge  Noyes'  book  is  marked  throughout  by  logical  analysis,  clear 
reasoning   and    scholarly   preparation."     "The   noteworthy    feature    of 
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the  book,  which  distinguishes  it  from  ordinary  text  books  of  law,  is  the 
accuracy  with  which  it  adheres  to  a  logical  plan  and  a  high  standard 
of  clearness  and  conciseness."  With  these  characterizations,  the 
present  reviewer  is  in  perfect  accord.  Lawyers,  legislators  and  the 
public  owe  a  debt  of  gratitude  to  the  writer  on  any  phase  of  law  who 
devotes  such  capable  faculties  as  the  author  displays  to  the  writing  of 
an  illuminating  treatise,  dedicating  his  ideas  to  the  public  instead  of 
housing  them  up  in  a  law  firm,  or  exerting  those  faculties  exclusively 
in  the  interests  of  a  few  clients.  Especially  is  this  true  of  a  work 
which  reduces  to  obvious  order,  the  apparent  chaos  of  so  new  and 
important    a   field   of   law. 

In  revising  the  first  edition  the  author  has  noted  numerous  de- 
cisions rendered  since  it  appeared,  and  it  is  believed  that  throughout 
the  work  these  decisions  are  so  incorporated  in  the  text  and  notes 
as  to  present  the  equivalent  of  a  wholly  new  writing.  In  the  preface 
the  author  calls  attention  to  the  fact  that  the  alterations  and  en- 
largements of  the  last  six  chapters  have  been  so  extensive  as  to  neces- 
sitate new  paragraph  arrangement.  These  chapters  deal  with  the 
topic  of  "Legislation  Affecting  Combinations,"  sub-divided  as  fol- 
lows:—"The  Federal  Anti-Trust  Statute;"  "Its  Constitutionality;" 
"Construction  and  Application;"  "Eights,  Remedies  and  Procedure," 
under  it;  "State  Anti-Trust  Statutes;"  "Their  Constitutionality;" 
their  "Construction  and  Application;"  "Rights,  Remedies  and  Pro- 
cedure under  State  Anti-Trust  Statutes." 

In  the  enlarged  treatment  of  these  topics,  the  author  has  exercised 
the  same  acumen,  logic  and  clearness  which  characterized  the  first 
edition.     Altogether  233   pages  have  been  added. 

Obviously  a  work  in  so  new  a  field  can  not  be  beyond  the  criticism 
of  learned  readers,  at  every  point.  Even  the  present  reviewer  ven- 
tures to  suggest  some  doubts.  In  discussing  at  length  ultra  vires  sales 
of  franchises,  §  136  ff.,  and  ultra  vires  railroad  leases,  §  239  ff.,  and 
particularly  in  §  242,  and  note,  where  the  author  approves  a  prevailing 
criticism  of  St.  Louis  etc.  R.  R.  Co.  v.  Terre  Haute  etc.  R.  R.  Co.2 
the  lessor  and  lessee  (vendor-vendee),  where  both  are  without  ex- 
press legislative  authority,  are  regarded  as  in  pari  delicto.  Hence  on 
the  point  of  disaffirmance  the  author  states  that,  taken  in  connection 
with  the  language  of  the  Pullman  Car  Co.  cases,3  the  decision 
"in  effect  gives  the  lessee  the  exclusive  right  of  repudiation,  for  if  the 
lessor  repudiates,  he  is,  according  to  the  decision,  without  remedy."  It 
is  submitted  that  the  lessor  and  lessee  are  not  in  pari  delicto,  though 
to  be  sure  Mr.  Justice  Gray  does  say  they  are.  The  lessor  or  vendor 
and  the  lessee  or  vendee  of  a  franchise  (without  express  legislative 
authority)  are  both  not  only  acting  ultra  vires,  but  they  are  violating 
rules  of  public  policy.  So  the  author  states, — and  concludes  that  they 
are  in  pari  delicto.  But  these  rules  of  public  policy  are  different  in 
degree.  The  vendee  is  usurping  a  franchise  and  upon  ouster  proceed- 
ings would  be  ousted  of  the  special  franchise.  The  vendor,  on  the  other 
hand,  if  proceeded  against  might  be  ousted  of  its  primary  franchise,  to 
be  a  corporation.  It  is  submitted  that  this  is  a  case  where  the  law  is 
directed  more  strongly  against  the  vendor  or  lessor,  and  that  the  rule 
of  the  Terre  Haute  case  is  at  least  not  inconsistent  with  established 
principles. 

2(i8qi)    145  U.  S.  393- 

3(i8q7)   171  U.  S.  138;  (1890)   139  U.  S.  24. 
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The  reviewer  doubts  whether  sufficient  care  has  been  exercised  in 
stating  the  result  of  the  important  case  of  Loewe  v.  Lawlor.*-  That 
decision  is  not  rested  upon  the  restraint  placed  by  the  combination 
upon  the  manufacture  of  goods  intended  for  interstate  shipment. 
Surely  in  view  of  the  Knight  case5  such  intent  cannot  make  manu- 
facture interstate  commerce.  Nor  does  the  decision  rest  upon 
the  restraint  upon  the  sale  in  general  in  the  States  to  which  the 
goods  were  shipped  or  were  to  be  shipped.  The  Act  can  reach 
only  restraints  upon  sales  of  the  articles  so  long  only  as  they  remain 
"articles  in  interstate  commerce."  It  is  only  the  ensemble  of  the  acts 
alleged  in  the  complaint  in  the  Lawlor  case  that  brought  the  re- 
straint practiced  by  the  defendants  within  the  scope  of  the  Act.  The 
Court  said,  "If  the  purposes  of  the  combination  were,  as  alleged,  to 
prevent  any  interstate  transportation  .  .  ."  p.  301,  and,  "that 
at  the  time  the  alleged  combination  was  formed  they  were  in  the 
process  of  manufacturing  a  large  number  of  hats  for  the  purpose  of 
fulfilling  engagements  then  actually  made  with  consignees  and  whole- 
sale dealers  in  States  other  than  Connecticut  .  .  ."   p.  304. 

Not  the  least  interesting  portions  of  the  treatise,  though  merely 
incidental,  are  the  suggestions  of  amendments  to  the  anti-trust  laws  at 
pp.  709,  738,  note,  and  at  p.  784,  note.  Particularly  the  last,  where  the 
author  says,  "the  regulation  of  commerce  may  consist  in  the  imposition 
as  well  as  in  the  removal  of  restraint.  If  the  present  statute  [Fed- 
eral Anti-Trust  Law]  prove  insufficient,  it  may  be  necessary  to  place 
limitations  upon  interstate  commerce."  As  an  illustration  of  the  neces- 
sity for  such  legislation  the  case  is  put  of  a  large  manufacturer  out- 
side the  State  shipping  in  at  cut  prices  to  destroy  a  small  competitor 
operating  wholly  within  the  State.  State  legislation  can  not  reach  the 
evil,  because  a  State  can  not  interfere  with  interstate  commerce;  and, 
since  there  is  no  restraint  of  interstate  commerce  here  practiced  the 
evil  is  not  within  the  Federal  Act.  Obviously  what  is  needed  is  a  re- 
straint upon  interstate  commerce  to  prevent  its  use  as  an  instrument 
for  the  destruction  of  competition. 

It  is  apparent  from  the  isolated  character  of  the  points  criticized 
that  the  reviewer  has  found  very  little  to  take  issue  with.  In  truth, 
this  treatise  exhibits  the  careful  thought,  clearly  stated,  of  a  strong 
mind  that  has  gone  far  toward  the  mastery  of  the  very  important  and 
difficult  subject  treated.  Absolute  mastery  is  an  oft-demonstrated  im- 
possibility. It  is  hoped,  however,  that  the  author  will  strive  in  pur- 
suit of  it,  and  will  give  the  public  and  the  profession  further  cause 
for  gratitude  for  his  work  in  his  chosen  field. 

D.  0.  McG. 

The  Law  of  Guaranty  Insurance.  By  Thomas  Gold  Frost.  2nd 
ed.  Boston :  Little,  Brown  &  Co.    1909.    pp.  liv,  802. 

The  rapid  development  of  the  law  affecting  the  various  forms  of 
compensated  suretyship  has  made  imperative  a  revision  of  the  first  edi- 
tion of  this  treatise  published  in  1902. 1  The  scope  of  the  new  edition  is 
substantially  that  of  the  first  edition.  Bringing  the  work  down  to 
date,  however,  ha^  involved  the  addition  of  recent  decisions  of  the 
extent  of  five  hundred  and  over  and  the  addition  of  about  two  hundred 

4 (1907)  208  U.  S.  274. 
5(i8Q4)   156  U.  S.  1. 

'Reviewed.  2  Columbia  Law  Review  433. 
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and  fifty  pages  to  the  text.  The  work  of  expanding  the  text  has  not 
been  extended  to  the  somewhat  anomalous  chapters  on  pleading  and 
practice  appearing  in  the  earlier  edition.  The  new  and  separate  chap- 
ter on  the  subject  of  rights  of  subrogation,  contribution  and  exonera- 
tion would  seem  to  be  essential  in  a  work  of  this  character.  The  au- 
thor divides  his  work  into  practically  separate  treatises  on  fidelity 
insurance,  commercial  insurance,  under  which  head  he  includes  con- 
tract credit  and  title  insurance,  and  judicial  insurance  or  court  or  ad- 
ministrative bonds.  This  classification,  while  not  strictly  scientific, 
has  the  merit  of  convenience  and  may  be  justified  on  that  ground. 

In  the  first  edition,  the  author  avowedly  limited  himself  to  the 
task  of  digesting  the  case  law  on  the  subject  leaving  "to  the  courts 
their  natural  and  allotted  task  of  defining  the  unsettled  principles  of 
guaranty  insurance  law."  In  the  present  edition  he  has  to  a  modest 
degree  thrown  aside  this  limitation  and  undertakes  to  insert  more  of 
his  own  views  on  the  various  questions  under  discussion.  This,  while 
important  in  any  case,  seems  to  us  especially  desirable  where  the  sub- 
ject under  consideration  is  one  undergoing  rapid  development  as  has 
been  the  case  in  the  law  of  guaranty  insurance,  where  the  courts  have 
been  required  to  apply  familiar  principles  of  insurance  law  to  new 
conditions. 

Taken  as  a  whole,  the  book  will  be  found  to  contain  a  concise 
but  comprehensive  presentation  of  the  law  of  guaranty  insurance,  use- 
ful to  practising  lawyers  and  suggestive  to  students  of  the  special 
branches  of  the  law  of  insurance  and  suretyship  considered. 

H.  F.  8. 

Cases  ox  Criminal  Law  (Am.  Case  Book  Series).  By  William  E. 
Mikell.  James  Browx  Scott,  General  Editor.  St.  Paul,  Minn.: 
West  Publishing  Co.    1908.    pp.  xviii,  610. 

If  a  preface  is  of  advantage  in  a  casebook,  no  one  is  better  fitted  to 
write  it  than  the  compiler  of  the  cases.  In  the  present  work  is  found 
a  sort  of  blanket  preface  to  all  the  casebooks,  prepared  and  prospective, 
of  this  series.  The  viewpoint  of  the  General  Editor  is  substituted  for 
that  of  the  author,  and  thus  supervision  seems  to  take  the  place  of 
collaboration.  This  impression  is  emphasized  by  the  General  Editor's 
almost  detailed  outline  of  casebooks  not  yet  in  preparation. 

Probably  the  hampering  effect  of  such  supervision  accounts  for  the 
crowding  and  consequent  confusion  of  sections  in  Chapter  II,  under 
"Elements  of  Crime."  In  a  logically  subdivided  chapter,  each  sub- 
division excludes  every  other;  in  this  case,  the  first  section,  "Union  of 
Intent  and  Act,"  is  included  in  each  of  the  next  seven  sections,  which 
are  examples  of  the  various  classes  of  offenses  viewed  with  regard  to 
the  person  or  thing  injured;  the  ninth  and  tenth  sections  are  discus- 
sions of  consent  and  coercion  respectively,  and  are  not  exclusive  of 
any  of  the  seven  next  preceding. 

The  interesting  question  of  the  necessity  of  intent  as  an  element  of 
statutory  crimes,  is  well  presented  in  the  two  English  cases,  Kegina 
v.  Prince1  and  Regina  v.  Tolson.2  If  these  cases  can  be  recon- 
ciled, it  may  be  that  the  turning  point  of  the  decisions  is  the  question 
of  the  natural  wrongfulness  of  the  act,  as  pointed  out  by  Bramwell, 
B.,  at  the  foot  of  p.  98. 

1(i875)   13  Cox,  C.  C.  138. 
2(i88o)   23  Q.  B.  D.   168. 
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The  general  American  doctrine  appears  in  a  per  curiam  opinion  of 
half  a  dozen  lines.3 

The  border  line  of  self  defense  is  well  presented  in  People  v.  But- 
ton4 (p.  247),  which  seems  to  hold  that  an  unlawful  aggressor  whose 
assault  has  rendered  the  adversary  unable  to  comprehend  the  ag- 
gressor's full  withdrawal  from  the  affray,  can  not  lawfully  kill  such 
adversary  in  resisting  the  latter's  continued  onset.  The  omitted  parts 
of  the  opinion,  however,  indicate  the  readiness  of  the  court  to  retreat 
from  the  extreme  position  taken  in  the  printed  part,  as  applied  to 
the  facts  in  this  particular  case.  The  case  might  well  have  been  set 
out  in  full,  and  a  few  citations  on  so  important  a  doctrine  as  this, 
would  be  useful. 

No  case  is  cited  upon,  and  no  reference  made  to,  the  doctrine  of 
some  states,  that  one  may  oppose  force  to  force,  even  to  death,  in 
going  to,  or  without  retreating  from,  the  place  where  he  has  a  lawful 
right  to  be.5 

Illustrating  the  doctrine  of  contributory  acts  in  homicide,  the  case 
of  People  v.  Lewis6  (p.  340),  is  interesting.  The  refinements  of  the 
Common  Law  distinctions  on  the  point  of  larceny,  are  excellently 
brought  out.  It  is  noteworthy  that  the  able  author  of  this  book  finds 
practically  the  whole  doctrine  of  this  and  kindred  crimes,  best  illus- 
trated by  the  English  decisions.  The  statutory  crime  of  obtaining 
property  by  false  pretenses  is  equally  well  handled. 

Considering  the  book  in  its  entirety,  one  can  not  but  admire  the 
evident  tirelessness  of  the  author  in  the  examination  of  cases  and  his 
fine  discrimination  in  their  choice. 

The  work  contains  a  good  index : — the  author's  assurances  that  the 
cases  may  be  relied  upon  by  the  active  practitioner  as  well  as  by  the 
school  student:  a  careful  reading  of  the  book  gives  conviction  that  the 
author's  assurances  in  this  regard  are  well  founded. 

M.  F.  D. 

Unfair  Business  Competition.  By  Harry  D.  Nims.  New  York: 
Baker,  Voorhis  &  Co.    1909.    pp.  xlvi,  581. 

Selecting  as  his  title  a  modern  phrase  of  doubtful  value,  the  author 
has  shown  commendable  diligence  in  collecting  a  number  of  cases  in 
which  courts  of  equity  have  assumed  jurisdiction  over  torts.  Some 
space  is  devoted  to  tortious  interference  with  contract  as  this  topic  has 
developed  since  Lumley  v.  Gye1  and  Bowen  v.  Hall2  were  decided. 
The  cases  are  summed  up  reasonably  well  as  are  the  divergent  views 
developed  in  different  jurisdictions. 

Practicing  lawyers  will  find  this  a  useful  book.  It  is  in  some  re- 
spects more  convenient  than  an  ordinary  digest.  From  the  standpoint 
of  the  scholarly  scientific  lawyer  there  is  not  much  to  praise  in  this 
volume.  Little,  if  any,  original  thought  is  to  be  found,  and  mooted 
questions  are  left  unsolved.  In  the  review  of  conflicting  decisions 
there  is  no  attempt  to  work  out  a  correct  principle,  and  a  reader  seek- 
ing light  on  perplexing  problems  will  be  disappointed. 

3State  v.  Reppeth    (1904)    7*   Oh.   St.  85. 

4  (1895)    106   Cal.    628. 

5See  State  v.  Donnelly  (1886)  69  la.  705;  State  v.  Bartlett  (1902)  170 
Mo.  658;  Runyan  v.  State  (1877)  57  Ind.  80,  quoted  apparently  without 
disapproval  in  Beard  v.  U.  S.  (1894)   158  U.  S.  55°. 

•(1899)    124  Cal.   551. 

x(i853)   2  E.  &  B.  216. 

2(i88i)   6  Q.   B.  D.  333- 
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There  is  practically  no  analysis  of  cases  and  the  author  contents 
himself  with  extracts  from  opinions,  and  statements  of  the  facts  in- 
volved. Quotations  from  opinions  are  legitimate  and  may  often  be 
given  with  great  propriety,  but  nevertheless  a  book  should  be  stamped 
with  some  originality  and  should  add  something  to  the  accumulated 
wisdom  on  the  topic  treated.  In  this  respect  Mr.  Nims  has  furnished 
little  to  the  profession  and  has  not  given  evidence  of  any  profound 
study  of  the  principles  upon  which  equity  assumes  jurisdiction. 

Some  crudities  of  expression  might  have  been  avoided  by  more 
careful  revision  and,  on  the  whole,  the  book  gives  a  certain  impression 
of  immaturity. 

C.  D.  A. 
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MONOPOLIES:   THE  CAUSE  AND  THE 
REMEDY. 

I.  The  Cause. 

Profound  knowledge  of  the  nature  of  political  causes  led  Daniel 
Webster  in  his  Plymouth  oration  of  December  22,  1820,  to  say  of 
the  French  law  of  equal  inheritance  that  "if  the  government  do 
not  change  the  law,  the  law  in  half  a  century  will  change  the  gov- 
ernment; and  the  change  will  not  be  in  favor  of  the  power  of  the 
crown."  Six  years  later  government  made  the  effort.  'The  pro- 
gressive partitioning  of  landed  estates,"  Charles  X  said  in  his 
speech  to  the  Legislative  Chambers,  "essentially  contrary  to  the 
spirit  of  a  monarchical  government,  would  enfeeble  the  guaranties 
which  the  charter  has  given  to  my  throne,  and  to  my  subjects. 
Measures  will  be  proposed  to  you,  gentlemen,  to  establish  the 
consistency  which  ought  to  exist  between  the  political  law  and  the 
civil  law,  and  to  preserve  the  patrimony  of  families  without  re- 
stricting the  liberty  of  disposing  of  one's  property." 

The  situation  which  now  exists  in  this  country  reverses 
French  conditions  of  which  Mr.  Webster  spoke.  We  have  a  demo- 
cratic government  in  which  there  have  recently  arisen  great  ine- 
qualities of  property.  We  are  perplexed  by  the  presence  of  corpo- 
rate possessions,  which  by  their  size  are  able  to  dominate  markets, 
and  to  affect  government  through  influences  whose  strength  we 
cannot  measure.  National  consciousness  is  exercised  by  the  problem 
how  to  restore  the  old  conditions  of  equality  upon  which  our 
social  philosophy  has  always  rested. 

The  soundness  of  that  philosophy  we  do  not  question.  The 
purpose  of  democratic  government  is  to  secure  equal  opportunities 
to  each  citizen.  Not  equal  opportunities  alone  of  sharing  in  govern- 
ment— for  that  is  not  an  end  in  itself — but  equal  sharing  in  govern- 
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ment  that  each  may  have  equal  opportunities  of  life,  liberty  and  the 
pursuit  of  happiness.  Democratic  government  which  does  not 
protect  these  rights  has  neglected  its  essential  function. 

Upon  this  subject,  Mr.  Webster  said,  in  words  which  seem  to 
deal   with  present   conditions : 

"The  freest  government,  if  it  could  exist,  would  not  long 
be  accepted,  if  the  tendency  of  the  laws  were  to  create  a  rapid 
accumulation  of  property  in  few  hands,  and  to  render  the  great 
mass  of  the  people  dependent  and  penniless.  In  such  a  case,  the 
popular  power  would  be  likely  to  break  in  upon  the  rights  of  prop- 
erty, or  else  the  influence  of  property  to  limit  and  control  the  exer- 
cise of  popular  power." 

No  statesman  of  the  present  day  has  expressed  the  facts  and 
origins  of  existing  conditions  as  they  appear  in  these  two  sentences, 
written  ninety  years  ago.  The  warning  is  before  us,  and  if  our 
laws  have  favored  the  concentration  of  wealth  the  reaction  upon 
our  system  of  government  need  not  surprise  us. 

The  tendency  to  "a  rapid  accumulation  of  property  in  few 
hands"  is  the  subject  which,  with  increasing  insistency,  occupies 
the  chief  attention  of  the  American  people.  Accumulations  of 
property  by  corporate  consolidations  such  as  the  world  has  never 
before  seen  are  subject  to  a  single  control.  One  corporation  by  its 
colonizations  may  change  the  vote  of  great  States ;  its  accumula- 
tions are  used  to  build  cities ;  it  disburses  annual  receipts  of  over 
three  hundred  and  fifty  millions  of  dollars,  and  eighty  thousand 
stockholders  (not  to  speak  of  the  bondholders)  pay  it  allegiance; 
it  has  absorbed  all  old  competition,  and  its  size  and  economic  power 
deter  all  new ;  so  powerful  is  "the  underground  influence"  of  such 
an  institution,  (the  phrase  is  Mr.  Taft's)  that  national  policies  are 
affected  by  the  views  of  the  directorate. 

In  some  kinds  of  business  the  avenues  of  trade  are  open  only 
to  a  single  concern.  The  farmer  may  sell  cattle,  linseed,  beet  sugar, 
cottonseed  and  tobacco  only  as  the  trusts  choose  to  buy,  and  he 
may  buy  his  fertilizers,  his  seeding  and  harvesting  machines  and 
his  jute-bagging  only  as  the  trusts  choose  to  sell  to  him.  The 
"cost  of  living."  instead  of  being  an  expression  of  the  needs  and 
resources  of  society  adjusting  themselves  through  multitudinous 
transactions,  is  fixed  by  central  authorities ;  they  limit  the  output 
and  control  the  prices  of  crackers,  hams,  sugar,  salt,  kerosene, 
chewing  gum,  matches,  glue,  soil  and  sewer  pipe,  radiators,  sewing 
machines,  etc.  Competition  with  them  offers  little  hope  of  success; 
conversely,  escape  from  their  terms  is  impossible. 
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Laws  are  to  be  tested  not  by  their  purpose  but  by  their  results. 
If  equality,  which  is  "the  very  foot  and  foundation  of  democracy," 
be  the  purpose  of  our  laws  they  are  obviously  a  failure,  for  equal- 
ity does  not  result.  What  we  are  accustomed  to  call  "competition" 
is  the  rivalry  of  equals :  the  rivalry  of  unequals  is  destruction. 
Wrestlers  compete  according  to  classified  weights,  but  you  cannot 
have  heavy  weight  and  feather  weight  classes  in  trade.  Neither 
legislatures  nor  courts  are  able  to  compel  unequals  to  compete  on 
equal  terms.  "Commerce,"  says  Montesquieu,  "is  a  profession  of 
people  who  are  on  an  equality,  for  merchants  of  unbounded  credit 
would  monopolize  all  to  themselves.  The  most  miserable  among 
despotic  states  are  those  where  there  is  such  a  monopoly."  : 

The  conditions  are  not  new.  They  have  been  growing  upon 
our  consciousness  for  more  than  twenty  years.  Out  of  them  has 
grown  a  persistent  demand  that  the  conditions  affording  equality  of 
opportunity  be  restored ;  that  the  equality  be  real  and  practical,  not 
theorized  and  remote ;  that  "the  political  law"  square  with  "the 
civil  law" ;  that  government  be  so  administered  as  to  carry  out  the 
purpose  for  which  it  exists.  The  agitation  has  lasted  too  long,  the 
demand  is  too  steady  to  be  neglected.  "Statesmen,"  says  Burke,2 
"instead  of  exploding  general  prejudices,  employ  their  sagacity  to 
discover  the  latent  wisdom  which  prevails  in  them."  3 

The  monopoly  possessed  by  small  concerns  through  the  owner- 
ship of  patents  or  local  advantages  excites  no  alarm.  It  is  the 
monopoly  of  mammoth  corporations  in  the  staples  and  general 
commodities  that  creates  a  national  danger.  Possessing  no  advan- 
tage over  competitors  except  size,  their  monopoly  is  obviously  due 
to  that  alone :  their  size  in  turn  is  attributable  to  the  hope  and 
effort  to  secure  monopoly ;  if  advantage  over  competitors  were  not 
obtained,  consolidations  would  not  be  made. 

The  creation  of  a  trust  means  the  joining  together  of  a  large 
proportion  of  the  effective  competitors  into  a  concern  of  great  size ; 
it  starts  with  the  capital  of  all,  the  influence  of  all,  the  facilities 
of  all  and  the  customers  of  all.  Securities  in  any  amount  may  be 
produced  at  will — cash  avails  also  for  exceptional  cases,  with  which 
to  buy  out  dangerous  rivals  if  any  remain;  the  same  factors  create 
the  inducements  for  the  rivals  to  sell.     If  they  will  not  sell,  the 

'Spirit  of  the  Laws,  ed.  of  1778,  vol.   1,  p.  64. 

2Thoughts  on  the  French  Revolution. 

3The  prejudice  is  so  general  as  to  require  recognition  by  the  courts.  To 
charge  a  corporation  with  being  a  trust  is  held  to  be  libelous  per  se.  Stern- 
berg Mfg.  Co.  v.  Miller,  etc.,  Co.   (1909)    170  Fed.  298. 


94  COLUMBIA  LAW  REVIEW. 

trust  with  its  greater  capital  and  credit  can  maintain  a  price  war 
until  they  succumb.  Then  the  trust  dominates  the  markets,  and 
simple  precautions  suffice  to  deter  new  competition ;  the  trust  will 
buy  all  patents  and  facilities  helpful  to  its  control,  it  will  extend 
in  one  direction  to  control  the  supply  of  material,  and  in  the  other 
to  eliminate  middlemen  and  reach  the  consumer.  The  larger  it 
grows  the  stronger  it  becomes.  Its  size  gives  it  competitive  power ; 
industrial  strength  then  adds  to  itself  consequential  civil  and  politi- 
cal powers,  and  the  combination  is  monopoly  in  its  recognized 
form.4 

Now  it  is  clear  from  all  historical  examples  that  rapid  concen- 
tration of  the  control  of  wealth  is  harmful  to  any  national  life  and 
especially  to  that  of  a  democracy.  It  is  necessary  to  reiterate,  for 
each  generation  forgets  preceding  truisms,  that  a  reasonable  dif- 
fusion of  resources  should  be  the  solicitude  of  government.  In 
Bacon's  pungent  language : — "Above  all  things,  good  policy  is  to  be 
used,  that  the  treasures  and  monies  in  a  State  be  not  gathered  into 
few  hands,  for  otherwise,  a  State  may  have  great  stock,  and  yet 
starve ;  and  money  is  like  muck,  not  good  except  it  be  spread."  5 
This  has  been  from  the  beginning  the  object  of  democratic  states- 
men, and  was  the  basis  of  Jefferson's  re-writing  of  the  Virginia 
Constitution.  He  thought  a  farming  population  the  best  class  of 
citizens  because  it  contains  a  safe  distribution  of  power.  With 
manufacturing  and  commercial  interests  danger  lies  in  unchecked 
power  to  organize ;  that  power  tends  to  alter  the  center  of  political 
gravity,  and  Adam  Smith  speaks  of  it  as  "the  mean  rapacity,  the 
monopolizing  spirit  of  merchants  and  manufacturers,  who  neither 
are  nor  ought  to  be  the  rulers  of  mankind."  The  guaranty  against 
the  abuses  alike  of  centralizing  absolutism,  of  industrial  monopoly 

4  A  railroad  is  to  a  large  extent  a  natural  monopoly.  The  great  amount 
and  permanent  fixity  of  the  capital  required  prevent  any  ebb  and  flow  of 
competition  in  adjustment  to  demands.  A  railroad  monopoly  is  not  per- 
manently oppressive;  its  rates  are  subject  to  public  regulation.  The 
conduct  of  railroads  cannot  be  the  business  of  numbers  of  individuals ; 
there  is,  therefore,  socially  no  oppression  or  inequality  in  their  being  kept 
out  of  it.  Rate  regulation  does  not  need  to  be  followed  up  by  the  legisla- 
tive regulation  of  all  other  conditions  in  the  attempt  to  esablish  general 
competition  or  general  opportunity  through  equalization  of  conditions,  for 
railroad-running  can  never  be  general.  The  permissible  size  of  railroad 
corporations  must  therefore  depend  on  special  considerations. 

6Of  Seditions  and  Troubles.  "With  us  it  should  never  be  forgotten 
that  it  is  the  partibility,  the  frequent  division  and  unchecked  alienation 
of  property,  that  are  essential  to  the  health  and  vigor  of  our  institutions." 
Revisers'  Notes  to  the  New  York  Revised  Statutes ;  Fowler,  Real  Property 
Law  (2  ed.)  1022. 
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tending  to  absorb  political  power,  and  of  impatient  democracy  is  a 
wide  distribution  of  the  points  of  resistance.6 

It  follows  inevitably  that  if  the  government  permit  the  place 
which  it  should  occupy  with  its  equal  regulations  to  be  appropriated 
by  a  combination  of  some  of  its  citizens  to  the  exclusion  of  the 
rest — still  more  if  the  government  license  such  a  combination — a 
new  form  of  organization  results  which  is  not  democratic  in  pur- 
pose. "Government  may  be  conceived  of  as  merely  the  instru- 
ment of  society.  Where  men  are  united  in  groups  there  arises 
from  their  union  the  necessity  of  action  on  behalf  of  the  group. 
That  part  of  society  which  attends  to  the  business  of  the  whole  is 
the  government."7  Any  exercise  of  those  powers  or  interfer- 
ence with  them  by  a  combination  outside  of  government  must, 
therefore,  be  repressed  or  diverted;  otherwise  government  degen- 
erates or  is  thwarted.  This  is  equally  true  of  Doukhobors  forc- 
ing their  way  across  country,  of  labor  unions  which  obstruct  the 
mails,  and  of  associations  of  manufacturers  powerful  enough  to 
"write  their  own  tariff."8  The  power  of  combination  is  so  closely 
associated  with  the  power  of  control  that  one  is  tempted  to  say 
that  government  is  the  characteristic  function  of  combination. 

Very  small  combinations  are  of  infinitesimal  and  unnoticed 
power ;  it  is  only  when  the  combination  is  of  great  size  that  it  be- 
gins to  show  its  nature.  Then  either  it  has  assumed  functions  of 
government,  or  it  becomes  a  branch  of  government  itself.  Any- 
thing else  is  a  condition  of  unstable  equilibrium :  a  state  of  affairs, 
for  example,  in  which  the  State  keeps  the  peace,  controls  the  army 
and  navy  and  guarantees  the  right  of  property,  while  the  means  of 
subsistence  are  controlled  by  the  representatives  of  monopoly,  is 
but  a  brief  stage  in  a  rapid  progression. 

Republican  government  is  possible  because  of  the  interest  of 
citizens  in  it  as  their  combination ;  if  they  are  more  immediately 
interested  in  another  combination  of  equal  power  government 
must  yield.     It  is  useless  to  deny  that  loyalty,  like  other  virtues, 

"Compare  the  constitutions  of  Arkansas,  Nevada,  North  Carolina,  Ten- 
nessee and  Texas,  which  group  monopolies  and  perpetuities  as  institu- 
tions which  "are  contrary  to  the  genius  of  a  free  State,  and  ought  not  to 
be  allowed."  and  Mr.  Taft's  advocacy  in  his  recent  Denver  speech  of  state 
action  to  "make  much  more  drastic  the  rule  against  perpetuities  which 
obtains  at  common  law."  In  this  speech  he  even  advocated  legislation 
similar  to  the  French  law  of  equal  inheritance,  in  order  to  avoid  the  con- 
centration of  wealth. 

'Encyc.  Brit.,  tit.  Government. 

8See  the  remarks  of  Mr.  Justice  Swayne  in  Trist  v.  Child  (1874)  21 
Wall.  441. 
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has  its  causes  and  without  them  does  not  exist.  Only  the  senti- 
mentalist or  the  demagogue  ignores  the  fact  that  "man  acts  from 
motives  relative  to  his  interest,  and  not  on  metaphysical  specula- 
tions." 

One  definite  economic  apology  is  made  for  monopoly — that  it 
reduces  prices  and  benefits  the  consumer,  that  if  it  be  a  "good" 
monopoly  the  community  will  be  benefited.  If  this  be  true,  if  the 
huge  corporation  can  produce  at  lower  prices  than  competitors,  the 
latter  will  have  to  go  out  of  business.  The  reduction  of  prices 
put  forward  as  an  excuse  means,  therefore,  the  destruction  of  com- 
petition. 

But  the  defense  urged  by  monopoly  that  the  advantages  of  pro- 
duction are  transferred  to  the  consumer  is  not  to  be  accepted. 
Certainly  there  is  no  voluntary  benefaction  ;  monopoly  will  transfer 
only  as  much  benefit  as  it  is  compelled  to.  The  jargon  of  "good" 
and  "bad"  trusts  means  that  the  "bad"  trust  has  to  fight  for  its 
monopoly,  has  to  undersell  competitors ;  the  "bad"  trust  is  the 
one  that  makes  price  benefits  for  the  buying  community.  It  is 
"bad"  because  it  is  competing  effectively;  when  the  fight  is  over 
and  the  outcries  of  beaten  competitors  have  subsided  it  becomes 
a  "good"  trust.  What  the  "good"  trust  does  in  the  matter  of 
prices  we  do  not  know.  Trusts  are  organized  for  pecuniary  profit, 
and  their  prices  are  dictated  by  their  power  and  prudence.  Once 
in  charge  of  all  markets  they  may  reduce  prices  much  slower  than 
discoveries  of  trade,  economies  of  production,  benefits  of  inventions 
will  warrant.  After  a  time  we  have  no  means  of  knowing  what 
prices  would  have  been  without  monopoly ;  where  it  exists  all  op- 
portunity for  economic  comparison  ceases. 

Apologists  find  it  generally  prudent  to  be  more  vague  and  to 
defend  the  great  size  of  corporations  without  admitting  the  ex- 
istence of  monopoly.  "If  the  law,"  says  Mr.  Knox,  "will  guar- 
antee to  the  small  producer  protection  against  piratical  methods  in 
competition  and  keep  the  highways  to  the  markets  open  and 
available  to  him  for  the  same  tolls  charged  to  his  powerful  com- 
petitor he  will  manage  to  live  and  thrive  to  an  astonishing  de- 
gree."9 Concern  for  national  well-being  is  thus  harmonized  with 
zeal  for  trade.  Of  corporations  it  is  said  that  "their  number  and 
size  alone  appall  no  healthy  American.  We  are  accustomed  to 
large  things  and  to  do  them  in  a  large  way."10 

"Answer  of  Attorney-General   to  Judiciary   Committee  of  Senate,  Janu- 
ary 3,  1903,  Doc.  IV.  73rd  Senate,  57  Cong.  2nd  Sess. 
10Mr.  Knox's  speech  at  Pittsburg. 
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But  if  you  permit  incorporation  without  fixing  any  limit  to  the 
permitted  amount  of  capital  and  allow  each  corporation  to  choose 
its  own  size,  a  corporation  of  such  a  size  will  be  formed  as 
eventually  to  own  all  the  Bessemer  ore  in  the  country.  There  is 
no  need  to  discuss  the  phrase  "piratical  methods"  or  to  attempt  to 
learn  whether  it  has  any  tangible  meaning,  for  if  you  permit  great 
inequalities  you  destroy  the  possibility  of  competition.  The  advan- 
tages of  individualism  cut  no  figure  if  the  law  gives  the  right  to 
combine  to  such  an  extent  as  to  make  competition  impossible,  and 
equal  freight  rates  are  of  minor  importance  if  the  trust  control 
the  supply  or  the  prices  of  raw  material.  To  put  it  broadly, 
democracy — or  the  equality  of  right — is  valueless  without  the 
power  to  command  enjoyment  of  the  right. 

It  is  not  necessary  perhaps  to  explain  that  the  equality  now 
advocated  is  not  the  socialist's  ideal  of  the  equal  division  of  prop- 
erty. Such  a  condition  is  impossible  to  create,  and  equal  rewards 
for  unequal  services  are  not  desirable.  It  is  to  the  common  advan- 
tage, as  it  has  always  been,  that  enterprise,  talent  and  industry 
should  be  able  to  secure  the  rewards  which  are  their  due. 

Nor  is  the  argument  directed  to  the  abolition  of  corporations. 
The  affairs  of  modern  commerce  demand  large  agencies.  Cor- 
porations are  an  essential  element  of  modern  civilization,  and  their 
existence  within  reasonable  limits  should  be  fostered.  Exactly 
where  the  limit  is  to  be  found  need  not  here  be  pointed  out ;  it  is 
clear  that  it  has  been  passed  when  the  corporation  has  attained 
monopoly. 

The  point  which  it  is  sought  to  emphasize  is  that  monopoly  is 
neither  an  element  of  democratic  civilization,  nor  consistent  with 
it.  If  the  laws  tend  to  create  a  rapid  accumulation  of  property  in 
few  hands,  the  result,  as  Air.  Webster  said  and  as  we  see  it,  must 
be  either  that  the  popular  power  will  break  in  upon  the  rights  of 
property  or  that  the  influence  of  property  will  limit  and  control  the 
exercise  of  popular  power. 

Corporations  have  been  favored  because  they  permit  the  com- 
bination of  many  feeble  individuals  into  an  effective  unit;  these 
arguments  are  now  used  to  justify  the  combination  of  combina- 
tions, or  combination  of  the  powerful,  on  the  ground  that  thereby 
great  things  are  accomplished.  But  they  do  not  appeal  to  minds 
rankling  under  inequality,  or  appease  the  sense  of  social  injustice. 
Mr.  Buxton's  argument  in  Parliament  on  the  Executory  Devise 
Bill,  or  "Thellusson  Act,"  was  the  flower  of  Tory  logic : 
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"It  was  necessary  that  the  bulk  of  the  people  should  be  very 
poor  in  order  to  render  them  laborious;  that  the  lower  ranks 
should  have  but  little  prosperity,  in  order  to  excite  their  industry; 
and  that  there  should  be  some  extremely  rich,  to  supply  the  state 
in  cases  of  imminent  exigency,  and  advance  schemes  and  enter- 
prises which  required  capital.  All  these  had  gone  very  well  as 
the  law  stood  at  present;  and  he  saw  an  insurmountable  objection 
to  limitations  in  point  of  time,  which  would  interfere  with  mar- 
riage settlements,  with  the  growth  of  timber,  with  provisions  for 
future  generations."11 

Out  of  such  arguments  arises  the  most  serious  evil  due  to  the 
size  of  corporate  accumulations — reaction  against  all  wealth,  the 
struggle  of  the  popular  power  "to  break  in  upon  the  rights  of  prop- 
erty." Popular  resentment  against  corporations  shows  itself  in 
graded  taxation,  extortionate  charges  for  the  privilege  of  incor- 
poration, exactions  in  the  form  of  license  fees.  The  moderate 
corporation  suffers  for  the  sins  of  the  immoderate,  and  legitimate 
trade,  most  conveniently  conducted  in  corporate  form,  is  impeded. 

The  evil  does  not  stop  there :  schemes  are  devised — income 
taxes,  inheritance  taxes — to  reduce  inequalities.  But  taxation  does 
not  create  equality  of  opportunity ;  the  exhaustion  of  capital  makes 
forever  impossible  a  diffusion  of  it,  and  unemployment  is  not  re- 
lieved by  destroying  the  employers;  unquenchable  prejudices  and 
forces  are  set  at  work,  and  in  the  struggle  against  wealth  no  one 
is  cool  enough  to  see  that  the  nation  is  the  chief  sufferer.  Pres- 
ent politics  are  coming  too  largely  to  consist  on  the  one  hand  of  the 
efforts  of  the  great  corporations  in  many  and  unappreciated  ways 
to  limit  and  control  the  exercise  of  popular  power,  and  on  the 
other  hand  of  the  efforts  of  the  mass  of  the  people  through  popu- 
lar leaders  to  break  in  upon  the  incidents  of  property  ownership. 

Under  such  pressures  we  advance  towards  socialism.  For  the 
purpose  of  regulating  the  control  of  property  by  corporations  we 
permit  governmental  powers  whose  development  is  inconsistent 
with  private  ownership  by  individuals.  We  cannot  frame  theories 
of  property  which  shall  be  weak  in  the  hands  of  corporations  and 
a  complete  defense  for  the  citizen.  We  cannot  institute  a  govern- 
ment which  shall  be  a  despotism  toward  monopoly  and  pure  de- 
mocracy toward  the  individual,  nor  can  we  establish  a  judiciary 
who  shall  be  open  to  public  opinion  in  corporate  matters  and  of 
unyielding  independence  in  all  other  cases. 

"Pari.  Register,  June  20,  1800,   (vol.  12,  p.  140). 
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There  is  then  an  antagonism  between  organic  structure  and 
changing  conditions — between  the  theorized  political  system  on  the 
one  hand  and  the  social  and  economic  forces  on  the  other :  the 
problem  has  become  a  matter  of  importance  to  every  citizen. 

It  is  worth  considering  that  while  the  dangers  which  we  all 
see  are  new,  they  are  new  only  in  form.  The  exertions  of  an  in- 
dividual have  never  been  viewed  jealously  by  the  law;  his  ability 
to  collect  wealth  in  a  lifetime  is  negligibly  small ;  the  solidarity  of 
a  fortune  cannot  long  hold  out  against  the  increasing  number  of 
descendants  and  the  disintegrating  effects  of  idleness  and  luxurious 
youth.  Such  inequalities  as  arise  out  of  the  differences  of  hu- 
man faculty  cannot  be  prevented  by  government  without  discour- 
aging force  and  putting  a  premium  upon  weakness.  But  artificial 
inequalities  have  long  been  recognized  as  one  of  the  greatest  dan- 
gers to  a  democracy.  For  this  reason  methods  of  accumulation 
threatening  excessive  inequalities — monopolies  arising  out  of  com- 
binations of  men,  private  trusts  for  accumulation,  and  perpetui- 
ties— have  long  been  forbidden. 

Since  Magna  Charta  the  English  stock  has  resisted  any  attempt 
of  the  crown  to  enfranchise  a  monopoly.  Elizabeth  expressed  to 
the  Commons  through  her  Lord  Keeper  the  hope  that  "her  dutiful 
and  loving  subjects  would  not  take  away  her  prerogative,  which 
is  the  choicest  flower  in  her  garden,  and  the  principal  and  head 
pearl  in  her  crown  and  diadem ;  but  would  rather  leave  that  to 
her  disposition,  promising  to  examine  all  patents  and  to  abide  the 
touchstone  of  the  law."12  Against  this  farming  out  of  the  country 
the  nation's  demand  of  liberty  prevailed;  the  grants  of  monop- 
oly were  revoked  and  the  freedom  of  England  recognized  with  an 
apology — "Never  since  I  was  a  queen  did  I  put  my  pen  to  any 
grant  but  upon  pretext  and  semblance  made  to  me  that  it  was  both 
good  and  beneficial  to  the  subjects  in  general,  though  a  private 
profit  to  some  of  my  ancient  servants  who  had  deserved  well. 
*  *  *  Never  a  thought  was  cherished  in  my  heart  that  tended 
not  to  my  people's  good."13 

Attempts  at  monopoly  in  another  form  consisted  in  "mortmain" 
holdings  of  land.  The  prejudice  against  them  is  exhibited  in  the 
series  of  "Mortmain  Acts"  attached  to  all  corporate  accumulations 
which  would  diminish  the  personal  responsibility  of  the  landed 
gentry  and  yeomanry  who  were  the  reliance  of  England. 

12D'Ewes,  Journal,  159. 
"Pari.  Hist.  IV.,  480. 
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"My  Lords,"  says  a  speaker  in  debate  on  the  Mortmain  Bill  of 
1736,  "as  the  landed  interest  of  this  kingdom  has  always  been 
*  *  *  the  great  bulwark  for  defending  the  liberties  of  the  people, 
against  the  attempts  of  ambitious  encroaching  power,  therefore  it 
has  always  been  reckoned  a  most  necessary  and  fundamental 
maxim  of  our  constitution,  not  to  allow  any  great  share  of  our 
landed  interest  to  be  vested  in  societies  or  bodies  politic,  either 
sacred  or  profane ;  this  maxim  appears  to  be  coeval  with  our  mon- 
archy, and  is  expressly  established  by  the  great  charter. 

With  regard  to  our  lay  corporations  we  have  of  late  years 
widely  departed  from  the  maxims  of  our  ancestors.  *  *  * 
This  has  made  it  very  easy  to  set  up  any  new  corporation  to  ex- 
tend their  dominions  almost  as  far  as  they  please ;  so  that  I  think 
we  are  in  a  danger  of  having  the  greatest  part  of  our  lands  swal- 
lowed up  by  some  corporation  or  other,  unless  a  stop  be  put  to  it 
in  time ;  and  if  ever  this  should  come  to  be  our  case,  we  may  then 
bid  adieu  to  our  trade,  and  to  all  future  improvements."14 

A  like  national  danger  from  another  quarter  lay  in  perpetui- 
ties, and  this  danger  also  was  removed  by  the  common  sense  of 
the  English,  expressing  itself  in  the  common  law  and  in  the  "Thel- 
lusson  Act." 

We  have  now  repealed  the  policy  of  centuries  and  re-established 
mortmain.  All  that  is  denied  to  individuals  by  limitations  of 
nature  and  of  public  policy  is  now  granted  to  corporations  by  law. 
Upon  their  power  to  possess  no  limit  is  placed.  Every  day  the 
mammoth  corporations  are  withdrawing  from  the  general  mass  of 
property  in  the  country  an  increasing  proportion  of  the  common 
wealth,  which  thus  passes  beyond  the  sphere  of  general  distribu- 
tion. The  citizen,  who  in  theory  enjoys  an  equal  opportunity  with 
all  others  to  engage  in  business  and  to  acquire  a  share  in  that  gen- 
eral mass  of  property,  finds  that  the  mass  is  shrinking,  and  that 
his  equal  opportunity  is  an  opportunity  without  a  goal.  This  is 
mortmain,  and  these  are  its  evils. 

One  of  two  results  must  come  out  of  the  conditions  we  are 
creating.  Either  the  owners  of  property  will  administer  the  na- 
tion, parcelling  out  to  their  employees  their  allotted  substance  and 
their  daily  duties ;  or  the  nation  will  administer  property — not  buy- 
ing it,  for  that  requires  payment — but  rather  regulating  the  prices, 
the  hours  of  labor,  the  return  allowed  to  capital,  if  any,  etc.15 

"Pari.  Hist,  Debate  in  House  of  Lords,  April,  1736. 

ir'The  latter  alternative  is  selected  by  administrative  officials  who  are 
willing  to  adopt  a  system  of  monopoly  regulated  and  therefore  guaranteed 
by  the  government.  The  system,  it  is  said,  "should  recognize  the  fact 
that  if  the  government  regulates  corporate  business  it  should  also  extend 
to  it  as  far  as  possible  that  proper  protection  which  is  the  necessary  corol- 
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We  are  confronted  by  alternatives  from  which  the  nation 
shrinks,  yet  notwithstanding  our  consciousness  of  the  conditions 
they  continue  to  intensify.  We  want  no  vague  assurances,  no 
denunciations  of  bad  trusts,  or  praise  of  good  trusts — we  demand 
an  effective  remedy,  for  the  problem  of  trusts  does  not  tend  to 
solve  itself. 

"Progress  depends  upon  tendencies  and  forces  in  a  community. 
But  of  these  tendencies  and  forces,  the  organs  and  representatives 
must  plainly  be  found  among  the  men  and  women  of  the  com- 
munity, and  cannot  possibly  be  found  anywhere  else.  Progress 
is  not  automatic,  in  the  sense  that  if  we  were  all  to  be  cast  into  a 
deep  slumber  for  the  space  of  a  generation,  we  should  awake  to 
find  ourselves  in  a  greatly  improved  social  state.  The  world  only 
grows  better,  even  in  the  moderate  degree  in  which  it  does  grow 
better,  because  people  wish  that  it  should,  and  take  the  right  steps 
to  make  it  better.  Evolution  is  not  a  force,  but  a  process ;  not  a 
cause,  but  a  law.  It  explains  the  source,  and  marks  the  immovable 
limitations,  of  social  energy.  But  social  energy  itself  can  never 
be  superseded  either  by  evolution  or  by  anything  else."10 

Social  forces  make  and  unmake  social  moralities ;  the  rules 
for  individual  conduct  grow  out  of  the  effort  to  adjust  ourselves 
to  the  conditions  under  which  we  live.  Without  changing  the 
forces  at  work  we  cannot  alter  the  conditions,  or  expect  our 
canons  of  individual  conduct  and  propriety  to  control  those  social 
forces.  They  must  be  removed,  or  more  powerful  ones  set  in  mo- 
tion. What  is  needed  is  a  correction  of  the  laws  under  which  in- 
equalities arise ;  without  discouraging  business  vigor  or  capacity 
or  encouraging  envy  we  wish  to  reincorporate  our  privileged 
classes,  with  their  intelligence,  progressiveness  and  energy,  into 
the  bulk  of  the  nation. 

The  specific  questions  we  have  to  ask  now  become  simpler.  If 
monopoly  is  the  evil,  and  if  monopoly  is  due  to  the  size  to  which 
our  corporations  have  been  allowed  to  grow,  it  should  not  be 
difficult  to  find  the  cure.  It  remains  then  briefly  to  consider  the 
policy  of  our  corporation  statutes  which  have  invited  this  abnormal 
growth ;  to  outline  a  reversal  of  that  policy  in  connection  with  cer- 
tain specific  checks  upon  corporate  size ;  to  contrast  these  proposals 
with  the  Sherman  Act  as  a  scheme  for  controlling  monopoly ;  and 
to  examine  the  correspondence  of  such  proposals  with  our  consti- 
tutional system. 

lary  of  such  regulation.     If  the  government  undertakes  to  regulate  corpo- 
rate  combination  it  is  also  obvious  that  such  combination   must  be  recog- 
nized  within    its    proper   limits."      Report    of   the    Secretary    of    Commerce 
and  Labor  of  December  13,  1909. 
l8Morley,  On  Compromise. 
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II.     The  Remedy. 

We  have  seen  that  the  existence  of  monopoly  is  due  to  the  size 
of  corporations — the  extent  to  which  under  the  sanction  of  law 
wealth  is  allowed  to  consolidate,  in  defiance  of  the  principle  that 
"all  inequality  in  a  democracy  ought  to  be  derived  from  the  na- 
ture of  the  democracy,  and  even  from  the  principle  of  equality."17 
One  man  would  accept  monopoly  if  it  would  not  cut  prices ;  a  sec- 
ond objects  to  its  raising  of  prices;  a  third  holds  it  responsible  for 
extortionate  tariffs  and  a  power  over  government.  What  the  sev- 
eral features  add  up  to  is  an  objection  to  the  monopolistic  consoli- 
dation of  wealth,  to  "combinations  great  enough  to  cause  just 
anxiety  on  the  part  of  those  who  love  their  country  more  than 
money."18 

The  size  of  corporations  is  due  to  our  general  corporation  laws. 
Before  their  adoption  one  corporation  could  not  own  the  stock  of 
another;  companies  were  formed  to  exercise  specified  charter 
powers,  and  it  was  paradoxical  for  one  to  own  the  stock  of  an- 
other, which  other  carried  on  the  business.19 

But  it  was  helpful  to  business  in  the  era  of  "prosperity"  that 
combinations  should  be  facilitated.  The  easiest  method  of  corpo- 
rate combination  is  stock  buying,  so  that  was  allowed  by  statute.20 

"Montesquieu,  Spirit  of  the  Laws. 

lsHolmes,  J.,  in  Northern  Securities  Case  (1904)   190  U.  S.  197,  407. 

19See  the  remarks  of  Taft,  J.,  in  Marbury  v.  Kentucky,  Union  Land  Co. 
(1894)  62  Fed.  335,  342;  People  v.  Chicago  Gas  Trust  Co.  (1889)  130  111. 
268;  Buckeye  Marble  Co.  v.  Harvey  (1892)  92  Tenn.  115;  Franklin  Bank 
v.  Commercial  Bank  (1881)  36  Oh.  St.  350;  Central  R.  R.  Co.  v.  Collins 
(1869)  40  Ga.  582. 

20A  comparison  between  decisions  adverse  to  stock  ownership  by  a 
corporation  and  subsequent  statutes  permitting  it  shows  the  pressure  of 
wealth  upon  the  state  legislatures : 

Alabama — Commercial  Fire  Insurance  Co.  v.  Board  of  Revenue  (1891) 
99  Ala.  I  invalidated  holding  by  insurance  company  in  bank  stock.  Laws 
of  1903,  p.  316;  allows  any  corporation  to  hold  stock  in  another. 

California — Knowles  v.  Sandercock  (1895)  107  Cal.  629  held  that  a 
corporation  organized  to  manufacture  furniture  cannot  hold  stock  in  a 
hotel  company.  See  also  Pauly  v.  Colorado  Beach  Co.  (1893)  56  Fed.  428. 
Laws  of  1903,  c.  209.  sec.  12,  allows  one  railroad  company  to  hold  stock 
in   another   railroad   if  they  are   not   competing  lines. 

Connecticut — Byrne  v.  Schuyler  Electric  Mfg.  Co.  (1895)  65  Conn. 
336  held  that  one  manufacturing  corporation  cannot  hold  stock  in  another. 
The  Corporation  Act  of  1001  permits  one  corporation  "to  hold,  purchase 
and  convey  such  real  and  personal  estate,  including  the  stocks  and  bonds 
issued  by  other  corporations,  as  the  purposes  of  the  corporation   require." 

Illinois — People  v.  Chicago  Gas  Trust  Co.  (1889)  130  111.  268  decided 
that  a  gas  company  organized  under  the  general  law,  whose  articles  of 
association  express  the  purpose  to  buy  and  sell  the  stock  of  any  gas  com- 
pany, has  no  power  to  accomplish  that  purpose  as  the  statutes  of  Illinois 
give  no  such  power.  Laws  of  1891,  page  185.  authorizes  any  railroad  to 
own  the  stock  of  any  railroad  connecting  in  another   State. 
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The  growth  of  trusts  there  found  its  beginning.  The  buying 
of  stock  control  is  a  simple  matter  requiring  usually  the  agree- 
ment of  only  a  few  persons.  It  avoids  an  unnecessary  tying  up 
of  funds  in  that  part  of  the  value  of  the  properties  represented  by 
the  minority  stock ;  it  avoids  publicity ;  dissenting  minorities,  who 
might  attempt  to  prevent  actual  mergers,  are  helpless  ;21  the  sub- 
sidiary companies  may  remain  apparently  independent  for  indirect 
purposes  and  to  avoid  antagonizing  public  opinion. 

During  the  same  period  restrictions  upon  the  amount  of  capi- 
tal which  a  corporation  may  control  have  gradually  been  removed 
by  the  legislatures.  It  has  been  made  possible  to  form  a  company 
with  a  capital  stock  limited  only  by  the  imagination  of  the  found- 
ers as  to  the  extent  of  power  they  can  grasp.  The  mammoth 
corporations  have  reached  their  present  size  only  because  the 
State,  their  creator,  explicitly  permits  it  and  opens  to  them  the 
easiest  way.22 

Maine — Franklin  Co.  v.  Lewiston  Institute  for  Savings  (1877)  68 
Me.  43  held  that  a  savings  institution  canot  invest  its  funds  in  stock 
of  a  manufacturing  corporation.  Public  laws  of  1901,  chapter  229,  article 
14,  empowers  manufacturing  corporations  to  purchase  and  hold  the  stock 
or  bonds  of  any  other  corporation. 

New  Jersey — Central  R.  R.  of  N.  J.  v.  Pennsylvania  R.  R.  (1879)  31 
N.  J.  Eq.  475  decided  that  one  railroad  company  could  not  subscribe  for 
the  stock  in  another  railroad.  Public  Laws  of  1893,  page  301,  provides 
that  any  corporation  may  hold  the  shares  or  any  bonds,  securities  or 
evidences  of  indebtedness  of  any  other  corporation. 

New  York— Milbank  v.  New  York,  L.  E.  &  W.  R.  R.  (N.  Y.  1882)  64 
How.  Pr.  20  held  that  one  railroad  company  had  not  inherent  power  to 
purchase  and  hold  stock  in  another  railroad  company.  Laws  of  1892, 
chapter  688,  section  40,  empowers  any  domestic  or  foreign  corporation  (ex- 
cept moneyed  corporations)  to  own  the  stock,  bonds  and  other  evidences 
of  indebtedness  of  any  other  domestic  or  foreign  corporation. 

Ohio — Railway  Company  v.  Iron  Company  (1888)  46  Ohio  St.  44  de- 
cided that  a  corporation  organized  to  manufacture  iron  products  had  no 
power  to  buy  stock  in  a  railroad  company  although  its  products  were  used 
in  the  construction  and  operation  of  railroads.  Laws  of  1902,  page  390, 
provides  that  "a  private  corporation  may  purchase,  or  otherwise  acquire. 
and  hold  shares  of  stock  in  other  kindred  but  not  competing  private 
corporations,  whether  domestic  or  foreign,  but  this  shall  not  authorise 
the  formation  of  any  trust  or  combination  for  the  purpose  of  restricting 
trade  or  competition." 

Pennsylvania — McMillin  v.  The  Carson  Hill  Union  Mining  Co.  (1878) 
12  Phila.  R.  404  held  that  one  mining  corporation  cannot  hold  stock  in 
another.  Public  laws  of  1901.  chapter  603,  permits  any  corporation  or- 
ganized for  profit  to  hold  the  stock  and  bonds  of  any  other  corporation. 

21The  privilege  of  intercorporate  stockholdings,  besides  endangering 
the  public  sense  of  security,  has  been  made  the  frequent  vehicle  for  fraud, 
oppression,  and  other  destruction  of  minority  interests;  one  railroad  has 
improperly  been  made  to  finance  another,  and  the  corporate  funds  which 
belong  equally  to  stockholders  or  policyholders  have  been  used  as  levers 
to  move  the  speculative  markets  for  ulterior  purposes. 

^The  matter  of  size  was  the  real  cause  of  the  Northern  Securities  Case. 
A   statute   forbidding   "contracts   in    restraint   of   trade"   was   applied    to   a 
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The  state  anti-monopoly  legislation  then  well  illustrates  the 
saying  that  the  men  of  Miletus  are  not  stupid,  but  they  do  the 
things  stupid  men  do.  "The  result  of  such  legislation  is  simply 
to  prevent  combination  where  the  appearance  of  competition  is 
maintained  and  to  sanction  it  where  the  combination  is  open, 
avowed  and  most  effective."23  Mr.  Hadley  ten  years  ago  pointed 
out  that  "laws  against  pools  will  lead  to  the  formation  of  trusts, 
laws  against  trusts  will  lead  to  actual  consolidation." 

The  Sherman  Act  affords  no  relief  against  size.  Very  few 
monopolies  are  due  to  exercise  of  control  over  interstate  com- 
merce. Substantially  all  the  trusts  are  consolidations  for  manu- 
facture or  other  form  of  production,  and  each  trust  owns  directly, 
or  through  stock  ownership  of  constituent  companies,  the  goods 
which  it  introduces  into  interstate  commerce.  No  construction  can 
be  put  upon  the  Act  which  will  check  monopoly,24  and  it  requires 
no  statistical  information  to  prove  that  the  Act  has  done  little  in 
this  direction :  the  trusts  are  more  flourishing  now  than  at  any 
previous  time.     As  Mr.  Taft  said  at  Bath  in  September,  1906: 

"It  would  seem  as  if  Congress  itself  knew  that  the  exil  existed, 
but  had  a  most  indefinite  idea  of  how  it  was  to  be  described,  and 
the  matter  was  apparently  turned  over  to  the  courts,  as  the  cases 
arose  and  decisions  were  invoked,  to  work  out  the  exact  charac- 
ter of  the  offences  denounced,  and  the  limitations  which  were  to 
be  introduced  into  the  statute  in  order  that  the  interpretation  of 
it  might  accord  with  what  was  practical  and  reasonable." 

combination  which  did  not  in  fact  restrain  trade,  but  excited  alarm  on 
account  of  its  power.  The  statute  was  stretched  to  cover  the  case.  The 
dissenting  judges  pointed  out  that  as  corporate  size  was  not  in  terms 
obnoxious  to  the  statute,  the  same  result  might  be  effectively  accomplished 
by  a  corporation  buying  properties  of  mammoth  extent. 

"President  Lehmann,  before  the  American  Bar  Association  at  Detroit, 
August  24,  1909. 

An  illustration  is  given  by  Chapter  97  of  the  Laws  of  Montana  of  1908 
prohibiting  individuals,  partnerships  and  corporations  from  forming  "what 
is  known  as  a  trust"  or  limiting  production  or  fixing  prices  or  creating  a 
monopoly,  and  Chapter  106  of  the  same  laws,  which  authorizes  incorpora- 
tion for  any  amount,  and  permits  one  corporation  to  hold  the  stock  of  an- 
other, with  all  the  rights,  powers  and  privileges  of  ownership. 

"It  does  not  seem  to  the  writer  that  the  recent  decision  at  circuit 
against  the  Standard  Oil  Co.  can  be  sustained.  A  doctrine  as  to  the  extent 
of  federal  power  over  commerce  proceeding  from  one  exercise  of  it  to  a 
further  and  more  indirect  extension  as  a  necessary  consequence  of  the 
first  exercise  has  no  theoretical  limit,  for  in  logic  each  cause  is  in  its  turn 
the  effect  of  an  earlier  cause.  The  historical  explanation  of  our  institu- 
tions is  not  solely  to  be  found  in  the  expansion  of  the  commerce  clause ; 
the  limitation  on  that  power  of  Congress  is  not  non-existent  because  not 
expressed ;  it  is  found  at  the  point  where  opposing  powers  meet  it. 
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He  who  denounces  what  he  cannot  define  is  trying  to  reach  re- 
sults, not  causes.  The  consequences  of  size  cannot  be  defined,  as 
they  cannot  be  traced.  As  Mr.  Justice  Holmes  said  of  the  beef 
trust : 

"Its  size  *  *  *  makes  it  impossible  to  fasten  the  principal  fact  to  a 
certain  time  and  place.  The  elements,  too,  are  so  numerous  and 
shifting,  even  the  constituent  parts  alleged  are  and  from  their  na- 
ture must  be  so  extensive  in  time  and  space  that  something  of  the 
same  impossibility  applies  to  them."25 

The  political  moralists  tell  us  to  let  corporate  size  alone.  The 
evils  of  monopoly  are  to  be  reached  by  the  "regulation  of  con- 
duct." As  for  ways  and  means  to  accomplish  the  desired  results 
the  proposals  are  still  nebulous.  The  Sherman  Act,  whose  vague- 
ness is  said  to  have  done  so  much  harm,  is  to  be  redrawn  or  "inter- 
preted" so  as  to  make  competition  free  in  the  interest  of  consum- 
ers— and  at  the  same  time  restrain  competition  in  the  interest  of  the 
weaker  among  competing  producers  and  traders.  Consistency  and 
precision  are  expected  to  come  of  themselves. 

This  plan  is  acceptable  to  monopoly,  which  assures  us  it  will 
follow  righteousness  if  allowed  to  continue  to  monopolize.  "We 
regard  the  purchase  of  the  Tennessee  Coal  &  Iron  properties," 
says  Mr.  Gary,  "as  wise  and  expect  that  the  United  States  Steel 
Corporation  will  make  big  money  out  of  it  eventually.  I  am  also 
confident  that  the  transaction  was  in  all  respects  legal.  The  ques- 
tion of  monopoly  is  one  of  conduct  and  not  of  percentage  of  pro- 
duction alone,  and  the  public  in  the  long  run  will  decide  such  prob- 
lems." 

The  conservative  position  belongs  to  those  who  oppose  the 
adoption  of  this  easy  solution  and  object  to  monopoly  itself.  Free 
competition  and  freedom  of  conduct  go  together.  Conduct  cannot 
be  regulated  except  through  definitions  of  misconduct,  and  no 
definitions  of  the  misconduct  of  monopoly  can  be  proposed  that 
do  not  partake  of  state  socialism.  When  we  come  to  the  proposal 
of  executive  and  bureaucratic  regulation  of  conduct,  we  have  what 
Mr.  Justice  White  calls  "the  proposition  that  vast  rights  of  prop- 
erty, instead  of  resting  upon  constitutional  and  legal  sanction, 
must  alone  depend  upon  whether  an  executive  officer  might  elect 

'"Swift  &  Co.  v.  United  States  (1905)   196  U.  S.  375,  395. 
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to  enforce  the  law — a  conclusion  repugnant  to  every  principle  of 
liberty  and  justice."26 

Pains  are  expended  in  trying  to  define  "good"  and  "bad" 
trusts,  and  though  the  attempt  at  definition  fails,  legal  decisions 
are  reached  and  statutory  measures  are  proposed  which  are  based 
upon  the  reality  of  the  distinction.  As  to  such  measures  one  may 
borrow  the  figure  of  Hamilton27  and  say  that  freedom  is  to  capi- 
talistic monopoly  "what  air  is  to  fire,  an  aliment  without  which  it 
instantly  expires."  But  it  could  not  be  less  folly  to  abolish  liberty, 
which  is  essential  to  political  life,  and  to  social  growth,  because  it 
nourishes  monoply,  "than  it  would  be  to  wish  the  annihilation  of 
air,  which  is  essential  to  animal  life,  because  it  imparts  to  fire  its 
destructive  agency." 

There  has  never  been  a  time  when  people  were  not  more  exer- 
cised over  the  conditions  oppressing  them  than  over  the  causes  out 
of  which  the  conditions  had  their  growth.  Everyone  is  hostile  to 
the  effects  of  monopoly ;  few  will  make  the  effort  to  penetrate  to 
its  cause.  Our  measures  of  relief  must  go  straight  at  the  cause. 
To  prevent  monopoly  we  must  restrain  the  consolidation  of  cor- 
porate wealth  by  limiting  corporate  size ;  we  should  altogether  for- 
bid intercorporate  stockholdings,  and  should  impose  carefully 
chosen  limitations  upon  the  amount  of  capitalization  and  the  hold- 
ing of  corporate  assets.  The  limitation  upon  capitalization  will 
depend  upon  the  extent  of  the  national  market ;  if  no  corporation  is 
allowed  to  grow  big  enough  to  fill  this  market,  some  competition  at 
least  within  the  nation  is  restored. 

^Northern  Securities  Case   (1904)    193  U.  S.   197,  374. 

"There  are  some  cases  in  which  the  courts  *  *  *  have  set  sail  on 
a  sea  of  doubt,  and  have  assumed  the  power  to  say  *  *  *  how  much 
restraint  of  competition  is  in  the  public  interest,  and  how  much  is  not." 
Of  such  decisions,  it  was  observed  that  "the  manifest  danger  in  the  ad- 
ministration of  justice  according  to  so  shifting,  vague  and  indeterminate 
a  standard  would  seem  to  be  a  strong  reason  against  adopting  it."  Taft, 
J.,  in  U.  S.  v.  Addyston,  etc.,  Co.   (1898)   85  Fed.  271,  283. 

In  Cooley  Const.  Lim.   (7  ed.)   133,  it  is  said  that 

"A  marked  difference  exists  between  the  employment  of  judicial  and 
legislative  tribunals.  *  *  *  The  law  is  applied  by  one,  and  made  by 
the  other.  To  do  the  first,  therefore, — to  compare  the  claims  of  parties 
with  the  law  of  the  land  before  established, — is  in  its  nature  a  judicial  act. 
But  to  do  the  last — to  pass  new  rules  for  the  regulation  of  new  contro- 
versies— is  in  its  nature  a  legislative  act."  Mr.  Justice  Story  said  that  were 
the  judicial  powers  "joined  with  the  legislative,  the  life,  liberty  and  prop- 
erty of  the  subject  would  be  in  the  hands  of  arbitrary  judges  whose  de- 
cisions would  then  be  regulated  only  by  their  opinions,  and  not  by  any 
fundamental  principles  of  law."  Commentaries  on  the  Constitution  (5th 
ed.)  sec.  522.  The  accumulation  of  these  powers  in  the  same  hands  "may 
justly  be  pronounced  the  very  definition  of  tyranny"  (Madison  in  the  Fed- 
eralist, No.  47). 

"Federalist,  No.   10. 
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There  are  no  constitutional  obstacles  to  the  adoption  of  these 
reforms.  It  is  true  that  neither  state  nor  federal  legislation  alone 
is  effective,  but  if  the  two  authorities  work  together  no  part  of 
commerce  is  beyond  due  control. 

"It  cannot  be  denied  that  the  sum  of  all  just  governmental 
power  was  enjoyed  by  the  States  and  the  people  before  the  Con- 
stitution of  the  United  States  was  formed.  None  of  that  power 
was  abridged  by  that  instrument  except  as  restrained  by  constitu- 
tional safeguards,  and  hence  none  was  lost  by  the  adoption  of  the 
Constitution.  The  Constitution,  whilst  distributing  the  pre-exist- 
ing authority,  preserved  it  all.  With  the  full  power  of  the  States 
over  corporations  created  by  them  and  with  their  authority  in  re- 
spect to  local  legislation,  and  with  power  in  Congress  over  inter- 
state commerce  carried  to  its  fullest  degree,  I  cannot  conceive  that 
if  these  powers,  admittedly  possessed  by  both,  be  fully  exerted  a 
remedy  cannot  be  provided  fully  adequate  to  suppress  evils  which 
may  arise  from  combinations  deemed  to  be  injurious.  This  must 
be  true  unless  it  be  concluded  that  by  the  effect  of  the  mere  dis- 
tribution of  power  made  by  the  Constitution  partial  impotency  of 
governmental  authority  has  resulted."28 

We  must,  to  begin  with,  abandon  the  delusion  that  the  regula- 
tion of  monopoly  can  be  conducted  by  Congress  alone  under  the 
commercial  power;  that  is  a  power  to  regulate  the  commerce,  not 
the  persons  engaged  in  it.  The  right  to  engage  in  commerce 
comes  from  the  States,29  and  the  right  is  part  of  the  liberty  de- 
rived from  the  States.  As  Jefferson  put  it.  "It  is  not  a  gift  of 
any  municipal  law  either  of  England  or  Virginia,  or  of  Congress, 
but  in  common  with  all  our  other  natural  rights  is  one  of  the  ob- 
jects for  the  protection  of  which  society  is  formed  and  municipal 
law  established."30 

The  power  to  forbid,  and  therefore  to  permit  corporations  to 

^White,  J.,  in  Northern  Securities  Case  (1904)    193  U.  S.  197,  399. 

^Prentice,  Federal  Power  over  Carriers  33-37 ;  See  Bowman  v.  Ry.  Co. 
(1888)    125  U.  S.  465. 

Judge  Baldwin's  objection  (22  Harv.  L.  Rev.  27.  36)  "that  a  corporate 
franchise  carries  no  inherent  authority  with  it  except  as  against  the  sov- 
ereign from  which  it  came"  fails  to  distinguish  between  the  extra-terri- 
torial vindication  of  a  franchise  when  directly  drawn  in  question,  and  the 
right  to  engage  in  commerce,  a  right  which  has  no  dependence  upon  the 
franchise.  A  corporation  is  a  fit  grantee  of  the  right  and  enjoys  it  to  the 
full  extent  of  state  authority;  and  if  South  Carolina  by  its  dispensary  law 
chooses,  pro  hoc  vice,  to  make  itself  into  a  liquor  corporation,  it  must  be 
recognized  by  others  as  enjoying  the  right  to  trade  in  liquor  in  interstate 
commerce  to  the  same  extent  as  if  it  were  a  natural  person. 

""Works  (Washington  ed.)  Vol.  IV,  p.  199;  and  see  William  v.  Fears 
(1900)    179  U.    S.   270,  274. 
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embark  upon  that  commerce,  or  consolidating  railroads  to  continue 
it,  rests  with  the  States  which  are  the  source  of  the  right.31 

Whatever  power  over  commerce  Congress  may  have,  whether 
of  regulation,  or  even  of  taxation  if  that  were  conceded,  it 
has  not  the  authority  to  prohibit  any  part  of  it  because  of  the  per- 
sonality of  the  one  engaging  in  it.  This  seems  to  be  Mr.  Justice 
White's  meaning  in  delivering  the  opinion  of  the  court  in  the 
Employer's  Liability  Cases: 

"It  remains  only  to  consider  the  contention  which  we  have 
previously  quoted,  that  the  act  is  constitutional,  although  it  em- 
braces subjects  not  within  the  power  of  Congress  to  regulate  com- 
merce, because  one  who  engages  in  interstate  commerce  thereby 
submits  all  his  business  concerns  to  the  regulating  power  of  Con- 
gress.    To  state  the  proposition  is  to  refute  it. 

"It  assumes  that  because  one  engages  in  interstate  commerce  he 
thereby  endows  Congress  with  power  not  delegated  to  it  by  the 
Constitution,  in  other  words,  with  the  right  to  legislate  concerning 
matters  of  purely  state  concern.  It  rests  upon  the  conception  that 
the  Constitution  destroyed  that  freedom  of  commerce  which  it  was 
its  purpose  to  preserve,  since  it  treats  the  right  to  engage  in  inter- 
state commerce  as  a  privilege  which  cannot  be  availed  of  except 
upon  such  conditions  as  Congress  may  prescribe,  even  although  the 
conditions  would  be  otherwise  beyond  the  power  of  Congress.  It 
is  apparent  that  if  the  contention  were  well  founded  it  would  ex- 
tend the  power  of  Congress  to  every  conceivable  subject,  however 
inherently  local,  would  obliterate  all  the  limitations  of  power  im- 
posed by  the  Constitution,  and  would  destroy  the  authority  of  the 
States  as  to  all  conceivable  matters  which  from  the  beginning  have 
been,  and  must  continue  to  be,  under  their  control  so  long  as  the 
Constitution  endures."32 

It  is  vital  to  the  continuance  of  constitutional  government  that 
the  independence  of  the  commercial  power  and  the  police  power 
and  the  delimitation  between  them  should  always  be  recognized  and 
observed. 

As  to  the  relation  between  a  corporation  and  a  State  in  which 
it  operates,  it  is  true  that  the  Fourteenth  Amendment  does  not  ap- 
ply ;33  the  word  "liberty"  is  inapplicable,  the  real  question  in  this 

31Pearsall  v.  Great  Northern  R.  R.  Co.  (1896)  161  U.  S.  646;  Louisville 
&  Nashville  R.  R.  v.  Kentucky  (1806)    161  U.  S.  677. 

32 (1908)  207  U.  S.  463,  502.  Mr.  Justice  Moody  makes  the  meaning  of 
the  court  clear  in  dissenting  from  it,  when  he  says   (p.  526)  : 

"I  am  quite  unable  to  understand  the  contention  made  at  the  bar  that 
the  power  of  Congress  is  to  regulate  commerce  among  the  States  and  not 
to  regulate  persons  engaged  in  commerce  among  the  States.  Of  course 
the  power  to  regulate  commerce  does  not  authorize  Congress  to  control 
the  general  conduct  of  persons  engaged  therein." 

33Western  Turf  Association  v.  Greenberg   (1907)    204  U.   S.  359. 
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connection"  being  the  extent  of  charter  powers,  and  their  subordi- 
nation to  the  sovereignty  of  the  State.  But  in  relation  to  the 
United  States  government  the  charter  power — which  is  the  expres- 
sion of  "liberty"  of  the  corporation — has  already  been  granted,  and 
inasmuch  as  a  corporation  in  such  relations  is  a  person34  Congress 
cannot  touch  the  charter  power.  The  Fifth  Amendment  then  has 
a  broader  effect  in  limiting  federal  power  than  the  Fourteenth 
Amendment  in  limiting  state  power.  In  other  words,  so  far  as 
the  word  "persons"  is  concerned,  corporations  are  included  and 
are  within  the  protection  of  both  classes ;  they  are  excluded  only  so 
far  as  the  word  "liberty"  is  inapplicable  to  the  relation  between  a 
sovereign  and  its  creature,  the  corporation. 

Congress  furthermore  may  not  restrain  monopolies  by  the  exer- 
cise of  any  police  power  over  corporations.  That  power  was  not 
conceded  to  Congress,  but  remains  in  the  several  States  for  the 
protection  of  the  lives,  liberty  and  property  of  their  citizens  and 
the  integrity  of  their  social  institutions.  The  recognition  by  Con- 
gress in  the  Wilson  Act  of  the  power  of  the  State  to  control  or 
prohibit  the  liquor  traffic  in  the  course  of  its  general  concern  for 
the  welfare  of  its  own  citizens  is  wholly  inconsistent  with  the  view 
that  Congress  can  itself  prohibit  such  traffic.  If  Congress  has 
this  police  power,  then  the  State  has  it  not,  and  the  Wilson  Act  is 
void  as  a  delegation  of  a  power  which  does  not  belong  to  the 
States.  The  full  possession  of  this  power  by  the  States  is  estab- 
lished by  the  course  of  government  and  by  repeated  affirmations  of 
the  Supreme  Court,  and  the  definition  of  it35  includes  control  of 
corporate  monopolies. 

"Undoubtedly,"  says  Mr.  Justice  White,  "the  States  possess 
power  over  corporations,  created  by  them,  to  permit  or  forbid  con- 
solidation, whether  accomplished  by  stock  ownership  or  otherwise, 
to  forbid  one  corporation  from  holding  stock  in  another,  and  to  im- 
pose on  this  or  other  subjects  such  regulations  as  may  be  deemed 
best.  Generally  speaking,  however,  the  right  to  do  these  things 
springs  alone  from  the  fact  that  the  corporation  is  created  by  the 
States,  and  holds  its  rights  subject  to  the  conditions  attached  to 
the  grant,  or  to  such  regulation  as  the  creator,  the  State,  may 
lawfully  impose  upon  its  creature,  the  corporation."36 

"Gulf,  etc.  v.  Ellis  (1897)  165  U.  S.  150;  Blake  v.  McClung  (1898) 
172  U.  S.  239. 

"See  Leisy  v.  Hardin    (1S90)    135  U.   S.   100,    158. 

^Northern  Securities  Case  (1904)    193  U.  S.  197,  398. 

"The  relief  of  the  citizens  of  each  State  from  the  burden  of  monopoly 
and  the  evils  resulting  from  the  restraint  of  trade  among  such  citizens 
was  left  with  the  States  to  deal  with,  and  this  court  has  recognized  their 
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Here  then  is  indicated  the  first  series  of  measures  in  the 
restoration  of  equality :  Any  State,  sincerely  hostile  to  monopoly, 
may  forbid  any  company,  foreign  or  domestic,  to  do  business 
within  its  jurisdiction  if  it  own  the  stock  of  others,  or  through 
ownership  of  its  own  stock  be  servient  to  a  monopoly,  or  exceed  a 
forbidden  size,  and  the  legislation  may  legitimately  include  corpo- 
rations already  doing  business  in  the  State.37  Such  a  State  would 
cease  to  create  or  voluntarily  to  foster  monopoly.38 

Such  measures  would  not  be  complete  if  they  were  not  adopted 
by  all  the  States ;  if  the  laws  of  some  States  should  still  permit 
the  trust  to  maintain  its  monopoly  of  supplies  and  manufacture,  the 
other  States  could  not  prevent  delivery  of  trust-made  goods  across 
the  State  line  ;39  nor  sales  in  "original  packages  ;"40  nor  the  activi- 
ties of  agents  in  obtaining  orders.41  In  these  respects  the  exercise 
of  state  control  over  corporations  must  not  hamper  the  power  of 
Congress.  The  commerce  clause  precludes,  in  the  language  of 
Hamilton,  "distinctions,  preferences  and  exclusions,  which  would 
beget  discontent,"  even  though  in  so  doing  it  interferes  with  "the 
justifiable  acts  of  sovereignties  consulting  a  distinct  interest." 

Where  control  over  two  elements  of  one  subject  is  thus  divided 
it  seems  obvious  that  governments  should  unite  their  action.  If 
Congress  has  power  over  interstate  commerce,  but  not  over  the  per- 
sonality of  the  one  engaged  in  it,  and  if  the  State  has  the  police 
power  over  the  corporate  personality,  but  may  not  wield  it  be- 
cause it  would  (in  the  language  of  the  cases)  "amount  to"  a  regu- 
lation of  interstate  commerce — the  two  governments  in  common, 
each  exercising  its  own  power,  may  accomplish  any  restraint  which 

possession  of  that  power  even  to  the  extent  of  holding  that  an  employment 
or  business  carried  on  by  private  individuals,  when  it  becomes  a  matter  of 
such  public  interest  and  importance  as  to  create  a  common  charge  or  bur- 
den upon  the  citizen ;  in  other  words,  when  it  becomes  a  practical  mo- 
nopoly, to  which  the  citizen  is  compelled  to  resort  and  by  means  of  which 
a  tribute  can  be  exacted  from  the  community,  is  subject  to  regulation  by 
State  legislative  power."    U.  S.  v.  E.  C.  Knight  Co.  (1895)   156  U.  S.  1,  1 1. 

37Beer  Co.   v.   Massachusetts    (1877)    97  U.   S.   25. 

^The  exceptional  classes  of  corporations,  such  as  religious  and  char- 
itable corporations,  insurance  corporations  and  so  forth,  which  should 
be  allowed  to  hold  the  securities  of  other  corporations,  and  the  circum- 
stances under  which  all  corporations  should,  for  self-protection,  be  allowed 
temporarily  to  hold  the  securities  of  other  corporations,  need  no  comment 
here.  They  are  outlined  in  Pearson  v.  Railroad  (1883)  62  N.  H.  537,  549. 
The  size  of  a  railroad  corporation  should,  as  we  have  earlier  seen,  depend 
upon  other  questions  than  the  establishment  of  competition. 

39Hall  v.  De  Cuir  (1877)  95  U.  S.  485;  American  Express  Co.  v.  Iowa 
(1905)    196  U.  S.  133;  Foppiano  v.  Speed  (1905)   199  U.  S.  SOI. 

"Brown  v.  Maryland  (1827)   12  Wheat.  419. 

"Robbins  v.  Shelby  Taxing  District   (1887)    120  U.  S.  489. 
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they  agree  to  be  desirable ;  otherwise  "the  grant  to  the  general  gov- 
ernment of  a  power  designed  to  prevent  embarrassing  restrictions 
upon  interstate  commerce  by  any  State,  would  be  made  to  forbid 
any  restraint  whatever.  *  *  *  The  framers  of  the  Consti- 
tution never  intended  that  the  legislative  power  of  the  nation  should 
find  itself  incapable  of  disposing  of  a  subject  matter  specifically 
committed  to  its  charge."42 

The  maintenance  of  monopolies  by  certain  States  against  the 
protests  of  sister  States  may  be  prevented  by  an  Act  of  Congress, 
regulative  of  commerce,  providing  that  the  anti-monopoly  lazus  of 
a  State  shall  apply  to  all  goods  owned  by  corporations  whenever 
they  arrive  at  the  territorial  boundary  of  the  State  and  demand 
entry.  The  state  legislation  thus  approved  should  forbid  the  ob- 
noxious corporations  to  do  business  within  the  state  boundaries. 
If  the  state  legislation  appropriately  display  an  exercise  of  the 
police  power,43  it  may  forbid  solicitation  of  orders44  and  sales  in 
"original  packages."45 

The  State  statutes  may  also  constitutionally  include  within  the 
prohibition  all  deliveries  of  interstate  shipments,  and  even  trans- 
portation within  the  state  borders.  The  outlines  of  the  argument 
for  this  may  be  indicated. 

The  Constitution  does  not  in  terms  limit  the  state  police  power 
in  connection  with  the  commerce  clause,  nor  is  power  over  inter- 
state commerce  in  terms  withdrawn  from  the  States.  A  power 
is  given  to  Congress,  and  the  gift  of  the  power  carries  the  impli- 
cation of  its  paramountcy — but  the  gift  of  the  power  does  not 
imply  the  destruction  of  other  remaining  powers  serving  other 
functions  of  government.46    The  police  power  of  the  State  and  the 

aIn  re  Rahrer  (1891)   140  U.  S.  545,  561,  562. 

43To  be  an  exercise  of  the  police  power  it  must  "have  a  real  and  sub- 
stantial relation  to  purposes  within  the  scope  of  the  police  jurisdiction." 
Brown  v.  Maryland  (1827)  12  Wheat.  419.  It  must  not  establish  regula- 
tions of  a  commercial  character.  Norfolk  &  W.  Ry.  Co.  v.  Sims  (1903) 
191  U.  S.  441,  449;  Bowman  v.  Railway  Co.  (1888)  125  U.  S.  455,  487. 
There  must,  of  course,  be  no  discrimination  against  goods  as  goods 
coming  from  another  State.  Brown  v.  Houston  (1885)  114  U.  S.  622; 
Walling  v.  Michigan  (1886)  116  U.  S.  446;  Robbins  v.  Shelby  Taxing  Dis- 
trict (1887)  120  U.  S.  489;  Scott  v.  Donald  (1897)  165  U.  S.  58;  Darnell 
&  Son  v.  Memphis  (1908)  208  U.  S.  113. 

"Delamater  v.  South  Dakota  (1907)  205  U.  S.  93;  Westheimer  v. 
Weisman   (1899)  60  Kan.  753;  Rose  v.  State  (Ga.   1908)   62  S.  E.  117. 

mIn  re  Rahrer,  supra;  State  v.  Snyder  (1899)  108  la.  205;  Stevens  v. 
Ohio   (1899)  93  Fed.  793. 

""All  experience  shows  that  the  same  measures,  or  measures  scarcely 
distinguishable  from  each  other,  may  flow  from  distinct  powers ;  but  this 
does  not  prove  that  the  powers  are  identical."  Mayor  etc.  of  New  York  v. 
Miln  (1837)  11  Pet.  102,  137. 
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commercial  power  of  Congress  create  the  occasion  mentioned  by 
Hamilton  "where  the  exercise  of  a  concurrent  jurisdiction  might 
be  productive  of  occasional  interferences  in  the  policy  of  any 
branch  of  administration,  but  would  not  imply  any  direct  contra- 
diction or  repugnancy  in  point  of  constitutional  authority."47  When 
the  power  of  one  or  the  other  government,  Congress  or  the  State, 
is  found  to  be  directly  or  impliedly  restricted  (except  by  the  pro- 
visions drawn  from  the  Bill  of  Rights)  it  is  in  order  that  the  other 
may  exercise  the  power  without  interference.  There  is  no  other 
purpose  in  the  limitation,48  and  the  commerce  clause  was  not  in- 
tended to  prevent  action  by  Congress  and  the  separate  States  in 
harmony. 

It  was  perfectly  understood  at  the  time  of  the  adoption  of  the 
Constitution  that  the  power  to  regulate  commerce  was  granted  to 
Congress  to  enable  it  to  frustrate  the  attempts  of  the  States  to 
adopt  discriminating  rules  of  interstate  commerce  hostile  to  their 
confederates :  but  it  was  not  supposed  that  the  grant  of  the  power 
to  prohibit  state  action  was  itself  a  prohibition,  for,  as  Mr.  Jus- 
tice Curtis  said, 

"If  it  were  admitted  that  the  existence  of  this  power 
in  Congress,  like  the  power  of  taxation,  is  compatible 
with  the  existence  of  a  similar  power  in  the  States,  then 
it  would  be  in  conformity  with  the  contemporary  exposition 
of  the  Constitution  (Federalist  No.  32),  and  with  the  judicial  con- 
struction, given  from  time  to  time  by  this  court,  after  the  most 
deliberate  consideration,  to  hold  that  the  mere  grant  of  such  a 
power  to  Congress,  did  not  imply  a  prohibition  on  the  States  to  ex- 
ercise the  same  power;  that  it  is  not  the  mere  existence  of  such  a 
power,  but  its  exercise  by  Congress,  which  may  be  incompatible 
with  the  exercise  of  the  same  power  by  the  States,  and  that  the 
States  may  legislate  in  the  absence  of  congressional  regulations."49 

"But  it  is  easy  to  see  that  Congress  may  assert  an  authority  under  one  of 
the  granted  powers,  which  would  exclude  the  exercise  by  the  States  upon 
the  same  subject  of  a  different  but  similar  power,  between  which  and 
that  possessed  by  the  general  government  no  inherent  repugnancy  existed." 
Leisy  v.  Hardin  (1890)   135  U.  S.  100,  109. 

"I  admit  that  in  the  exercise  of  their  legitimate  authority  over  any 
particular  subject,  the  States  may  generally  use  the  same  means  which  are 
used  by  Congress,  if  these  means  are  suitable  to  this  end." 

Story,  J.,  in  Mayor  etc.  of  New  York  v.  Miln   (1837)    11  Pet.  102,  156. 

47Federalist,  No.  32. 

+sCongress.  for  example,  notwithstanding  the  prohibition  in  the  first 
clause  of  Article  1,  section  9,  by  Act  of  Feb.  28,  1803,  forbade  masters 
of  vessels  to  land  negroes  in  the  ports  of  any  State  which  "has  prohibited, 
or  shall  prohibit,  the  admission  or  importation  of  such  negro." 

40Cooley  v.  Board  of  Wardens  (1851)   12  How.  299,  319. 
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This  duality  of  control  was  well  expressed  by  Justice  Moody 
in  his  dissenting  opinion  in  the  Employer's  Liability  Cases: 

"There  is  no  conflict  in  powers,  though  there  may  be  conflict 
in  legislation,  referable  to  different  powers.  *  *  *  For  the 
power  hitherto  exercised  by  the  States  over  this  particular  subject 
has  never  been  deemed  to  be  a  regulation  of  commerce,  but  rather 
an  exercise  of  their  authority  to  regulate  generally  the  relations  of 
men  to  each  other,  which  may  indirectly  affect  such  commerce."50 

The  case  Mr.  Justice  Moody  had  before  him  precisely  illus- 
trated the  exercise  of  power  under  the  overlapping  jurisdictions, 
for  while  the  State  has  commonly  regulated  the  relation  of  mas- 
ter and  servant  in  the  case  of  employees  of  interstate  railroads,51 
Congress  may  supersede  the  state  legislation  by  a  federal  enact- 
ment, the  employees  while  engaged  in  interstate  commerce  being 
as  it  were  instrumentalities  of  interstate  commerce  and,  therefore, 
subject  to  regulation  under  the  commerce  clause. 

The  cogent  argument  of  legislative  construction  exists  in  nu- 
merous federal  statutes  near  in  time  to  the  adoption  of  the  Con- 
stitution, wherein  Congress  instructed  the  executive  to  adopt  the 
state  pilotage  laws,52  "to  pay  due  regard  to  the  inspection  laws"  of 
the  respective  States  with  a  view  to  their  enforcement,53  and  "to 
co-operate  faithfully  in  the  execution  of  "the  state  quarantine  and 
health  laws."54 

Modern  legislation  is  more  sweeping,  for  it  is  not  limited  to 
boundary  inspections,  but  involves  the  power  of  Congress  to  give 
its  approval  to  state  legislation  directly  affecting  interstate  trade 
in  commodities.  The  Wilson  Act55  declares  that  liquor  upon  ar- 
riving in  a  State  shall  become  subject  to  the  laws  of  the  State 
"enacted  in  the  exercise  of  its  police  power"  to  the  same  extent  as 
though  the  liquor  had  been  produced  in  the  State,  "and  shall  not 
be  exempt  therefrom  by  reason  of  being  introduced  therein  in 
original  packages  or  otherwise," — in  other  words,  that  Congress 

so(i896)  207  U.  S.  463,  534- 

"Tullis  v.  L.  E.  &  W.  R.  R.   (1899)   175  U.  S.  348,  and  cases  cited. 

52Act  of  1789. 

^Act  of  April  2,  1790,  1  Stat.  106;  Act  of  March  2,  1799,  ch.  22,  sec.  93. 

"Act  of  Feb.  25,  1799. 

It  may  be  said  that  these  statutes  do  not  aid  in  constitutional  construc- 
tion, because  it  is  established  that  the  States  may  perform  the  several  acts 
and  also  regulate  ferriage  without  the  permission  of  Congress.  Gibbons 
v.  Ogden  (1824)  9  Wheat.  204;  Mayor  etc.  of  New  York  v.  Miln  (1837) 
11  Pet.  102,  139,  141,  147;  Barbier  v.  Connolly  (1885)  113  U.  S.  27,  31.  But 
the  statutes  have  some  inferential  weight,  for  if  the  power  were  clear  with- 
out the  permission,  there  would  be  no  reason  for  giving  it. 

"Act  of  Aug.  8,  1890,  U.  S.  Rev.  Stat.,  p.  826,  sec.  428. 
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does  not  intend  to  exercise  a  regulative  power,  nor  to  imply  by 
silence  that  the  interstate  trade  is  to  be  free  from  state  regulation 
under  the  police  power.  The  Lacey  Act56  adopts  precisely  the 
same  method  to  enable  the  State  to  protect  its  game,57  and  the 
federal  Oleomargarine  Act5S  applies  to  that  commodity  the  same 
principle  of  distinguishable  jurisdictions  over  the  subject  and  over 
the  commerce.  Of  all  such  statutes  the  Nitro-Glycerine  Act59  is 
the  most  significant,  for  in  terms  it  authorizes  a  State  to  regulate 
or  to  prohibit  the  transportation  of  high  explosives  across  the  state 
border.  Dynamite  is  a  legitimate  article  of  traffic  ;60  yet  Congress 
has  declared  that  its  own  power  over  interstate  commerce  shall 
not  be  allowed  to  prevent  the  State  under  the  police  power  from 
prohibiting  the  transportation  of  the  commodity  across  state  lines. 
In  these  statutes  Congress  has  adopted  the  rule,  laid  down 
by  the  State  as  a  police  matter,  as  its  own  rule  for  the  regulation 
of  commerce,  and  this  is  the  gist  of  the  decision  in  In  re  Rahrer, 
where  the  Court  says : 

"The  laws  of  Iowa  under  consideration  in  Bozvman  v.  Raihvay 
Company,  125  U.  S.  465,  and  Lcisy  v.  Hardin,  135  U.  S.  100, 
were  enacted  in  the  exercise  of  the  police  power  of  the  States, 
and  not  at  all  as  regulations  of  commerce  with  foreign  nations  and 
among  the  States,  but  as  they  inhibited  the  receipt  of  an  imported 
commodity,  or  its  disposition  before  it  had  ceased  to  become  an 
article  of  trade  between  one  State  and  another,  or  another  country 
and  this,  they  amounted  in  effect  to  a  regulation  of  such  com- 
merce."61 

In  declaring  that  the  state  rule  of  prohibition  shall  affect  the 
sales  of  liquors  in  original  packages  on  their  arrival  in  the  State — 
which  sales  are  a  part  of  interstate  commerce, — 62 

"Congress  has  not  attempted  to  delegate  the  power  to  regulate 
commerce  or  to  exercise  any  power  reserved  to  the  States,  or  to 
grant  a  power  not  possessed  by  the  States,  or  to  adopt  state  laws. 

"Act  of  May  25,  1900,  31  Stat.  L.  187. 

"The  Treasury  Department  has  ruled,  July  15,  1909,  that  the  Lacey 
Act  permits  the  State  of  New  York  fo  destroy  aigrettes  imported  from 
abroad  while  on  the  arriving  steamship  and  without  sale  as  undeclared 
goods,  although  without  it  the  state  game  law  would  be  invalid  as  trench- 
ing on  the  power  to  regulate  commerce  and  as  conflicting  with  the  tariff 
act. 

MAct  of  May  9,  1902.  32  Stat.  L.  194. 

69Act  of  July  3,  1866,  U.  S.  Rev.  St,  p.  826,  sec.  4280. 

60And  therefore  not  within  the  scope  of  the  Lottery  Case  (1903)  188 
U.  S.  321. 

6l(i89i)   140  U.  S.  545,  559- 

02Brown  v.   Maryland    (1827)    12  Wheat.   419. 
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It  has  taken  its  own  course  and  made  its  own  regulation,  applying 
to  these  subjects  of  interstate  commerce  one  common  rule,  whose 
uniformity  is  not  affected  by  variations  in  state  laws  in  dealing 
with   such  property.    *    *    * 

The  differences  of  opinion  which  have  existed  in  this  tribunal 
in  many  leading  cases  upon  this  subject,  have  arisen,  not  from  a 
denial  of  the  power  of  Congress,  when  exercised,  but  upon  the 
question  whether  the  inaction  of  Congress  was  in  itself  equivalent 
to  the  affirmative  interposition  of  a  bar  to  the  operation  of  an 
undisputed  power  possessed  by  the  State. 

We  recall  no  decision  giving  color  to  the  idea  that  when  Con- 
gress acted  its  action  would  be  less  potent  than  when  it  kept 
silent.    *    *    * 

This  is  not  the  case  of  a  law  enacted  in  the  unauthorized  exer- 
cise of  a  power  exclusively  confided  to  Congress,  but  of  a  law  which 
it  was  competent  for  the  State  to  pass,  but  which  could  not  operate 
upon  articles  occupying  a  certain  situation  until  the  passage  of  the 
act  of  Congress."63 

Precisely  the  same  reasoning  seems  to  have  inspired  the  Chief 
Justice  to  say  in  Leisy  v.  Hardin: 

"Inasmuch  as  interstate  commerce,  consisting  in  the  transporta- 
tion, purchase,  sale  and  exchange  of  commodities,  is  national  in  its 
character,  and  must  be  governed  by  a  uniform  system,  so  long  as 
Congress  does  not  pass  any  law  to  regulate  it,  or  allowing  the 
States  so  to  do,  it  thereby  indicates  its  will  that  such  commerce 
shall  be  free  and  untrammelled.    *    *    * 

The  conclusion  follows  that,  as  the  grant  of  the  power  to  regu- 
late commerce  among  the  States,  so  far  as  one  system  is  required,  is 
exclusive,  the  States  cannot  exercise  that  power  without  the  assent 
of  Congress. 

To  concede  to  a  State  the  power  to  exclude,  directly  or  in- 
directly, articles  so  situated,  without  congressional  permission,  is 
to  concede  to  a  majority  of  the  people  of  a  State,  represented  in 
the  state  legislature,  the  power  to  regulate  commercial  intercourse 
between  the  States."64 

It  has  sometimes  been  said  that  the  Wilson  Act  did  not  involve 
the  application  of  the  state  police  power  to  interstate  commerce, 
and  merely  "drew  the  line"  between  the  two  classes  of  commerce. 
In  practical  effect  it  did,  but  the  power  of  Congress  so  to  enact  was 
not  based  upon  its  incidental  power  to  draw  a  line,  (a)  That  is 
not  the  form  of  the  statute,     (b)   The  power  to  draw  a  line  cannot 

M/n  re  Rahrer  (1891)    140  U.  S.  545,  561,  562,  565. 

"(1890)  135  U.  S.  100,  109.  That  the  constitutional  rule,  as  laid  down 
by  the  Rahrer  case,  and  many  times  applied,  is  correctly  stated  in  the 
text,  see  the  opinion  of  Mr.  Justice  Gray  in  Rhodes  v.  Iowa  (1898)  170 
U.  S.  412,  433,  and  People  ex  rel.  Hill  v.  Hesterberg  (1906)  184  N.  Y.  126, 
132. 
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be  so  used  as  to  abandon  part  of  the  field05  over  which  the  Consti- 
tution extends  the  power,  if  the  jurisdiction  over  the  field  be  sole. 
That  would  be  a  genuine  delegation  of  power,  (c)  What  shall  be 
said  of  the  Dynamite  Act  of  1866  which  permitted  any  State  to 
cut  off  interstate  transportation  altogether?  (d)  The  inquiry  in 
the  numerous  cases  as  to  the  meaning  to  be  attributed  to  the  silence 
of  Congress66  necessarily  means  that  Congress  may  or  may  not  as 
it  wishes  prohibit  state  action;  if  it  can  only  prohibit  there  is  no 
reason  for  construing  its  meaning.  The  rule  of  the  Cooley  case 
is  itself  an  incontrovertible  argument  that  Congress  may  approve 
the  state  measure.  If  the  State  has  no  power  whatever  over  inter- 
state commerce,  then  its  regulation  of  it  by  exercise  of  the  police 
power  is  unconstitutional,  irrespective  of  anything  that  Congress 
may  do  or  by  silence  imply.  But  if  the  State  has  a  power  which  is 
subject  to  the  paramount  power  of  Congress,  we  have  a  scope  for 
the  rule  that  the  action  of  Congress,  or  its  silence  implying  pro- 
hibition of  state  action,  prevents  exercise  of  the  state  power.  The 
power  of  Congress  is  paramount ;  it  is  only  its  exercise — whether 
express  or  implied  is  immaterial — that  is  exclusive.67 

""Brown  v.  Maryland  (1827)  12  Wheat.  419;  Leisy  v.  Hardin  (1890) 
135  U.  S.  100. 

""Cooley  v.  Board  of  Wardens  (1851)  12  How.  299;  see  Bowman  v.  Ry. 
Co.  (1888)  125  U.  S.,  46c.  482. 

"7It  is  not  infrequently  said  by  the  court  arguendo  that  the  power  is  ex- 
clusive ;  but  there  is  in  such  statements  no  intention  to  dispute  Hamilton's 
distinction,  and  when  the  distinction  is  in  mind  the  court  is  careful  to 
preserve  it.  Thus  in  Brown  v.  Houston  (1885)  114  U.  S.  622,  630,  the 
power  of  Congress  is  said  to  be  "certainly  so  far  exclusive  that  no  State 
has  power  to  make  any  law  or  regulation  which  will  affect  the  free  and  un- 
restrained intercourse  between  the  States,  as  Congress  has  left  it."  In 
Bowman  v.  Chicago  etc.  Ry.  Co.,  supra,  at  p.  493,  it  is  said  that  the  State 
"cannot  ivithout  the  consent  of  Congress,  express  or  implied,  regulate 
commerce  between  its  people  and  those  of  the  other  States  of  the  Union  in 
order  to  effect  its  end,  however  desirable  such  a  regulation  might  be."  "A 
State  statute  requiring  persons  soliciting  the  sale  of  goods  on  behalf  of 
individuals  or  firms  doing  business  in  another  State  to  pay  license  fees  for 
permission  to  do  so,  is,  in  the  absence  of  Congressional  action,  a  regulation 
of  commerce  in  violation  of  the  Constitution."  Stoutenburg  v.  Hennick 
(1889)  129  U.  S.  141,  148.  In  the  License  Cases  (1847)  5  How.  504,  579, 
Taney,  C.  J.,  said  to  the  same  effect  "that  the  mere  grant  of  power  can- 
not upon  any  just  principles  of  construction,  be  construed  to  be  an  abso- 
lute prohibition  to  the  exercise  of  any  power  over  the  same  subject  by  the 
States.  The  controlling  and  supreme  power  over  commerce  with  foreign 
nations  and  the  several  States  is  undoubtedly  conferred  upon  Congress. 
Yet  in  my  judgment,  the  State  may,  nevertheless,  for  the  safety  or  con- 
venience of  trade,  or  for  the  protection  of  the  health  of  its  citizens,  make 
regulations  of  commerce  for  its  own  ports  and  harbors,  and  for  its  own 
territory;  and  such  regulations  are  valid  unless  they  come  in  conflict  with 
a  law  of  Congress." 


MONOPOLIES:  THE  CAUSE  AND  REMEDY.        117 

Restraints  upon  the  consolidation  of  wealth  have  been  suggested, 
and  the  constitutional  method  of  their  application  has  been  out- 
lined. The  measures  must  remedy,  not  punish  or  discriminate, 
and  the  arrogance  of  majorities  should  not  be  set  against  the  "arro- 
gance of  wealth."  We  want  no  socialistic  limitations  upon  indi- 
vidual wealth,  no  confiscation  of  inheritances.  Method  and  plan 
should  show  the  conservatism  which  treats  the  institution  of  prop- 
erty as  necessary  to  progressive  civilization  and  real  equality. 

^"e  must  recognize  that  such  measures  will  require  determina- 
tion and  effort  for  their  fulfilment ;  one  difficulty  with  our  attempts 
at  reform  is  that  we  think  abuses  can  be  easily  removed.  "In  the 
course  of  a  long  administration,  the  descent  to  vice  is  insensible ; 
but  there  is  no  re-ascending  to  virtue  without  making  the  most 
generous  efforts."  Better  than  centralizing  political  power  will  be 
to  decentralize  corporations ;  the  supreme  solicitude  of  government 
should  be  the  formation  of  character,  and  the  end  will  not  be 
achieved  by  a  system  of  monopolies  creating  a  dependent  popula- 
tion, combined  with  a  centralized  administration  whose  constant 
tendency  is  to  make  us  forget  that  we  must  exert  ourselves. 
Against  such  tendencies  of  decline  a  constructive  statesmanship 
should  be  opposed,  for,  as  the  most  profound  of  modern  political 
thinkers  has  put  it, 

"there  is  only  too  much  of  this  fatuousness,  this  readiness  to  be- 
lieve that  for  once  in  our  favour  the  stream  shall  flow  up  hill,  that 
we  may  live  in  miasmatic  air  unpoisoned,  that  a  government  may 
depress  the  energy,  the  self-reliance,  the  public  spirit  of  its  citi- 
zens, and  yet  be  able  to  count  on  these  qualities  whenever  the 
government  itself  may  have  broken  down,  and  left  the  country  to 
make  the  best  of  such  resources  as  are  left  after  so  severe  and  pro- 
longed a  drain.  This  is  the  sense  in  which  morality  is  the  nature 
of  things."68 

Charles  P.  Howland. 
New  York. 

Though  the  authority  of  the  License  Cases  has  been  overthrown,  it  is 
only  upon  the  point  of  the  construction  to  be  given  to  the  silence  of  Con- 
gress. Taney's  reasoning  above  is  not  disputed,  and  the  question  is  always 
as  to  the  repugnancy  of  state  and  congressional  regulation ;  an  instance  of 
harmony  raises  no  question  of  power. 

^Morley,  On  Compromise, 
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Almost  a  century  has  passed,  since  Jeremy  Bentham  addressed 
to  President  Madison  his  famous  proposal  to  prepare  a  complete 
code  of  law  for  the  United  States. 

"Give  me,  Sir,"  wrote  Bentham,  "the  necessary  encouragement 
— I  mean  a  letter  importing  approbation  of  this  my  humble  pro- 
posal ;  and,  as  far  as  depends  upon  yourself,  acceptance.  I  will 
forthwith  set  about  drawing  up  for  the  use  of  the  United  States, 
or  such  of  them,  if  any,  as  may  see  reason  to  give  their  acceptance 
to  it,  a  complete  body  of  proposed  law,  in  the  form  of  Statute  law ; 
say,  in  one  word,  a  Pannomion, — a  body  of  statute  law,  including 
a  succedaneum  to  that  mass  of  foreign  law,  the  yoke  of  which,  in 
the  wordless,  as  well  as  boundless,  and  shapeless  shape  of  common, 
alias  unwritten  lazv,  remains  still  about  your  necks."  1 

The  letter  went  unanswered  for  a  number  of  years;  and  the 
answer,  when  made,  though  very  courteous,  was  a  virtual  declina- 
tion of  the  great  codifier's  offer,  on  the  ground,  that  "a  compliance 
with  your  proposals  would  not  be  within  the  scope  of  my  proper 
functions."  2  Meanwhile,  Bentham  had  extended  similar  proposals 
to  the  Governors  of  several  States ;  and,  shortly  after  the  receipt 
of  President  Madison's  answer,  he  proffered  his  services  "to  the 
citizens  of  the  several  American  United  States."  3 

Two  of  the  Governors — Snyder  of  Pennsylvania  and  Plumer  of 
New  Hampshire — were  captivated  by  the  "philanthropic  communi- 
cation." They  urged  its  consideration  upon  their  respective  legis- 
latures, but  without  favorable  result.  Governor  Plumer  promptly 
intimated  to  Bentham  his  own  lack  of  power  in  the  matter,  as  well 
as  his  misgivings  about  the  attitude  of  the  legislature.  "How  far 
it  is  practicable  to  establish  such  a  system  in  New  Hampshire,  I 
cannot  determine,"  he  writes.  "We  have  not  only  a  host  of  prej- 
udices to  encounter,  but  the  interests  of  a  body  of  lawyers,  many 
of  whom  here,  as  in  all  other  countries,  dread  reform,  fearing  it 
would  diminish  their  individual  profits."  4 

1Bentham's  Works,  Vol.  4,  p.  451.  The  italics  and  capitals  are  the  au- 
thor's.    The  date  of  the  letter  is  Oct.,  1811. 

'Ibid.  467.  The  letter  is  dated  May  8,  1816.  In  replying  to  it,  in  Sep- 
tember, 1817,  Bentham  remarked:  "Length  of  intervals  considered,  our  cor- 
respondence has  been  better  suited  to  an  antediluvian  life,  than  to  one 
which  is  so  near  its  close  as  mine  is." 

'Ibid.  478-507. 

*Ibid.  577- 
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That  the  Governor's  misgivings  were  well  founded  is  shown  by 
an  extract,  published  by  Bentham  from  a  private  letter,  written  to 
him  by  one  whom  he  styles,  "a  distinguished  Functionary  in  the 
United  States,  Member  of  the  House  of  Representatives  in  his 
State,  and  Delegate  therefrom  to  Congress."  5  This  letter  assures 
Bentham  that  his  proposal  was  fairly  brought  before  the  legislature 
by  Governor  Plumer ;  that  to  give  it  a  better  chance  of  success,  a 
son  of  the  Governor,  who  was  a  member,  caused  the  greater  part 
of  an  article  on  this  subject,  in  a  late  Edinburgh  Review,6  to  be 
published  and  distributed  among  the  legislators,  but  that  all  the 
lawyers  of  that  body,  except  the  Governor's  son,  declared  it  inex- 
pedient to  accept  the  codification  proposal.  These  lawyers,  Ben- 
tham's distinguished  friend  assured  him,  were  actuated  by  various 
motives.  Some  believed  that  the  common  law  was  the  perfection 
of  reason.  Others,  who  were  advanced  in  years,  did  not  like  the 
idea  of  adopting  a  new  system  which  would  compel  them  to  learn 
the  law  over  again.  Still  others  "were  perhaps  swayed  by  the 
persuasion,  that  the  new  system  would  prove  injurious  to  the  pro- 
fession, by  rendering  the  law  more  clear  and  explicit,  and  thus 
diminishing  the  profits  which  are  at  present  derived  from  its  un- 
certainty and  obscurity." 

Whether  the  legal  profession  were  actuated  by  the  sinister 
motives  thus  ascribed  to  them  may  well  be  doubted,  but  there  can 
be  no  doubt  that  the  great  majority  of  the  bench  and  bar,  both  in 
England  and  the  United  States,  were  opposed,  a  century  ago,  and 
are  still  opposed  to  Benthamistic  codification.  They  have  not  be- 
lieved with  Bentham's  distinguished,  but  unnamed  "functionary" 
of  New  Hampshire,  that  "a  pannomion"  does  constitute  "the  beau- 
ideal  of  law."  On  the  other  hand,  they  have  looked  askance  at  all 
attempts  to  codify  our  private  law.7 

Notwithstanding  this  traditional  attitude  of  the  legal  profession 
its  members  seem  to  be  growing  more  and  more  tolerant  of  the 
idea  of  enacting,  what  Bentham  styled,  "particular  codes":  that  is, 
codes  containing  "such  matters  only,  with  which  some  one  class  or 
denomination  of  persons  only  have  concern." 8  Advocates  of 
scientific  codification,  like  Sheldon  Amos,  are  as  stoutly  opposed 

5Bentham's  Works,  Vol.  4,  p.  578. 

'Probably  reference  is  made  to  Sir  Samuel  Romilly's  article  in  29  Ed. 
Rev.  217,  published   Nov.,    1817. 

'Perhaps  the  fullest  and  best  reasoned  statement  of  objections  to  such 
codification  is  found  in  Mr.  Carter's  posthumous  work,  "Law :  Its  Origin, 
Growth  and  Function." 

"Bentham's  Works,  Vol.  4,  p.  454. 
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to  such  enactments  as  they  are  to  the  old  policy,  (as  they  conceive 
it)  of  allowing  law  to  be  made  by  judicial  legislation.  Mr.  Amos 
refers  to  the  "particular"  codifiers  as  those  who  are  fond  of  speak- 
ing of  "gradual"  or  "progressive"  codification.  "They  desire  to 
reconstruct  large  portions  of  the  law,  each  severally  by  itself — in 
fact,  converting  all  the  law  on  each  separate  topic  into  a  statute, 
the  statutes  being  quite  independent  of  one  another,  or  only  casu- 
ally related.  The  subjects  to  be  thus  codified  in  turn  would  be 
chosen  either  in  view  of  their  apparent  importance,  or  of  the 
pressing  need  they  stand  in  of  having  some  process  of  reorganiza- 
tion performed  upon  them."  Mr.  Amos  fears  that  the  codifier  of 
this  sort  may  "interpose  permanent  barriers  in  his  path  which  shall 
forever  prevent  him  from  progressing  to  the  highest  point  of  per- 
fection," viz.,  the  production  of  the  ideal  code,  which  he  declares, 
"is  eminently  a  product  of  logical  art."  9 

In  the  face  of  this  and  abundant  other  criticism,  the  "progress- 
ive codifiers"  have  been  making  considerable  progress,  both  in 
England  and  on  this  side  of  the  Atlantic.  The  first  of  their  pro- 
ductions to  secure  Parliamentary  sanction  was  the  Bills  of  Ex- 
change Act,  1882, 10  although  several  years  earlier,  Sir  James 
Fitz-James  Stephen  had  done  pioneer  service  in  the  cause,  by  his 
Digest  of  the  Law  of  Evidence  and  had  been  followed  by  Sir 
Frederick  Pollock  with  his  Digest  of  the  Law  of  Partnership. 
Judge  Chalmers  tells  us  that  the  idea  of  codifying  the  law  of  nego- 
tiable instruments  was  first  suggested  by  the  Digest  of  the  Law  of 
Evidence ;  and  he  ascribes  the  success  of  his  Bill  to  the 

"wise  lines  laid  down  by  Lord  Herschell,  who  insisted  that  the  Bill 
should  be  introduced  in  a  form  which  did  nothing  more  than  codify 
existing  law,  and  that  all  amendments  should  be  left  to  Parliament. 
A  Bill,"  he  adds,  "which  merely  improves  the  form,  without  alter- 
ing the  substance,  of  the  law  creates  no  opposition,  and  gives  very 
little  room  for  controversy.  *  *  *  I  am  sure  that  further  codifying 
measures  can  be  got  through  Parliament,  if  those  in  charge  of  them 
will  not  attempt  too  much,  but  will  be  content  to  follow  the  lines 
laid  down  by  Lord  Herschell.  Let  a  codifying  Bill  in  the  first 
instance  simply  reproduce  existing  law,  however  defective.  If  the 
defects  are  patent  and  glaring  it  will  be  easy  to  get  them  amended. 
If  an  amendment  be  opposed,  it  can  be  dropped  without  sacrificing 
the  Bill.  The  form  of  the  law  at  any  rate  is  improved,  and  its 
substance  can  always  be  amended  by  subsequent  legislation.  If  a 
Bill  when  introduced  proposes  to  effect  changes  in  the  law,  every 
clause  is  looked  at  askance,  and  it  is  sure  to  encounter  opposition."11 

"Amos,  The  Science  of  Law,  Ch.  XIII. 

"Chalmers'    Bills    of    Exchange    Act    (5th    ed.),    xliv. 

uIbid.  xliv,  xlvii. 
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1  his  policy  was  adopted  by  Sir  Frederick  Pollock,  whose  Part- 
nership Bill,  considerably  amended,  became  The  Partnership  Act, 
1890;  and  by  Judge  Chalmers  again,  in  the  Bill  which  became  the 
Sale  of  Goods  Act,  1894. 

Another  fundamental  tenet  of  these  successful  codifiers  is  that, 
"while  any  branch  of  the  law  is  in  process  of  formation,  it  is  un- 
wise to  attempt  to  codify  it."     To  quote  Judge  Chalmers  again: 

"A  code  should  be  formed  on  a  firm  basis  of  experience.  You 
then  know  what  you  are  doing.  A  practical  and  working  code 
cannot  spring  from  the  head  of  the  draftsman,  as  Pallas  Athene 
is  fabled  to  have  sprung,  fully  equipped,  from  the  head  of  her 
father  Zeus.  In  legislation,  as  in  other  sciences,  the  a  priori  road  is 
a  dangerous  one  to  tread.  When  the  principles  of  the  law  are  well 
settled,  and  when  the  decided  cases  that  accumulate  are  in  the  main 
mere  illustrations  of  accepted  general  rules,  then  the  law  is  ripe  for 
codification.  A  code  can  usefully  settle  disputed  points,  and  fill 
up  small  lacunae  in  the  law,  but  it  should  always  have  its  feet  on 
the  ground.  If  you  go  above  and  beyond  experience,  you  are  codi- 
fying in  the  air,  and  will  probably  do  more  harm  than  good  to 
commerce  and  mercantile  law.  No  service  is  done  to  the  cause  of 
codification  by  putting  the  case  for  it  too  high.  The  province  of  a 
code,  I  venture  to  think,  is  to  set  out,  in  concise  language  and  logi- 
cal form,  those  principles  of  the  law  which  have  already  stood  the 
test  of  time."  12 

It  is  quite  clear  that  the  revival  of  codification  in  England  is 
due  to  the  fact  that  its  promoters  have  been  content  to  act  upon  the 
discreet  and  unambitious  principles  enunciated  above  by  Judge 
Chalmers.  They  have  not  posed  as  iconoclasts  of  the  common  law. 
They  have  not  proclaimed  themselves  law  reformers.  They  have 
not  undertaken  the  task  of  substituting  for  existing  law,  the  law 
as  it  ought  to  be.  It  has  not  been  their  aim  to  show  themselves 
wiser  than  the  courts.  On  the  other  hand,  it  will  be  observed,  they 
do  not  attempt  to  codify  any  branch  of  the  law,  until  its  principles 
have  become  well  settled.  And  then,  their  codes  are  not  to  contain 
experiments,  but  are  to  embody  experience. 

The  enactment  of  the  Bills  of  Exchange  statute  in  England 
aroused  immediate  interest  in  this  country.  Resolutions  were 
passed  by  the  American  Bankers  Association  at  their  meeting  in 
1882, 13  favoring  like  legislation  here.  Pursuant  to  this  action,  a 
bill  was  drawn,  (largely  a  copy  of  the  English  statute)  which  was 
introduced  in  the  House  of  Representatives,  May  12,  1884.  The 
constitutional  power  of  Congress  to  legislate  upon  this  topic  was 

12Codincation  of  Mercantile  Law,  25  Am.  Bar  Assoc.  Rep.  282,  19  Law 
Quart.  Rev.  10. 

13The  date  of  the  English  Act  is  Aug.  18,  1882. 
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questioned,  and  no  serious  attempt  was  made  to  pass  the  bill.    Nor 
was  the  subject  taken  up  by  the  several  state  legislatures. 

A  few  years  later,  however,  Gov.  David  B.  Hill,  of  New 
York,  suggested  in  his  annual  message,14  "that  some  motion  should 
be  made  at  this  session  toward  a  conference  of  representatives  of 
all  the  States,  or  of  such  as  may  choose  to  be  represented,  to  con- 
sider the  question  of  uniform  marriage  and  divorce  laws."  A  re- 
newal of  this  suggestion,  the  following  year,15  led  to  the  enactment 
of  a  law  for  the  appointment  of  three  commissioners,  to  promote 
the  uniformity  of  legislation  in  the  United  States.16  At  a  meeting 
of  the  Tennessee  Bar  Association  in  1889,  President  McFarland 
called  the  attention  of  that  body  to  the  desirability  of  securing 
uniform  legislation  on  the  topic  specified  by  Gov.  Hill,  as  well 
as  on  "Taxation,  the  acknowledgment  of  deeds,  the  execution  and 
probate  of  wills,  the  inheritance  of  real  estate  and  kindred  ques- 
tions." Upon  the  motion  of  a  delegate  from  Tennessee,  the  Ameri- 
can Bar  Association,  at  its  meeting  a  few  weeks  later,  appointed 
a  committee  on  uniform  state  legislation.17  As  a  result  of  this 
action  by  the  State  of  New  York  and  the  American  Bar  Associa- 
tion, a  conference  of  Commissioners  from  seven  States  met  at  Sara- 
toga, in  1892.18  Recommendations  were  made  for  uniformity  in 
the  forms  of  notarial  certificates ;  in  the  acknowledgment  of  deeds 
and  certificates  to  be  attached  thereto ;  in  the  execution  of  deeds 
and  wills ;  in  the  probate  of  wills  and  in  legislation  concerning 
marriage  and  divorce.  One  of  the  commissioners  read  an  able 
paper  on  the  Problem  of  Uniform  Legislation  in  the  United  States; 
but  no  very  definite  action  was  taken  in  the  matter.19     Indeed,  for 

"Public  Papers  of  Gov.  Hill  for  1889,  p.  37- 

"Public  Papers  of  Gov.  Hill  for  1890,  p.  43. 

16Ch.  205,  L.  1890.  The  duty  of  these  commissioners  was  described  in  the 
statutes  as  follows:  "to  examine  the  subjects  of  marriage  and  divorce,  in- 
solvency, the  form  of  notarial  certificates  and  other  subjects;  to  ascertain 
the  best  means  to  effect  an  assimilation  and  uniformity  in  the  laws  of  the 
States,  and  especially  to  consider  whether  it  would  be  wise  and  practicable 
for  the  State  of  New  York  to  invite  the  other  States  of  the  Union  to  send 
representatives  to  a  convention  to  draft  uniform  laws  to  be  submitted  for 
the  approval  and  adoption  of  the  several  States,  and  to  devise  and  recom- 
mend such  other  course  of  action  as  shall  best  accomplish  the  purpose  of 
this  act." 

"Reports  of  Am.  Bar.  Assoc,  Vol.  12,  p.  50.  The  reports  of  this  Com- 
mittee may  be  found  in  Vol.  13  ibid.  p.  336,  and  Vol.  14,  p.  365. 

"It  is  an  interesting  fact  that  one  member  of  this  original  conference, 
and  one  only,  is  still  a  commissioner  from  his  State — Hon.  Peter  W. 
Meldrim,  of  Georgia — now  Vice-President  of  the  Conference  and  one  of  its 
most  influential  members. 

"Reports  of  the  Am.  Bar  Assoc,  Vol.  15,  p.  287. 
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some  years,  the  energies  of  the  commissioners  were  bent  chiefly 
to  securing-  the  establishment  of  similar  commissions  in  other 
States.  Not  until  1896,  did  they  venture  upon  sending  up  to  the 
state  legislatures  a  bill  of  any  length ;  and  that  was  described  by 
their  chairman  as  "substantially  the  English  Act  of  1882  on  Nego- 
tiable Instruments."  20 

The  favor  with  which  this  bill  was  received  by  state  legislatures 
induced  the  commissioners  to  attempt  the  production  of  other  bills. 
During  1902-3,  Professor  Samuel  Williston,  of  Harvard,  at  the 
request  of  the  commissioners,  prepared  a  draft  of  an  Act  to  make 
uniform  the  Law  of  Sales.  It  followed  pretty  closely  the  lines  of 
the  English  Sale  of  Goods  Act.  In  this  form,  it  did  not  prove 
entirely  satisfactory  to  the  Committee  on  Commercial  Law,  who 
proceeded  to  make  numerous  changes  in  its  provisions  and  to  add 
a  number  of  sections  on  the  transfer  of  property  in  goods  by  means 
of  documents  of  title.  As  a  result  of  these  changes,  a  bill  was  sent 
out  which  was  not  only  at  variance  with  the  English  Sale  of  Goods 
Act,  but  with  existing  rules  of  law  in  most  of  our  States.  It  has 
not  met  with  the  legislative  favor  which  was  accorded  to  the  Nego- 
tiable Instruments  Law,  and  has  been  adopted  in  but  five  States 
and  one  Territory.  Possibly  this  is  due  in  part  to  the  fact  that  the 
commissioners  disregarded  Judge  Chalmers'  advice  and  went 
"above  and  beyond  experience."  Legislators  may  agree  with  him 
in  the  belief  that  when  codifiers  do  this,  they  "are  codifying  in  the 
air  and  will  probably  do  more  harm  than  good  to  commerce  and 
mercantile  law." 

"In  1904  the  American  Warehousemen's  Association  placed 
a  sum  of  money  at  the  disposal  of  the  Commissioners  on 
Uniform  State  Laws,  in  the  National  Conference,  to  meet  the 
expense  of  the  preparation  of  a  draft  of  a  uniform  Act  on 
the  subject  of  Warehouse  Receipts."  The  money  was  accepted ; 
the  draft  was  made  and  approved  by  the  Conference  in  1906,  and 
the  bill  has  become  law  in  eighteen  States  and  Territories.  This 
statute  changes  existing  law  upon  several  points,  and  has  met  with 
serious  opposition  from  mercantile  interests.21  On  the  other  hand, 
certain  interests  were  so  anxious  for  it,  that  they  were  ready  to 

20Reports  of  the  Am.   Bar  Assoc,  Vol.   19,  p.  407. 

"Notably,  the  Merchants'  Association  of  New  York  City,  which  num- 
bers about  two  thousand  mercantile  firms  and  corporations,  and  claims  to 
be  the  most  representative  mercantile  body  in  the  United  States,  both  as  to 
diversity  of  merchandise  handled  and  amount  of  business  done. 


124  COLUMBIA  LAW  REVIEW. 

put  up  the  money  necessary  for  its  preparation,  and  to  champion 
it  before  legislative  bodies. 

Still  greater  changes  from  existing  law  were  incorporated  in 
the  Transfer  of  Stock  Act  and  the  Bills  of  Lading  Act,  which 
were  approved  by  the  Conference  of  Commissioners  in  1909.  By 
these  proposed  measures,  certificates  of  stock  and  bills  of  lading 
are  to  be  made  as  fully  negotiable  as  bills  of  exchange  and  promis- 
sory notes.  If  in  such  form  as  to  be  transferable  by  delivery,  a 
thief  or  a  finder  can  pass  perfect  title  to  them  and  to  the  property 
represented  by  them  "to  a  purchaser  in  good  faith  for  value."22 
'Value'  is  denned  as  "any  consideration  sufficient  to  support  a 
simple  contract.  An  antecedent  or  pre-existing  obligation,  whether 
for  money  or  not.  constitutes  value  where  a  bill  is  taken  either  in 
satisfaction  thereof  or  as  security  therefor."  And  "a  thing  is  done 
in  good  faith,  when  it  is  done  honestly,  whether  it  be  done  negli- 
gently or  not."  23 

These  provisions,  it  is  admitted,  when  taken  together,  work  a 
radical  change  in  the  law.  So  far  as  certificates  of  stock  are  con- 
cerned, there  is  no  statute  in  England  or  in  any  of  our  States,  which 
carries  their  negotiability  to  the  extent  now  proposed,  nor  is  there 
a  decision  of  any  court  recognizing  a  mercantile  usage  of  such 
negotiability.  On  the  other  hand,  the  ability  of  a  thief  or  finder  to 
pass  title  to  certificates  of  stock,  though  indorsed  in  blank,  even 
to  a  bona  fide  purchaser  for  value,  has  been  repeatedly  denied  by 
the  courts  on  both  sides  of  the  Atlantic.24  The  proposed  bill  does 
not  profess  to  codify  existing  law,  but  to  work  a  legal  reform.  It 
breathes  the  spirit  of  Bentham  not  that  of  Chalmers. 

Perhaps  this  spirit  is  even  more  apparent  in  the  Bills  of  Lading 
Act.  As  originally  drawn,  this  did  not  attempt  to  make  a  bill  of 
lading  fully  negotiable.  It  contained  the  same  provisions  on  this 
point  that  are  found  in  the  Warehouse  Receipts  Act  and  the  Sale 
of  Goods  Act.  Indeed,  the  latter  Act  included  bills  of  lading  among 
the  documents  of  title,  therein  legislated  upon,  and  distinctly  pro- 
vided, that 

"a  negotiable  document  of  title  may  be  negotiated,  (a)  By  the 
owner  thereof,  or  (b)  By  any  person  to  whom  the  possession  or 
custody  of  the  document  has  been  entrusted  by  the  owner,  if,  by 

'-'Transfer  of  Stock  Act  §§  3,  5 ;  Bills  of  Lading  Act  §§  31,  32. 

2Bills  of  Lading  Act  §  53.  The  same  definitions  are  contained  in  the 
Transfer  of  Stock  Act. 

"Knox  v.  Eden  Musee  Co.  (1896)  148  N.  Y.  441;  Scollans  v.  Rollins 
(1899)   173  Mass.  275,  and  cases  cited  therein. 
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the  terms  of  the  document  the  bailee  issuing  the  document  under- 
takes to  deliver  the  goods  to  the  order  of  the  person  to  whom  the 
possession  or  custody  of  the  document  has  been  entrusted,  or  if 
at  the  time  of  such  entrusting  the  document  is  in  such  form  that  it 
may  be  negotiated  by  delivery."  25 

In  commenting  on  this  and  a  subsequent  section,  the  learned 
draftsman  of  the  Act  has  said : 

"In  this  respect  the  Sales  Act  does  not  go  to  the  full  extent  of 
the  law  of  bills  and  notes.  There  is  this  reason  for  drawing  the 
line  between  a  transfer  by  a  custodian  and  a  thief.  In  the  former 
case  the  owner  of  the  document  has  voluntarily  put  it  in  the  power 
of  another  to  deceive  a  purchaser;  the  deception  is,  therefore, 
accomplished  by  means  which  •  the  owner  has  furnished  the  cus- 
todian. An  element  of  estoppel  exists  which  does  not  exist  in  the 
case  of  theft.  There  seems  no  reason,  in  justice,  in  the  latter  case 
why  the  new  bona  fide  purchaser  should  be  preferred  over  the  orig- 
inal owner.  There  is  no  doubt  that  under  the  existing  law,  aside 
from  statute,  a  thief  can  give  no  title  even  to  a  bona  fide  purchaser, 
whatever  the  form  of  the  document  of  title."  26 

In  accordance  with  these  views,  the  original  provisions  of  the 
Bill  of  Lading  Act  did  not  permit  a  thief  or  a  finder  to  transfer 
title  to  a  bill  of  lading  or  to  the  goods  which  it  represented.  These 
provisions  remained  unquestioned  until  the  preparation  of  the 
fourth  tentative  draft,  when  section  thirty-one  was  changed  to 
read  as  follows : 

"Who  May  Negotiate  a  Bill. — A  negotiable  bill  may  be 
negotiated  by  any  person  in  possession  of  the  same,  however  such 
possession  may  have  been  acquired  if,  by  the  terms  of  the  bill,  the 
carrier  undertakes  to  deliver  the  goods  to  the  order  of  such  person, 
or  if  at  the  time  of  negotiation  the  bill  is  in  such  form  that  it  may 
be  negotiated  by  delivery." 

The  reasons  for  this  change  were  stated  by  the  able  and  in- 
fluential chairman  of  the  Committee  on  Commercial  Law,  at  the 
last  Conference  of  Commissioners  substantially  as  follows :  When 
the  Sale  of  Goods  Act  was  drafted  the  subject  of  bills  of  lading  had 
not  been  forcibly  brought  to  the  attention  of  the  Committee  or  the 
Conference.  The  Committee  had  not  then  had  the  benefit  of  expert 
opinion  on  the  subject,  nor  had  the  Committee  had  an  opportunity 
to  study  the  history  of  the  development  of  bills  of  lading  or  ex- 
amine what  had  been  said  on  the   subject  by  economic   writers. 

^Sale  of  Goods  Act  §  32.    The  same  limitation  on  the  power  of  transfer 
is  found  in  the  Warehouse  Receipts  Act  §  40. 
M\Villiston,  Sales  749. 
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During  the  sessions  of  the  Committee,  and  the  period  which  had 
intervened  since  the  Sales  Act  was  drawn,  matters  had  been 
brought  to  the  attention  of  the  Committee,  not  before  it  when  the 
Sales  Act  was  adopted,  in  the  light  of  which  the  change  had  been 
made.  He  believed  it  was  demanded  by  the  commercial  interests 
of  the  country  and  supported  by  the  views  of  economic  writers. 
It  was  also  justified  by  legislative  and  judicial  precedents  in  some 
States.  He  thought  the  provision  in  the  Sales  Act  on  this  topic  an 
obsolete  rule.  If  that  were  restored  in  this  Act,  he  said:  "I  would 
be  ashamed  to  go  before  any  legislative  body  and  present  the  Bills 
of  Lading  Act,  and  if  they  asked  me  whether  this  was  the  best 
thought  of  the  time,  say,  'No  it  is  not,  but  this  is  the  condition  of 
stagnation  that  existed  two  years  ago.'  "  27 

Nothing  could  show  better  the  tendency  of  the  Conference  of 
Commissioners  to  adopt  the  Benthamistic  view  of  codification,  than 
this  address  of  Mr.  James.  Uniformity  of  law  is  not  to  be  sought 
in  an  Act  embodying  those  existing  rules,  which  are  sustained 
by  the  weight  of  judicial  authority,  and  satisfactory  business  ex- 
perience throughout  the  United  States ;  but  in  an  Act  which  sets 
forth  the  Commissioners'  ideals.  There  is  a  fascination,  un- 
doubtedly, in  restating  the  law  in  accordance  with  one's  own  notion 
of  what  the  law  ought  to  be.  Nor  is  the  fascination  greatly  dimin- 
ished, though  one  convinces  himself  that  his  ideals  accord  with 
business  usages,  or  even  with  what  those  usages  are  tending  to 
become.  Whether  the  Commissioners  ought  to  yield  to  this  fasci- 
nation is  a  point  upon  which  the  present  writer  has  grave  doubts. 
In  his  opinion,  better  results  will  be  achieved,  if  the  Conference  and 
its  Committees  adhere  strictly  "to  the  wise  lines  laid  down  by 
Lord  Herschell,"  and  observed  by  Chalmers  and  Pollock. 

Undoubtedly,  Mr.  James,  and  those  who  follow  his  able  leader- 
ship, believe  that  in  attempting  to  put  bills  of  lading  into  the  same 
category  with  bills  of  exchange  and  promissory  notes,  they  are 
responding  to  the  legitimate  demands  of  commercial  interests.  But 
some  of  the  most  influential  representatives  of  those  interests  hold 
quite  a  different  view.  The  Merchants'  Association  of  New  York 
City,  referred  to  earlier  in  this  article,  is  strenuously  opposed  to 
this  provision  especially  in  connection  with  the  definitions  of 
"value"  and  "good  faith,"  which  the  Act  contains.28  Quite  as 
strong  opposition  has  been  expressed  by  the  Merchants  and  Miners 

"Reports  of  Am.  Bar  Assoc,  Vol.  34,  p.  1019. 
"Ibid.  Vol.  34,  p.  1085. 
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Transportation  Company,  and  by  the  various  lines  of  carriers  em- 
ploying the  "Standard"  bill  of  lading.29  This  document  contains 
the  following  clause : 

"This  bill  of  lading  is  assignable ;  it  is  negotiable  only  in  so  far 
as  may  be  required  to  carry  out  the  promise  of  the  carrier  made  in 
the  following  surrender  clause,  and  is  enforceable  as  provided  in 
section  ten  of  this  bill  of  lading,  according  to  its  original  tenor  and 
effect." 

Even  the  American  Bankers  Association,  I  am  informed,  "have 
never  urged  the  full  measure  of  negotiability  of  bills  of  lading, 
which  is  provided  in  the  uniform  Bills  of  Lading  Act,"  although 
"they  have  agreed  to  recommend  that  act  for  state  adoption."  In 
the  face  of  these  facts  and  assurances,  the  writer  is  curious  to  know 
what  did  convince  the  Committee  on  Commercial  Law,  that  noth- 
ing short  of  full  negotiability  of  bills  of  lading  would  properly  sub- 
serve business  interests. 

Certainly,  the  extracts  from  economic  writers  which  are  set  out 
in  the  Committee's  latest  report,30  do  not  appear  very  convincing. 
For  example,  Mr.  McPherson  is  thus  quoted :  "It  [the  bill  of  lad- 
ing] is  not  only  a  certificate  that  merchandise  is  in  transit,  but  a 
first  lien  upon  that  merchandise,  in  a  way  a  title  of  ownership,  and, 
as  fulfilling  this  function,  negotiable."  In  this,  as  well  as  in  the 
other  quotations  supplied  by  the  Committee,  each  author  is  describ- 
ing bills  of  lading,  under  existing  law,  and  not  one  of  them  fur- 
nishes an  argument  or  even  drops  a  hint,  that  existing  law  is  so 
loose  and  out  of  joint  as  to  need  the  heroic  treatment  prescribed  in 
the  Bills  of  Lading  Act. 

In   a  note  to  section   thirty-one  of  this  Act,   it  is   said : 

"This  section  and  the  following  are  of  fundamental  importance 
to  the  mercantile  community.  They  state  familiar  law  in  regard 
to  bills  and  notes,  and  there  is  authority  for  applying  the  same  rules 
to  bills  of  lading,  both  in  the  statute  making  bills  of  lading  nego- 
tiable and  in  the  decisions  of  courts  recognizing  mercantile  custom." 

In  support  of  this  statement,  six  cases  are  cited.  It  may  be 
profitable  to  consider  them  briefly. 

^Reports  Am.  Bar  Assoc,  Vol.  34,  p.  1097.  Mr.  Hayne,  counsel  for  the 
company,  and  chairman  of  the  Southern  Classification  Sub-Committee,  . 
writes,  under  date  Dec.  30,  1909:  "It  is  a  pleasure  to  advise  that  the 
Standard  Bill  of  Lading  has  worked  admirably  in  all  localities  where  it 
has  been  used,  which  comprise  substantially  the  entire  section  south  of  the 
Ohio  and  east  of  the  Mississippi  rivers,  and  all  water  lines  along  the 
Atlantic  coast  from  New  York  to  Louisiana,  and  some  lines  reaching 
into  Boston." 

30Reports  Am.  Bar.  Assoc,  Vol.  34,  pp.  1092-4. 
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The  opinion  in  the  Georgia  case  expressly  declares  that  "a  bill 
of  lading  is  not  in  the  full  sense  a  negotiable  instrument,"31  and 
the  court  found  no  trouble  in  protecting  the  bona  fide  pledgee  of 
such  a  bill  against  the  owner  of  goods,  who  had  shipped  them  to 
his  broker  and  sent  to  the  latter  the  bill  of  lading  endorsed  in 
blank.  It  will  be  seen  that  the  case  is  an  authority  for  the  original 
draft  of  this  section,  and  not  for  the  propriety,  or  need  of  the  sec- 
tion as  redrawn.  The  two  cases  from  the  Federal  Reporter  belong 
to  the  same  class.  Both  declare  that  "bills  of  lading  are  not  nego- 
tiable instruments  in  the  full  sense  that  promissory  notes  are,"  32 
but  that  when  an  owner  of  goods  delivers  to  his  agent  an  order 
bill  of  lading  therefor  indorsed  in  blank,  by  such  documentary  evi- 
dence he  clothes  such  agent  with  the  apparent  absolute  ownership 
of  the  goods,  and  must  bear  the  consequences  of  his  act.33 

Three  decisions  are  cited  from  Maryland  and  Louisiana,  based 
on  statutes  of  those  States  declaring  warehouse  receipts  and  bills 
of  lading  ''negotiable  to  the  same  extent  as  bills  of  exchange  and 
promissory  notes."  The  only  point  actually  decided  in  the  Mary- 
land case34  is  that  one  who  takes  an  order  bill  of  lading  in  payment 
of  an  antecedent  debt  "becomes  a  purchaser  and  bona  fide  holder 
thereof  for  value"  and  is  entitled  to  the  goods  represented  by  it, 
as  against  a  defrauded  vendor  of  the  consignee.  The  Louisiana 
cases35  refer  to  bills  of  lading  as  having  been  made  by  statute, 
"negotiable  as  commercial  paper" ;  but  in  neither  case  did  the 
rights  of  a  bona  fide  purchaser  from  a  thief  or  finder  of  the  docu- 
ment come  in  question ;  nor  did  the  court  intimate  that  it  would 
sustain  such  a  title  to  the  goods  against  that  of  the  true  owner. 
The  conclusions  reached  in  these  cases  have  been  reached  else- 
where under  non-negotiable  bills  of  lading.36  and  in  jurisdictions 
which  deny  full  negotiability  to  order  bills.37 

"Commercial  Bank  v.  Armsby  Co.   (1904)    120  Ga.  74,  76. 

"Pollard  v.  Reardon   (1895)  65  Fed.  848. 

"Munroe  v.  Phil.  Warehouse  Co.   (1896)  75  Fed.  545. 

31Tiedeman  v.  Knox  (1880)  53  Md.  612.  616.  The  court  said:  "The  pres- 
ent case  does  not  require  us  to  construe  or  give  effect  to  this  statute,  save 
in  one  or  two  particulars,  and  does  not  raise  the  question  presented  in  the 
case  decided  in  the  Supreme  Court,"  viz.,  Shaw  v.  Railroad  Co.  (1879) 
101  U.  S.  557. 

3Hardie  v.  Vicksburg  etc.  Ry.  (1907)  118  La.  254.  (The  action  was  by 
one,  who  had  received  the  bill  from  the  former  owner  of  the  goods,  after 
the  latter  had  sold  and  delivered  them  to  a  third  party,  and  was  against 
the  railroad  who  had  surrendered  the  goods  without  taking  up  the  bill  of 
lading  J  ;  Scheuermann  v.  Monarch  Fruit  Co.   (1909)   123  La.  55. 

36Bank  of  Bristol  v.  Baltimore  etc.  R.  R.  (1904)  99  Md.  661;  Chesa- 
peake S.  S.  Co.  v.  Merchants'  Bank  (1906)   102  Md.  589. 

37See  cases  cited  in  Williston,  Sales  729,  730. 
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Moreover,  it  has  been  held,  even  in  Maryland,  that  one  cannot 
take  the  property  of  another  person  either  by  intentional  trespass, 
or  by  mistake,  or  without  authority  from  the  owner,  and  by  ware- 
housing it,  or  by  shipping  it  under  a  bill  of  lading  to  his  order, 
and  then  endorsing  the  document  of  title  to  a  bona  fide  purchaser 
for  value  divest  the  true  owner  of  his  title  to  such  property.38  So 
long  as  this  remains  the  law — and  section  thirty-two  of  the  Bills 
of  Lading  Act  seems  to  recognize  its  continuance — any  attempt  to 
make  a  bill  of  lading  as  fully  negotiable  as  a  bill  of  exchange  is 
doomed  to  failure.  A  bona  fide  holder  of  a  valid  negotiable  bill  or 
note  owns,  not  simply  the  document,  but  the  debt  owing  by  prior 
parties  to  it.  As  against  him,  they  are  not  permitted  to  dispute 
their  liability.  Such  paper  is  the  obligation  of  the  parties  to  it. 
But  a  bill  of  lading  is  a  symbol  or  representative  of  specific  chattels ; 
a  muniment  of  title  to  goods.  No  statute  has  ever  been  enacted 
to  the  effect  that  the  owner  of  chattels  shall  not  be  heard  to  assert 
his  title  to  them,  even  against  a  bona  fide  holder  of  a  bill  of  lading 
for  them,  provided  such  bill  was  taken  out  by  a  thief  or  finder  of 
the  goods,  or  by  one  having  no  semblance  of  authority  from  the 
owner  to  ship  them.  Nor  has  any  court  in  England  or  this  coun- 
try ever  recognized  a  mercantile  usage  to  that  effect.  Every  bill 
of  lading,  therefore,  must  necessarily  fall  short  of  full  negotiability. 
A  transferee  takes  it  always  at  the  risk  of  showing  that  the  goods 
represented  by  it  were  the  property  of  the  shipper,  or  that  he  had 
power  to  convey  title  to  them.  It  is  incorrect  to  say  that  "in  the 
commercial  world  the  bill  of  lading  represents  the  goods,  and  the 
owner  thereof  is  considered  to  be  the  owner  of  them." 

While  the  Act  in  question  does  not  enable  a  thief  of  goods  to 
transfer  a  perfect  title  to  them,  as  we  have  seen,  it  does  enable  a 
thief  of  a  bill  of  lading,  which  is  endorsed  in  blank  by  the  owner 
of  the  goods  to  give  a  perfect  title  both  to  the  document  and  the 
goods.  In  so  doing,  it  seems  to  the  writer  to  do,  without  excuse, 
what  a  learned  English  judge  once  said  the  law  ought  not  to  do, 
"to  find  facilities  for  enabling  one  man  to  steal  another  man's 
property." 

The  tendency  towards  Benthamistic  codification,  above  de- 
scribed, seems  to  accord  with  the  views  of  a  considerable  part  of 
the  legal  profession.  At  least,  such  appears  to  be  the  opinion  ex- 
pressed by  a  distinguished  lawyer,  in  the  January  number  of  this 


MSeal  v.  Zell  &  Sons   (1884)   63  Md.  356.     The  same  doctrine  is  stated 
and  sustained  by  abundant  authority  in  Williston,  Sales  §§  416,  421. 
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Review.39  On  the  other  hand,  not  a  few  of  the  commissioners  on 
Uniform  State  Laws,  who  have  voted  in  favor  of  reporting  the 
bills  herein  referred  to,  believe  that  these  productions  are  not 
Benthamistic,  but  have  been  kept  quite  within  the  lines  drawn  by 
Judge  Chalmers  and  Lord  Herschell.  This  belief  is  expressed  by 
the  eminent  President  of  the  Conference  of  Commissioners  in  his 
Introduction  to  a  pamphlet  recently  published,  containing  the  text 
of  all  these  bills.     He  writes: 

"Each  of  these  Acts  has  had  the  most  careful  scrutiny,  and  as 
a  result,  it  is  believed  that  they  represent  the  actual  law  upon  all 
the  subjects  covered,  and  where  the  law  of  the  various  States  dif- 
fers, the  weight  of  opinion  is  expressed  in  these  Acts."40 

I  venture  to  express  the  hope  that  every  member  of  the  bar 
will  secure  a  copy  of  this  pamphlet  and  make  a  careful  study  of  its 
contents.  My  inquiries  lead  me  to  believe  that  very  few  lawyers 
have  become  interested  in  the  work  of  the  Conference,  or  have 
any  knowledge  of  the  bills  resulting  therefrom,  and  of  the  changes, 
which  their  legislative  enactment  will  make  in  existing  law. 

Francis  M.  Burdick. 

Columbia  University. 

3A  Modern  View  of  the  Law  Reforms  of  Jeremy  Bentham.  By  Fred- 
erick N.  Judson,   10  Columbia  Law  Review  41. 

"American  Uniform  Commercial  Acts,  Prepared  under  the  Direction  of 
and  Recommended  by  the  Commissioners  on  Uniform  State  Laws  in  Na- 
tional Conference.     Cincinnati :  The  W.  H.  Anderson  Co.     1910,  pp.  255. 


ABSOLUTE    IMMUNITY    IN    DEFAMATION  : 

LEGISLATIVE  AND  EXECUTIVE 

PROCEEDINGS. 

I.  Legislative  Proceedings. 
Freedom  of  speech  is  inherent  in  the  idea  of  a  deliberative 
assembly.  Speech  is  the  element  which  gives  life  and  power  of 
action  to  such  a  body,  as  air  does  to  the  natural  body.  And  the  free 
and  fearless  discussion  of  every  plan  and  purpose,  which  is  essen- 
tial to  wise  legislation,  would  be  impossible  if  members  were  sub- 
jected to  the  restraints  imposed  by  law  with  respect  to  private 
reputation.  The  essential  nature  of  such  immunity  is  shown  by 
the  fact  that  it  has  followed  parliamentary  government  in  its 
progress  throughout  the  world.1     But  here,  as  elsewhere,  freedom 

l"No  member  of  either  chamber  shall  be  prosecuted  or  held  responsible 
on  account  of  any  opinion  expressed  or  votes  cast  by  him  in  the  performance 
of  his  duties"  (France,  Const.  Law  on  the  Relations  of  Public  Powers, 
1875,  Art.  13)  ;  "No  member  of  the  Reichstag  shall  at  any  time  suffer  legal 
or  disciplinary  prosecution  on  account  of  his  vote,  or  on  account  of  utter- 
ances made  while  in  the  performance  of  his  functions,  or  be  held  responsible 
in  any  other  way  outside  of  the  Reichstag"  (German  Empire.  Const.  1871, 
Art.  30)  ;  "The  members  of  the  States-General  shall  not  be  liable  to  judicial 
prosecution  for  anything  which  they  may  have  said  in  its  sessions  or  which 
they  may  have  presented  to  it  in  writing"  (Netherlands,  Const,  as  amended 
1887,  Art.  97)  ;  "No  member  of  either  house  shall  be  arrested  or  prose- 
cuted on  account  of  opinions  expressed  or  votes  cast  by  him  in  the  per- 
formance of  his  duties''  (Belgium.  Const.  1831,  Art.  44)  ;  "Representatives 
in  the  Storthing  shall  not  be  held  responsible  outside  of  the  Storthing  for 
opinions  expressed  therein"  (Norway,  Const.  1814,  Art.  66)  ;  "Senators 
and  deputies  shall  not  be  called  to  account  for  opinions  expressed  or  votes  . 
given  in  the  houses"  (Italy,  Const.  1848,  Art.  51)  ;  "Members  of  the  Reichs- 
rat  shall  not  be  held  responsible  on  account  of  any  vote  given,  and  for 
any  utterances  made  by  them  in  the  exercise  of  their  office  they  may  be 
held  responsible  only  by  the  house  to  which  they  belong"  (Austria,  Funda- 
mental Law,  1867,  Sec.  16)  ;  "No  member  of  the  Riksdag  shall  be  prose- 
cuted or  arrested  on  account  of  his  actions  or  utterances  in  that  body  un- 
less the  house  to  which  he  belongs  has  authorized  such  prosecution  or  ar- 
rest by  special  resolution  adopted  by  at  least  a  five-sixth  vote"  (Sweden, 
Const.  1809,  Art.  no)  ;  "Senators  and  deputies  are  inviolable  for  their 
opinions  and  votes  in  the  exercise  of  their  functions"  (Spain,  Const.  1876, 
Art.  46;  Portugal,  Const.  1826,  Art.  25;  Mexico.  Const.  1857,  as  amended 
1874,  Art.  59;  Brazil,  Const.  1891,  Art.  19;  Chile,  Const.  1833.  Art.  12); 
"No  member  of  either  house  shall  be  held  responsible  outside  the  respec- 
tive houses  for  any  opinion  uttered  or  for  any  vote  given  in  the  house. 
When,  however,  a  member  himself  has  given  publicity  to  his  opinions  by 
public  speech,  or  documents  in  print  or  in  writing,  or  by  any  other  similar 
means,  he  shall,  in  the  matter,  be  amenable  to  the  general  law"  (Japan, 
Const.  1899,  Art.  52).  Translations  from  Dodd's  Modern  Constitutions. 
Referring  to  the  further  protection  of  members  from  insult,  in  Germany 
and  France,  Dr.  Burgess  observes :  "This  is  carrying  the  privilege  of  mem- 
bers too  far.  If  representatives  may  say  anything  they  will  against  pri- 
vate character  in  the  chambers,  without  fear  of  prosecution  under  the  law 
of  libel  and  slander,  it  seems  to  me  only  fair  that  other  persons  should  be 
allowed  to  say  anything  they  will  about  the  representatives  under  the  re- 
strictions imposed  by  that  law."     Polit.  Science  and  Const.  Law  ii,  122. 
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of  speech  is  to  be  distinguished  from  unrestrained  license.  There 
must  be  rules  before  speech  becomes  debate,  and  parliamentary 
bodies,  like  courts,  have  the  power  to  regulate  their  proceedings  and 
to  discipline  members  for  abuse  of  their  privileges.2 

In  England  this  immunity,  which  was  at  a  very  early  day  based 
upon  the  custom  of  Parliament,  has  had  a  long  and  interest- 
ing history.3  It  received  formal  legislative  and  judicial  sanction 
as  early  as  1399,  with  respect  to  executive,4  and  in  1512  with 
respect  to  judicial5  aggression,  and  in  1541  it  appears  among  the 
"ancient  and  undoubted  rights  and  privileges"  claimed  by  the 
Speaker  of  the  House  of  Commons  at  the  beginning  of  each  Par- 
liament.6 The  Tudor  and  Stuart  kings  strove,  nevertheless,  to 
limit  both  freedom  of  speech  and  matter  of  deliberation  in  Parlia- 
ment ;  the  Commons  had  to  struggle  not  merely  for  latitude  of  dis- 
cussion, but  for  their  initiative  in  legislation.  The  Crown  main- 
tained, and  the  House  denied,  that  the  Commons  were  summoned 
merely  to  vote  such  sums  as  were  asked  of  them,  to  formulate  or 
approve  legislation  submitted  to  them,  or  to  give  opinions  on  mat- 
ters of  policy  in  which  they  were  consulted.  A  standing  protest 
against  the  Crown's  contention  survives  in  the  practice,  at  the 
beginning  of  every  session,  of  reading  a  bill  for  the  first  time  before 
the  king's  speech  is  considered.7    Throughout  this  period  members 

2See,  generally,  Redlich,  Procedure  of  the  House  of  Commons,  and 
Hinds'  Precedents  of  the  House  of  Representatives. 

3The  need  of  protection  against  arbitrary  domination  is  shown  by  the 
conduct  of  Edward  I  towards  Henry  Keighley,  the  spokesman  of  the  Com- 
mons in  the  Parliament  of  Lincoln ;  of  John  of  Gaunt  towards  Peter  de  la 
Mare,  the  prolocutor  of  the  Good  Parliament,  and  of  the  Yorkish  party 
towards  the  Lancastrian  Speaker,  Thomas  Thorpe,  in  1453.  Stubbs,  Const. 
Hist.  §  451. 

4This  arose  out  of  the  condemnation  of  Sir  Thomas  Haxey  by  Richard 
II  in  1397,  for  the  introduction  of  a  bill  for  the  reduction  of  the  charges 
of  the  royal  household.  Rot.  Pari,  iii,  339-341 ;  Taswell-Langmead,  Const. 
Hist.  242-244.  Two  years  later,  in  the  first  year  of  the  reign  of  Richard's 
successor,  the  judgment  against  Haxey  was  twice  reversed  and  annulled 
as  being  "encontre  droit  et  le  curse  avoit  este  devant  en  Parlcmenf — in 
the  first  instance,  upon  his  own  petition  by  the  King  and  Lords,  and,  again, 
on  the  petition  of  the  Commons.  Rot.  Pari,  iii,  430,  434.  The  immunity 
was  thus  acknowledged  by  the  highest  authorities  of  the  realm. 

'In  the  case  of  Richard  Strode,  who  was  prosecuted  in  the  Stannary 
Court,  in  1512,  for  the  introduction  of  certain  bills  for  the  regulation  of 
tin  mines  in  Cornwall.  Anson,  Law  of  the  Const.  1,  147;  Taswell-Lang- 
mead, Const.  Hist.  ?57.  This  proceeding  gave  rise  to  an  Act  condemning 
as  void,  in  the  case  of  Strode  "and  of  all  members  of  the  present  and 
future  Parliament,"  legal  proceedings  "for  any  bill,  speaking,  reasoning,  or 
declaring  of  any  matter  or  matters  concerning  the  Parliament,  to  be  com- 
muned or  treated  of."     4  Hen.  VIII,  c.  8. 

"May,  Pari.  Prac.  [120]. 

7Anson,  Law  of  the  Const,  Pari.,  151. 
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whose  speech,  in  matter  or  in  manner,  was  obnoxious  to  the  court 
were  summoned  before  the  Council  and  committed  to  prison,  or 
forbidden  to  attend  Parliament  until  further  notice.  In  1571  Eliza- 
beth forbade  the  Commons  to  meddle  with  any  matters  of  state 
except  such  as  were  propounded  to  them.  Replying,  in  1593,  to 
the  Speaker's  petition  for  the  usual  privileges,  she  said :  "Privilege 
of  speech  is  granted,  but  you  must  know  what  privilege  you  have; 
not  to  speak  every  one  what  he  listeth,  or  what  cometh  in  his 
brain  to  utter  that ;  but  your  privilege  is,  aye  or  no."  8  In  indig- 
nation at  such  attempts  to  gag  the  House,  Wentworth  asked  in  the 
Parliament  of  1587  "whether  this  council  was  not  a  place  for  any 
member  of  the  same,  freely  and  without  control,  by  bill  or  speech, 
to  utter  any  of  the  griefs  of  the  commonwealth."  9  The  contest 
culminated  under  James  I  in  the  famous  Protestation  of  the  Com- 
mons, December  18,  162 1.  To  James'  assertion,  in  connection  with 
the  imprisonment  of  Sir  Edward  Sandys,  that  he  felt  himself  "very 
free  and  able  to  punish  any  man's  misdemeanors  in  Parliament,  as 
well  during  their  sitting  as  after,"  the  Commons  replied  in  a  peti- 
tion claiming  freedom  of  speech  as  their  ancient  and  undoubted 
right  and  inheritance.  The  King's  rejoinder  was  that  these  privi- 
leges were  derived  from  the  grace  and  permission  of  his  ancestors 
and  himself,  since  most  of  them  had  grown  from  precedents  which 
showed  rather  toleration  than  an  inheritance.  The  Commons  there- 
upon promulgated  their  Protestation.  James  dissolved  Parliament, 
tore  the  Protestation  from  the  journals  of  the  House,  and  meted 
out  various  punishments  to  the  chief  offenders.10  The  last  in- 
stance of  a  direct  violation  of  the  privilege  was  the  imprisonment 
of  Sir  John  Eliot  and  eight  other  members  in  1629  for  seditious 
speeches  in  Parliament.  Eliot  and  his  associates  successfully  re- 
sisted the  jurisdiction  of  the  Star  Chamber;  but  in  the  Court  of 
King's  Bench,  to  which  the  case  was  transferred,  judgment  was 
rendered  against  them,  after  a  ruling  by  the  judges  that  the  Act 
of  1 5 12  was  a  private  Act  referring  to  Strode's  case  only.11     In 

8Prothero,   Stat,  and  Const.  Doc.  119,  125. 

'Ibid.  123.  In  1571  Strickland,  who  had  introduced  a  bill  for  reforming 
the  Book  of  Common  Prayer,  was  forbidden  to  attend  Parliament.  Proth- 
ero,  119.  Cope  was  committed  to  the  Tower  in  1587  for  suggesting  ecclesi- 
astical reforms;  and  Wentworth  was  imprisoned  three  times  between  1576 
and  1593  for  persisting  in  discussing  subjects  unacceptable  to  Elizabeth. 
D'Ewes,  166,  410;  Medley,  Const.  Hist.  270. 

10Prothero,  313,  314;  Gardiner,  Hist,  of  England  261. 

"Gardiner,  Hist,  of  England,  vii,  90-96,  108-119;  Forster,  Eliot,  ii, 
459  et  seq.;  Hallam,  Const.  Hist.,  i,  412  et  seq. 
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1641,  however,  the  Long  Parliament  declared  the  proceedings  in 
Eliot's  case  to  have  been  a  breach  of  the  privileges  of  the  House, 
and  in  1667  the  judgment  of  the  Court  of  King's  Bench  was  for- 
mally reversed  by  the  House  of  Lords  on  a  writ  of  error.12  At 
the  same  session  the  Commons  resolved  that  the  statute  of  1512 
was  of  general  operation,  "a  declaratory  law  of  the  ancient  and 
necessary  rights  and  privileges  of  Parliament."  The  principle 
embodied  in  the  claim  thus  formally  recognized  appears  very  early 
in  the  report  of  the  conference  of  1667: 

"No  man  can  make  a  doubt  but  whatever  is  once  enacted  is 
lawful ;  but  nothing  can  come  into  an  act  of  Parliament  but  it 
must  first  be  affirmed  or  propounded  by  somebody;  so  that  if  the 
act  can  wrong  nobody,  no  more  can  the  first  propounding;  the 
members  must  be  as  free  as  the  Houses.  An  act  of  Parliament 
cannot  disturb  the  state ;  therefore  the  debate  that  tends  to  it  can- 
not, for  it  must  be  propounded  and  debated  before  it  can  be 
enacted."  13 

The  immunity  was  finally  embodied  in  the  provision  of  the 
Bill  of  Rights  "that  the  freedom  and  debates  on  proceedings  in 
Parliament  ought  not  to  be  impeached  or  questioned  in  any  Court 
or  place  out  of  Parliament."  14 

In  this  country  freedom  of  legislative  discussion  has  been  quite 
uniformly  protected  by  constitutional  enactments.15  The  usual  pro- 
vision is  that  for  any  speech  or  debate  in  either  House  a  member 
shall  not  be  questioned  elsewhere ;  in  many  constitutions  the  lan- 
guage is  that  speech  in  the  legislature  can  be  the  foundation  of  no 
prosecution  or  action,  civil  or  criminal,  in  any  other  court  or  place. 
The  provisions  are  usually  confined  to  speech  and  debate,  although 

"Lords'  Journal,  xii,  223. 

"Ibid.  166. 

14 1  Wm.  &  M.,  sess.  2,  c.  2.  On  this  subject  in  general  see  also  May.  Pari. 
Prac.  96  et  scq.,  and  Redlich.  Procedure  of  House  of  Commons,  III,  42 
et  seq.  The  provision  of  the  Bill  of  Rights  is  obviously  declaratory. 
Fielding  v.  Thomas  [1896]  A.  C.  600.  The  immunities  enjoyed  by  repre- 
sentatives in  Canada  and  Australia  are  such  as  do  not  exceed  those  en- 
joyed by  the  Commons  House  of  Parliament  of  the  United  Kingdom. 
British  North  America  Act,  1867,  as  amended  by  The  Parliament  of  Canada 
Act,  1875,  sec.   18;  Commonwealth  of  Australia  Const.  Act,   1900,  Art.  49. 

15Some  of  the  colonial  charters  contained  such  provisions,  and  the 
articles  of  Confederation,  Art.  V,  par.  5,  provided  that  "freedom  of 
speech  and  debate  in  Congress  shall  not  be  impeached  or  questioned  in  any 
court  or  place  out  of  Congress."  At  the  present  day  the  only  state  constitu- 
tions which  omit  specific  provision  for  this  immunity  are  those  of  Cali- 
fornia, Florida,  Iowa,  Mississippi,  Nevada,  North  Carolina  and  South 
Carolina. 
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occasionally  the  broader  term  deliberation  is  used.16  There  is 
probably  no  essential  difference  in  the  various  provisions,17  which 
have  been  construed  to  cover  votes,  reports  and  other  official  acts, 
as  well  as  debates.18 

The  only  important  judicial  discussion  of  legislative  immunity 
is  the  opinion  of  Chief  Justice  Parsons  in  the  case  of  Coffin  v.  Cof- 
fin, in  1808.19    As  defined  in  that  case  the  privilege  is  not  so  much 

10The  commonest  form  is  that  used  in  the  federal  Constitution :  "For 
any  speech  or  debate  in  either  House  they  shall  not  be  questioned  in  any 
other  place."  U.  S.  Const..  Art.  I.  sec.  6.  A  broader  form  is  used  in  the 
Massachusetts  Constitution :  "The  freedom  of  deliberation,  speech  and 
debate,  in  either  house  of  the  legislature,  is  so  essential  to  the  rights  of  the 
people,  that  it  cannot  be  the  foundation  of  any  accusation  or  prosecution, 
action  or  complaint,  in  any  other  court  or  place  whatsoever."  Art.  I,  sec. 
21.  The  constitution  of  West  Virginia  adds  to  words  spoken  in  debate,  "or 
on  any  report,  motion  or  proposition  made  in  either  house."  Art.  6,  sec. 
I/.  Statutory  provisions  to  the  same  effect  are  found  in  the  Nebraska  Code 
of  Civil  Procedure,  pt.  I,  ch.  48,  sec.  4.  and  in  the  Texas  Penal  Code,  art. 
641.  Among  the  privileged  communications  specified  in  the  civil  codes  of 
California,  North  Dakota  and  South  Dakota,  are  those  made  in  legislative 
proceedings.  Cal.,  sec.  47.  par.  2;  N.  D.,  sec.  2530,  par.  2;  S.  D.,  sec.  2530, 
par.  2;  also  in  Oklahoma,  Stats,  of  1893,  ch-  6o>  sec-  22»  Par-  2- 

;:Kilbourn  v.  Thompson  (1880)   103  U.  S.  168. 

"Kilbourn  v.  Thompson  supra;  Coffin  v.  Coffin   (1808)  4  Mass.  1. 

"4  Mass.  1.  In  this  case  it  appeared  that  a  member  of  the  Massachusetts 
House  of  Representatives  obtained  leave  to  lay  on  the  table  a  resolution 
authorizing  the  appointment  of  an  additional  notary  public  for  Nantucket. 
Thereupon  the  defendant,  another  member,  asked  where  the  proposer 
obtained  his  information  of  the  facts  stated,  and  met  with  the  reply  that  the 
information  came  from  a  gentleman  from  Nantucket.  The  resolution  was 
adopted,  and  the  speaker  had  taken  up  some  other  business,  when  the  de- 
fendant crossed  the  chamber  to  the  place  where  the  proposer  was  standing 
and  asked  him  who  the  gentleman  in  question  was.  The  proposer  pointed 
to  the  plaintiff,  who  was  sitting  outside  the  bar ;  whereupon  the  defendant 
exclaimed.  "What,  that  convict !"  The  proposer  asked  the  defendant  what 
he  meant.  "Don't  you  know  the  business  of  the  Nantucket  Bank?"  asked 
the  defendant.  "Yes,"  was  the  reply,  "but  he  was  honorably  acquitted." 
The  defendant  then  said,  "That  did  not  make  him  the  less  guilty."  The 
House  was  not  then  proceeding  to  a  choice  of  the  additional  notary,  who 
was  not  selected  until  a  subsequent  session,  and  the  plaintiff  was  not  a 
candidate.  Moreover,  there  was  no  evidence  that  the  resolution  laid  on 
the  table  and  passed,  or  the  subject-matter  of  it,  was  afterwards  called 
up  for  consideration.  A  verdict  in  favor  of  the  plaintiff  was  unanimously 
sustained  on  the  ground  that  the  defendant  was  not  acting  at  the  time  in 
his  official  capacity.  "This  is.  perhaps,  the  most  authoritative  case  in  this 
country  on  the  construction  of  the  provision  in  regard  to  freedom  of 
debate  in  legislative  bodies,"  said  the  Supreme  Court  of  the  United 
States  in  Kilbourn  v.  Thompson  (1880)  103  U.  S.  168,  where  the  immunity 
was  applied  to  the  proceedings  of  a  congressional  committee,  although 
acting  without  authority.  Concurring  with  the  views  of  Chief  Justice 
Parsons,  the  court  held  that  "it  would  be  a  narrow  view  of  the  constitu- 
tional provision  to  limit  it  to  words  spoken  in  debate.  The  reason  of 
the  rule  is  as  forcible  in  its  application  to  written  reports  presented  in 
that  body  by  its  committees,  to  resolutions  offered,  which,  though  in 
writing,  must  be  reproduced  in  speech,  and  to  the  act  of  voting.  In 
short,  to  things  generally  done  in  a  session  of  the  House  by  one  of  its 
members  in  relation  to  the  business  before  it."  See  also  Hinds'  Precedents 
of  the  House  of  Representatives,  §  2670  et  seq.  and  §   1655. 
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the  privilege  of  the  House  as  an  organized  body  as  of  each  indi- 
vidual member  composing  it,  who  is  entitled  to  the  privilege  even 
against  the  declared  will  of  the  House.  It  is  not  confined  to  speech 
or  debate,  but  extends  to  the  giving  of  a  vote,  to  the  making  of  a 
written  report,  and  to  every  other  act  resulting  from  the  nature,  and 
in  the  execution,  of  the  legislative  office,  even  though  it  be  irregu- 
lar and  against  the  rules  of  the  House.  The  legislature  must  be 
in  session  to  enable  a  representative  to  claim  the  immunity,  but  it 
is  not  confined  to  acts  within  the  House ;  if  a  member  be  out  of 
the  chamber,  sitting  in  a  committee,  executing  the  commission  of 
the  House,  he  is  within  the  immunity.  But  unless  he  was  acting 
in  his  official  capacity,  a  representative  is  entitled  to  no  protection 
beyond  that  accorded  to  his  fellow  citizens.  To  consider  every 
malicious  slander  uttered  by  a  citizen  who  is  a  representative  as 
within  his  privilege  because  it  was  uttered  within  the  walls  of  the 
legislative  chamber,  although  not  uttered  in  the  exercise  of  his 
office,  would  render  the  legislature  a  sanctuary  for  calumny.20 
Moreover,  directly  publication  ceases  to  be  limited  to  the  use  of 
members,  the  operation  of  the  general  law  of  libel  begins  ;21  and 
even  the  immunity  in  connection  with  publications  authorized  by 
Parliament  is  based  upon  statute,  not  upon  the  common  law.22 

20Coffin  v.  Coffin  supra.  There  has  been  only  one  attempt  made  in 
England  to  hold  a  member  of  Parliament  liable  for  defamation.  In 
Ex  parte  Wason  (1869)  L.  R.  4  Q.  B.  573,  the  complainant  made  an 
affidavit  before  a  magistrate  charging  Lord  Russell  and  Lord  Chelmsford 
with  conspiring  to  deceive  the  House  of  Lords,  and  so  to  injure  the 
complainant,  in  that  they  had  agreed  to  make  statements  in  the  House 
which  they  knew  to  be  false,  for  the  purpose  of  preventing  the  consideration 
of  charges  made  by  the  complainant  against  the  Chief  Baron  of  the  Ex- 
chequer. In  holding  that  no  action  would  lie,  Cockburn,  C.  J.  said:  "We 
ought  not  to  allow  it  to  be  doubted  for  a  moment  that  the  motives  or  in- 
tentions of  members  of  either  House  cannot  be  inquired  into  by  criminal 
procedure  with  respect  to  anything  they  may  do  or  say  in  the  House." 
A  similar  attempt  in  Ireland  was  disposed  of  in  the  same  way.  Dillon  v. 
Balfour   (1887)   20  L.   R.  Ir.  600. 

aRex  v.  Abingdon  (1795)  1  Esp.  226;  Rex  v.  Creevey  (1813)  1  M. 
&  S.  272.  A  speech  made  in  Parliament  for  the  purpose  of  attacking  the 
character  of  a  person,  which  is  afterwards  published  elsewhere  with  a 
like  purpose  and  effect,  admits  of  no  immunity ;  it  would  be  otherwise, 
however,  if  it  were  published  by  a  member  in  good  faith  for  the  information 
of  his  constituents.  Wason  v.  Walter  (1868)  L.  R.  4  Q-  B.  73,  95; 
Davison  v.  Duncan   (1857)   7  E.  &  B.  229,  233. 

22Stockdale  v.  Hansard  (1839)  9  A.  &  E.  t.  As  to  publication  outside 
its  walls,  by  order  of  Parliament,  of  documents  the  circulation  of  which 
is  absolutely  protected  so  long  as  it  takes  place  within  its  walls  the  same 
reasons  for  immunity  do  not  apply,  as  decided  above  after  a  bitter  conflict 
between  the  legislature  and  the  courts.  The  legislature,  being  masters  of 
the  situation,  made  their  will  prevail  by  passing  the  Parliamentary  Papers 
Act,  1840,  which  confers  absolute  immunity  on  the  publication  of  certain 
parliamentary  papers,  printed  by  its  order  or  under  its  authority,  but  not 
otherwise.     3  &  4  Vict.,  c.  9,  ss.   1,  2. 
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Absolute  immunity  is  confined  to  members  of  Congress  and  of 
the  state  legislatures.  The  public  policy  which  requires  the  utmost 
freedom  of  action  in  the  conduct  of  these  independent  departments 
of  government  does  not  apply  to  inferior  bodies  exercising  certain 
legislative  functions,  such  as  city  councils,  boards  of  supervisors, 
etc.23  Members  of  such  bodies  are  sufficiently  protected  by  their 
exemption  from  liability  in  the  exercise  of  good  faith.24 

The  immunity  of  witnesses  appearing  before  legislative  com- 
mittees is  the  same  as  that  of  witnesses  in  courts  of  justice.25 
This  rule  has  been  adopted  notwithstanding  the  fact  that  legisla- 
tive committees  are  frequently  composed  of  persons  who  have  no 

^Greenwood  v.  Cobbey  (1889)  26  Neb.  449  (words  spoken  by  a  mayor 
in  the  city  council  charging  unfitness  of  the  city  attorney)  :  "In  the 
absence  of  authority  in  cases  like  that  under  consideration,  we  deem  the 
better  rule  to  be  that  communications  of  the  kind  indicated  are  privileged 
when  made  bona  tide";  Burch  v.  Bernard  (1809)  107  Minn.  210  (words 
spoken  by  a  member  of  a  city  council  concerning  an  account  presented 
for  payment).  See  also  Weber  v.  Lane  (1903)  99  Mo.  App.  69;  Mauk  v. 
Brundage  (1903)  68  Oh.  St.  89;  Callahan  v.  Ingram  (1894)  122  Mo. 
355;  Royal  Aquarium  v.  Parkinson  [1892]  1  Q.  B.  431;  Pittard  v.  Oliver 
[1891]  1  Q.  B.  474.  The  proceedings  at  town  meetings  are  in  the  same 
category.  Bradford  v.  Clark  (1897)  90  Me.  298;  Bradley  v.  Heath  (Mass. 
1831)  12  Pick.  163;  Smith  v.  Higgins  (Mass.  i860)  16  Gray  251;  Henry  v. 
Moberly   (1892)   6  Ind.  App.  490. 

This  is  obviously  the  safe  rule,  but  there  is  some  authority  in  favor 
of  a  broader  application.  In  Wachsmuth  v.  Merchants  National  Bank 
(1893)  96  Mich.  426.  an  alderman  offered  a  resolution  in  a  city  council 
setting  forth  that  a  judgment  for  a  large  sum  had  been  affirmed  against 
the  president  of  a  bank  who  was  the  principal  surety  of  that  bank  on 
its  bond  as  depository  of  the  city  money,  and  requiring  that  the  city 
money  be  withdrawn  from  the  bank.  The  bank  brought  an  action  for  libel, 
and  capias  issued.  On  a  subsequent  action  by  him  against  the  bank  for 
false  imprisonment,  in  which  he  recovered,  it  was  held  that  the  order  of 
the  court  commissioner  holding  to  bail  was  void  because  the  affidavit 
upon  which  the  order  was  granted  expressly  negatived  liability.  "The 
affidavit  disclosed  that  the  resolution  was  offered  by  plaintiff  as  a  member 
of  the  common  council  of  that  body,  and  related  to  a  matter  in  the  line 
of  plaintiff's  duty  as  a  public  officer.  In  other  words,  the  affidavit,  upon 
its  face,  showed  that  the  resolution  charged  as  libelous  was,  as  a  matter 
of  law.  absolutely  privileged."  The  court  offered  no  discussion  of  the 
principle  and  cited  no  authorities.  Relying  solely  upon  the  authority  of 
this  case,  it  was  subsequently  held  in  Trebilcock  v.  Anderson  (1898)  117 
Mich.  39,  that  a  communication  from  the  mayor  of  a  city  to  the  common 
council  advising  them  of  his  reasons  for  vetoing  a  resolution  passed  by 
them,  was  absolutely  privileged  so  far  as  the  matter  contained  therein 
was  pertinent  to  the  subject.  In  McGaw  v.  Hamilton  (1898)  1S4  Pa. 
St.  108,  the  court  apparently  assumes  that  the  doctrine  of  absolute  im- 
munity applies  to  members  of  borough   councils. 

24But  defamatory  remarks  volunteered  by  a  member  of  a  city  council 
when  no  motion  or  other  business  was  pending,  are  not  even  conditionally 
privileged.  Callaghan  v.  Ingram  (1894)  122  Mo.  355.  See  McGaw  v. 
Hamilton    (1898)    184   Pa.    St.    108. 

25\Vright  V.  Lothrop  (1889)  149  Mass.  385:  Sheppard  v.  Bryant  (1906) 
191  Mass.  591;  Terry  v.  Fellows  (1869)  21  La.  Ann.  375;  Goffin  v.  Don- 
nelly (1891)  L.  R.  6  Q.  B.  D.  307.  But  see  Belo  v.  Wren  (1884)  63  Tex. 
686,  for  the  case  of  an  irregular  committee. 
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knowledge  of  law,  especially  of  rules  of  evidence ;  that  frequently 
neither  public  nor  private  interests  are  represented  by  counsel,  and 
that  the  proceedings  are  often  very  loosely  conducted.  The  reason 
of  the  rule  is  as  applicable  in  one  case  as  in  the  other. 

Petitions  are  almost  as  old  as  representative  government ;  for 
a  long  time  they  formed  the  basis  of  legislation.  Since  legislation 
by  bill  superseded  legislation  by  petition,  the  practice  of  petitioning 
has,  however,  enjoyed  only  sporadic  popularity.26  In  this  country 
the  right  of  petition  has  been  almost  uniformly  embodied  in  the 
fundamental  law ;  in  every  State  except  Minnesota  and  Virginia 
the  constitution  declares  that  the  people  have  a  right  to  petition  the 
legislature  for  redress  of  grievances.  Absolute  immunity  was  ap- 
plied in  the  reign  of  Charles  II  in  a  case  where  a  petition  had  been 
presented  to  a  committee  of  Parliament,  "because  it  is  in  a  summary 
course  of  justice"  ;27  in  other  words  the  proceeding  was  judicial,  and 
complaint  was  made  to  Parliament  as  the  high  court  of  justice.28 
The  few  cases  in  which  the  English  rule  has  been  followed  in  this 
country  are  without  the  existence  of  the  reason  which  made  it 
applicable  there.29     Giving  the  constitutional  provision  the  widest 

S6In  the  seventeenth  century  the  practice  was  revived,  and  during  the 
civil  war  petitions  became  so  numerous  and  troublesome  that  in  1661  their 
presentation  was  regulated  by  statute.  13  Chas.  II,  c.  65.  This  act  was 
used  against  the  Chartists  in  1848.  After  the  Revolution  petitioning  was 
regulated  by  orders  of  the  House.     Rules  and  Orders,  155-160. 

^Lake  v.  King  (1680)  1  Saund.  131.  See  also  Kane  v.  Mulvany  Ir. 
R.  2  C.  L.  402. 

fflIn  Proctor  v.  Webster  (1885)  L.  R.  16  Q.  B.  D.  112,  where  a  letter 
to  the  Privy  Council  touching  the  conduct  of  one  of  its  officers  was  denied 
absolute  protection,  the  court  points  out  that  in  Lake  v.  King  supra,  and 
Hare  v.  Meller  (1588)  3  Leon.  138,  163,  the  proceedings  were  judicial. 
Hare  v.  Meller  was  an  action  for  exhibiting  to  the  Queen  a  bill  against 
the  plaintiff  charging  him  with  having  received  money  from  the  defendant 
by  perjury.  "It  was  said  by  the  court  that  the  exhibiting  of  the  bill  to  the 
Queen  is  not  in  itself  any  cause  of  action  ;  for  the  Queen  is  the  head  and 
fountain  of  justice,  and  therefore  it  is  lawful  for  all  her  subjects  to  resort 
to  her  to  make  their  complaints.  The  jurisdiction  of  the  Court  of  Chancery 
was  not  then  clearly  defined  and  petitions  for  relief  in  equity  were  ad- 
dressed to  the  sovereign  generally." 

MIn  an  early  case,  Harris  v.  Huntington  (Vt.  1802)  2  Tyler  129  (a 
petition  protesting  against  the  reappointment  of  a  justice  of  the  peace) 
it  was  held,  following  Lake  v.  King  supra,  that  absolute  immunity  from 
responsibility  is  indispensable  to  the  right  of  petition,  "for  it  would  be  an 
absurd  mockery  in  a  government  to  hold  out  this  privilege  to  its  subjects 
and  then  punish  them  for  the  use  of  it."  This  seems  to  be  the  only 
American  case  in  which  the  point  was  actually  decided.  The  case  of  Reid 
v.  Delorme  (S.  C.  1806)  2  Brev.  76,  where  the  petition  concerned  the 
failure  of  the  Attorney-General  to  prosecute  an  action,  is  not  clear.  Al- 
though judgment  for  the  plaintiff  was  arrested  on  the  ground  that  the 
action  could  not  legally  be  supported,  the  judgment  is  based  upon  con- 
siderations which  apply  to  cases  of  conditional  immunity  only.  In  Cook  v. 
Hill   (N.  Y.  1849)  3  Sandf.  341,  concerning  a  memorial  to  the  Postmaster- 
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scope,  as  embodying  an  important  civil  as  well  as  political  right, 
it  is  by  no  means  apparent  that  there  are  any  sufficient  reasons 
why  there  should  be  absolute  immunity  in  its  exercise.  On  the 
other  hand,  having  regard  to  the  fact  that  in  modern  times  the 
only  practical  sphere  of  petitioning  concerns  the  removal  of  public 
officers  for  misconduct,  common  fairness  demands  that  such  an 
unrestricted  method  of  attack  should  be  limited  to  good  faith. 
Although  public  officers  should  be  amenable  to  every  species  of 
fair  inquiry,  no  consideration  of  public  policy  requires  that  they 
should  be  helplessly  exposed  to  the  shafts  of  malice  and  calumny. 
For  petitions  against  public  officers,  unlike  judicial  proceedings, 
may  never  afford  the  accused  an  opportunity  to  vindicate  his  repu- 
tation by  a  public  trial,  while  the  public  record  of  a  calumny  re- 
mains. And  if  the  public  interest  is  promoted  by  affording  the 
legislature  every  possible  facility  in  securing  information  concern- 
ing public  officers,  it  must  certainly  be  at  variance  with  that  interest 
to  expose  the  legislature  to  deception  by  calumny.30 

At  all  events,  petitions,  applications,  memorials  or  remonstrances 
addressed  to  subordinate  legislative31  or  other  official  bodies,32  and 
in  general,  those  addressed  to  all  executive  or  administrative  offi- 
cers whatsoever,33  are  privileged  only  if  made  in  good  faith.  Under 
modern  statutory  provisions,  however,  clothing  governors,  mayors 
and  other  executive  officers  with  jurisdiction  to  try  subordinates 

General,  the  court  seems  to  have  thought  that  the  doctrine  applied  to 
"applications,  memorials  and  similar  matters  presented  to  the  legislature 
or  growing  out  of  legislative  proceedings."  But  attention  is  called  to  the 
fact  that  absolute  privilege  in  legislative  proceedings  originated  in  England 
in  the  fact  that  Parliament  was  the  high  court  of  justice,  and  was  applied 
in  this  country  without  the  existence  of  the  reason  which  induced  it  there. 
The  statement  in  Com.  v.  Clap  (1808)  4  Mass.  183,  points  to  the  conditional 
nature  of  the  immunity. 

30See  the  reasoning  of  Tilghman,  C.  J.  in  Grav  v.  Pentland  (Pa.  1815) 
2  S.  &  R.  22,  and  of  Kent,  C.  J.  in  Thorn  v.  Blanchard  (N.  Y.  1809)  5 
Johns.  508. 

nKent  v.  Bongartz  (1885)  15  R.  I.  72  (petition  to  a  common  council 
for  the  removal   of  a   constable). 

^Thorn  v.  Blanchard  (N.  Y.  1809)  5  Johns.  508  (petition  to  the  council 
of  appointment  for  the  removal  of  a  district  attorney)  ;  Proctor  v.  Webster 
(1885)  L.  R.  16  Q.  B.  D.  112  (a  letter  of  complaint  to  the  Privy  Council 
concerning   one   of   its    officers). 

"Cook  v.  Hill  (X.  Y.  1849)  3  Sandf.  341  (a  memorial  addressed  to  the 
Postmaster-General  by  a  bidder  for  a  public  contract)  :  White  v.  Nicholls 
(1845)  3  How.  266  (a  petition  to  the  President  and  the  Secretary  of  the 
Treasury  for  the  removal  of  the  collector  of  a  port)  ;  Woods  v.  Wiman 
(1890)  122  N.  Y.  445  (information  given  to  the  governor  of  a  State  for 
the  purpose  of  influencing  his  action  on  a  bill  which  had  passed  the 
legislature)  ;  Gray  v.  Pentland  (Pa.  1815)  2  S.  &  R.  22  (accusation  pre- 
ferred to  the  governor  against  a  public  officer)  ;  see  also  Coogler  v.  Rhodes 
(1896)   38  Fla.  240;  Ramsey  v.  Cheek    (1891)    109  N.  C.  270. 
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on  charges  presented  with  particular  formalities,  providing  for  an 
opportunity  to  be  heard  in  public,  and  requiring  a  formal  decision 
within  a  specified  period,  it  is  probable  that  the  proceeding  would 
be  held  to  carry  the  same  absolute  protection  that  applies  to  judicial 
proceedings.34 

II.  Executive  Proceedings. 

A  secretary,  minister  or  officer  of  state  is  absolutely  protected 
against  civil  actions  for  defamatory  statements  made  in  the  dis- 
charge of  his  official  duty.35  The  same  general  considerations  of 
public  policy  and  convenience  which  require  that  judicial  officers 
should  not  be  amenable  to  civil  action  for  their  judicial  acts,  apply 
to  a  large  extent  to  official  communications  made  by  heads  of  ex- 
ecutive departments  in  the  discharge  of  duties  imposed  upon  them 
by  law.  The  interests  of  the  State  demand  that  such  high  execu- 
tive officers,  while  exercising  the  functions  of  their  office  within 
the  limits  of  their  authority,  should  not  be  under  any  apprehension 
that  the  motives  which  control  their  official  conduct  may  become 

34It  is  onIy_  upon  such  grounds  that  the  judgment  in  Larkin  v.  Noonan 
(1865)  19  Wis.  93.  can  be  sustained.  There  a  petition  to  the  governor 
requesting  the  removal  of  a  sheriff  for  malversation  in  office  was  held  to 
be  absolutely  protected.  "Our  constitution  provides  that  the  governor 
may  remove  a  sheriff  upon  giving  him  a  copy  of  the  charges  against  him 
and  an  opportunity  of  being  heard  in  his  defense.  It  is  obvious  that  these 
provisions  clothe  the  governor  with  a  power  over  the  proceeding  strictly 
analogous  to  that  exercised  by  a  court  in  the  trial  of  a  cause.  *  *  * 
And  there  would  therefore  seem  to  be  the  same  grounds  of  public  policy 
for  saying  that  all  matters  that  are  contained  in  the  petition  which  are 
material  and  pertinent  to  the  subject  of  inquiry  should  be  privileged, 
that  there  is  for  holding  that  what  takes  place  in  the  ordinary  course 
of  justice  is  absolutely  exempt  from  an  action  for  libel."  This  case  was 
apparently  followed  in  Fisk  v.  Soniat  (1881)  33  La.  Ann.  1400,  which 
involved  charges  by  a  police  jury  against  a  parish  attorney;  it  is  stated 
however  that  the  charges  were  made  in  good  faith.  In  Howard  v.  Thomp- 
son (N.  Y.  1839)  21  Wend.  319,  where  charges  had  been  made  to  the  Secre- 
tary of  the  Treasury  against  a  customs  inspector,  it  was  held  that  the 
plaintiff  must  prove  want  of  probable  cause  as  well  as  malice. 

"Spalding  v.  Vilas  (1895)  161  U.  S.  483  fact  of  the  Postmaster-General, 
in  issuing  cheques  pursuant  to  statutory  authority,  calling  attention  to  the 
fact  that  persons  interested  were  by  the  terms  of  the  Act  under  the  legal 
obligation  to  respect  any  transfer  of  salary,  De  Arnaud  v.  Ainsworth  (1904) 
24  App.  D.  C.  167  (a  report  by  the  chief  of  the  record  and  pension  office 
of  the  War  Department  to  the  Secretary  of  War,  made  pursuant  to  depart- 
mental regulations,  and  as  the  result  of  an  application  for  a  medal  of  honor 
for  distinguished  services,  wherein  the  applicant  was  charged  with  fraud)  ; 
Chatterton  v.  Secretary  of  State  for  India  [1895]  2  Q.  B.  189  (a  statement 
made  by  the  Secretary  of  State  for  India  to  the  Parliamentary  Under-Sec- 
retary for  India  to  enable  him  to  answer  a  question  asked  in  the  House 
with  regard  to  the  treatment  of  the  plaintiff)  ;  Grant  v.  Secretary  of  State 
for  India  (1877)  2  C.  P.  D.  445  (publication  in  the  Indian  Gazette  of  an 
order  for  the  retirement  of  an  officer,  pursuant  to  governmental  orders  and 
regulations). 
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the  subject  of  inquiry  in  a  civil  action  for  damages.36  In  a  leading 
American  case,  in  which  the  report  of  the  chief  of  a  bureau  of  the 
war  department  to  the  Secretary  of  War  was  held  to  be  within  the 
rule,  it  was  said  that  it  is  not  so  much  the  particular  position  of 
the  party  making  the  report  that  establishes  the  immunity,  as  the 
occasion  of  making  it,  and  the  applicability  of  the  public  policy 
upon  which  immunity  is  based. 

"Public  policy  affords  absolute  protection  and  immunity  for 
what  may  be  said  or  written  by  an  officer  in  his  official  report  or 
communication  to  a  superior,  when  such  report  or  communication 
is  made  in  the  course  and  discharge  of  official  duty.  Otherwise 
the  perfect  freedom  which  ought  to  exist  in  the  discharge  of  public 
duty  might  be  seriously  restrained,  and  often  to  the  detriment  of 
the  public  service."  37 

If  this  case  intended  to  formulate  a  general  rule  beyond  the 
particular  issue  involved,  it  is  not  sustained  by  authority.  Abso- 
lute immunity  is  confined  to  official  communications  from  the 
heads  of  departments,  in  which  the  head  of  the  department  speaks 
for  the  government  or  as  its  mouthpiece.  It  has  not  been  extended 
to  inferior  officers.38 

'"Spalding  v.  Vilas  supra.  But  in  Grant  v.  Secretary  of  State  for  India 
supra,  Grove,  J.  states  the  immunity  subject  to  the  qualification,  "at  all 
events,  when  such  so-called  libel  is  not  alleged  to  have  been  published  ma- 
liciously, and  without  reasonable  and  probable  cause."  However,  it  was 
there  held  that  "the  Commander  in  Chief  could  not  be  sued  for  libel  for  an 
act  done  in  the  course  of  his  military  duty,  the  Secretary  of  State  is  not 
liable  for  the  publication  of  an  act  done  in  respect  to  a  military  officer  in 
pursuance  of  governmental  orders  and  regulations  applying  to  military 
service. 

37De  Arnaud  v.  Ainsworth  supra. 

""Ranson  v.  West  (1907)  125  Ky.  457  (a  report  by  a  school  trustee  to  the 
county  superintendent  of  schools  on  official  business)  ;  In  re  Investigating 
Commission  (1887)  16  R.  I.  75  (committee  appointed  by  a  governor  to 
investigate  a  state  board  of  charities)  ;  Weber  v.  Lane  (1903)  99  Mo.  App. 
69  (committee  of  a  board  of  aldermen  appointed  to  investigate  charges 
against  a  dramshop  keeper)  ;  Howland  v.  Flood  160  Mass.  509  (an  investi- 
gating committee  appointed  by  a  town)  ;  Walker  v.  Best  (N.  Y.  1905)  107 
App.  Div.  304,  and  Barry  v.  McCollom  (1908)  81  Conn.  293  (report  of  a 
superintendent  of  schools  concerning  the  qualifications  of  a  teacher.  In 
Ilcmmens  v.  Nelson  (1893)  138  N.  Y.  517,  involving  statements  made  by 
the  principal  and  executive  head  of  a  state  deaf-mute  institute  to  the  ex- 
ecutive committee  and  president  of  the  board  of  trustees,  to  the  effect  that 
the  superintendent  of  the  sewing  department  had  sent  to  the  principal's 
wife  an  obscene  publication,  the  court  said:  "I  shall  assume  that  it  [absolute 
immunity]  does  not  apply  to  the  case,  though  it  would  perhaps  be  difficult 
to  make  a  satisfactory  distinction,  founded  upon  principle,  between  the  case 
of  defamatory  words  in  a  petition  to  a  legislative  body  or  committee,  or  the 
reports  of  military  officers,  and  the  character  of  the  charge  in  this  case,  and 
the  circumstances  under  which  it  was  made."  See  also,  Eames  v.  Whita- 
ker  (1877)  123  Mass.  342;  Smith  v.  Higgins  (Mass.  i860)  16  Gray  251: 
Bradley  v.  Heath   (Mass.  1831)    12  Pick.  163;  Pearce  v.  Brower   (1884)   72 
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The  rule  also  applies  in  England  to  statements  and  reports 
made  by  military  and  naval  officers  in  the  performance  of  their 
duties  and  in  relation  to  their  service.  Radical  difference  of 
opinion  among  the  judges,  however,  has  thrown  much  doubt  upon 
the  law,  and  the  only  rule  that  can  be  stated  with  certainty  is  that, 
in  a  court  of  first  instance  at  all  events,  it  must  be  taken  to  be 
English  law  that  the  civil  courts  of  common  law  can  take  no  cog- 
nizance of  purely  military  or  naval  matters.39  So  far  as  defama- 
tion is  concerned,  the  doctrine  rests  upon  the  case  of  Dawk  ins  v. 
Paulet,i0  where  an  army  officer  had  forwarded  to  his  superior 
officer  certain  letters  written  to  him  by  a  subordinate,  together  with 
a  report  which  contained  language  defamatory  of  such  subordinate. 
It  was  held,  on  demurrer,  by  a  divided  court,  that  the  civil  courts 
had  no  jurisdiction  over  the  matter.  Although  this  was  the  ground 
upon  which  two  judges,  constituting  a  majority  of  the  court, 
agreed,  one  of  the  majority  judges  based  his  conclusion  upon  two 
other  grounds,  while  Chief  Justice  Cockburn  dissented  upon  all 
grounds.41 

Ga.  243;  Rausch  v.  Anderson  (1897)  7^,  111.  App.  526;  Haight  v.  Cornell 
(1842)  15  Conn.  74;  Stevenson  v.  Ward  (X.  Y.  1900)  48  App.  Div.  291; 
Lent  z1.  Underhill   (X.  Y.  1900)   54  App.  Div.  609. 

Some  confusing  legislative  enactments  are  not  believed  to  be  designed 
to  change  this  rule.  The  California  Civil  Code,  sec.  47,  par.  1,  includes 
among  privileged  publications  those  made  '"in  the  proper  discharge  of  an 
official  duty."  The  qualification  "proper"  is  apparently  used  as  the  equiva- 
lent of  bona  fide.  The  next  paragraph  of  the  code  enumerates  publica- 
tions "in  any  legislative  or  judicial  proceeding,  or  in  any  other  official 
proceeding  authorized  by  law."  While  this  paragraph  has  been  construed 
to  confer  absolute  immunity,  Ball  v.  Rawles  (1892)  93  Cal.  222,  it  is  not 
plain  what  official  proceedings  are  designed  to  be  covered.  The  same 
provisions  are  found  in  the  Codes  of  North  Dakota,  South  Dakota  and 
Oklahoma.  In  the  Georgia  Civil  Code,  sec.  2980.  par.  1,  the  rule  is 
clearly  applied  to  "statements  made  bona  fide  in  the  performance  of  a 
public   duty." 

39Sutton  v.  Johnstone  (1786)  1  T.  R.  40^;  Dawkins  v.  Rokeby  (1866)  4 
F.  &  F.  806;  Dawkins  v.  Paulet  (1869)  L.  R.  5  Q-  B.  94. 

40  (1869)   L.  R.  S  Q.  B.  94. 

4,Mellor  and  Lush,  JJ.  Sec.  12  of  the  articles  of  war  provided:  "That 
if  any  officer  shall  think  himself  wronged  by  his  commanding  officer,  and 
shall  upon  due  application  made  to  him,  not  receive  the  redress  to  which 
he  may  consider  himself  entitled,  he  may  complain  to  the  general  com- 
manding-in-chief of  our  forces  in  order  to  obtain  justice:  who  is  hereby 
required  to  examine  into  such  complaint,  and  either  by  himself,  or  by  our 
Secretary  of  State  for  War  to  make  his  report  to  us  thereupon  in  order  to 
receive  our  further  direction."  And  this  provision  was  applicable  to  all 
officers.  "It  would  seem  to  follow,"  said  Lush,  J.,  "from  the  provisions 
thus  made  by  the  articles  of  war  for  a  special  mode  of  redress  for  every 
officer  who  may  think  himself  aggrieved  by  his  commanding  officer,  that  it 
was  intended  that  every  officer  aggrieved  by  any  order  or  report  made  in 
the  course  of  the  administration  of  the  army  must  follow  the  special  mode 
of  redress  pointed  out  in  the  articles  of  war.  and  that  in  respect  of  any 
grievances  or  complaint  arising  out  of  such  administration  he  can  have  no 
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In  this  country,  also,  the  rule  with  respect  to  military  and  naval 
officers  is  uncertain.  In  the  two  leading  American  cases  concern- 
ing civil  officers  of  state,  although  naturally  no  reference  is  made 
to  the  question  of  civil  jurisdiction  of  military  affairs,  the  reason- 
ing of  Mellor,  J.,  on  other  grounds  in  Dawkins  v.  Paulct  is  quoted 

redress  in  any  other  way.''  The  learned  judge  added  two  other  reasons  for 
his  conclusion.  He  said,  in  the  first  place :  "I  apprehend  that  the  motives 
under  which  a  man  acts  in  doing  a  duty  which  it  is  incumbent  on  him  to 
do  cannot  make  the  doing  of  that  duty  actionable,  however  malicious  they 
may  be.  I  think  the  law  regards  the  doing  of  the  duty,  and  not  the  motives 
from  or  under  which  it  is  done."  In  the  next  place,  he  likened  the  case  to 
judicial  proceedings,  and  based  the  immunity  of  the  defendant  upon  the 
highest  grounds  of  policy  and  convenience:  "No  judge,  nor  juryman,  nor 
witness,  he  [the  Attorney-General]  said,  could  discharge  his  duty  freely,  if 
not  protected  by  a  positive  rule  of  law  from  being  harassed  by  actions  in 
respect  of  the  mode  in  which  he  did  the  duty  imposed  upon  him,  and  he 
contended  that  the  position  of  the  defendant  manifestly  required  the  like  pro- 
tection to  be  extended  to  him,  and  to  all  officers  in  the  same  position  ;  and 
there  is,  I  think,  little  doubt  that  the  reasons  which  justify  the  immunity 
in  the  one  case,  do  in  great  measure  extend  to  the  other.  How  can  a  com- 
mander communicate  his  real  opinions  to  the  adjutant-general  as  to  the 
conduct  and  qualifications  or  fitness  for  particular  duty  of  any  officer  under 
his  command,  if  his  opinion  be  prejudicial  to  such  officer,  under  the  dread 
of  an  action  for  libel,  or  other  action  which,  if  he  were  not  protected,  might 
be  brought  against  him  by  any  dissatisfied  subordinate  officer  who  might 
consider  himself  aggrieved.  To  this  it  may  be  answered  that  no  action 
would  lie,  as  his  communication  would  be  privileged,  if  made  bona  fide  and 
without  malice.  On  the  other  hand,  it  must  be  observed  that,  although 
his  communication  might  be  privileged  under  such  circumstances,  still  cases 
might  frequently  occur  in  which  a  judge  on  a  trial  at  law  would  have  to 
submit  to  a  jury  the  most  difficult  questions  of  military  discipline.  *  *  * 
The  promotion  of  an  incompetent  man  may  cause  the  greatest  disaster,  and 
yet,  if  the  person  who  has  to  make  his  report  as  to  the  fitness  or  unfitness 
of  such  an  officer  is  to  do  it  under  the  idea  that  the  opinion  he  expresses 
may  be  overruled  by  a  jury  ignorant  of  such  matters,  how  can  he  be  ex- 
pected to  do  it  freely?"  Lush,  J.,  who  concurred  with  Mellor.  J.  in  the 
judgment,  expressed  the  view  that  the  question  was  one  of  purely  military 
cognizance,  since  the  defamatory  utterance  complained  of  reflected  on  the 
plaintiff  in  his  capacity  of  military  officer  alone.  Cockburn,  C.  J.  dissented 
in  an  elaborate  opinion.  To  support  the  demurrer,  he  said,  it  was  neces- 
sary to  "maintain  that  in  all  matters  relating  to  military  authority  and 
discipline  a  subordinate  officer  is,  so  far  as  civil  redress  is  concerned,  en- 
tirely at  the  mercy  of  his  superior.  *  *  *  While  I  fully  agree  that  acts 
done  in  the  honest  exercise  of  military  authority  are  entirely  privileged,  I 
confess  that  I  am  not  prepared  to  arrive  at  a  conclusion  so  startling  and 
apparently  so  unjust  as  that."  He  did  not  think  it  would  be  destructive  of 
military  discipline  to  submit  questions  of  malicious  oppression  to  a  jury, 
and  denied  that  as  a  matter  of  public  policy  absolute  immunity  ought  to  be 
allowed  as  in  the  case  of  participants  in  the  administration  of  justice.  With 
respect  to  the  question  of  civil  jurisdiction,  he  said:  "It  is  undoubtedly  true 
that  a  man  on  entering  the  army  or  navy  subjects  himself  to  military  law, 
and  whenever  that  law  conflicts  with  the  civil  law  applicable  to  the  ordi- 
nary subject,  he  must  be  content  to  forego  the  rights  which  the  ordinary 
law  affords.  And  if  by  any  provision  of  the  military  code,  a  party  sub- 
jected to  its  authority  were  prohibited  from  resorting  to  civil  tribunals  for 
ihe  redress  of  a  wrong  inflicted  under  color  of  military  authority,  there 
would  be  an  end  of  the  question.     But  no  such  prohibition  exists." 

There   was   no   appeal   in   this   case,   but  the   same   plaintiff   subsequently 
brought  another  action  of  defamation  against  a  witness   in   a  court   of  in- 
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with  approval  ;42  but  the  only  case  in  this  country  upon  the  issue 
involved  in  Dawkins  v.  Paulet  expressly  repudiates  the  prevailing 
English  view,  and  adopts  the  reasoning  of  the  dissenting  judge  in 
that  case.  The  defamatory  utterance  was  made  in  the  line  of  duty, 
and  that,  said  the  court,  "only  clothes  it  with  a  privilege  that  is 
qualified."  43 

Some  courts  have  granted  immunity,  not  by  recognizing  a  plea 
of  substantive  law,  but  by  declaring  a  privilege  of  testimonial 
secrecy,  thus  defeating  the  action  indirectly  by  suppressing  the 
means  of  proof.  The  tortious  and  the  testimonial  privilege  should, 
however,  be  carefully  distinguished. 

A  genuine  testimonial  privilege  exists  for  the  protection  of 
public  officers  in  withholding  certain  kinds  of  facts  or  communica- 

quiry.  Blackburn,  J.  rejected  evidence  of  the  defamatory  statements  on 
grounds  of  public  policy,  and  held,  moreover,  that  the  action  would  not  lie 
by  reason  of  the  fact  that  the  statements  had  been  made  in  the  course  of  a 
judicial  inquiry.  On  appeal  to  the  Exchequer  Chamber  this  judgment  was 
affirmed,  and  a  third  ground  of  dismissal  was  mentioned,  namely,  that 
"questions  of  military  discipline  and  military  duty  alone  are  cognizable  only 
by  a  military  court,  and  not  by  a  court  of  law."  Dawkins  v.  Rokeby  (1873) 
L.  R.  8  Q.  B.  255.  But,  after  referring  to  "the  eloquent  and  powerful  rea- 
soning of  Cockburn,  C.  J.,  in  Dawkins  v.  Lord  F.  Paulet,"  the  court  ex- 
pressed its  satisfaction  that  this  question  "is  yet  open  to  final  consideration 
before  a  court  of  last  resort."  In  the  House  of  Lords,  however,  the  appeal 
was  dismissed  on  the  sole  ground  that  the  publication,  being  made  in  the 
course  and  for  the  purpose  of  a  judicial  inquiry,  was  subject  to  absolute 
immunity.      (1875)   L.  R.  7.  H.  L.  744. 

"Spalding  v.  Vilas  (1895)  161  U.  S.  483;  De  Arnaud  v.  Ainsworth  (1904) 
24  App.  D.  C.  167. 

"Maurice  v.  Worden  (1880)  54  Md.  233,  where  the  action  was  for  de- 
famatory statements  made  by  the  superintendent  of  the  naval  academy  in 
his  endorsement,  required  by  law,  upon  the  resignation  of  a  professor  in  the 
academy.  Miller,  J.  dissented,  adopting  the  view  of  the  majority  in  Daw- 
kins v.  Paulet :  "In  both  countries  the  army  and  navy  are  governed  by  sub- 
stantially the  same  laws,  rules  and  regulations,  and  the  same  evils,  confusion 
and  mischief  will  result  here  as  there  from  withholding  the  protection 
which  the  English  courts  have  thrown  over  such  communications.  Those 
who  seek  and  obtain  positions  and  appointments  in  such  service  do  so  with 
a  full  knowledge  of  the  rules  and  regulations  to  which  they  are  to  be  sub- 
jected. These  differ  widely  from  the  ordinary  laws  to  which  other  citizens 
are  subjected,  but  are  such  that  long  experience  has  demonstrated  to  be  es- 
sential to  the  usefulness  and  efficiency,  if  not  to  the  very  existence  of  the 
service  itself.  If  a  subordinate  in  such  service  suffers  wrong  and  injustice 
from  his  superior  while  acting  in  the  discharge  of  his  duty,  he  can  seek 
the  redress  which  these  rules  and  regulations  have  amply  provided  for  the 
vindication  of  his  character  and  honor,  and  the  punishment  of  the  wrong- 
doer." It  is  curious  that  Chief  Justice  Alvey,  who  delivered  the  opinion  of 
the  Court  of  Appeals  of  the  District  of  Columbia  in  De  Arnaud  v.  Ains- 
worth, makes  no  reference  therein  to  the  judgment  in  Maurice  v.  Worden, 
in  which  he  participated  as  a  justice  of  the  Supreme  Court  of  Maryland. 

In  Hemmens  v.  Nelson  (1893)  138  N.  Y.  517,  it  is  asserted,  obiter,  that 
absolute  immunity  applies  to  words  spoken  by  "military  officers  in  reports 
or  statements  to  their  superiors,  and  all  acts  of  state." 
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tions  received  in  the  course  of  official  duty.44  But  the  scope  of  this 
privilege  has  not  been  defined.  So  far  as  the  rule  is  based  upon 
the  policy  of  protecting  an  official  against  liability  in  the  perform- 
ance of  his  duty  it  signifies  nothing  for  the  law  of  evidence ;  if  the 
substantive  law  affords  no  protection,  it  is  idle  to  allow  testimonial 
secrecy.45  With  respect  to  secrets  of  state,  in  the  military46  or 
international47  sense,  the  rule  is  well  founded ;  but  there  is  no  good 
ground  for  the  doctrine  that  matters  of  fact  in  the  possession  of 
officials,  concerning  solely  the  internal  affairs  of  public  business, 
ought  to  be  privileged  from  disclosure  when  material  in  a  court  of 
justice.48  The  rule  has  been  applied,  however,  in  actions  against 
officials  for  defamatory  reports  and  other  communications,  thereby 
conferring  immunity  by  refusing  the  means  of  proof.49  Another 
genuine  testimonial  privilege  exists  with  respect  to  a  communica- 
tion made  to  official  prosecutors  by  informers. 

1  "There  is  a  class  of  communications  which  the  court  will  not  require 
to  be  produced  in  evidence,  where  those  having  the  custody  of  them  object 
to  their  publicity  on  the  ground  of  public  policy.  *  *  *  And  where  the 
law  is  restrained  by  public  policy  from  enforcing  the  production  of  papers, 
the  like  necessity  restrains  it  from  doing  what  would  be  the  same  in  effect, 
namely,  receiving  secondary  evidence  of  their  contents."  Maurice  v.  Wor- 
den  (1880)  54  Md.  233. 

4Tn  Schultz  v-  Strauss  (1906)  127  Wis.  325,  for  instance,  where  the  de- 
fendant was  sustained  in  refusing  to  disclose,  on  interrogatories  by  the 
plaintiff,  his  testimony  before  the  grand  jury  and  to  the  district  attorney. 
so  that  the  plaintiff  might  frame  an  action  for  defamation,  the  ruling  is 
properly  based  on  grounds  of  substantive  law. 

4eTotten  v.  U.  S.  (1875)  92  U.  S.  105  (contract  for  service  as  a  spy 
during  war). 

47Aaron  Burr's  Trial,  where  the  correspondence  desired  might  have  in- 
volved complications  with  France  and  Spain. 

"See  Wigmore,  Evidence,  Ch.  83,  State  secrets  and  official  documents. 

"Gardner  v.  Anderson  (1876)  9  Fed.  Cas.  No.  5220  (official  letter  from 
an  appraiser  to  the  Secretary  of  the  Treasury)  ;  U.  S.  v.  Cooper  (1800) 
Wharton's  State  Trials  659  (official  documents)  :  Home  v.  Bentinck  (1820) 
2  B.  &  B  130  (minutes  of  a  court  of  inquiry)  ;  Beatson  v.  Skene  (i860) 
5  H.  &  N.  838  (letters  to  Secretary  of  War  and  minutes  of  a  court  of  in- 
quiry) ;  Dawkins  v.  Rokeby  (1873)  L.  R.  8  Q.  B.  255  (proceedings  of  a 
court  of  inquiry)  ;  Hennessy  v.  Wright  L.  R.  (1888)  21  Q.  B.  D.  509  (dis- 
patches between  the  Governor  and  Secretary  of  State)  ;  Chatterton  v.  Sec- 
retary of  State  for  India  [1895]  2  Q.  B.  i8g  (notice  of  removal  of  an  offi- 
cial from  the  pension  list)  ;  M'Elveney  v.  Connellan  (1864)  17  Ir.  C.  L.  55 
(report  of  inspector-general  of  prisons  to  the  Lord  Lieutenant  of  Ireland)  ; 
Gugy  v.  Maguire  (1863)  13  Low  Can.  S3  (communication  to  the  govern- 
ment by  a  police  superintendent)  ;  Stace  v.  Griffith  (1869)  L.  R.  2  P.  C.  420 
(letter  to  the  Colonial  Secretary  of  St.  Helena). 

The  rule  has  been  embodied  in  the  statutes  of  several  States,  of  which 
the  California  statute  is  typical :  "A  public  officer  cannot  be  examined  as 
to  communications  made  to  him  in  official  confidence,  when  the  public  in- 
terests would  suffer  by  the  disclosure." 
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Another  genuine  testimonial  privilege  exists  with  respect  to  a 
communication  made  to  official  prosecutors  by  informers. 

"It  is  the  duty  of  every  citizen  to  communicate  to  his  govern- 
ment any  information  which  he  has  of  the  commission  of  an  offense 
against  the  laws.  To  encourage  him  in  performing  this  duty  with- 
out fear  of  consequences,  the  law  holds  such  information  to  be 
among  secrets  of  state,  and  leaves  the  question  how  far  and  under 
what  circumstances  the  names  of  the  informers  and  the  channel 
of  communication  shall  be  suffered  to  be  known  to  the  absolute 
discretion  of  the  government,  to  be  exercised  according  to  its  view 
of  what  the  interest  of  the  public  requires.  Courts  of  justice,  there- 
fore, will  not  compel  or  allow  the  discovery  of  such  information, 
either  by  the  subordinate  officer  to  whom  it  is  given,  by  the  in- 
former himself,  or  by  any  other  person,  without  the  permission  of 
the  government."  50 


Van  Vechten  VeedEr. 


New  York. 


50Worthington  v.  Scribner  (1872)  109  Mass.  487.  Vogel  v.  Gruaz  (1883) 
no  U.  S.  311;  Schultz  v.  Strauss  (1906)  127  Wis.  325;  R.  v.  Watson 
(1817)  2  Stark.  116,  and  Bradley  v.  Mclntoch  (1903)  5  Ont.  227,  are  to  the 
same  effect.  See  also,  Howard  v.  Thompson  (N.  Y.  1839)  21  Wend.  319. 
and  Shinglemeyer  v.  Wright  (1900)  124  Mich.  230.  Wigmore,  Evidence 
§  2374,  points  out  some  inherent  limitations  of  this  privilege,  which  have 
not  always  been  observed.  To  the  foregoing  must  be  added  the  privilege 
of  the  House  of  Representatives  and  the  House  of  Commons  to  refuse  to 
disclose  their  proceedings.  Hinds'  Precedents  of  the  House  of  Repre- 
sentatives, §  2659  et  seq.;  Commons  Journal,  vol.  73,  p.  389;  Chubb  v.  Salo- 
mons  (1852)   3  C.  &  K.  75;   Plunkett  v.  Cobbett   (1804)   5  Esp.   136. 
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NOTES. 


Effect  of  Change  of  Domicil  Upon  After-Acquired  Marital 
Property. — Marriage  necessarily  affects  the  relations  of  the  parties 
with  regard  to  their  respective  property  interests,  whether  the  parties 
regulate  such  interests  specifically  by  means  of  ante-nuptial  contract, 
or,  by  remaining  passive,  allow  them  to  be  determined,  not  by  virtue 
of  the  marriage  contract,  but  by  force  of  positive  law  incidental  to  the 
status  created  thereby.1  In  the  latter  event,  it  is  well  settled  that 
where  there  is  no  subsequent  change  of  domicil,  the  law  of  the  matri- 
monial domicil  controls  as  to  all  property  within  the  jurisdiction,2 
and  as  to  all  personal  property  wherever  held.3     The  same  law  applies 

•Lawrence  v.  Miller  (N.  Y.  1848)  1  Sandf.  S.  C.  R.  516;  Castro  v. 
lilies  (1858)   22  Tex.  479:  cf.  Marshall  v.  Sherman   (1895)    148  N.  Y.  9. 

2Story,  Conflict  of  Laws  (8th  ed.)  §  186. 

Tlarral  v.  Harral  (1884)  39  N.  J.  Eq.  279;  Story,  Conflict  of  Laws 
§  158. 
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to  after-acquired  property  within  the  jurisdiction.4  As  to  real  property 
held  without  the  jurisdiction  of  the  matrimonial  domicil,  the  lex  rei 
sitce  governs,5  and  no  right  therein  will  be  created  by  mere  operation  of 
law.6  Even  a  contract  with  reference  to  land  so  situated  will,  at  most, 
confer  a  right  of  action  to  be  enforced  according-  to  the  lex  rei  sitce.'7 

Where  the  parties  adopt  a  new  domicil,  however,  a  more  difficult 
question  is  presented.  May  the  law  of  the  matrimonial  domicil  for- 
ever determine  the  property  rights  of  the  parties,  so  as  to  affect  property 
acquired  after  a  change  of  domicil?  Where  the  parties  have  entered 
into  express  contractual  relations,  having  in  mind  a  definite  or  a 
possible  change  of  domicil.  the  resulting  obligations  would  undoubt- 
edly attach  to  property  acquired  after  such  a  change.8  It  is  doubtful, 
however,  whether  the  same  effect  would  be  given  to  a  contract  made 
without  reference  to  a  subsequent  change  of  domicil,9  although  it 
would  seem  supportable  on  the  theory  that  the  obligation  is  a  personal 
one,  and  attaches  wherever  the  parties  may  go.10  But  in  the  absence 
of  express  contract,  there  is  neither  intention  with  respect  to  a  change 
of  domicil  manifested,  nor  can  such  intention  be  inferred  from  the 
marriage  contract.11  Nor  does  a  personal  obligation  attach  to  the 
parties,  effective  beyond  the  extent  of  the  law  by  operation  of  which 
it  is  created.12  An  opposite  result  has  been  reached  in  England,13  where 
the  court  gave  effect  to  the  article  of  the  French  Code  providing  that 
in  the  absence  of  express  ante-nuptial  contract  the  parties  should  be 
in  the  position  of  having  made  an  express  contract  to  be  governed  by 
the  law  of  community,  and  refused  to  distinguish  between  an  express 
contract  and  one  arising  by  operation  of  law.  In  so  holding,  it  would 
seem  that  direct  effect  was  given  to  the  law  of  France  upon  English 
property,  and  not  to  principles  of  private  international  law  as  affecting 
contract,14  for,  whatever  the  provisions  of  the  French  Code,  no  express 
contract  was  actually  created,  but  at  most,  one  in  effect,  and  in  effect 
only  by  force  of  the  positive  law  creating  it.  But  the  parties  by 
leaving  France,  have  relinquished  that  law  and  submitted  themselves  to 

4Story,  Conflict  of  Laws  §§  159,  187;  Newcomer  v.  Orem  (1852)  2  Md. 
297. 

'Welch  v.  Tennent  L.  R.  [1891]  A.  C.  639;  Westlake.  Private  Intern. 
Law    (4th  ed.)    101. 

"Story,  Conflict  of  Laws  §  448;  Vertner  v.  Humphreys  (Miss.  1850)  14 
Sm.  &  M.   130. 

7LeBreton  v.  Miles  (N.  Y.  1840)  8  Paige  261;  Richardson  v.  De  Giver- 
ville  (1891)   107  Mo.  422;  Story,  Conflict  of  Laws  §  184. 

sDecouche  v.  Savetier  (N.  Y.  1817)  3  Johns  Ch.  190;  DeBarante  v. 
Gott    (N.  Y.  1849)   6  Barb.  492. 

'Castro  v.  lilies  supra;  Besse  v.  Pellochoux  (1874)  73  111.  285;  Long  v. 
Hess    (1895)    154  HI-  482. 

10Decouche  v.  Savetier  supra;  Scheferling  v.  Huffman  (1854)  4  Oh.  St. 
241;  DePierres  v.  Thorn  (N.  Y.  1859)  4  Bosw.  266;  Story,  Conflict  of 
Laws  §   184. 

"2  Bishop,  Married  Women  §  569. 

"Saul  v.  His  Creditors  (La.  1827)  5  Mart.  [n.  s.]  569;  Muus  v.  Muus 
(1882)  29  Minn.  115;  Gambier  v.  Gambier  (1835)  7  Sim.  262.  See  Estate 
of  Baubichon    (1874)   49  Cal.   18. 

"DeNicols  v.  Curlier  L.  R.  [1900]  A.  C.  21.  As  affecting  immovables, 
see  also  De  Nicols  v.  Curlier  L.   R.   [1900]   2  Ch.  410. 

"Saul  v.   His   Creditors  supra;   Besse  v.   Pellochoux  supra. 
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the  law  of  a  new  domicil.1"'  There  would  seem  to  be  no  niore  reason 
for  recognizing-  a  right  of  community  so  arising  than  one  of  dower 
which  is  substantially  a  similar  right,  and  depending  upon  the  par- 
ticular municipal  law.1'5  It  would  seem  that  the  incidents  arising 
from  the  marital  relation  with  respect  to  property  rights  would  thence- 
forth be  governed  by  the  law  of  the  actual  domicil,  and  not  affected 
by  the  law  of  the  matrimonial  domicile.17  And  this  would,  it  is  sub- 
mitted, be  destructive  of  the  alleged  partnership  relation  arising  by 
tacit  contract.18  Assuming  that  the  parties  made  a  tacit  contract  to 
be  bound  by  the  law  of  community,  being  presumed  to  know  the  pro- 
visions of  the  law  in  that  respect,  it  must  likewise  be  presumed  that 
the  parties  knew  the  territorial  limitations  of  such  provisions  as  well. 
In  a  recent  case,  In  re  Majot's  Estate  (N.  Y.  1909)  119  N.  Y.  Supp. 
888,  the  court  refused  to  hold  that  rights  as  to  property  acquired  in 
New  York  after  a  change  of  domicil,  could  be  affected  by  virtue  of 
the  articles  of  the  French  Code  prescribing  community  of  property, 
so  as  to  relieve  the  surviving  spouse  from  the  tax  on  property  devolv- 
ing under  the  intestate  laws  of  the  state.  The  decision  although 
emphasizing  the  inadvisability  of  allowing  foreign  law  to  nullify  the 
tax  laws  of  New  York,  is  clearly  in  accord  with  the  principles  evolved 
in  the  cases  setting  forth  the  American,  and,  it  is  submitted,  the 
sounder  law. 

It  may  be  contended,  however,  that  the  wife  having  acquired  a 
vested  right  in  the  community  property  before  leaving  France,  would 
be  unaffected  by  the  change  of  domicil.  In  general,  property  rights 
acquired  by  the  parties  previous  to  a  change  of  domicil  are  unaffected 
thereby,19  and  so  in  Bonati  v.  Welsck,20  an  obligation  fixed  on  the 
husband  in  France,  in  favor  of  his  wife,  was  undisturbed  by  the 
acquisition  of  a  domicil  by  the  husband  in  New  York,  and  attached 
to  property  acquired  by  him  in  that  state,  to  the  extent  of  the  obliga- 
tion. And  the  general  rule  applies  where  both  parties  voluntarily 
adopt  a  new  domicil,21  although  in  such  a  case  it  would  seem  arguable 
that  the  parties  mutually  relinquished  their  rights  in  submission  to 
the  laws  of  the  new  domicil.22  But,  adopting  the  general  view,  that  no 
such  result  occurs,  it  would  seem  that  in  the  principal  case,  the  wife, 
assuming  that  by  the  law  of  France  she  had  a  vested  right  in  the 
community  property  there  owned,23  would  continue  to  have  such  right 
with  respect  to  property  brought  by  the  couple  to  New  York.  And  the 
logical  result  would  be  that  property  acquired  in  that  state  by  virtue 
of  the  community  property,  would  be  impressed  with  such  community 
in  the  wife's  favor.24  It  is  submitted,  however,  that  the  extent  of  the 
wife's  right  would  be  limited  by  the  extent  of  her  original  vested  right. 

15Castro  v.  lilies  supra;  Gale  v.  Davis'  Heirs  (La.  1817)  4  Mart.  645. 

"Lawrence  v.  Miller  supra. 

"Story.  Conflict  of  Laws  §  448;  Wharton,  Conflict  of  Laws  §  196. 

KCf.  De  Nichols  v.  Curlier  supra. 

"Parrott  v.  Nimmo  (1873)  28  Ark.  351:  Doss  v.  Campbell  (1851)  19 
Ala.  590;  Lyon  v.  Knott   (1853)   26  Miss.  548. 

"(1861)  24  N.  Y.  157. 

"DePas  v.  Mayo  (1848)  11  Mo.  314;  Kendall  v.  Coons  (Ky.  1866)  1 
Bush  530. 

"Fuss  v.  Fuss   (1869)   24  Wis.  256. 

"French  Code  §§  1401,  1421,  1422,  1423,  1428.  1474.  See  DeNicols  v. 
Curlier  supra. 

"DePass  v.  Mayo  supra. 
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Copies  of  a  Criminal  Libel  as  Separate  Offenses. — Libel  may 
be  a  civil  or  a  criminal  offense.  The  gist  of  a  civil  action  is  damage 
to  the  reputation  of  the  person  libeled1  so  that  publication  to  a  third 
person  must  be  proved.2  Also  the  truth  of  the  charge  is  a  complete 
defense.3  On  the  other  hand,  libel  is  a  crime  against  the  state  because 
of  its  tendency  to  provoke  a  breach  of  the  peace4  and  to  corrupt  the 
public  morals.5  Consequently,  the  truth  is  no  defense0  and  a  publica- 
tion to  the  person  libeled  is  sufficient  to  sustain  the  indictment,4  since 
the  tendency  to  a  breach  of  the  peace  may  be  present  in  both  cases. 
It  is  generally  said  that  where  a  civil  action  for  damages  will  lie,  an 
indictment  may  be  obtained.7  In  both  civil  and  criminal  cases  publi- 
cation is  essential.  In  general,  publication  means  a  manifestation  of 
the  contents,8  although  some  courts  deem  an  irrevocable  delivery  suffi- 
cient when  criminal  libel  is  alleged.0  Accordingly,  it  follows  that  proof 
of  the  composition  of  libelous  matter  and  its  existence  in  printed  form 
is  insufficient.10  Every  new  publication,  too,  is  an  additional  offense.11 
Since  the  subject-matter  and  the  material  on  which  it  is  written  con- 
stitute a  substantial  entity,  if  this  subject  matter  is  copied  upon  other 
material  the  copy  is  distinct  though  similar  libelous  matter.12  The 
publication  of  each  copy  is  considered  a  separate  act  and  there  are  as 
many  libels  as  there  are  copies  published,  each  one  of  which  will  sup- 
port an  indictment.13  This  must  be  distinguished  from  the  case  of  a 
number  of  persons  reading  a  single  writing,  e.  g.,  a  posted  placard. 
Logically,  therefore,  each  copy  of  a  certain  edition  of  a  newspaper 
would  seem  a  separate  offense.  However,  respectable  authority  sup- 
ports the  view  that  in  the  case  of  civil  libel  an  edition  of  a  news- 
paper is  one  composite  act;  a  single  publication.14  And  one  court 
includes  subsequent  editions  in  which  the  libelous  matter  is  reprinted, 
within  this  single  publication  provided  they  precede  the  bringing  of  an 
action.15     The  same  result  seems  attainable  in  criminal  cases. 

A  recent  federal  case,  United  States  v.  Smith  (D.  C,  D.  Ind.  1909) 

'Times  Pub.  Co.  v.  Carlisle    (1889)   94  Fed.  762. 

2Warnock  v.   Mitchell    (1890)    43  Fed.  428. 

3Baum  v.   Clause    (N.  Y.   1843)    5  Hill   199. 

*State  v.  Avery  (1828)   7  Conn;  Edwards  v.  'W'ootan   (1608)   12  Rep.  35. 

5Provident  Sav.  Life  Ins.  Co.  v.  Johnson  (1903)  115  Ky.  84;  1  Bishop, 
Criminal  Law  §  734;  2  id.  §  907. 

"Smith  v.   State   (1870)   32  Tex.  594. 

'Browning  v.  Comw.    (1903)    116  Ky.  282. 

"Regina  v.  Lovett  (1839)  9  C.  &  P.  462;  Rex  v.  Burdett  (1820)  4  B.  & 
Aid.  95  (dissenting  opinion)  ;  Wharton,  Criminal  Law  §  1618;  Stephen. 
Digest  Crim.  Law  §§  267,  270. 

9Lyle  v.  Clason  (N.  Y.  1804)  1  Cain  581;  Rex  v.  Burdett  supra.  The 
place  of  publication   determines  the  situs  of  the  offense. 

"Youmans  v.  Smith  (1897)  153  N.  Y.  214;  Rex  v.  Almon  (1770)  5 
Burr.  2686. 

"Sharpe  v.  Larson    (1897)    70  Minn.  209. 

12Townshend,  Libel  &  Slander  §  117. 

13Rex  v.  Carlisle  (1819)  1  Chit.  451;  Staub  V.  Van  Benthuysen  (1884) 
36  La.  Ann.  467.     See  Bigelow  v.   Sprague   (1886)    140  Mass.  425. 

"Galligan  v.  Sun  Printing  &  Pub.  Co.  (N.  Y.  1898)  25  Misc.  Rep.  355; 
Murray   v.    Galbraith    (1908)    86   Ark.    50. 

15Galligan  v.   Sun   Printing  &  Pub.  Co.  supra. 


NOTES.  151 

173  Fed.  227,  involved  these  principles.  The  defendants,  editors  of  a 
newspaper  in  Indiana,  were  indicted  in  Washington,  D.  C,  on  the 
charge  of  publishing  there  an  alleged  criminal  libel  contained  in  fifty 
copies  of  the  said  newspaper  sent  through  the  mails  from  Indiana  to 
subscribers  in  Washington.  On  an  application  for  an  order  for  the 
removal  of  the  defendants  to  Washington  for  trial,  the  court  refused 
the  order  on  the  ground  that  there  was  but  one  publication  and,  since 
that  was  in  Indiana,  there  was  no  crime  in  Washington. 

The  circulation  of  some  copies  of  the  paper  in  a  jurisdiction  other 
than  that  of  the  publication  of  the  paper  presents  a  difficult  question. 
On  the  theory  that  every  copy  of  libelous  matter  constitutes,  when 
published,  a  separate  libel  the  decision  is  unsupportable.  Moreover, 
in  the  case  of  newspapers  it  has  been  held  that  a  criminal  libel  is  com- 
mitted in  every  jurisdiction  in  which  a  copy  is  received  and  read.16 
On  the  theory  that  the  publication  of  an  edition  of  a  newspaper  is  a 
single  composite  act,  the  reading  of  a  single  copy  completes  the  offense 
so  that  the  remaining  copies  merely  increase  its  magnitude ;  the  readers 
only  are  increased  in  number.  The  principal  case,  apparently  adopts 
this  view,  but  extends  it,  by  disregarding  the  fact  that  some  of  these 
readers  were  in  another  jurisdiction.  Only  if  this  disregard  is  justifi- 
able does  the  court  seem  correct  in  holding  that  there  was  no  publica- 
tion in  Washington,  the  jurisdiction  into  which  some  copies  were  for- 
warded from  Indiana.  However,  let  it  be  assumed  with  the  court,  that 
the  libel  was  published  only  in  Indiana  and  that  the  crime  was  there 
complete.  It  has  been  suggested  that  a  newspaper  libel  complete  in  one 
jurisdiction  is  a  continuing  crime  in  another  in  which  some  copies 
actually  circulate  and  is  there  cognizable  as  a  crime,17  since  a  crime 
complete  in  one  jurisdiction  is  punishable  in  any  jurisdiction  in  which 
its  effects  continue.18  Accordingly,  it  would  seem  that  there  was  in 
Washington  an  offense  sufficient  to  support  the  indictment  so  that  the 
defendant  was  removable  to  that  jurisdiction  for  trial. 


Execution  of  a  Parol  Trust  by  Cancelling  the  Deed  Creating 
it. — A  recent  New  Jersey  case,  Lake  v.  Weaver  (N.  J.  1909)  74  Atl. 
451,  suggests  the  possibility  of  executing  a  parol  trust  in  realty  through 
the  destruction,  by  the  trustee,  of  the  deed  creating  it.  In  general 
the  statute  of  frauds  makes  unenforceable  parol  trusts  in  lands,  but 
constructive  trusts  are  excepted.1  Accordingly,  a  conveyance  un- 
tainted by  fraud  or  mistake  from  A  to  B,  on  a  parol  trust  for  A,  by  a 
deed  absolute  on  its  face,  vests  an  absolute  estate  in  B.2  On  strict 
principle,  the  fraud  or  mistake  accompanying  such  a  transaction  which 
is  sufficient  to  raise  a  constructive  trust  is  limited  to  that  involved 
in  the  procurement  of  an  instrument.3     However,  in  some  jurisdie- 

"Comw.  v.  Blonding  (Mass.  1825)  3  Pick.  304;  Baker  v.  State  (1895) 
97  Ga.  452;  State  v.  Kountz  (1882)  12  Mo.  App.  511;  In  re  Buell  (1875) 
3  Dill.  116;  2  Bishop,  Crim.  Law  §  949;  Clark  &  Marshall,  Crim.  Law  772. 

"Armour  Packing  Co.  v.  U.  S.   (1907)   153  Fed.  1. 

lsAct  of  March  2,  1867,  ch.  169,  14  Stat.  L.  484;  Armour  Packing  Co.  v. 
II.  S.  supra. 

'Goldsmith  v.   Goldsmith    (1895)    145  N.  Y.  313. 
'Sturtevant  v.  Sturtevant   (1859)  20  N.  Y.  39. 
3Rasdall's   Adm'rs.  v.   Rasdall    (1859)    9  Wis.   379. 
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tions,  a  broader  rule  exists.4  If  a  confidential  relation  exists  between 
A  and  B,  and  tbe  enforcement  of  tbe  statute  will  result  in  an  un- 
conscientious advantage  to  B,  equity  will  enforce  tbe  trust,5  and  in 
some  jurisdictions  tbe  mere  refusal  by  the  grantee  to  perform  tbe 
trust,  resulting  in  a  similar  advantage  to  him,  constitutes  fraud.6  It 
is  submitted,  moreover,  that  on  this  ground  alone  could  equity  aid 
the  cestui  of  a  parol  trust  where  the  mistake  occurring  in  tbe  procure- 
ment of  the  instrument  is  one  of  law  alone.  That  it  is  a  ground  upon 
which  relief  by  reformation  or  cancellation  of  an  instrument  given 
under  a  mistake  of  law  may  be  granted  is  gaining  in  recognition.7 
It  has  been  argued  also  that  a  decree  awarding  a  re-conveyance  in 
recognition  of  an  unenforceable  equity  in  the  grantor  is  not  an  execu- 
tion of  the  parol  trust  but  a  restitution  to  A  of  what  he  has  parted  with 
on  tbe  faith  of  the  invalid  agreement,  analogous  to  a  quasi-contractual 
recovery  of  money  parted  with  under  like  circumstances.8  One  juris- 
diction in  cases  of  void  resulting  trusts  allows  a  recovery  against  the 
grantee,  on  an  implied  promise  to  refund  tbe  purchase  price.0  The 
existence  of  any  logical  distinction,  moreover,  between  showing  by 
parol  evidence  that  a  deed  absolute  on  its  face,  is  a  mortgage,  and 
showing  by  the  same  method  that  it  is  subject  to  a  trust  is  doubtful.10 
It  is,  however,  often  drawn.11 

Although  a  parol  trust  is  unenforceable,  it  is  not  a  nullity.12  The 
trustee  may  execute  it,  in  which  case  the  benficiaries  will  be  protected. 
They  have  an  interest  which  enables  them  to  redeem  the  land  from 
a  tax  sale  if  tbe  trust  is  executed  before  the  period  for  redemption 
has  expired,13  and  which  is  paramount  to  claims  of  creditors  of  the 
trustee,  attaching  while  he  retains  title.14  A  transfer  to  the  cestui 
constitutes  an  execution  of  the  trust,  and  such  a  conveyance  has  been 
held  unimpeachable  by  a  judgment  creditor  of  the  trustee,  who  has 
an  antecedent  lien.15  The  underlying  reason  is  that  the  act  of  the 
debtor  is  not  strictly  a  disposal  of  his  own  property,  but  a  restoration 
to  others  of  what  is  rightfully  theirs.15  After  execution,  the  benefi- 
ciaries are  allowed  to  show  by  parol  that  what  was  apparently  the 
debtor's  property,  in  equity,  belonged  to  them.16  A  conveyance  to  a 
stranger  also  removes  the  statutory  ban  and  places  the  proceeds  within 
the  reach  of  the  cestui.11  All  the  foregoing  principles  generally  apply 
when  the  parol  trust  is  for  a  third  person.18 

*Barrell  v.  Hanrick,  Adm'r.  ct  al.    (1868)   42  Ala.  60. 

''Goldsmith  v.  Goldsmith  supra;  Koefoed  v.  Thompson  (1905)  ji>  Neb. 
128. 

"Davies  v.  Otty  (1865)  35  Beav.  208. 

7Griswold  v.  Hazard  (1891)  141  U.  S.  260;  Park  Bros.  &  Co.  L'td.  v. 
Blodgett  &  Clapp  Co.    (1894)   64  Conn.  28. 

86  Columbia  Law  Review  326. 

"Martin  v.   Martin    (Ky.    1868)    5  Bush  47. 

106  Columbia  Law  Review  338;  Rasdall's  Adm'rs.  v.  Rasdall  supra. 

"Union  Mutual  Life  Ins.  Co.  v.  White   (1883)    106  111.  67. 

12Richmond  v.   Bloch    (1900)   36  Ore.  590. 

"Karr  ct  al.  v.  Washburn    (1882)    56  Wis.  303. 

"Richmond  v.    Bloch  supra. 

"Sieman  v.  Austin    (N.  Y.  1859)   33  Barb.  9. 

l6Hayes  et  al.  v.  Reger   (1885)    102  Ind.  524. 

"Bork  v.   Martin    (1892)    132  N.  Y.  280. 

"Sieman  v.  Austin  supra. 
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The  solution  of  the  problem  presented  by  the  principal  case  de- 
pends upon  the  effect  of  the  cancellation  of  an  unrecorded  deed,  as 
a  conveyance.  In  some  jurisdictions  the  surrender  or  cancellation  of 
an  unrecorded  deed  with  the  intent  to  revest  title  in  the  grantor 
has  such  an  effect.19  However,  the  true  theory  of  these  decisions,  as 
stated  more  recently,  is  the  principle  of  estoppel;20  the  grantee,  by 
voluntarily  consenting  to  the  destruction  of  the  deed,  is  precluded 
from  proving  its  contents  by  parol.21  This  doctrine  is  subject  to  cer- 
tain limitations:  the  parties  must  be  put  in  statu  quo,2'2  and  the 
rights  of  third  persons  must  not  be  prejudiced.23  In  North  Carolina, 
title  does  not  pass  until  the  deed  is  recorded;24  the  deed  itself  passes 
to  the  grantee  only  an  equitable  title  which  is  subject  to  creditors' 
claims25  and  this  equity  may  be  destroyed  by  the  cancellation  of  the 
deed.  These  views,  however,  are  opposed  to  the  weight  of  authority, 
and  seem  unsound  on  theory  since  they  permit  the  transfer  of  real 
property  by  parol  agreements.26  Moreover,  the  destruction  of  the 
deed  seems  at  most  a  destruction  of  the  evidence  of  title.27  However, 
equitable  considerations  may  arise  rendering  it  unjust  for  the  grantee 
to  have  the  land.  In  such  cases  equity  has  refused  affirmative  aid 
to,  and  has  even  decreed  positive  relief  against  him.  In  the  one  ease,  a 
bill  by  the  grantee  to  establish  title  was  dismissed;28  in  the  other,  a 
parol  agreement  to  reconvey,  in  pursuance  of  which  the  mutual  sur- 
render of  the  deed  and  the  consideration  took  place,  was  specifically 
enforced,  on  the  theory  of  part  performance.29  A  Pennsylvania  case 
has  decided  that  the  surrender  to  the  grantor,  and  cancellation  of  a 
deed  taken  on  a  parol  trust  for  the  wife  of  the  grantee,  combined  with 
a  directed  new  conveyance  to  the  wife,  operates  as  an  execution  of  the 
trust.30  Although  this  view  is  sufficient  to  solve  the  problem  of  the 
principal  case  in  favor  of  the  cestui,  such  a  result  would  seem  un- 
attainable under  the  prevailing  view  of  the  effect  of  the  cancellation 
of  an  unrecorded  deed. 


Status  of  the  Mortgagee  Under  His  Mortgagor's  Insurance 
Policy. — A  mortgagor  and  mortgagee  have  separate  and  distinct  insur- 
able interests  in  the  mortgaged  premises  which  may  be  covered  in  one 
policy  or  in  separate  policies.1  The  mortgagor  may  insure  the  premises 
for  their  full  value  and  may  recover  the  whole  amount,  if,  at  the  time 
of  the  loss,  he  has  the  right  of  redemption.2  The  mortgagee,  however, 

"Cornw.  v.   Dudley    (1813)    10  Mass.  411. 
'"Trull  v.   Skinner   (Mass.   1835)    17  Pick.  213. 
nFarrar  v.  Farrar   (1827)  4  N.  H.  191. 
"Patterson  v.    Yeaton    (1859)    47   Me.   308. 
"Nason  v.   Grant    (1842)    21   Me.   160. 
"Austin  v.  King   (1884)   91  N.  C.  286. 
"Davis  v.  Inscoe   (1881)   84  N.  C.  396. 
^Devlin,  Deeds  §  305. 

"Tate  v.  Clement  ct  al.    (1896)    176  Pa.  St.  550. 
^Sanford  et  al.  v.  Finkle   (1884)    112  111.   146. 
^YYhisenant  v.  Gordon   (1892)    101   Ala.  252. 
MBarncord  v.  Kuhn   (i860)  36  Pa.  St.  383. 

]Honore  v.  Lamar  Fire  Ins.  Co.   (1869)   51  111.  409,  414. 
2Jones,  Mortgages  §  397;  Carpenter  v.  Prov.  Wash.  Ins.  Co.   (1842)    16 
Peters  495,  501. 
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may  insure  only  to  the  extent  of  his  debt3  since  his  interest  is  not  in 
the  specific  property  but  in  its  capacity  to  pay  the  debt.4  Where  one 
policy  is  taken  out  it  becomes  important,  because  of  the  differences  in 
the  attendant  rights  and  liabilities,  to  determine  whose  interests  have 
been  insured.  Some  confusion  among  the  authorities  is  attributable 
to  a  failure  to  distinguish  between  the  three  classes  into  which  the 
cases  may  be  conveniently  grouped.  If  the  policy  is  issued  to  the 
mortgagor  with  a  "mortgage  clause"  added,  both  interests  are  insured, 
and  the  clause  creates  a  new  contract  with  the  mortgagee  and  makes 
him  a  real  party  in  interest,  with  separate  rights  distinct  from  those 
of  the  mortgagor.5  By  express  provision  the  mortgagee's  right  to 
recover  cannot  be  invalidated  by  any  breach  on  the  mortgagor's  part, 
of  the  conditions  contained  in  the  policy.6  If  the  policy  is  issued 
to  the  mortgagor,  "loss,  if  any,  payable  to  the  mortgagee,"  by  the  great 
weight  of  authority  the  mortgagor  is  the  insured,  and  the  mortgagee 
is  an  assignee,  with  the  assent  of  the  insurer.7  Since  an  ordinary 
assignee  of  a  policy  of  insurance  takes  it  subject  to  the  conditions 
expressed  upon  its  face,  and  may  have  his  right  defeated  by  the 
assignor  breaching  those  conditions,8  the  same  results  logically  follow 
in  the  case  of  the  mortgagee  to  whom  the  loss  is  made  payable.  The 
mortgagee's  rights  as  assignee  are  dependent  on  the  existence  of  an 
insurable  interest  in  the  mortgagor  at  the  time  of  the  loss,  the  effect 
of  the  policy  being,  that,  whenever  any  money  shall  become  due  to  the 
mortgagor  the  insurer  instead  of  paying  him  will  pay  the  mortgagee. 
Therefore,  if  the  mortgagor  has  parted  with  his  interest  before  any 
loss  is  sustained,  either  by  alienation  of  the  property  or  by  a  breach 
of  condition,  the  mortgagee  cannot  recover.9  But  since  the  mort- 
gagee has  a  contract  with  the  insurer  to  be  paid  according  to  the  terms 
of  the  policy,  the  insurer  and  insured  cannot  effect  a  cancellation  of 
the  policy  according  to  its  terms,  without  the  consent  of  the  mort- 
gagee.10 After  a  loss  has  occurred  the  rights  of  the  mortgagee  become 
fixed11  and,  as  is  always  the  case  in  assignments  with  notice,  the  mort- 
gagor and  insurer  can  neither  impair  nor  defeat  the  mortgagee's  rights. 
The  mortgagee,  therefore,  will  not  be  bound  by  an  appraisal  and  award 
to  which  he  was  not  a  party.12  If  there  is  an  arbitration  clause  in  the 
policy  the  mortgagee  is,  of  course,  bound  to  settle  by  that  method 
because  he  takes  his  interest  subject  to  the  terms  of  the  policy,  but 

'Kernochan  v.  N.  Y.  Bowery  Ins.  Co.  (N.  Y.  1855)  5  Duer  1. 

4Smith  v.  Ins.  Co.   (1851)   17  Pa.  St.  253,  260. 

5Hastings  v.  Westchester  Fire  Ins.  Co.   (1878)  73  N.  Y.  141. 

'Hartford  Fire  Ins.  Co.  v.  Olcott   (1881)   97  111.  439,  450. 

7Conn.  Mutual  Life  Ins.  Co.  v.  Scammon  (1880)  4  Fed.  263,  274; 
Grosvenor  v.  Atlantic  Fire  Ins.  Co.  (1858)  17  N.  Y.  391;  cf.  Martin  v. 
Franklin   Fire  Ins.   Co.    (1875)   38  N.  J.   L.   140. 

8Fogg  v.  Middlesex  Mutual  Fire  Ins.  Co.  (Mass.  1852)  10  Cush.  337,  346; 
111.  Mutual  Fire  Ins.  Co.  v.  Fix   (1870)   53  111.  151,  163. 

"Grosvenor  v.  Atlantic  Fire  Ins.  Co.  supra;  Hale  v.  Mechanics  Mutual 
Fire  Ins.  Co.    (Mass.   1856)    6  Gray   169. 

10Lattan  v.  Royal  Ins.  Co.    (1883)   45  N.  J.  L.  453- 

"Browning  v.  Home  Ins.  Co.   (1877)  71  N.  Y.  508. 

"Fire  Assn.  of  London  v.  Blum  (1885)  63  Tex.  282;  Amer.  Central  Ins. 
Co.  v.  Sweetser  (1888)    116  Ind.  370. 
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he  must  nevertheless  be  a  party  to  any  award  before  it  will  become 
binding  on  him.13 

The  third  class  of  cases  presents  greater  difficulties.  Here  the 
direction  in  the  policy  is,  "loss,  if  any,  payable  to  the  mortgagee  as 
his  interests  may  appear."  This  is  generally  considered  a  mere 
appointment  of  the  mortgagee  as  the  payee,  to  the  extent  of  his 
interest,  of  the  insurance  on  the  mortgagor's  interest.14  Since  the 
mortgagee  is  only  a  payee  it  is  clear  that  his  rights  may  be  defeated 
by  acts  of  the  mortgagor  prior  to  the  loss,15  but  the  authorities  split 
on  the  question  of  whether  or  not,  after  a  loss  has  occurred,  the  mort- 
gagee is  bound  by  an  appraisal  and  award,  had  between  the  insurer 
and  insured,  to  which  he  is  not  a  party.  The  difference  in  view  may 
possibly  be  explained  away  by  making  a  distinction  between  the  case 
where  there  is  no  appraisal  clause  in  the  policy,  and  the  case  where 
such  a  clause  does  appear.  In  both  cases,  although  it  is  true  that  the 
mortgagee  has  no  vested  interest  as  an  assignee  nor  as  the  one  who  is 
insured,  yet  by  virtue  of  his  contract  with  the  mortgagor  he  has  an 
interest  in  the  sense  that  he  is  entitled  to  have  payment  of  his  right- 
ful share  according  to  the  terms  of  the  contract  between  the  insurer 
and  insured.  Therefore,  where  there  is  no  appraisal  clause  this  right 
cannot  be  defeated  or  diminished,  without  his  consent,  by  any  mode 
of  settlement  between  the  contracting  parties  not  provided  for  in  the 
contract.16  On  the  other  hand,  where  the  policy  does  contain  an 
appraisal  clause,  an  appraisal  and  award  is  a  condition  precedent  to 
any  payment  whatsoever.  The  mortgagee  who  has  entered  into  no 
contractual  relations  with  the  insurer  has  no  right  as  a  stranger  to 
participate  in  the  adjustment  of  a  loss,  because  such  right  is  by  the 
terms  of  the  policy  limited  to  the  insurer  and  insured.  Nor  is  the 
argument  of  participation  for  the  sake  of  protection  of  any  avail  since 
the  law  cannot  establish  contract  rights  to  protect  a  person  who  has 
failed  to  protect  himself.17 

In  a  recent  case,  Erie  Brewing  Co.  v.  Ohio  Farmers'  Ins.  Co.  (Oh. 
1909)  89  N.  E.  1065,  a  mortgagor  had  insured  his  premises,  and  the 
policy  contained  an  appraisal  clause  and  also  a  mortgage  clause  "loss 
payable  to  the  mortgagee  as  his  interests  may  appear,  the  insurance 
to  this  extent  only,  not  to  be  invalidated  by  any  breach  of  the  condi- 
tions in  the  policy  on  the  part  of  the  mortgagor."  A  loss  occurred  and 
it  was  held  that  the  mortgagee  was  bound  by  an  appraisal  and  award 
had  without  his  knowledge  and  consent,  on  the  ground  that  the  mort- 
gagee was  a  mere  appointee.  The  case  is  interesting  from  the  point 
of  view  of  the  effect  of  the  words  "as  his  interest  may  appear"  when 
contained  in  the  "mortgage  clause."  If  effect  is  given  to  the  "mort- 
gage clause,"  since  it  constitutes  a  separate  contract  of  insurance  on 

"Bergman  v.  Comm.  Union  Assurance  Co.    (1892)   92  Ky.  494;  Ins.  Co. 
v    ,/tein    (1895)   72  Miss.  943. 

"Williamson  v.  Michigan  F.  &  M.  I.  Co.  (1893)  86  Wis.  393;  Smith  v. 
Union  Ins.  Co.    (1876)    120  Mass.  90. 

"Cont.  Ins.  Co.  v.  Hulman  &  Cox  (1879)  92  111.  145;  Brunswick  Sav. 
Institution  v.  Comm.  Ins.  Co.    (1878)   68  Me.  313. 

"Hall  v.  Fire  Assn.  of  Phila.  (1887)  64  N.  H.  405;  Harrington  v.  Fitch- 
burg  Ins.  Co.  (1878)  124  Mass.  126;  Hathaway  v.  Ohio  Ins.  Co.  (1892) 
134  N.   Y.  409. 

"Chandos  v.  Amer.  Fire  Ins.  Co.  of  Phila.  (1893)  84  Wis.  184;  Collins- 
ville  Sav.  Soc.  v.  Boston  Ins.  Co.   (1905)   77  Conn.  676. 
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the  mortgagee's  interest,  the  mortgagee  would  only  be  bound  by  candi- 
tions  in  the  policy  which  were  also  contained  in  the  mortgage  clause,18 
and  would  not  be  bound  by  an  appraisal  clause  appearing  only  in  the 
body  of  the  policy.19  The  principal  case,  however,  decides  that  the 
phrase  "as  his  interests  may  appear"  when  contained  in  the  "mortgage 
clause"  operates  to  insure  the  mortgagor's  interest  and  that  therefore 
the  legal  consequences  of  an  "appointment"  follow,  except  in  so  far 
as  they  are  avoided  by  the  express  provisions  in  the  clause. 


Principal  and  Agent  as  "Parties"  in  Res  Adjudicata. — Because 
of  the  two  fundamental  common  law  maxims  that  "each  man  is 
entitled  to  his  day  in  court"  and  "no  man  shall  be  twice  harassed  for 
the  same  cause,"  the  general  rule  is  well  established  that  judgments 
and  decrees  are  conclusive  evidence  of  facts  between,  and  only  between, 
parties  to  the  litigation,  and  their  privies.1  While  this  general  defini- 
tion is  almost  universally  accepted,  there  exists  considerable  uncer- 
tainty as  to  just  what  persons  are  comprised  within  the  term  "parties 
and  their  privies."2  As  used  in  this  connection,  it  is  now  well  settled 
that  the  word  privies  applies  only  to  privies  of  estate;3  and  conse- 
quently under  this  part  of  the  term  only  those  who  are  interested  in 
successive  rights  in  particular  property  are  affected  by  the  rule.4  The 
classes  of  persons  most  frequently  embraced  under  the  term  as  thus 
used  are  personal  representatives,  devisees,  grantees  and  assignees;5 
and  since  their  interests  in  the  property  must  be  acquired  subsequent 
to  the  adjudication,6  the  reason  for  holding  them  bound  thereby  is 
apparent. 

The  word  "parties"  in  the  rule  has,  however,  given  the  courts  con- 
siderably more  difficulty.  Although  a  few  cases  have  held  that  only 
parties  to  the  record  are  to  be  considered  parties  bound  by  the  judg- 
ment,7 the  courts  have  recognized  the  necessity  of  giving  the  term  a 
broader  meaning.8  It  was  clear  that  when  a  suit  was  brought  in  the 
name  of  a  nominal  party,  by  the  real  party  in  interest,  it  was  a  distinct 
violation  of  the  spirit  of  the  rule  that  the  real  party  should  not  be 
fully  bound  by  the  judicial  determination  of  the  litigation  and  so  it 
was  declared  that  the  real  parties  to  the  suit  were  parties  within  the 
meaning  of  the  rule;9  and  parol  evidence  could  be  introduced  to  ascer- 
tain such  parties.10  Often,  too,  although  the  suit  had  been  brought 
by  a  real  party,  other  persons  who  had  a  direct  interest  in  the  subject 
matter  took  upon  themselves  the  position  of  parties  by  actively  assist- 

lsHartford  Fire  Ins.  Co.  v.  Williams   (1894)  63  Fed.  925. 
"Hartford  Fire  Ins.  Co.  v.  Olcott  supra. 

^oundie  v.  Northampton  Water  Co.  (1847)  7  Pa.  St.  231;  Hopp;7<.  v: 
Avery    (1891)   87  Mich.  551. 

2Hart  v.   Moulton    (1899)    104  Wis.   349. 

'McDonald  &  Co.  v.  Gregory   (1875)   41   la.  513. 

4Fogg  v.  Plumer   (1845)    17  N.  H.   112. 

'"State  ex  rel.  v.   St.  Louis   (1898)    140  Mo.  551. 

"Minnesota    Debenture   Co.   v.   Johnson    (1905)    94   Minn.    150. 

7Allin's  Heirs  v.  Hall's  Heirs   (Ky.  1819)    1  A.  K.  Marshall  391. 

'Rogers  v.  Haines    (Me.   1825)    3  Greenl.  362. 

"Calhoun's  Lessee  v.   Dunning    (Pa.   1792)    4  Dallas    120. 

"Tarleton    v.    Johnson    (1854)    25    Ala.    300. 
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ing  in  the  prosecution  of  the  defense;  and  since  the  courts  believed 
that  the  rule  could  be  beneficially  extended  to  them,  the  word  parties 
has  been  generally  extended  to  those  having  a  direct  interest  in  the 
subject  matter  of  the  suit,  and  who  have  the  right  to  control  the  pro- 
ceedings, and  to  prosecute  an  appeal.11  This  is  certainly  the  case  where 
the  control  of  such  defense  is  actual.11  It  is  not  sufficient,  however, 
that  a  person  simply  bear  part  of  the  expense  of  the  suit;12  and  it 
has  likewise  been  held  that  in  order  that  such  a  person  may  be  thus 
bound,  his  participation  in  the  suit  must  be  of  sufficient  notoriety  to 
apprise  the  opposing  party  of  the  person's  real  position.13 

There  is,  however,  at  present  considerable  confusion  among  the 
authorities  concerning  the  rule  applicable  when  one  of  the  parties  is 
connected  with  another  suit  by  the  opposing  party,  by  the  relationship 
of  principal  and  agent.  If  a  party  has  been  defeated  on  the  merits 
in  a  suit  against  the  agent,  it  is  obvious  that  to  permit  the  plaintiff 
to  try  the  same  cause  against  the  principal,  where  the  testimony  would  be 
the  same,  is  virtually  to  allow  him  to  litigate  the  same  question  twice; 
and,  influenced  by  this  practical  consideration,  many  authorities  have 
held  that  such  a  matter  decided  as  to  one,  is  res  adjudicate  as  to  the 
other.14  This  result  has  been  based  on  the  legal  liability  of  the  principal 
for  the  acts  of  his  agent;15  and  on  the  anomaly  which  would  result  from 
diverse  rights  of  such  parties.16  While  this  rule  apparently  works  out 
practical  justice  if  the  judgment  in  the  first  suit  has  been  favorable  to 
the  agent  or  principal,  the  fundamental  principle  of  mutuality  of 
estoppel17  requires  that  the  principal  or  agent  be  likewise  bound  when 
the  judgment  has  been  for  the  opposing  party.  This  result  is  open  to 
considerable  doubt,  and  consequently  courts  holding  the  above  view 
generally  refuse  to  extend  the  rule  to  that  extent,  thereby  practically 
repudiating  the  mutuality  doctrine.18  On  the  other  hand,  many  courts 
disclaim  this  rule  in  its  entirety,  and  hold  that  the  relation  of  principal 
and  agent  is  not  such  as  per  se  to  make  a  judgment  concerning  one 
res  adjudicata  as  to  the  other.19  These  jurisdictions  deny  the 
"privity,"20  and  hold  that  an  estoppel  is  only  established  when  principal 
and  agent  have  otherwise  brought  themselves  under  the  general  defini- 
tion of  parties  as  outlined  above.21  An  interesting  application  of  this 
view  was  given  in  a  recent  Iowa  case,  American  Express  Co.  v.  Des 
Moines  Xatl.  Bank  (la.  1909)  123  X  W.  342,  wherein  it  was  held  that 
a  carrier  was  not  estopped  from  proving  fraud  in  the  shipment  by  the 

"Cecil  v.  Cecil  (1862)  19  Md.  72;  Stoddard  v.  Thompson  (1870)  31  la. 
80;  Schmidt  v.  L.  &  C.  etc.  Ry.   (1806)   99  Ky.  143. 

"Hanks  Dental  Assoc,  v.  Intern,  etc.  Co.  (1903)   122  Fed.  74. 
"Jefferson  etc.  Co.  v.  Westinghouse  etc.   Co.    (1905)    139  Fed.  385. 
"Emery  v.  Fowler  (1855)  39  Me.  326;  Hill  v.  Bain   (1885)    IS  R.  I.  75- 
"Anderson  v.  West  Chicago  St.  Ry.  Co.   (1902)   200  111.  329. 
"Lea  v.  Beakin    (1871)    11  Biss.  23. 

"Simpson  v.  Pearson  (1869)  31  Ind.  1;  Walker  v.  Phila.  (1900)  195 
Pa.  St.  168. 

"Emma  etc.  Co.  v.  Emma  etc.  Co.  (1880)  7  Fed.  401;  Atkinson  v.  White 
(1872)    60  Me.   396. 

"Lawrence  v.  Ware  (1861)  37  Ala.  553;  Middleton  v.  Railroad  (1876) 
62  Mo.  579;   Phillips  v.  Jamieson    (1883)    51    Mich.    153. 

"Warner  v.  Comstock   (1885)   55  Mich.  615;  Fogg  v.  Plumer  supra. 

^Castle  v.  Noyes  (1856)  14  N.  Y.  329;  McKenzie  v.  B.  &  O.  R.  R.  Co. 
(1867)  28  Md.  161. 
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consignor  because  of  the  recovery  of  the  ostensible  value  of  the  package 
by  the  consignee.  It  is  submitted  that  this  view,  although  perhaps 
pemitting  unnecessary  litigation  in  a  few  instances,  is  based  on  sounder 
principle,  and  is  therefore  preferable. 


Taxation  of  a  Special  Franchise. — Although  corporate  and  so- 
called  special  franchises  are  alike  in  that  both  are  privileges  conferred 
by  the  government  upon  individuals,  not  belonging  to  them  as  of  com- 
mon right,1  they  are  not  identical.  A  special  franchise  is  a  grant  from 
the  public  of  some  particular  right  wholly  independent  of  the  right  to 
exist  as  a  corporation  and  to  exercise  corporate  privileges.2  A  cor- 
porate franchise,  the  right  to  exist  as  a  corporation,  belongs  primarily 
to  the  corporators;3  a  special  franchise,  to  the  corporation.4  The 
former  may  survive  a  surrender,  or  forfeiture,  of  the  latter,5  and, 
conversely,  a  special  franchise,  as  a  vested  right,  may  survive  a  revoca- 
tion under  a  State's  reserved  right  of  amendment,  of  the  corporate 
franchise.6  However,  both  are  subject  to  the  right  of  the  State  to  tax 
privileges,  which  they  undoubtedly  are.7  Taxes  on  privileges,  in  the 
absence  of  express  constitutional  provision,  need  not  proceed  on  a 
basis  of  valuation  but  may  be  of  fixed  amount  or  proportioned  to  the 
amount  of  business  done.8 

In  view  of  the  distinct  character  of  corporate  and  special  franchises 
it  is  obvious  that  a  tax  imposed  upon  the  corporate  franchise  eo 
nomine  would  not  include  a  special  franchise  owned  by  the  corpora- 
tion. In  New  York,  the  jurisdiction  of  the  principal  case,9  a  tax  is 
levied  on  the  corporate  franchise.10  Another  distinct  tax  on  the 
capital  stock  of  a  corporation  has  been  construed  to  embrace  only  the 
tangible  personalty.11  Accordingly,  prior  to  specific  legislation,  special 
franchises  escaped  taxation.  In  a  few  jurisdictions  these  franchises 
have  been  deemed  taxable  as  realty  on  the  ground  that  a  franchise  to 
occupy  the  soil  of  a  street  together  with  actual  occupation  constitutes 
an  easement.12  The  consequent  unavailability  in  New  York  of  a 
valuable  source  of  income  led  to  legislation  providing  for  an  ad  valorem 
tax  on  special  franchises,  as  realty,  this  value  together  with  that  of 
the  tangible  property  used  in  connection  therewith,  formally  locally 
assessed,  to  be  assessed  by  state  officers.13     To  the  contended  uncon- 

'3   Kent,  Comm.  458. 

"9  Columbia  Law  Review   160. 

'Memphis  R.  R.  Co.  v.  Com'rs.    (1884)    112  U.  S.  609. 

4Alemphis   R.   R.   Co.  v.   Com'rs.  supra. 

''Grand  Rapids  Bridge  Co.  z:  Prange   (1877)   35  Mich.  400,  405. 

Tearsall  v.  Gt.   Northern   Ry.    (1895)    161   U.   S.  646. 

7Horn  Silver  Mining  Co.  v.  N.  Y.  (1891)  143  U.  S.  305;  Society  for 
Savings  v.    Coite    (1876)    6   Wall.   594. 

8Delaware  R.  R.  Tax  Case  (1873)  18  Wall.  206;  State  Tax  on  Railway 
Gross  Receipts   (1872)    15  Wall.  284. 

"People  ex  rel.  Jamaica  Water  Supply  Co.  v.  State  Board  of  Tax 
Com'rs.  infra. 

"People  ex  rel.  v.  Coleman  (1891)  126  N.  Y.  433;  Laws  of  1896  Ch. 
908  §   182. 

"People  ex  rel.  v.   Barker    (1895)    146  N.   Y.   304. 

"Consol.  Gas  Co.  v.  City  of  Baltimore  (1905)  101  Md.  541;  Citizens'  St 
Ry.  Co.  v.  Common  Council   (1901)    125  Mich.  673. 

1!Tax  Law  §  2,  subdivision  3 ;  id.  §  43 ;   People  v.  Barker  supra. 
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stitutionality  of  this  mode  of  assessing  the  personalty  in  question  it  is 
answered  that  the  State  may  provide  the  method  for  assessing  a  new 
species  of  property,  created  for  the  purpose  of  taxation.1*  Nor  are  the 
provisions  of  the  federal  constitution  violated  since  nothing  is  exacted 
from  the  owners  of  special  franchises  which  is  not  exacted  from  owners 
of  property,  generally.15  State  control  over  structures  in  the  highway 
would  seem  to  follow  from  the  recognized  right  of  the  legislature  to 
control  the  highway  itself.16  No  method  for  valuing  special  franchises 
was  provided  by  the  legislature.  However,  this  omission  does  not 
constitute  a  failure  of  due  process  of  law  for  the  statute  must  be  con- 
strued to  be  a  part  of  the  general  tax  law.17  Whether  such  a  method 
can  be  supplied  aliunde  is  more  doubtful.  In  a  recent  case,  People  ex 
rel.  Jamaica  Water  Supply  Co.  v.  State  Board  of  Tax  Commissioners 
( X.  Y.  1909)  89  N.  E.  581,  the  Court  of  Appeals  sanctioned,  for  that 
case,  the  "net  earnings"  rule.  From  the  gross  earnings,  operating  ex- 
penses, including  an  allowance  for  depreciation,  taxes,  and  a  fair  return 
on  the  capital  invested  in  real  and  tangible  personal  property  are  to  be 
deducted.  The  residue  capitalized  at  a  fair  rate  gives  the  value  of  the 
special  franchise. 

Theoretically  this  residue  of  the  net  earnings  is  not  solely  attribu- 
table to  the  special  franchise,18  although  this  objection  is  scarcely 
insuperable.  But  further,  it  is  not  clear  that  the  value  of  the  corporate 
franchise  is  not  included  since  the  value  of  a  special  franchise  may  de- 
pend upon  the  earning  capacity  of  the  corporation  owning  and  exercis- 
ing it,  as  a  going  concern.19  This  rule,  too,  seems  inapplicable  to  tele- 
phone and  telegraph  companies,  a  large  part  of  whose  earnings  results 
from  messages  sent  to,  and  received  from  points  outside  the  state.  The 
court,  however,  does  not  attempt  by  judicial  legislation  to  supply  the 
omission  of  the  legislature  by  declaring  the  above  to  be  the  established 
ride  for  all  cases;  its  inapplicability  in  cases  in  which  it  would  work 
injustice  is  expressly  recognized.  The  resulting  undesirable  uncer- 
tainty, however,  can  apparently  be  avoided  only  by  legislation. 


Pleading  the  Statute  of  Limitations  to  a  Federal  Indictment 
for  Conspiracy. — In  criminal  practice  the  federal  courts  follow  the 
principles  of  the  common  law  as  it  existed  in  the  states  at  the  time 
of  the  adoption  of  the  constitution.1  For  pleading  the  statute  of 
limitations  to  an  indictment  several  methods  seem  available.  It  has 
been  held  that  this  defense  may  lie  raised  by  general  demurrer.2  and 
this  method  has  been  used  where  the  lapse  of  the  statutory  period 
was  apparent  on  the  face  of  the  indictment.  It  lias  not,  however, 
been  much  approved  in  the  federal  courts  due,  doubtless,  to  the  fact 
that,  though  from  the  face  of  the  indictment  the  limitation  period 
may  seem   to  have  passed,   exceptions   to   its   running,   not   there   set 

'"'Buffalo  Gas  Co.  v.  Volz   (N.  Y.   1900)   31   Misc.  160. 

"People  ex  rel.  v.  Tax  Com'rs.    (1903)    174  N.  Y.  417. 

"People  v.  Flagg   (1871)   46  N.  Y.  401. 

I7PenPle  ex  rel.  v.  N.  Y.    (1004)    109  U.  S.  48. 

"Union  Pac.  R.  R.  Co.  v.  U.  S.   (1878)  99  U.  S.  402,  420. 

"People  ex  rel.  v.  Barker  (1897)    152  N.  Y.  417. 

:U.  S.  v.  Reid  (1851)  12  How.  361;  Erwin  v.  U.  S.  (1889)  37  Fed. 
470.  488;  U.  S.  v.  Nye  (1880)   4  Fed.  888. 

*IJ.  S.  v.  Watkins   (1829)  3  Cr.  C.  C.  441,  550. 
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forth,  may  have  prevented  the  bar.3  The  approved  practice  in  federal 
courts  prescribes  the  "general  issue,"4  under  which  this  defense  may 
be  raised;  or  a  special  plea.5  This  special  plea,  sometimes  considered 
in  the  nature  of  a  plea  in  abatement,6  seems  properly  to  be  one  of 
substantive  matter  in  absolute  bar  of  the  prosecution." 

May  two  pleas,  one  of  them  the  statute  of  limitations,  be  entered 
to  an  indictment  ?  To  urge  two  different  matters  in  defense  does  not 
seem  objectionable  in  itself.  The  machinery  of  the  courts  is  adequate 
to  meet  the  situation.  This  is  instanced  by  the  common  practice  of 
entering  more  than  one  plea  in  criminal  cases  generally,8  despite  the  fact 
that  such  action  has  been  thought  permissible  only  in  cases  of 
felonies.9  Thus,  the  use  of  two  pleas  in  abatement  in  misdemeanors  is 
now  countenanced10  and  it  is  also  recognized  that  where  there  are  two 
distinct  grounds  of  defense  in  bar,  each  set  up  in  a  separate  plea, 
a  proper  decision  upon  the  facts  may  be  secured  by  leaving  to  the 
jury  the  whole  matter,  after  an  explanation  by  the  court  of  the  role 
of  each  plea.11  When,  however,  both  defenses  are  incorporated  into 
a  single  plea  the  rule  against  duplicity  is  encountered.  A  plea  may 
not  contain  allegations  as  to  two  distinct  matters  either  of  which  would 
form  a  good  defense  to  the  indictment.12  Advantage  of  such  a  defect 
of  form  in  criminal  procedure,  it  would  seem,  is  taken  by  general 
demurrer.13  Duplicity,  however,  is  not  altogether  inhibited  where  no 
practical  injustice  results.  Although  in  general  a  count  in  an  indict- 
ment must  be  limited  to  a  single  offense,  nevertheless,  if  two  offenses 
are  of  such  a  nature  that  when  both  are  committed  they  constitute  a 
single  legal  offense  and  one  includes  the  other,  both  may  appear  in 
the  same  count.14  Instances  are  found  in  the  combination  of  breaking 
and  entering  to  commit  larceny,  with  its  commission;15  also  in  the 
joining  of  assault  and  battery.16 

In  a  recent  federal  case,  U.  S.  v.  Kissel  et  al.  (C.  C,  S.  D.  N.  Y. 
1909)  173  Ted.  823,  an  indictment  under  a  statute  charged  a  conspiracy 

3U.  S.  v.  Andam  (1906)  158  Fed.  996;  U.  S.  v.  Brace  (1906)  143 
Fed.   703. 

4U.  S.  v.  Cook  (1872)  17  Wall.  168;  Hatwood  v.  State  (1862)  18 
Ind.  492. 

5U.  S.  v.  Brown  (1873)  2  Low.  268. 

6U.  S.  v.  Brace  supra. 

7U.  S.  v.  Brown  supra. 

8U.  S.  v.  Richardson  (1886)  28  Fed.  61;  State  v.  Greenwood  (Ala. 
1837)   5  Port.  474. 

9i  Chitty.  Criminal  Law  434;  State  v.  Reeves  (1888)  97  Mo.  668;  Reg. 
re.   Charlesworth    (1861)   9  Cox  C.   C.  40. 

10U.  S.  v.  Richardson  supra;  U.  S.  v.  Reeves  (1878)  3  Wood  C.  C.  199; 
State  v.  Greenwood  supra. 

"State  v.  Hudkins  (1891)  35  W.  Va.  247;  Pritchford  v.  State  O877) 
2  Tex.  App.  69. 

12Nauer  v.  Thomas  (Mass.  1866)  13  Allen  472;  cf.  U.  S.  v.  Richardson 
supra. 

13U.  S.  v.  Patterson  (1893)  59  Fed.  280;  U.  S.  v.  French  (1893)  57 
Fed.  382;  Lazier  v.  Comw.   (Va.  1853)    10  Gratt.  708. 

14Com\v.  v.  Squires  (1867)  97  Mass.  59;  State  v.  Dearborn  (1857)  54 
Me.  442. 

"Comw.  v.  Tuck  (Mass.  1838)  20  Pick.  356. 

"State  v.  Inskeep    (1892)   49  Oh.   St.  228. 
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and  a  series  of  overt  acts  done  to  effectuate  it.  This  statute  provided 
that  a  conspiracy  could  not  be  prosecuted  unless  an  overt  act  in  further- 
ance thereof  had  been  committed.17  The  defendant  filed  a  special  plea 
in  bar,  pleading  the  statute  of  limitations  against  some  of  the  acts, 
and  non-participation  in  those  committed  within  the  statutory  period. 
This  plea  was  sustained  on  demurrer,  without  comment  as  to  its  form. 
The  question  of  its  duplicity  may  arise  under  either  of  the  two  theories 
which  now  exist  in  the  federal  courts  concerning  the  nature  of  such  a 
conspiracy.  One  view  deems  the  conspiracy  complete  upon  the  com- 
mission of  the  first  overt  act;  later  acts  merely  aggravate  the  offense.18 
Under  this  view  the  first  overt  act  would  start  the  statute  of  limitations 
running  and  subsequent  acts  would  have  no  effect.  Accordingly,  that 
portion  of  the  plea  entered  in  the  principal  case  which  sets  up  the 
statute  would  be  a  complete  defense  to  the  first  overt  act  and  so  to 
the  whole  crime.  There  would  then  be  no  duplicity,  for  the  remainder 
of  the  plea  would  apparently  be  mere  surplusage  and  so  negligible.19 
The  other  view  considers  each  overt  act  as  a  renewal  of  the  conspiracy. 
This  permits  the  offense  to  be  charged  as  of  the  time  of  any  such 
act.20  Since  the  offense  is  of  such  a  peculiar  nature,  it  may  be 
spoken  of  as  divisible.  In  such  a  case  it  may  well  be  said  that  no  single 
denial  will  completely  answer  the  whole  charge  so  that  several  denials 
are  necessary.  And,  although  it  is  said  a  prisoner  must  "confess  or 
deny  all,"  there  is  authority  that  he  should  be  allowed  to  plead  special 
matter  to  a  part  of  the  offense  and  guilty  or  not  guilty  to  the  residue.21 
Such  a  plea  would  not  be  open  to  the  objection  of  duplicity.  Accord- 
ingly, the  plea  in  the  principal  case  seems  proper  whichever  view  of 
the  nature  of  the  crime  of  conspiracy  is  adopted. 

17U.  S.  R.  S.  §  5440. 

18U.  S.  v.  Owens  (1887)  32  Fed.  534;  U.  S.  v.  McCord  (1895)  72 
Fed.    159. 

18U.    S.   v.   Burnham    (1816)    24   Fed.   Cas.    No.    14690. 

20Jones  v.  U.  S.  (1908)  162  Fed.  417;  U.  S.  v.  Bradford  (1905)  148 
Fed.  413;  Lorenz  v.  U.  S.   (1904)  24  D.  C.  App.  334,  388. 

aNauer  v.  Thomas  supra;  Bishop,  New  Crim.  Proc.  §  794,  a,  2. 
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Edward  H.   Hart,  Editor-in-Charge. 

Appeal  and  Error — Moot  Cases — Res  Adjudicata. — The  plaintiff  sued 
his  tenant  for  unlawful  detainer.  While  the  appeal  was  pending,  the 
defendant  vacated  the  property.  Held,  the  appeal  will  not  be  dismissed, 
because  the  question  of  the  rightfulness  of  the  defendant's  possession 
will  affect  the  amount  of  damages,  which  may  be  claimed  in  a  subse- 
quent action.    Kaufman  v.  Mastin  (W.  Va.  1909)  66  S.  E.  92. 

It  is  a  fundamental  principle  that  a  court  will  not  pass  upon  a 
moot  case.  For  this  reason,  if  while  an  appeal  is  pending,  the  situa- 
ation  is  changed  so  that  the  judgment  is  unnecessary  or  can  be  of  no 
practical  benefit  to  the  parties,  the  court  will  dismiss  the  appeal, 
Mills  v.  Green  (1895)  159  U.  S.  651,  even  though  costs  are  involved, 
In  re  Kaeppler  (1898)  7  1ST.  D.  307,  and  will  not  decide  the  question 
merely  to  lay  down  a  rule  for  future  guidance.  State  v.  Napton  (1891) 
lo  Mont.  369.  This  is  the  practice  where  the  time  for  the  remedy  has 
passed,  as  in  litigation  over  title  to  office  the  term  of  which  has  expired, 
Robinson  v.  State  (1895)  87  Tex.  562,  and  in  election  cases  after  the 
election  has  been  held,  People  v.  Rose  (1898)  81  111.  App.  387,  where 
the  act  sought  has  been  performed,  as  in  mandamus  cases,  Stale  v. 
Christopher  (1903)  32  Wash.  59.  and  in  cases  involving  the  possession 
of  property  where  the  defendant  has  surrendered  it  to  the  plaintiff, 
Russell  v.  Campbell  (1893)  11l'  X.  0.  404;  and  where  the  parties  them- 
selves have  by  agreement  settled  the  controversy.  Dakota  Co.  v.  Glid- 
den  (1884)  113  U.  S.  222.  In  one  jurisdiction,  however,  the  courts 
will  pass  upon  an  election  case  even  after  the  election  has  been  held, 
if  the  public  interest  is  involved.  Matter  of  Cuddeback  (1ST.  Y.  1896) 
3  App.  Div.  103.  It  has  also  been  held  that  an  appeal  will  not  be  dis- 
missed where  the  judgment  may  constitute  res  adjudicata  in  another 
suit,  as  where  one  joint  debtor  appealed  against  a  judgment  which  had 
been  paid  by  a  co-obligor  because  his  liability  would  be  res  adjudicata 
in  a  suit  for  contribution,  Ferguson  v.  Mil/ruder  (1889)  32  W.  Va.  30; 
or  in  an  action  over  title  to  office  if  the  judgment  will  determine  the 
plaintiff's  right  to  salary.  McClelland  v.  Erwin  (1906)  16  Okla.  612. 
The  decision  in  the  principal  case  may  he  upheld  on  the  ground  that 
the  plaintiff's  right  will  be  res  adjudicata  in  a  suit  for  damages. 

Banks  and  Banking — Trust  Accounts — Liability  for  Trustee's  Con- 
version.— Plaintiff's  treasurer,  Van  Voorhis,  being  authorized  to  draw 
checks  for  the  plaintiff's  business,  drew  checks  on  the  plaintiff's  de- 
pository bank,  deposited  them  in  the  defendant  bank  to  his  personal 
account,  and  subsequently  withdrew  his  total  deposits.  Held,  one 
judge  dissenting,  the  checks  being  signed  by  Van  Voorhis  as  treasurer, 
the  defendant  had  such  notice  as  to  put  it  on  inquiry  as  to  his  au- 
thority, and  if  reasonable  inquiry  would  show  the  transaction  to  be 
unauthorized,  the  defendant  is  liable  for  the  plaintiff's  loss.  Havana 
Central  R.  R.  v.  Knickerbocker  Trust  Co.  (1909)  42  N.  Y.  Law  Jour. 
No.  68. 

When  a  deposit  is  made  in  a  bank  the  relation  of  debtor  and  credi- 
tor is  established  between  the  bank  and  the  depositor  with  the  usual 
obligation  to  pay.  Rhineheart  v.  New  Madrid  Banking  Co.  (1903)  99 
Mo.    A p| i.    381.     It   is   generally   established,  however,   that  one,   who 
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with  knowledge  aids  a  fiduciary  in  the  breach  of  his  trust  is  liable  to 
the  cestui  que  tnist,  Third  National  Bank  of  Baltimore  v.  Lange 
(1878)  51  Md.  138;  Gerard  v.  McCormick  (1891)  130  N.  Y.  261,  and 
where  a  banker  reaps  any  personal  benefit  from  a  check  deposited 
with  him  signed  or  endorsed  by  a  trustee  he  is  put  on  inquiry  as  to 
the  depositor's  authority  to  draw  against  it,  for  he  then  knows  that 
it  is  not  being  applied  to  the  purpose  of  the  trust.  Foxton  v.  Man- 
chester &  Liverpool  District  Banking  Co.  (1881)  44  L.  T.  (N.  S.)  406, 
408;  Coleman  v.  Bucks  and  Oxon  Union  Bank  (1897)  L.  R.  2  Ch. 
Div.  243.  But  where  a  banker  derives  no  personal  benefit  from  a 
deposit,  it  sems  equally  well  established  that  he  is  not  put  on  inquiry 
by  the  nature  of  the  check.  Bachelder  v.  Central  Natl.  Bank  (1905) 
188  Mass.  25;  Safe  Deposit  &  Trust  Co..  Adm'r  v.  Diamond  Natl. 
Bank  (1900)  194  Pa.  St.  334.  And  it  seems,  as  was  maintained  in  the 
dissent,  that  Van  Voorhis  in  drawing  money  from  the  defendant, 
might  still  appear  to  be  acting  in  his  fiduciary  capacity,  in  which 
case  the  defendant  would  not  be  justified  in  refusing  payment.  Cray 
v.  Johnston  (1868)  L.  R.  3  E.  &  I.  App.  1. 

Conflict  of  Laws — Change  of  Domicile — Effect  Ox  After  Acquired 
Marital  Property. — The  respondent  and  the  decedent,  both  citizens 
of  France,  were  married  in  that  country  without  express  antenuptial 
contract.  Under  such  circumstances  the  French  Code  provides  that 
tbe  parties  shall  have  a  community  of  interest  both  in  property  then 
owned  and  any  subsequently  acquired.  The  parties  migrated  to  New 
York,  where  they  became  domiciled.  The  husband  acquired  both  real 
and  personal  property,  which  upon  his  death  was  subjected  to  the 
transfer  tax,  from  which  tax  the  widow  sought  to  be  relieved  as  to  one- 
half  of  the  property,  by  virtue  of  the  French  law  of  community.  Held, 
two  judges  dissenting,  the  transfer  tax  applied.  In  the  Matter  of 
Majot  (1909)   119  K  Y.  Supp.  888.     See  Notes,  p.  147. 

Contracts — Defenses — Waiver  of  Right  to  Counterclaim  Damages. — 
In  a  suit  by  the  vendor  on  a  renewal  note  for  the  purchase  price  of 
machinery,  the  vendee  sought  to  set  off  damages  sustained  through 
the  plaintiff's  failure  to  ship  the  machinery  at  the  stipulated  time. 
Held,  this  defense  was  waived  by  the  execution  of  the  renewal  note. 
Hyer  v.  York  Mfg.  Co.  (Fla.  1909)  50  So.  485. 

The  principal  case  apparently  fails  to  distinguish  between  breach 
of  a  condition,  which  may  be  waived  by  the  party  in  whose  favor  the 
condition  was  made,  and  breach  of  a  promise  causing  damage  to  the 
vendee.  Brady  v.  Cassidy  (1895)  145  N.  Y.  171;  cf.  Reid  v.  Field 
(1887)  83  Va.  26.  On  principle,  it  is  difficult  to  see  how  a  vested 
cause  of  action  arising  from  breach  of  contract  can  be  waived  by  con- 
duct not  giving  rise  to  an  estoppel.  Jorden  v.  Money  (1854)  5  H.  L. 
Cas.  185,  214.  Of  course,  the  defense  of  a  breach  of  contract  by 
the  vendor  may  be  barred  by  the  vendee's  subsequent  express  or  implied 
promise,  on  a  new  consideration,  not  to  counterclaim  damages.  Mc- 
Cormick Machine  Co.  v.  Yoeman  (1900)  26  Ind.  App.  415.  Where, 
however,  as  in  the  principal  case,  no  such  intention  appears,  the  bare 
renewal  should  not  have  the  effect  of  waiver.  While  a  renewal  of 
notes  has  been  held  to  waive  the  defense  of  failure  of  consideration, 
as  raising  the  presumption  that  the  buyer  got  what  he  contracted  for, 
Lunsford  Maxwell  &  Co.  v.  Malsby  (1897)  101  Ga.  39,  the  vendee's 
right  to  recover  for  breach  of  a  warranty  is  not  barred  by  renewal  of 
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notes,  Northwestern  Cordage  Co.  v.  Rice  (1896)  5.  N.  D.  432,  nor  by- 
payment  of  the  agreed  price;  Gilmore  v.  Williams  (1894)  162  Mass. 
351;  and  the  vendee's  failure  to  give  notice  of  the  breach  before  action 
is  merely  evidence  that  the  warranty  was  not  in  fact  broken.  English 
v.  Spokane  Comm.  Co.  (1893)  57  Fed.  451.  It  would  seem  that  these 
latter  cases,  which  represent  the  correct  theory,  should  control  the 
principal  case,  where  the  breach  was  of  a  promise  as  to  time  of  deliv- 
ery. Strain  &  Swinbum  v.  Mfg  Co.  (1891)  80  Tex.  622.  There  are, 
however,  numerous  dicta  and  a  few  decisions  which  support  the  doctrine 
of  waiver  of  the  principal  case.    Roby  v.  Reynolds  (1892)  65  Hun.  486. 

Contracts — Duress  by  Threats  of  Imprisonment. — The  defendant, 
by  threatening  to  imprison  the  plaintiff's  son,  induced  the  plaintiff  to 
enter  into  a  contract  for  the  conveyance  of  land.  In  an  action  to  avoid 
the  contract  the  defendant  pleaded  that  the  threatened  imprisonment 
was  lawful.  Held,  the  defense  was  inadequate.  Ball  v.  Ward  (N.  J. 
1909)  74  Atl.  158. 

Since  the  free  exercise  of  volition  is  essential  to  the  creation  of  a 
valid  contract,  an  agreement  induced  by  threats  of  imprisonment  is 
avoidable  at  common  law,  Osborn  v.  Robbins  (1867)  36  N.  Y.  365, 
but,  according  to  the  early  decisions,  only  if  the  threatened  imprison- 
ment is  unlawful,  Clark,  Contracts  358,  and  if  the  duress  is  offered 
to  the  party  who  seeks  to  take  advantage  of  it,  Mantel  v.  Gibbs  (1254) 
1  Brownl.  64;  Wayne  v.  Sands  (1673)  1  Freeman  350;  Robinson  v. 
Gould  (Mass.  1853)  11  Cush.  55,  except  in  cases  of  very  near  relation- 
ship, as  husband  and  wife  or  parent  and  child.  Harris  v.  Carmody 
(1881)  131  Mass.  51;  Wayne  v.  Sands  supra.  The  more  recent  de- 
cisions, adopting  the  equitable  doctrine,  take  a  much  broader  view  and 
declare  that  the  question  is  whether  the  liability  to  imprisonment 
has  been  unlawfully  used  to  induce  the  contract,  for  even  though  as 
between  the  public  and  the  defendant  the  imprisonment  is  lawful,  yet 
by  the  unlawful  use  of  this  liability  for  the  purpose  of  compelling  the 
execution  of  a  contract  the  party  is  thereby  deprived  of  the  free  exer- 
cise of  his  volition.  Morse  v.  Woodworth  (1891)  155  Mass.  233;  Tay- 
lor v.  Jaques  (1871)  106  Mass.  291;  Hackett  v.  King  (Mass.  1863)  6 
Allen  58.  Consequently,  in  cases  involving  the  relation  of  husband 
and  wife  or  parent  and  child,  each  may  avoid  a  contract  induced  by 
threats  of  imprisonment  of  the  other  regardless  of  whether  the  im- 
prisonment is  or  is  not  unlawful.  The  decision  of  the  principal  case 
is  in  accord  with  the  later  development  of  the  law. 

Corporations — Jurisdiction  of  Foreign  Corporations — Mandamus. — 
Mandamus  was  asked  to  compel  the  secretary  of  a  foreign  corporation 
to  call  a  meeting  of  its  stockholders  for  the  purpose  of  effecting  a 
change  in  the  articles  of  incorporation  of  two  allied  corporations. 
Held,  the  court  would  not  assume  jurisdiction  to  grant  me  the  writ. 
State  v.  DeGroat  (Minn.  1909)  123  N.  W.  417. 

The  rule  in  equity  and  as  to  the  writ  of  mandamus  seems  to  be 
that  the  courts  of  a  state  will  not  exercise  jurisdiction  in  matters 
relating  purely  to  the  internal  affairs  of  a  foreign  corporation.  Wilkins  v. 
Thome  (1883)  60  Md.  253;  Vorhees  v.  Mason  (111.  1909)  39  Nat.  Corp. 
Eep.  No.  20.  This  seems  to  be  founded  on  the  fear  of  a  conflict  of  juris- 
diction, Morris  v.  Stevens  (1868)  6  Phila.  488,  the  difficulty  of  enforc- 
ing a  decree,  Watkins  v.  Timber  Co.  (1902)  106  La.  621,  and  a  disincli- 
nation to  apply  the  local  statutes  of  other  states.    Smith  v.  Mutual  Life 
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Ins.  Co.  (Mass.  1867)  14  Allen  336.  As  originally  laid  down  it  excluded 
rights  which,  though  individual,  were  based  on  membership  in  the  cor- 
poration; North  Star-  etc.  Co.  v.  Field  (1885)  64  Md.  151;  but  it  has 
been  widened  so  that  a  party  may  assert  an  individual  right,  though  it 
arises  from  his  connection  with  the  company.  Guilford  v.  Western  Union 
Tel.  Co.  (1894)  59  Minn.  332.  While  the  general  rule  is  applied  in 
clear  cases,  Madden  v.  Electric  Light  Co.  (1897)  181  Pa.  St.  617,  in 
others  the  decisions  are  often  influenced  by  the  local  statutes  of  juris- 
diction, Stafford  &  Co.  v.  Amer.  Mills  Co.  (1881)  13  R,  I.  310;  Jacobs 
v.  Mexican  etc.  Co.  (N.  Y.  1905)  104  App.  Div.  342,  the  prevailing 
view  of  the  nature  of  mandamus,  Jenkins  v.  Parker  Vein  Coal  Co. 
(N.  Y.  1854)  1  Abb.  Pr.  128,  or  the  fact  that  the  plaintiffs  and  defend- 
ants are  residents  and  the  property  and  business  is  largely  within  the 
state.  Wason  v.  Buzzell  (1902)  181  Mass.  338;  Richardson  v.  Clinton 
etc.  Co.  (1902)  181  Mass.  580.  The  consideration  of  residence  applies 
with  special  force  where  stockholders  seek  by  mandamus  to  compel  an 
officer  to  exhibit  the  books  of  a  corporation.  Richardson  v.  Smith 
(Del.  1885)  7  Houst.  338.  Since  in  the  principal  case  the  plaintiffs 
and  defendant  were  both  non-residents,  the  business  was  carried  on  for 
the  most  part  without  the  state,  and  the  act  would  apparently  affect  the 
internal  management,  the  court  was  clearly  correct  in  refusing  to 
grant  the  writ. 

Corporations — Purchase  of  Own  Shares — Subsequent  Creditors. — 
The  use  of  corporate  assets  in  purchasing  its  own  shares  rendered  a 
corporation  insolvent.  Held,  the  shareholder,  knowing  this  resitlt  and 
contemplating  the  continuance  of  the  corporate  business,  was  presumed 
to  have  a  fraudulent  intent  as  to  future  creditors,  sufficient  to  vitiate 
the  transfer.     Atlanta  Assn.  v.  Smith  (Wis.  1909)  123  N.  W.  106. 

A  conveyance  by  a  corporation  may  be  declared  void  at  the  instance 
of  creditors  whose  claims  arise  subsequent  to  the  transaction,  where 
a  similar  transfer  by  an  individual  could  be  questioned,  Sommermeyer 
v.  Schwartz  (1894)  89  Wis.  66,  that  is,  in  the  case  of  actual  fraud; 
Graham  v.  R.  R.  Co.  (1880)  102  IT.  S.  148;  or  again  where  the  trans- 
action is  between  the  corporation  and  its  stockholders,  the  rights  of 
subsequent  creditors  may  rest  on  estoppel.  Where  the  assets  of  a 
corporation  have  been  depleted  below  the  amount  of  its  capital  stock 
by  issuing  to  shareholders  stock,  paid  for  in  part  only,  as  fully  paid 
for,  Alabama  Co.  v.  Ball  (1907)  152  Ala.  262,  or  where  stock  is  ex- 
changed for  property  grossly  overvalued,  Lea  v.  Iron  Belt  Co.  (1906) 
147  Ala.  421,  or  where  stock  has  been  issued  as  a  bonus,  see  First 
Nat'l.  Bank  v.  Mining  Co.  (1890)  42  Minn.  327,  the  shareholders  in- 
volved are  parties  to  the  misrepresentation  that  the  capital  stock  is 
paid  up,  Elyton  Co.  v.  Warehouse  Co.  (1890)  92  Ala.  407,  and  are 
estopped  to  allege  the  validity  of  the  transaction  as  to  subsequent 
creditors  extending  credit  in  reliance  on  the  representation.  Bospes 
v.  N.  W.  Mfg.  Co.  (1892)  48  Minn.  174.  The  facts  in  the  principal 
case  give  rise  to  such  a  misrepresentation,  and  it  is  submitted  that 
the  result  might  well  be  placed  on  the  ground  that  the  vendor  of  the 
shares  is  thus  estopped  to  set  up  the  severance  of  his  connection  with 
the  corporation.  To  hold,  as  does  the  principal  case,  that  the  facts 
involved,  of  themselves,  warrant  the  presumption  of  fraud  sufficient 
to  vitiate  the  transfer  is  an  extension  of  the  general  rule  unsupported 
by  authority  and  apparently  unnecessary  to  attain  the  desired  result, 
This   being   the    ratio    decedendi  the   court's     additional    reference   to 
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estoppel  is  open  to  criticism  in  that  it  involves  a  supposition,  namely, 
the  validity  of  the  transfer,  inconsistent  with  the  fraud  theory. 

Courts — Contempt — Violation  of  Injunction  by  Stranger. — The  de- 
fendants having  violated  the  terms  of  an  injunction,  an  action  was 
brought  to  punish  them  for  contempt  of  court.  Held,  since  they  were 
not  parties  to  the  original  suit  the  action  would  not  lie.  In  re  Zim- 
merman (1909)  119  X.  Y.  Supp.  275. 

Text  writers  generally  lay  down  the  broad  rule  that  a  person  who 
was  not  a  party  to  the  suit  in  which  an  injunction  has  issued  cannot 
be  held  in  contempt  for  a  violation  of  its  terms.  2  Spelling,  Injunc- 
tions §1126;  2  High,  Injunctions  §1435;  Rapalje,  Contempt  §47. 
The  only  exception  to  this  ride,  it  seems,  is  recognized  in  the  case  of 
agents  and  servants  who  may  be  held  liable  for  violating  an  injunc- 
tion issued  against  their  employer.  Daly  v.  Amberg  (1891)  126  N. 
Y.  490.  The  Federal  Courts,  however,  take  a  different  view  and  hold 
that  any  person  who  with  knowledge  that  an  injunction  has  issued 
either  independently  attempts  to  prevent  the  execution  of  the  order, 
In  re  Reese  (1901)  107  Fed.  942,  or  conspires  to  defeat  its  purpose, 
W.  B.  Conkey  Co.  v.  Bnssell  (1901)  111  Fed.  417;  In  re  Lennon 
(1896)  166  U.  S.  548,  is  gnilty  of  contempt.  A  New  York  case  has 
substantially  adopted  this  doctrine,  though  the  effect  of  the  decision 
may  be  somewhat  restricted  by  a  finding  that  the  defendants  acted 
under  the  direction  of  parties  to  the  action.  People  v.  Marr  (X.  Y. 
1903)  88  App.  Div.  422.  In  such  cases  it  is  said  that  the  defendant  is  not 
guilty  of  a  technical  breach  of  the  injunction  but  of  an  independent 
act  of  disresped  for  the  dignity  and  authority  of  the  court,  for  which, 
in  the  interests  of  the  proper  administration  of  justice,  he  is  held 
liable,  Chisolm  v.  Gaines  (1903)  121  Fed.  397.  The  courts  suggest 
a  distinction  between  civil  and  criminal  contempt,  but  this  distinc- 
tion amounts  to  no  more  than  saying  that,  although  not  bound  by 
the  terms  of  the  restraining  order,  a  person  may,  nevertheless,  be 
guilty  of  criminal  contempt  if,  with  knowledge  of  the  existence  of 
tin-  injunction,  he  deliberately  attempts  to  set  at  naught  the  process 
of  the  court.  Since,  in  the  principal  case,  it  is  not  shown  that  the 
defendants  knew  of  the  existence  of  the  injunction,  they  could  not, 
even  under  the  doctrine  of  these  later  cases,  be  held  for  contempt. 

Courts — Federal  Equity  Jurisdiction  in  Mattkrs  of  Administration. 
— The  plaintiff,  as  residuary  legatee  under  a  will  admitted  to  probate  in 
a  state  court,  sued  the  executor  in  a  federal  court  to  have  her  interest 
in  a  lapsed  legacy  established,  and  for  an  accounting  of  the  estate. 
The  requisite  diversity  of  citizenship  existed.  Held,  one  judge  dis- 
senting, the  court  had  jurisdiction  to  establish  the  plaintiff's  claim 
against  the  executor,  though  not  to  decree  an  accounting.  Waterman 
v.  Canal-Louisiana  Bank  and  T.  Co.  (1909)  30  Sup.  Ct  Rep.  10. 

The  former  jurisdiction  of  Chancery  to  compel  an  executor  to 
account  and  administer  assets  at  the  suit  of  creditors  or  legatees  is 
undoubted.  1  Story,  Eq.  Jur.  §§  530-543.  Although  it  is  broadly  stated 
that  a  federal  court  of  equity  has  the  jurisdiction  formerly  possessed 
by  Chancery,  Payne  v.  Hook  (1868)  7  Wall.  425,  430,  this  jurisdiction 
is  in  practice  limited  by  the  rule  of  comity  that  a  federal  court  will 
not  interfere  with  property  in  the  lawful  custody  of  a  state  court, 
neither  by  issuing  execution  on  the  decedent's  nroperty,  Yonley  v.  Lav- 
ender (1874)  21  Wall.  276,  nor  by  a  decree  looking  to  the  mere  admin- 
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istration  of  the  estate,  Byers  v.  McAuley  (1892)  149  U.  S.  608.  It 
may,  however,  establish  a  suitor's  claim  to  a  share  of  the  estate  by 
a  decree  binding  the  representative  to  regard  it  in  distributing  the 
assets.  Suydam  v.  Broadnax  (1840)  14  Pet.  67;  Payne  v.  Hook  supra. 
Its  jurisdiction  to  decree  an  accounting  seems  more  in  doubt.  In 
most  states  accounting  has  been  made  by  statute  a  part  of  the  admin- 
istrative duties  of  the  executor.  2  Woerner,  Amer.  Law  of  Admin. 
§  501.  Since  an  account  taken  in  equity  entitles  the  plaintiff  to  a 
decree  for  payment  of  the  balance  found  due,  1  Story,  Eq.  Jur.  (13  Ed.) 
443,  450,  such  a  decree  from  a  federal  court  would  seem,  as  the  prin- 
cipal case  holds,  to  interfere  with  the  administration  in  progress  in 
the  state  court.  See,  Moore  v.  Fidelity  Trust  Co.  (1905)  138  Fed.  1. 
Payne  v.  Hook  supra,  where  an  accounting  was  decreed,  may  perhaps 
be  distinguished  on  the  ground  that  the  bill  there  alleged  fraud  by 
the  administrator.  But  see,  ComstocTc  v.  Herron  (1893)  6  U.  S.  App. 
626,  639. 

Courts — Process — Immunity  from  Service. — The  defendant,  a  citizen 
of  Illinois,  came  into  Kentucky  for  the  sole  purpose  of  appearing  before 
a  court  in  which  he  was  charged  with  a  crime.  While  there  he  was 
served  with  process  in  a  civil  notion.  Held,  the  service  was  illegal. 
Kaufman  v.  Gardner  (C.  C.  TV.  P.  Ivy.  1909)  173  Fed.  550. 

The  courts  are  generally  agreed  that  a  non-resident  defendant  in  a 
civil  action  is  exempt  from  service  of  civil  process,  and  the  reason  for 
this  privilege  is  that,  since  be  is  compelled  to  defend  his  action  in  a 
foreign  jurisdiction,  be  should  be  allowed  to  do  so  without  the  incon- 
venience of  being  harassed  by  other  actions.  Matthews  v.  Tuffs  (1K82) 
87  K  Y.  568;  Wilson  Sewing  Machine  Co.  v.  Wilson  (1884)  51  Conn. 
595.  Some  courts,  it  is  true,  hold  that  this  immunity  extends  only  to 
witnesses,  Baldwin  v.  E>merson  (1888)  16  R.  I.  304,  while  others  hold 
that  a  plaintiff  who  voluntarily  brings  action  in  a  foreign  jurisdiction 
is  not  entitled  to  this  protection.  Bishop  v.  Vose  (1858)  27  Conn.  1. 
By  the  better  authority,  however,  no  distinction  between  the  parties 
is  observed.  Kinne  v.  Lant  (1895)  68  Fed.  436.  In  cases  where  the 
party  has  been  brought  within  the  jurisdiction  for  purposes  of  crimi- 
nal prosecution,  it  has  been  held  that  the  reasons  for  the  application 
of  the  doctrine  of  privilege  are  wanting.  Scoff  v.  Curtis  (1855) 
27  Vt.  762.  If  the  second  action  is  of  a  criminal  nature,  it  is  quite 
possible  to  say  that  the  protection  of  society  from  crime  demands  that 
the  privilege  be  denied,  In  re  Little  (1902)  129  "M"ich.  454,  but  there 
seems  to  be  no  reason  why  a  non-resident  should  not  be  granted  the 
protection  of  exemption  from  civil  process  during  the  defense  of  a 
criminal  as  well  as  a  civil  prosecution.  U.  S.  v.  Bridgman  (1879) 
Fed.  Cas.  14645;  Murray  v.  Wilcox  (1904)  122  la.  188.  The  principal 
case  seems  to  have  been  correctly  decided. 

Criminal  Law — Change  of  Venue — Dtscrettox  of  the  Court. — Con- 
struing Sec.  9931  Rev.  Codes  1905.  which  provides  that  upon  applica- 
tion of  State's  attorney  for  removal  of  criminal  act  ion,  the  court 
may  order  such  change,  Held,  two  judges  dissenting,  the  granting  of 
such  application  is  a  matter  within  the  discretion  of  the  court,  and 
its  ruling  will  not  be  disturbed  except  for  abuse  of  discretion.  State 
v.  Winchester  (N.  Dak.  1909)  122  N.  W.  1111. 

In  England  the  writ  of  certiorari  issued  to  effect  a  chance  of  venue 
on   the   application    of    an    individual    at    the   discretion    of    the    court, 
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Queen  v.  Palmer  (1856)  5  El.  &  Bl.  1024,  but  on  the  application  of 
the  Crown  as  of  right.  Queen  v.  Phelan  (1881)  14  Cox  C.  C.  579;  4 
Bl.  Comm.  321.  In  the  United  States  change  of  venue  is  generally 
granted  to  the  accused  at  the  discretion  of  the  court;  Andrews  v. 
People  (1905)  33  Col.  193;  but  usually  as  of  right  in  capital  cases, 
State  v.  Edwards  (1869)  25  Ark.  445;  Rafferty  v.  People  (1872)  66 
111.  118,  or  where  the  application  is  based  upon  the  bias  of  the  trial 
judge.  State  v.  Henning  (1893)  3  S.  D.  492;  Manly  v.  State  (1875) 
52  Ind.  215.  Contra,  State  v.  Heacoch  (1898)  106  Iowa  191.  Upon 
application  of  the  state,  however,  it  has  been  held  that  the  common 
law  right  of  trial  by  jury  of  the  vicinage,  guaranteed  by  the  state 
constitution,  forbids  the  granting  of  change  of  venue  without  the 
consent  of  the  accused.  People  v.  Powell  (1891)  87  Cal.  348.  But  as 
this  common  law  right  was  itself  subject  to  the  power  of  the  Crown 
to  obtain  change  of  venue,  the  state  also  has  this  right;  and  this  is 
necessary  else,  owing  to  local  prejudice,  the  criminal  might  escape 
punishment  and  the  state  be  unable  to  enforce  its  laws.  Barry  v. 
Truax  (1904)  13  N.  D.  131.  In  most  American  jurisdictions  no  dis- 
tinction is  made  between  application  by  the  state  or  the  individual, 
the  change  being  granted  at  the  discretion  of  the  court  upon  proper 
statutory  application  and  proof  by  either  party.  In  accord  with  this 
rule,  the  majority  opinion  in  the  principal  case  is  correct. 

Criminal  Law — Homicide — Forfeiture  of  Bight  of  Self-Defense. — 
The  appellant  was  insulted,  later  returned,  demanded  an  apology  and 
shot  deceased.  Plea,  self-defense.  Held,  that  an  instruction  that  jury 
should  acquit  if  the  appellant  sought  deceased  "on  a  peaceable  mis- 
sion," put  an  improper  restriction  on  appellant's  rights.  McCleary  v. 
State  (Tex.  1909)  122  S.  W.  27. 

The  general  rule  is  that  one  who  provokes  the  necessity  of  taking 
life  cannot  justify  the  homicide  on  the  ground  of  self-defense. 
3  Columbia  Law  Beview  526,  531.  Thus  it  is  perfectly  clear  that  if 
the  necessity  is  intentionally  brought  on  for  the  purpose  of  killing  the 
deceased  or  doing  him  severe  bodily  injury,  the  right  of  self-defense  is 
forfeited,  State  v.  Scott  (1889)  41  Minn.  365 ;  Roberts  v.  State  (1880) 
65  Ga.  430,  whether  the  act  or  means  employed  to  provoke,  and  actually 
resulting  in  the  occasion,  were  reasonably  calculated  to  do  so  or  not. 
Mathews  v.  State  (1900)  42  Tex.  Cr.  31.  It  is  also  well  settled  that 
if  the  acts  of  the  defendant,  irrespective  of  his  intent,  were  such  as 
to  cause  deceased  reasonably  to  believe  that  his  life  was  in  danger 
or  that  he  was  in  danger  of  severe  bodily  harm,  then  defendant  is 
guilty  of  provoking  the  necessity,  and  the  plea  of  self-defense  can 
afford  him  no  protection.  People  v.  ConMing  (1896)  111  Cal.  616.  In 
the  foregoing  instances  the  right  of  self-defense  is  absolutely  lost. 
But  it  is  held  that  where  the  defendant,  without  any  felonious  intent, 
causes  the  dispute  by  words,  an  ordinary  assault,  or  some  act  amounting 
to  nothing  more  than  a  misdemeanor  and  not  justifying  a  deadly 
attack  by  deceased  in  return,  there  is  not  such  provocation  as  entirely 
to  deprive  him  of  the  right  of  self-defense,  though  sufficient  to  abridge 
the  right,  making  the  homicide  manslaughter.  Foutch  v.  State  (1896) 
85  Tenn.  711 ;  People  v.  Filippelli  (1903)  173  K  Y.  509 ;  Reed  v.  State 
(1882)  11  Tex.  App.  509.  Most  courts  test  the  gravity  of  the  provoca- 
tion by  scrutinizing  the  act  itself,  Foutch  v.  State  supra,  but  in  Texas 
more  emphasis  seems  to  be  laid  on  the  intent  accompanying  the  act. 
Thornton  v.  State  (Tex.  1901)  65  S.  W.  1105.     In  the  principal  case 
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the  charge  "on  a  peaceable  mission,"  failing  to  include  the  possibility 
of  an  abridged  right  of  self-defense,  discussed  above,  is  erroneous. 

Criminal  Law — Libel — Locality  of  Offense  in  Newspaper  Publica- 
tion.— The  editors  of  a  newspaper  in  Indiana  were  indicted  in  Wash- 
ington, D.  C,  on  the  charge  of  publishing  there  an  alleged  criminal 
libel  contained  in  fifty  copies  of  the  said  newspaper  sent  through  the 
mails  from  Indiana  to  subscribers  in  Washington.  An  order  for  the 
removal  of  the  defendants  to  Washington  for  trial  was  sought.  Held, 
there  was  only  one  publication,  and,  since  that  was  in  Indiana,  there 
was,  therefore,  no  crime  in  Washington  and  the  order  must  be  refused. 
TJ.  S.  v.  Smith  (D.  C,  D.  Ind.  1909)  173  Fed.  227.    See  Notes,  p.  150. 

Damages  —  Delayed  Delivery  of  Telegraph  Message  —  Mental 
Anguish. — A  message  summoning  a  daughter  to  her  father's  death- 
bed was  so  delayed  that,  owing  to  a  peculiar  train  schedule,  her  start 
was  postponed  with  the  result  that  she  failed  to  reach  the  death-bed 
in  time.  Held,  no  recovery  could  be  had  for  mental  anguish  suffered 
during  the  journev  as  it  was  prolonged  merely,  and  not  caused  by  the 
delay.     Goodhue  v.  W.  U.  Tel  Co.  (Tex.  1909)  122  S.  W.  41. 

A  few  American  jurisdictions  consider  negligent  failure  to  deliver 
telegraph  messages  promptly  actionable  per  se,  and  allow  damages  for 
whatever  mental  anguish  is  the  proximate  or  presumably  contemplated 
consequence  of  such  negligence.  Stuart  v.  W.  TJ.  Tel.  Co.  (1886)  66 
Tex.  580;  Wadsworth  v.  11'.  TJ.  Tel.  Co.  (1888)  86  Tenn.  695.  If  the 
mental  distress  differs  in  kind  from  that  ordinarly  caused  by  the  sick- 
ness or  death  of  another,  e.  g.,  that  occasioned  the  addressee  through 
failure  to  reach  the  bedside  or  funeral,   Chapman  v.   W.   TJ.  Tel.  Co. 

(1890)  90  Ky.  265,  or  that  suffered  by  the  sender  because  deprived  of 
the  presence  and  comfort  of  the  addressee,  W.  TJ.  Tel  Co.  v.  Nations 

(1891)  82  Tex.  539,  recovery  is  generally  allowed.  Whether  the  mere 
prolongation  of  such  ordinary  anguish  is  too  remote  a  consequence,  how- 
ever, is  unsettled,  as  the  decisions  are  in  conflict.  W.  U.  Tel  Co.  v. 
Hollingsworth  (1907)  83  Ark.  39;  Rowell  v.  W.  U.  Tel.  Co.  (1889)  75 
Tex.  26;  Womach  v.  W.  U.  Tel  Co.  (1895)  9  Tex.  Civ.  App.  607.  On 
principle,  recovery  should  be  allowed  to  the  sender  of  a  message  re- 
questing quieting  news,  if  the  answer  is  delayed,  W.  TJ.  Tel  Co.  v. 
Hollingsworth  supra,  or  to  the  sender  of  a  message  summoning  medical 
aid,  compelled  bv  such  delav  to  witness  for  an  extra  period  the  suffer- 
ing of  a  child.  W.  TJ.  Tel.  Co.  v.  Cavin  (1902)  30  Tex.  Civ.  App.  152. 
But  where,  as  in  the  principal  case,  this  prolongation  is  in  part  attri- 
butable to  peculiar  train  schedules  of  which  the  company  had  no  notice. 
recovery  is  rightly  denied.  W.  TJ.  Tel.  Co.  v.  Edmondson  (1897)  91 
Tex.  206.    The  decision  therefore  is  correct. 

Damages — Wrongful  Death  of  Infant — Lined  by  Conjecture.- — De- 
fendant was  sued  for  negligence  alleged  to  have  caused  the  death  of  a 
female  child,  three  months  old,  seriously  ill  at  the  time.  Held,  Ells- 
worth J.  dissenting,  the  pecuniary  value  of  the  child's  services  to  the 
parent  during  minoritv  was  too  speculative  to  be  determined  by  a  jury. 
Sherer  v.  Schlaberg  (N.  D.  1909)   122  K  W.  1000. 

In  addition  to  the  statutes  in  some  of  the  states  providing  for  the 
survival  of  certain  personal  actions  after  the  death  of  the  injured 
party,  there  is  found  generally  in  the  United  States  a  statutory  ac- 
tion under  which  damages  for  the  prospective  pecuniary  loss  caused 
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by  the  wrongful  death  of  an  infant  are  recoverable.  Sutherland,  Dam- 
ages (3rd  ed.)  3695.  By  the  weight  of  authority  proof  of  special 
pecuniary  loss  is  not  required.  Xagel  v.  Mo.  Pac.  Ry.  Co.  (1882)  75 
Mo.  653;  Atrops  v.  Costello  (1894)  8  Wash.  149.  Contra.  Hurst  v. 
Detroit  City  Ry.  (1891)  84  Mich.  539.  In  a  number  of  jurisdictions 
the  law  presumes  a  pecuniary  loss  where  the  infant  leaves  a  father  en- 
titled to  his  services.  Chicago  v.  Hesing  (1876)  83  111.  204.  See  also 
Ihl  v.  Forty  Second  Street,  etc.  R.  Co.  (1872)  47  X.  Y.  317.  Sub- 
stantial damages  are  allowed  in  the  United  States  even  where  the  child 
was  of  very  tender  age.  Hoppe  v.  Chicago,  etc.  Ry.  Co.  (1884)  61 
Wis.  357;  Sweet  v.  Providence,  etc.  R.  Co.  (1890)  20  E.  I.  785.  But 
in  Georgia  the  child  must  have  been  capable  of  rendering  service  at 
the  time  of  injury,  under  that  jurisdiction's  so  called  common  law 
action  for  damages  for  loss  of  prospective  services,  Allen  v.  Atlanta 
St.  R.  Co.  (1875)  54  Ga.  503.  or  under  its  statute.  Civil  Code  Sec. 
3828.  Notwithstanding  it  is  often  necessarily  speculative,  the  question 
of  the  amount  of  loss  must  be  submitted  to  the  determination  of  the 
jury.  Birhett  v.  Knickerbocker  Ice  Co.  (1888)  110  N.  Y.  504;  Schnable 
v.  Prov.  Public  Market  (1902)  24  R.  I.  477.  The  ruling  in  the  prin- 
cipal case,  accordingly,  is  not  supported  by  the  prevailing  authority. 

Eminent  Domain — Compensation  for  Damage  to  Land  Not  Taken. — 
Instructions  to  the  jury  in  condemnation  proceedings  included  in  the 
elements  of  damage  to  land  not  taken  "the  liability  of  stock  to  be 
killed  and  the  danger  of  fire  from  passing  trains."  without  limitation 
to  damage  caused  by  the  use  of  the  road  without  negligence.  Held, 
the  instructions  were  correct.  Beck  man  v.  Lincoln  &  X.  W.  R.  R.  Co. 
(Neb.  1909)  122  N.  W.  994. 

When  part  of  a  lot  is  taken  by  eminent  domain,  the  depreciation 
in  the  market  value  of  the  remainder  caused  thereby  must  also  be  com- 
pensated for.  Adden  v.  Railroad  Co.  (1875)  155  X.  H.  413.  Most 
courts  consider  as  an  element  tending  to  such  depreciation,  the  danger 
of  stock  being  killed,  Pecksport  Connecting  Ry.  Co.  v.  West  (1897) 
45  N.  Y.  S.  644.  although  this  view  has  been  dissented  from.  Indian- 
apolis &  C.  Transfer  Co.  v.  Larrablee  (1906)  L68  Ind.  237.  The  dan- 
cer of  fire  to  buildings  is  also  usuallv  considered.  Kan  v.  Glade  Creek 
&  R.  R.  Co.  (1900)'  47  W.  Va.  467.  But  see  In  the  Matter  of  the 
Union  Village  v.  J.  E.  R.  Co.  (N.  Y.  1868)  53  Barb.  457.  Since  the 
railroad  is  liable  for  fires  due  to  negligence  and  since  negligence 
should  not  reasonably  be  anticipated,  some  courts  consider  danger 
only  from  accidental  fires  as  an  element  of  depreciation.  Kay  v.  Glade 
Creek  &  R.  R.  Co.  supra.  Other  courts,  considering  that  the  liability 
of  the  railroad  to  respond  in  damages  for  negligence  is  not  a  suffi- 
ciently certain  or  adequate  compensation  and  that  the  marketability 
depends  on  the  judgment  of  the  prospective  purchaser,  who  in  fact 
anticipates  negligence,  refuse  to  make  this  distinction.  Bangor  &  P. 
R.  R.  Co.  v.  McComl  I  1872)  60  Me.  290;  Adden  v.  Railroad  Co.  supra. 
As  an  indication  of  such  depreciation  some  court-;  allow  the  introduc- 
tion of  evidence  of  a  change  in  the  insurance  rate  C.  R.,  I.  F.  &  N.  W. 
Ry.  Co.  v.  Raymond  (1887)  -7  Minn.  204.  Contra  Pingrey  v.  The 
Cherokee  &  D.  Ry.  Co.  (1889)  78  la.  438.  The  principal  case,  in  con- 
sidering the  danger  from  all  fires,  is  supported  by  the  weight,  of 
authority  and  the  better  reasoning. 
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Eminent  Domain — Compensation — House  Planting. — The  appellant, 
while  condemnation  proceedings  against  his  land  were  in  progress, 
moved  a  building  on  it,  to  enhance  his  damages.  Held,  because  of  the 
appellant's  bad  faith,  the  building  remained  personal  property  and 
could  not  be  regarded  as  realty  for  the  purpose  of  awarding  damages. 
In  re  Briggs  Ave.  in  City  of  New  York  (N.  Y.  1909)  89  N.  E.  814. 

If  an  article  is  annexed  to  the  freehold  with  the  intention  of 
making  it  a  permanent  accession  it  is  a  fixture  as  between  vendor  and 
vendee.  McRae  v.  Central  Nat.  Bank  of  Troy  (1876)  66  N.  Y.  489, 
495.  In  the  absence  of  proof  to  the  contrary  such  intent  is  presumed 
from  actual  annexation.  Potter  v.  Cromwell  (1869)  40  1ST.  Y.  287, 
296.  If  machines  are  affixed  merely  for  the  pui*pose  of  steadying  them, 
an  intent  to  make  them  a  permanent  part  of  the  realty  is  negatived. 
Murdoch  v.  Gifford  (1858)  18  N.  Y.  28.  The  decision  in  the  principal 
case  regards  an  annexation  for  the  purpose  of  enhancing  damages  in 
the  same  light.  It  is  open  to  argument  that  such  a  purpose  is  not 
necessarily  inconsistent  with  an  intention  to  make  a  permanent  acces- 
sion, and  the  decision  of  the  principal  case  seems  of  doubtful  validity 
on  this  point.  A  better  ground  for  justifying  the  result  is  the  general 
principle  that  a  man  cannot  enhance  his  damages.  Walrath  v.  Red- 
field  (N.  Y.  1851)  11  Barb.  368.  While  improvements  erected  before 
the  final  award  is  made  must  lie  compensated  for,  Forster  v.  Scott 
(1893)  136  X1.  Y.  577,  the  rule  should  not  be  applied  to  a  case  in  which 
the  improvement  is  made  in  bad  faith.  State  r.  Carragan  (1*72) 
36  N.  J.  L.  52,  54;  Shenvood  v.  St.  Paul  &  Chicago  R.  R.  Co.  (1874) 
21  Minn.  122,  126. 

Federal  Practice — Criminal  Procedure — Special  Plea  in  Bar. — 
An  indictment  under  §  5440  U.  S.  E.  S.  charged  a  conspiracy  and  a 
series  of  overt  acts  in  pursuance  thereof.  The  defendant,  in  the 
same  plea,  pleaded  the  statute  of  limitations  to  some  of  the  acts  and 
non-participation  in  others.  The  prosecution  demurred.  Semble,  the 
plea  was  proper  in  form.  U.  S.  v.  Kissell  et  al.  (C.  C,  S.  D.  N.  Y. 
1909)  173  Fed.  823.     See  Notes,  p.  159. 

Insurance — "Mortgage  Clause" — Appraisal  of  Loss. — A  mortgagor 
insured  his  premises,  the  policy  containing  an  appraisal  clause  and  also 
a  mortgagor  clause  "loss  payable  to  the  mortgagee  as  his  interests  may 
appear,  the  insurance  to  this  extent  only,  not  to  be  invalidated  by  any 
breach  of  the  conditions  in  the  policy  on  the  part  of  the  mortgagor." 
A  loss  occurred  and  an  appraisal  and  award  was  had  without  tin- 
knowledge  of  the  mortgagee.  Held,  the  mortgagee  was  bound  by  the 
appraisal  and  award  although  he  was  not  a  party  thereto.  Erie  Brew- 
ing Co.  v.  Ohio  Farmers  Ins.  Co.  (Oh.  1909)  89  N.  E.  1065.  See  Notes, 
p.  153. 

Judgments — Foreign  Decree  in  Chancery — Full  Faith  and  Credit.- 
In  an  action  to  quiet  title,  plaintiff  relied  upon  a  commissioner's  deed 
made  under  a  divorce  decree  of  a  court  of  another  state,  which,  in 
determining  the  equities  of  the  parties,  had  ordered  the  husband  to 
convey  the  land  to  the  wife.  Held,  two  judges  dissenting,  the  foreign 
decree  gave  no  such  equities  as  must  be  recognized  under  the  full 
faith  and  credit  clause  in  this  form  of  action.  Fall  v.  East  in  (1909) 
30  Sup.  Ct.  3. 
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The  decision  rests  upon  the  fundamental  principle  that  no  judg- 
ment or  decree  can  have  per  se  any  extraterritorial  effect  upon  the 
title  to  land.  See  Newton  v.  Bronson  (N.  Y.  1856)  67  Amer.  Dec.  89 
and  note.  The  Constitution,  however,  renders  judicial  proceedings  in 
sister  states  conclusive  evidence  of  the  matters  decided.  There  is  no 
distinction  in  this  respect  between  judgments  at  law  and  decrees  in 
equity.  Hunt  v.  Lyle  (Tenn.  1835)  8  Yerg.  142.  Thus  an  action  of 
debt  will  lie  on  the  foreign  decree  for  the  payment  of  money.  Nations 
v.  Johnson  (1860)  24  How.  195;  McKin  v.  Odom  (1835)  12  Me.  94; 
and  see  Bennett  v.  Bennett  (1901)  63  N.  J.  E.  306.  It  is  said,  how- 
ever, that  a  bill  in  equity  cannot  be  maintained  upon  a  decree  for  the 
performance  of  other  acts,  such  as  the  conveyance  of  land.  See, 
Bullock  v.  Bulloch  (1894)  52  N.  J.  E.  561.  But  it  would  seem  that 
this  is  true  only  when  such  decree  is  in  the  nature  of  an  execution  and 
is  not  an  actual  adjudication  of  rights,  see  Bullock  v.  Bullock  (1893) 
51  N.  J.  E.  444;  Eliz.  Sav.  Inst.  v.  Geroer  (1881)  34  K  J.  E.  130, 
because  it  is  settled  that,  when  a  court  has  in  fact  decided  the  equi- 
ties of  the  parties,  its  decree  may  be  pleaded  in  a  sister  state  as  con- 
clusive evidence  of  such  equities,  as  a  defense,  Burnley  v.  Stevenson 
(1873)  24  Oh.  St.  474;  Dobson  v.  Pearce  (1854)  12  N.  Y.  156,  or  as 
the  basis  of  an  original  bill.  Dunlap  v.  Byers  (1896)  110  Mich.  109; 
Fletcher  v.  Farrell  (Ivy.  1840)  9  Dana.  372;  Page  v.  McKee  (Ky. 
1867)  3  Bush.  135.  Hence  a  different  result  would  be  necessary  had 
the  plaintiff  in  the  principal  case  relied  upon  the  foreign  decree  only 
as  evidence  of  an  equitable  duty  to  convey. 

Judgments — Res  Adjudicata — Principal  and  Agent  as  "Parties/'' — 
The  consignee  of  a  package  had  sued  the  plaintiff  and  recovered  a 
judgment  for  $2000,  the  ostensible  value  of  the  package.  The  plaintiff 
then  sued  the  consignor  on  the  ground  of  fraud  in  the  shipment. 
Held,  the  prior  judgment  for  the  consignee  was  not  conclusive  as  to 
the  actual  value  of  the  package  in  favor  of  the  consignor.  American 
Express  Co.  v.  Des  Moines  National  Bank  (la.  1909)  123  N.  W.  342. 
See  Notes,  p.  156. 

Jurors — Competency — Eeligious  Affiliation. — In  an  action  against 
a  Roman  Catholic  bishop  as  trustee  for  a  local  church,  the  lower  court 
excluded  from  the  jury  all  Roman  Catholics  of  the  diocese.  Held,  in 
the  absence  of  proof  of  direct  pecuniary  interest,  the  excluded  jurors 
were  competent.  Searle  v.  R.  C.  Bishop  of  Springfield  (Mass.  1909) 
89  N.  E.  809. 

A  person  is  not  disqualified  from  sitting  as  a  juror  merely  because 
he  holds  the  same  religious  faith  as  one  of  the  parties,  Smith  v.  Sisters 
etc.,  of  Louisville  ( Ivy.  1905)  87  S.  W.  1083,  or  is  affiliated  with  him  in 
the  same  fraternal  organization.  Purple  v.  Horton  (N.  Y.  1834)  13 
Wend.  9.  A  pecuniary  interest  in  the  cause,  however,  is  sufficient  at 
common  law  to  bar  a  person  from  acting  as  judge  or  juror,  and  such 
interest  is  presumed  from  membership  of  a  body  politic  which  is  a 
party  \<>  the  action.  Co.  Litt.  157,  a.  1);  Hesketh  v.  Braddock  (1766) 
3  Burr.  1847.  The  rule  disqualifying  judges  no  longer  presumes  an 
interest  in  actions  against  a  municipality  in  which  the  judge  is  a 
tn.xpa.vci-.  Higgins  v.  City  of  Sun  Diego  (Cal.  1899)  58  Pac.  700; 
City  of  Dallas  v.  Peacock  (1895)  89  Tex.  58.  The  obi  common  law 
rules  as  to  the  competency  of  jurors,  however,  have  been  strictly 
observed  in  most  jurisdictions,  Hearn  v.  City  of  Greenshurgh    (1875) 


RECEXT  DECISIONS.  173 

51  Ind.  119,  though  here  too  in  some  states  the  courts  ignore  as  too 
remote  the  interest  of  a  taxpayer  in  an  action  against  a  public  cor- 
poration. City  of  Detroit  v.  Detroit  B.  (1903)  131  Mich.  11;  Kemper 
v.  City  of  Louisville  (Ivy.  1S7S)  11  Bush  ST.  In  many  states  the  dis- 
qualification is  expressly  removed  by  statute.  Hildreth  v.  City  of 
Troy  (1SS6)  101  X.  Y.  231.  The  holding  of  the  principal  case  is, 
however,  consistent  even  with  the  more  conservative  doctrine.  While 
a  member  of  the  particular  parish  interested  may  be  excluded,  Cleage 
v.  Hyden  (Tenn.  1n71)  6  Heisk.  73.  it  cannot  be  contended  that  the 
moral  obligation  to  contribute  to  the  general  funds  of  the  diocese 
creates  a  disqualifying  pecuniary  interest. 

Master  and  Servant — Medical  Treatment — Inability  for  Malprac- 
tice.— The  plaintiff,  an  employee  of  the  defendant,  lost  the  sight  of 
an  eye  under  the  treatment  of  the  physician,  who  was  under  contract 
with  the  defendant  to  treat  employees,  and  to  whose  compensation  a 
part  of  the  employees'  wages  was  applied.  Held,  if  it  were  found  that 
the  defendant's  hospital  department  was  conducted  for  profit,  the  de- 
fendant was  liable  for  the  malpractice  of  the  physician  in  charge. 
Zumva.lt  v.  ex.  Central  B.  B.   (Tex.  1909)   121  S.  W.  1133. 

It  is  well  established,  though  not  universally  accepted,  that  where 
one  renders  medical  services  as  a  charity  he  is  not  liable  for  the  torts 
of  his  servants,  Hearns  v.  Waterbury  Hospital  (1895)  66  Conn.  98; 
U.  P.  B.  B.  Co.  v.  Artist  (1S91)  60  Fed.  365,  though  he  is  liable  for 
negligence  in  the  selection  of  incompetent  servants  Cu minings  v.  Chi. 
&  N.  W.  By.  (1899)  89  111.  199;  McDonald  v.  Mass.  Hospital  (3876) 
120  Mass.  132.  If,  however,  a  hospital  department  of  a  corporation  is 
maintained  for  profit,  many  cases  hold  that  the  corporation  is  liable 
for  the  malpractice  of  a  physician  employed.  Bichardson  v.  Carbon 
Hill  Coal  Co.  (1893)  6  Wash.  52;  Tex.  &  Pac.  Coal  Co.  v.  Con- 
naughtem  (1899)  20  Tex.  Civ.  App.  642.  But  the  employer  of  an  in- 
dependent contractor  is  not  liable  for  the  contractor's  torts,  Murray  v. 
Currie  (1870)  L.  B.  6  C.  B.  21;  Thomas  v.  Altoona  By.  (1S99)  191 
Ba.  St.  361,  and  so  it  would  seem  on  principle  that  one  who  engages 
a  physician  should  not  be  liable  for  the  latter's  malpractice,  as  he  is 
distinctly  an  independent  contractor.  Pearl  v.  West  End  Street  By. 
(1900)  176  Mass.  177;  Myers  v.  Holborn  (1895)  58  X.  J.  L.  193.  The 
result  in  the  principal  case,  however,  is  sound  on  the  theory  that  the 
plaintiff  contracted  for  good  treatment,  and  did  not  receive  it,  Ward 
v.  St.  Vincent's  Hospital  (X.  Y.  1«99)  39  App.  Div.  621,  or  on  the 
ground  that  the  employer  has  held  himself  out  as  furnishing  first  class 
treatment  and  will  be  estopped  to  deny  his  liability.  Hannon  v. 
-  iel  Cooper  Co.  (1901)  167  X.  Y.  211;  Sairdey  v.  Spokane  Falls  By. 
(1902)  30  Wash.  319. 

Xegotlvble  Instruments — Bona  Fide  Burchaser — Funds  of  Fraud- 
ulent Drawer  in  Holder's  Hands. — The  plaintiff  bank  purchased 
without  notice  drafts  accepted  by  the  defendant  for  a  fraudulent  con- 
sideration. After  notice  of  the  fraud,  the  plaintiff  had  funds  of  the 
drawer  on  deposit  sufficient  to  pay  the  drafts.  Held,  the  plaintiff 
could  recover  only  on  drafts  which  had  not  matured  while  it  held 
the  drawer's  funds.  Johnson  County  Savings  Bank  v.  Benfro  (Tex. 
1909)  122  S.  W.  37. 

The  principal  case  bases  the  bank's  duty  to  apply  the  fraudulent 
drawer's  funds  to  the  drafts  as  they  matured  on  an  alleged  equitable 
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principle.  Since,  however,  the  rights  of  the  bona  fide  holder  of  ne- 
gotiable paper  are  strictly  legal,  and  wholly  distinct  from  those  of  an 
innocent  purchaser  for  value  in  equity,  Langdell,  Equity  Pleading 
(2nd  ed.)  209,  210,  it  is  difficult  to  see  how  equitable  considerations  of 
hardship  to  the  acceptor,  resulting  from  the  drawer's  fraud,  can  affect 
the  holder's  cause  of  action.  And  as  the  obligation  of  an  acceptor  or 
endorser,  once  perfected  by  negotiation  of  the  instrument  to  an  inno- 
cent purchaser  for  value,  remains  absolute  even  toward  subsequent 
holders  with  actual  or  constructive  notice,  Chalmers  v.  Lanion  (1S08) 
1  Camp.  383;  Shaw  v.  Clark  (1882)  49  Mich.  384,  the  holder  should 
not  lose  his  corresponding  right  against  the  acceptor  simply  because 
he  has  funds  of  the  drawer  which  he  can  apply  to  the  debt ;  for  the 
acceptor  of  a  bill  is  the  principal  debtor  thereon.  1  Daniel,  Negotiable 
Instruments  (4th  ed.)  526.  The  acceptor  besides  had  an  adequate 
remedy  against  the  drawer;  for,  as  negotiation  of  the  vendee's  note 
by  the  vendor  operates  as  payment  between  the  parties,  Bunney  v. 
Poyntz  (1832)  4  B.  &  Ad.  568,  the  vendee  on  discovering  the  fraud, 
and  before  maturity,  can  avoid  the  sale  and  recover  the  purchase 
price  from  the  vendor.  James  v.  Hodsden  (1874)  47  Vt.  127.  In  the 
principal  case,  therefore,  the  bank  should  have  recovered  on  all  the 
drafts  in  suit. 

Parol  Trusts — Execution — What  Constitutes. — A,  before  his  death, 
made  a  deed  to  his  mother,  on  a  parol  trust  for  his  children.  The  deed 
was  never  recorded  and  later  disappeared.  Semble,  a  destruction  of 
the  deed  with  the  intent  to  execute  the  trust,  might  have  that  effect 
when  accompanied  by  the  vesting  of  title  in  the  children  as  heirs  of 
A.  Accordingly,  the  statute  of  frauds  would  not  operate.  Lake  ei  al. 
v.  Weaver  et  al.  (N.  J.  1909)  74  Atl.  451.     See  Notes,  p.  151. 

Partnership — Essentials — Agency  Tkst. — Two  parties  were  engaged 
in  the  business  of  selling  encyclopedias.  There  was  no  written  agree- 
ment and  no  evidence  of  any  important  transaction  carried  on  by  one 
alone.  Held '.  no  partnership  existed,  since  it  was  not  shown  that  either 
one  bad  power  to  bind  the  firm.  Jackson  v.  Hooper  (N.  J.  1909)  74 
Atl.  130. 

A  partnership  is  a  common  business  with  a  view  to  profit,  created 
by  contract  between  the  parties  either  express,  Hazard  v.  Hazard 
(1840)  1  Story  371,  or  implied.  McCabe  v.  Sinclair  (1904)  66  N.  J.  E. 
24.  In  declaring  what  are  the  essentials  of  a  partnership  agreement, 
most  courts  put  some  emphasis  on  the  notion  of  control  of  the  business 
by  the  partners.  So  a  community  of  interest  is  held  an  essential. 
Holme  v.  Hammond  (1872)  L.  R.  7  Exch.  218.  This  means  that  there 
must  be  some  common  business,  Coope  v.  Eyre  (1788)  1  II.  Bl.  37,  and 
that  each  party  must  have  some  control  in  it,  Holme  v.  Hammond 
supra,  and  it  excludes  mere  joint  ownership  in  the  property.  Quacken- 
bush  v.  Sawyer  (lssO)  .">4  Ca.l.  439.  Another  important  factor  is  a 
sharing  in  the  profits  and  losses.  Tins,  however,  in  itself  is  not  suffi- 
cient, Meehan  v.  Valentine  (1891)  145  IT.  S.  611,  since  an  executor 
who  receives  profits  but  exercises  no  control,  Wild  v.  Davenport  (1886) 
48  N.  J.  L.  129,  or  an  employee  without  authority  to  direct,  who  re- 
ceives profits  in  lieu  of  salary,  Shaw  v.  Gait  (1864)  16  Ir.  C.  L.  357, 
is  not  a  partner.  In  Cox  v.  Hickman  (lS<;o)  8  II.  L.  Cas.  268,  it  was 
held  that  there  was  no  partnership  unless  one  member  could  bind  the 
firm  as  an  agent,  binds  his  principal,  but  this  lias  been  severely  criti- 
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cized  in  both  England  and  America,  and  indeed  seems  to  give  an  effect 
rather  than  a  test.  It  is  especially  unsatisfactory,  since  the  partner 
may  contract  to  make  one  party  sole  agent  for  the  whole  firm.  Beecher 
v.  Bush  (1881)  45  Mich.  188.  "While  the  idea  of  control  is  of  con- 
siderable importance,  there  can  be  no  one,  all-inclusive  ride  as  to  what 
constitutes  a  partnership,  and  the  best  method  is  to  see  what  is  the 
intention  of  the  parties  as  evidenced  by  the  whole  transaction.  It 
would,  therefore,  appear  that  the  court  in  the  principal  case  laid  too 
much  stress  on  the  single  test  of  agency. 

Pledge — Choses  in  Action — Delivery. — Holders  of  deposit  certificates 
of  an  insolvent  bank,  issued  in  an  attempt  to  pledge  to  them  certain 
bonds  as  security,  sued  to  establish  their  lien  against  the  assignee 
for  creditors.  The  bonds  were  kept  separate  by  the  bank  but  were 
not  delivered.  Held,  the  pledge  was  void.  Burnes  v.  Daviess,  etc. 
Assignee  (Ivy.  1909)  122  S.  W.  182. 

In  the  attempt  of  the  courts  to  apply  to  choses  in  action  the  com- 
mon law  rule  requiring  delivery  for  the  perfection  of  a  pledge  as 
against  third  parties,  a  variety  of  holding  has  resulted,  first,  from 
the  difference  in  the  terms  of  the  statutes  which  in  some  jurisdictions 
control.  So,  where  as  in  the  principal  case  the  statute  says  delivery 
is  necessary  to  create  a  charge  on  "personalty,"  choses  in  action  of 
necessity  fall  within  the  rule,  while  if  "goods  and  chattels"  is  used,  a 
contrary  result  sometimes  obtains.  Young  v.  Upson  (1902)  115  Fed. 
192.  In  the  absence  of  statute,  the  strict  requirement  of  delivery  is 
of  necessity  variously  relaxed  depending  on  the  possibility  of  delivery 
from  the  presence  or  absence  of  tangible  evidence  of  the  chose.  So 
it  has  been  held  that  the  mere  assignment  of  book  accounts  is  sufficient 
to  pledge  them.  StacJchouse  v.  Holden  (N.  Y.  1901)  66  App.  Div.  423.  In 
the  case  of  negotiable  instruments,  delivery  of  the  instrument,  the  evi- 
dence of  the  chose,  is  generally  required,  Mahoneu  v.  Hale  (1896)  69 
X.  W.  334,  though  not  always  endorsement.  Smith  v.  Jennings  (1885) 
74  Ga.  551.  For  the  transfer  of  stock,  in  many  states  regulated  by 
statute,  Jones,  Pledges  §  180,  a  delivery  of  the  certificate  is  sometimes 
held  sufficient,  Blouin  v.  Liquidators  (1878)  30  La.  Ann,  714.  but  many 
jurisdictions  require  in  addition  a  transfer  on  the  company's  books. 
Koons  v.  First  Natl.  Bank  (1883)  89  Ind.  302.  In  the  case  of  bonds, 
delivery  of  the  instrument  is  the  general  rule.  Seymour  v.  Hendee 
I  1893)  54  Fed.  563,  but  a  delivers'  of  an  assignment  under  seal  has 
been  held  good.  Mott  v.  Hospital  (1897)  55  N.  J.  E.  722.  The  prin- 
cipal case  is  in  accordance  with  the  authorities. 

Real  Property — Nature  of  Easements  in  Gross. — The  owner  of  a 
mill  privilege  on  conveying  land  reserved  to  himself,  his  heirs  and  as- 
signs,  the  right  "to  pump  water  to  the  dwelling  house  and  premise- 
of  R."  At  the  time  of  the  conveyance  the  grantor  did  not  own  the 
■  le-ignated  premises.  He  later  became  the  owner.  Semble,  this  was 
an  easement  in  gross,  which  attached  to  the  premises  when  acquired 
and  thereby  became  appurtenant.  Percival  v.  Williams  (Vt.  1909)  74 
Atl.    322. 

Contrary  to  the  general  rule.  Massachusetts  and  several  other  Juris- 
dictions recognize  the  assignability  of  easements  in  gross.  Goodrich 
v.  Burbdnk  (Mass.  1866)  12  Allen  459:  7  Columbia  Law  Review  536. 
Under  this  doctrine  they  may  be  assigned  in  perpetuity,  Pirikum  v. 
City  of  Eait  Claire  (1892)  si   Wis.  201,  and  to  several  parties.     French 
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V.  Morris  (1869)  101  Mass.  68.  It  may  be  doubted,  however,  whether 
the  latter  could  be  doue  if  it  would  surcharge  the  estate  out  of  which 
it  is  granted.  The  owner  of  an  easement  in  gross  may  attach  it  to  a 
certain  piece  of  land,  and,  if  the  intention  be  present,  it  will  pass  at 
a  sale  of  the  land,  Bank  of  British  North  America  \.  Miller  (.1881)  7 
Sawyer  163,  but  this  does  not  preclude  its  subsequent  severance.  Lons- 
dale Co.  v.  Morris  (R.  I.  1857)  21  L.  Rep.  658,  664.  Further,  a  right 
granted  in  gross  may  be  restricted  in  use  to  a  certain  piece  of  land. 
In  this  case,  though  the  right  itself  is  assignable,  it  can  never  be 
used  apart  from  the  land.  Amidon  v.  Harris  (1873)  113  Mass.  59. 
Such  a  right  is  closely  akin  to  an  easement  appurtenant,  but  differs 
from  it  in  that  there  is  no  dominant  tenement  and  that  the  owner 
needs  no  freehold  interest  in  the  land  to  exercise  it.  An  easement 
appurtenant  capable  of  immediate  enjoyment  cannot  be  created 
unless  the  grantee  has  the  dominant  tenement;  intention  to  acquire 
it  is  insufficient.  Gale,  Easements,  Chap.  2,  §4;  but  see  N.  B.  By. 
Co.  v.  Park  Yard  Co.  L.  R.  (1898)  App.  Cas.  643.  The  above  device, 
however,  apparently  renders  this  possible. 

Taxation — Special  Franchises — Method  op  Valuation. — The  state 
tax  commissioners  assessed  the  value  of  the  plaintiff's  special  fran- 
chise by  the  "net  earnings"  rule.  From  the  gross  earnings,  operating 
expenses,  including  an  allowance  for  depreciation,  and  a  fair  return 
on  the  capital  invested  in  real  and  tangible  personal  property  were 
deducted.  The  residue  capitalized  at  a  fair  rate  was  considered  the 
value  of  the  special  franchise.  Held,  the  method  adopted  was  proper. 
People  ex  rel.  Jamaica  Water  Supply  Co.  v.  Tax  Commissioners  (N. 
Y.  1909)  89  N.  E.  581.    See  Notes,  p.  158. 

Torts — Conversion — Duty  of  Carriers  of  Live  Stock. — A  carrier 
removed  from  a  car  two  horses  injured  by  fire  in  the  course  of  trans- 
portation to  have  them  treated.  The  removal  was  made  over  the  ob- 
jection of  the  shipper's  attendant  in  charge.  Held,  no  conversion. 
Spokane  Grain  Co.  v.  Gt.  Norther-n  Express  Co.  (Wash.  1909)  104 
Pac.  794. 

In  the  absence  of  contract  the  duty  of  a  carrier  of  stock  compre- 
hends not  only  mere  transportation  but  also  care  of  the  stock  during 
the  journey.  Clark  v.  Bochester  &  Syracuse  By.  Co.  (1856)  14  N.  Y. 
570.  But  when  by  contract  it  is  stipulated  that  the  shipper  shall  care 
for  the  stock,  the  carrier  is,  of  course,  relieved  of  this  duty,  Central 
of  Ga.  By.  v.  Bogers  (1900)  111  Ga.  865,  unless  as  a  matter  of  fact 
it  knows  that  the  stock  is  not  being  cared  for.  Chicago,  Burlington 
&  Quincy  By.  Co.  v.  Williams  (1901)  61  Neb.  608.  It  must  also  fur- 
nish the  shipper,  or  his  servant  in  charge,  with  the  facilities  for  the 
care  which  it  alone  can  supply.  Wabash,  St.  Louis  &  Pac.  By.  Co.  v. 
Pratt  (N.  Y.  1884)  15  Brad.  177.  So  in  the  principal  case,  though 
it  cannot  be  asserted  that,  with  the  presence  of  the  attendant,  there 
was  a  duty  on  the  carrier  to  supply  treatment  for  the  injured  stock, 
yet,  omitting  the  fact  that  the  attendant  forbid  the  unloading  and 
treatment,  and  considering  the  carrier's  general  duty  ol  care,  the 
unusual  necessity  apparently  caused  by  the  accident,  and  the  inability 
of  the  attendant  to  provide  the  treatment  deemed  necessary,  it  should 
hardly  be  considered  a  conversion  under  the  rule  that  a  bailee's  act 
inconsistent  with  the  terms  of  the  bailment  is  such.  Not  every  act 
which  is  a  deviation  from  the  terms  of  the  bailment  amounts  to  a 
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conversion.  Spooner  v.  Manchester  (1882)  133  Mass.  270;  Doolittle  & 
Sherman  v.  Shaw  (1894)  92  la.  348.  To  constitute  conversion  the 
act  must  import  an  assertion  of  ownership  inconsistent  with  the 
owner's  dominion.  Disbrow  v.  Tenbroeck  (N.  Y.  1855)  4  E.  D.  Smith 
397;  Welch  v,  Mohr  (1892)  93  Cal.  371.  So  in  the  principal  case, 
when  the  circumstance  that  the  removal  was  effected  in  the  face  of  a 
contrary  insistence  by  the  owner's  representative  is  added,  the  act 
then  takes  on  such  a  quality  of  conflicting  right  of  dominion  in  the 
carrier,  that  the  court  should  have  held  it  a  conversion. 

Torts — Nuisance — Necessity  of  Notice. — The  defendant  bought  a 
building  the  cornice  of  which  leaked  so  that  the  drip  fell  on  the  steps 
of  plaintiff's  premises.  The  weather  caused  it  to  freeze;  plaintiff 
slipped  and  was  injured.  Defendant  was  ignorant  of  the  nuisance 
and  could  not  have  discovered  it  in  the  exercise  of  ordinary  care. 
Held,  previous  notice  of  the  nuisance  was  necessary  to  warrant  a 
recovery.    Neuman  v.  Steuer  (1909)  119  N.  Y.  Supp.  168. 

The  creator  of  a  nuisance  may  be  sued  for  damages  without  being 
notified  of  the  injury  caused  by  his  acts ;  Dunsbach  v.  Hollister  (N.  Y. 
1888)  49  Hun  352;  Exley  v.  So.  Cotton  Oil  Co.  (1907)  151  Fed.  101; 
but  to  recover  in  an  action  against  a  person  who  merely  suffers  to 
continue  a  nuisance  created  by  another,  it  is  necessary  to  show  that 
before  the  commencement  of  the  action  the  defendant  was  notified  of 
the  existence  of  the  nuisance.  Conhocton  Stone  R.  v.  B..  N.  Y.  &  E. 
R.  R.  Co.  (1873)  51  N.  Y  573,  or  at  least  that  he  should  have  had 
knowledge  of  the  existence  of  the  nuisance.  Pinney  v.  Berry  (1875) 
61  Mo.  359.  This  is  equitable,  as  otherwise  the  purchaser  of  property 
might  be  subjected  to  great  injustice  if  he  were  made  responsible  for 
consequences  of  which  he  was  ignorant,  and  for  damages  he  never 
intended  to  occasion.  Johnson  v.  Lewis  (1839)  13  Conn.  303.  There 
can  be  no  injury,  as  the  original  wrongdoer  continues  liable  notwith- 
standing his  alienation.  Eastman  v.  Amosheag  Mfg.  Co.  (1862)  44 
N.  H.  143.  Previous  notice  to  the  owner  of  land  to  remove  a  nuisance 
is  also  necessary  where  one  desires  to  abate  a  nuisance  by  self  help, 
and  the  nuisance  can  only  be  abated  by  going  on  the  land  of  another 
from  which  it  proceeds,  unless  it  appears  that  the  owner  was  the  creator 
of  the  nuisance,  or  that  the  nuisance  is  immediately  dangerous  to 
health,  life,  or  property  and  the  necessity  for  its  removal  urgent. 
Jones  v.  Williams  (1S43)  11  M.  &  W.  176.  Where  one  proposes  to 
abate  a  nuisance  by  acts  not  involving  a  trespass  on  his  neighbor's 
land,  no  previous  notice  is  necessary.  Lemmon  v.  Webb  (1894)  71 
L.  T.  Rep.  N.  S.  647.  The  principal  case  is  in  accord  with  the 
authorities. 
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The  Flxed  Law  of  Patents.  By  William  Macomber.  Boston: 
Little,  Brown  &  Co.     1909.     pp.  cxlv.,  925. 

The  bulk  of  this  interesting  and  instructive  work  consists,  as 
stated  by  the  author,  in  "an  orderly  statement  of  the  fixed  law  of 
patents  in  the  exact  language  of  the  Court,"  and  not  in  what  the 
author  thinks  the  Courts  have  said.  In  this  Statement,  and  under 
appropriate  headings,  the  author  quotes  from  cases,  using  the 
language  of  the  Courts  without  comment  of  his  own.  In  a  Brief 
Survey,  preceding  the  statement  of  the  fixed  law  of  patents,  he 
has,  however,  referred  to  the  most  important  subjects  occurring  in 
Patent  Law,  giving  a  brief,  concise  and  clear  summary  of  his  own 
opinion  of  the  law  on  such  subjects.  This  was  not  a  part  of  the 
original  plan  of  the  work,  but  was  subsequently  added,  as  the  author 
states,  at  the  solicitation  of  lawyer  friends.  It  contains  many  cogent 
and  forceful  criticisms  of  the  law  as  existing,  and  together  with  the 
main  portion  of  the  work,  will  be  found  of  value  not  only  by  the 
general  practitioner,  to  whom  the  author  has  generally  addressed 
his  work,  but  also  to  the  patent  specialist. 

A  unique  feature  of  the  entire  work  is  its  limitation  to  what 
the  author  calls  the  "fixed"  law  of  patents.  Under  this  he  has  con- 
fined his  references  to  the  decisions  of  the  United  States  Supreme 
Court  and  the  nine  United  States  Circuit  Courts  of  Appeals.  All 
reference  to  opinions  of  the  Circuit  Courts  is  excluded.  This  is 
on  the  theory  that  no  law  is  fixed  until  it  has  been  made  so  by  the 
decision  of  a  Court  of  Appeal.  Of  course  such  a  restriction  makes  the 
work  an  incomplete  text-book  on  patents.  There  are  many  points 
that  have  been  decided  by  Courts  of  original  jurisdiction  that  have 
never  been  passed  upon  by  a  Court  of  Appeal  and  many  of  them  that 
never  will  be.  Included  within  these  are  such  matters  as  lie  in  the 
discretion  of  the  lower  court,  and  much  of  the  law  referring  to  practice 
and  procedure.  For  these  subjects,  the  general  practitioner  or  special- 
ist must  look  further  than  the  present  work.  But  within  its  scope 
the  work  is  one  of  undoubted  value  to  both  the  specialist  and  the 
general  practitioner,  who  is  bold  enough  to  enter  the  domain  of 
patent  law  or  practice.  For  the  latter  class,  however,  the  most  per- 
plexing difficulties  to  be  met  in  that  field  are  not  those  of  law,  but 
those  of  mechanics,  electricity,  chemistry,  etc.,  and  the  methods  of 
dealing  with  questions  that  arise  in  these  subjects.  An  examination 
into  or  a  discussion  of  the  law  really  plays  a  small  part  in  the  work 
of  the  patent  specialist.  Hearings  in  patent  causes  are  not  infrequent 
in  which  no  mention  whatever  of  law  points  is  made  by  counsel. 

Some  criticism  may  perhaps  be  made  of  the  use  by  the  author 
of  the  word  "fixed"  in  reference  to  law.  This  term  is,  of  course, 
used  relatively.  In  a  sense,  no  law  is  "fixed,"  because  even  a  court 
of  last  resort  may  reverse  itself.  The  author,  however,  has  clearly 
used  it  to  designate  the  law  as  spoken  by  courts  of  final  appeal. 
But  this  rule  applied  strictly  would  cut  out  the  decisions  of  the  nine 
TJ.  S.  Circuit  Courts  of  Appeal,  for  in  a  sense  they  are  not  final. 
In  proper  cases  their  decisions,  even  in  patent  causes,  may  be  reviewed 
by  the  Supreme  Court.     But  from  a  practical  standpoint,  the  author's 
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use  and  application  of  the  word  are  useful,  justifiable  and  commend- 
able. Upon  this  point  of  the  finality  of  the  decisions  of  the  nine 
Circuit  Courts  of  Appeal  the  author  has  drawn  a  vivid  picture  of  the 
absurdity  of  having  nine  equal  independent  courts  of  last  resort, 
the  jurisdiction  of  each  covering  only  its  prescribed  part  of  the 
country.  He  cites  an  actual  case  where,  owing  to  conflicting  de- 
cisions by  different  courts  in  reference  to  the  same  patent,  the  same 
article  identically  would  be  an  infringement  or  would  not  be  an 
infringement  of  a  certain  patent,  dependent  upon  the  name  of  the 
manufacturer  or  the  part  of  the  country  where  the  article  was  used, 
certainly  a  ridiculous  and  most  unjust  state  of  affairs.  The  author 
makes  the  interesting  assertion  that,  in  his  opinion,  the  law  is  uncon- 
stitutional which  prevents  appeals  from  being  taken  to  the  United 
States   Circuit   Court   as   a  matter  of  right. 

The  author  concludes  his  work  with  the  Patent  Statutes,  to  which 
he  has  added  a  few  annotations  taken  from  the  pamphlet  of  the 
Patent   Statutes   issued  by  the  Patent   Office. 

Both  in  the  main  part  of  the  work  and  in  the  survey,  the  treatment 
of  the  different  subjects  is  in  most  instances  concise,  accurate  and 
clear,  and  the  work  will  undoubtedly  prove  of  great  value  to  the 
profession. 

A.  D.  K. 

White  on  Corporations.  By  Frank  White.  7th  ed.  New  York: 
Baker,    Voorhis    k    Co.     1909.     pp.    ix,    1505. 

The  profession  will  welcome  the  7th  edition  of  this  work  devoted 
to  the  Corporation  Laws  of  the  State  of  New  York.  Each  new 
edition,  keeping  pace  with  the  times,  has  been  regarded  as  a  standard 
by  the  active  practitioner,  and  the  present  edition,  if  anything,  sur- 
passes its  predecessors.  While  it  follows  the  6th  edition  after  the 
lapse  of  but  two  years,  the  consolidation  of  the  general  laws  of  the 
State  in  1909  as  the  Consolidated  Laws,  the  transfer  of  some  GOO 
sections  from  the  Code  of  Civil  Procedure  to  the  Consolidated  Laws, 
and  the  enactment  of  important  statutes,  such  as  the  Public  Service 
Commissions  Law,  with  the  many  important  decisions  of  the  courts 
in  that  time,  have  made  this  last  edition  a  necessity.  The  general 
plan  of  the  work  has  not  been  changed;  the  book  is  not  a  theoretical 
treatise  upon  the  law  of  corporations,  and  does  not  purport  to  be. 
The  arrangement  and  method  of  treatment  are  eminently  practical. 
The  text  of  the  following  statutes  are  printed  in  full :  The  General 
Corporations  Law;  The  Stock  Corporations  Law;  The  Business  Cor- 
porations Law;  The  Transportation  Corporations  Law;  Public  Ser- 
vice Commissions  Law;  The  Railroad  Law;  Miscellaneuos  Railroad 
Laws  not  found  in  the  Consolidated  Laws;  The  Rapid  Transit  Act; 
The  Joint  Stock  Association  Law ;  The  General  Construction  Law ; 
Condemnation  Law;  and  the  United  States  Corporation  Tax  Law. 

In  addition,  all  provisions  of  other  statutes  which  are  applicable 
to  corporations  are  printed  under  the  particular  section  of  the  cor- 
poration statute  to  which  they  relate,  as  for  instance,  the  Tax  Law,  the 
Labor  Law.  the  Code  of  Civil  Procedure,  the  Domestic  Relations 
Law,  the  Penal  and  Criminal  Code,  the  Sherman  Anti-Trust  Act  and 
the  Lien  Law. 

Following  each  section  of  the  statutes  in  smaller  type  are  the 
author's  annotations,  which  are  complete  and  exhaustive,  and  include 
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the  statutory  sources  of  the  section,  carefully  digested  decisions  of 
the  New  York  Courts,  and  where  the  statutes  of  other  states  are 
similar  or  identical,  the  decisions  of  the  courts  of  those  states, 
decisions  which  have  been  superceded  by  amendments  to  the  law, 
and  a  reference  to  the  page  at  which  the  appropriate  forms  will 
be  found,  and  lastly  the  author's  criticism  and  suggestions.  In  sup- 
port of  this  arrangement,  the  author  says  in  the  preface: 

"A  large  measure  of  attention  has  been  paid  to  the  case  law 
and  decisions  of  the  courts  have  been  grouped,  analyzed  and  explained 
under  topical  headings  in  a  manner  that  includes  all  the  advantages 
of  a  treatise,  with  the  additional  convenience  of  having  the  text 
of  the  statutes  printed  in  connection  therewith  for  immediate  refer- 
ence. Every  case  decided  by  the  courts  has  a  direct  bearing  upon  the 
construction  of  some  particular  provision  of  the  Statute  Law.  The 
doctrine  enunciated  in  the  case  and  the  discussion  thereof  pertain  to 
certain  sections  of  the  law.  It  therefore  seems  awkward  and  un- 
desirable to  separate  the  cases  and  the  statutory  provisions  so  widely 
as  to  make  an  examination  of  either  a  matter  of  independent  investi- 
gation." 

It  is  to  be  regretted  that  the  author  has  not  devoted  more  space 
to  his  own  comment  upon  the  decisions,  a  work  for  which  his  long 
experience  at  the  Bar  and  in  the  Office  of  the  Secretary  of  State 
and  as  Deputy  Attorney  General  peculiarly  qualify  him,  but  perhaps 
in  a  work  of  this  character  more  extended  discussion  was  not  deemed 
advisable.  The  digest  of  the  decisions,  however,  has  been  done  with 
care,  and  more  than  2,000  new  cases  are  cited  in  this  edition  which 
may  fairly  be  said  to  have  brought  the  case  law  up  to  date.  The 
book  ends  with  390  forms  which  will  prove  serviceable  if  used  intel- 
ligently and  with  discrimination.  Many  of  them  were  originally 
drafted  by  the  author  in  his  earlier  editions  and  are  now  in  common 
use.  No  form,  however  good,  can  keep  the  careless  and  the  lazy 
out  of  trouble. 

Particular  mention  should  be  made  of  the  treatment  of  the  laws 
relating  to  the  dissolution  of  corporations,  to  receivers  and  to  actions 
for  sequestration,  and  to  the  Public  Service  Commissions  Law.  The 
growing  tendency  of  the  law  to  fix  upon  directors  more  rigid  obliga- 
tions— to  make  them  in  fact  as  well  as  in  name  ''direct" — renders 
the  exhaustive  citation  of  authorities  and  the  discussion  tinder  the 
headings  of  Directors  Powers,  Duties  and  Liabilities,  especially  timely 
and  pertinent.  The  annotations  have  been  compiled  with  painstak- 
ing care.  Doubtless  the  decision  of  the  Court  of  Appeals  reversing 
the  Appellate  Division  in  City  v.  Bryan,1  under  section  35  of  the 
General  Corporations  Law,  as  to  the  property  of  a  dissolved  corpora- 
tion was  handed   down   too   late  for  insertion. 

The  work  is  well  indexed,  the  type  legible  and  the  paper  and  bind- 
ing substantial.  It  gives  every  evidence  of  most  conscientious  in- 
vestigation on  the  part  of  the  author  and  the  result  is  all  that  could 
be  desired  in  a  book  of  this  character  designed  to  meet  the  daily  needs 
of  the  Pouch,  the  Bar  and  of  Public  Officials  charged  with  the  duty 
of   executing   the   law. 

A.  B.  A.  B. 

^igog)  196  N.  Y.  153. 
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A  Treatise  on  the  Law  of  Trustees  in  Bankruptcy.  By  Albert 
S.   Woodman.    Boston:   Little,  Brown   &   Co.    1909.    pp.  xci,   1103. 

Why  a  book  on  the  "Law  of  Trustees  in  Bankruptcy?" 

The  author  says,  in  his  preface,  to  furnish  Trustees  with  a  "safe 
guide."  This,  he  says,  is  his  "controlling  purpose,"  but  even  he  finds 
the  law  of  bankruptcy  so  interrelated  that  he  is  obliged  to  devote 
chapter  on  chapter  to  matters  not  strictly  within  the  scope  of  a 
hand-book  for  Trustees.  For  example,  who  would,  in  writing  a  "safe 
guide"  for  executors,  provide  full  and  detailed  information  concerning 
suits  in  ejectment  to  recover  property  claimed  adversely,  or  the  nature 
of  evidence  in  suits  to  remove  a  cloud  upon  title?  Yet,  the  author 
endeavors  to  treat  in  this  book  in  detail  of  the  constitutional  privileges 
of  the  bankrupt  as  a  witness,  to  analyze  at  length  the  repugnant  and 
contradictory  decisions  in  summary  proct-Hlini:s  to  compel  the  bank- 
rupt to  turn  over  property,  and  goes  into  all  manner  of  litigation  by 
a    Trustee. 

As  a  hand-book,  the  volume  is  too  heavy.  It  contains  119-i  pages; 
55  pages  contain  a  "table  of  cases,"  valuable,  no  doubt,  to  the  attor- 
ney or  counsel  for  the  Trustee.  If  the  Trustee  is  to  have  a  lawyer, 
why  cover  the  difficult  and  intricate  points  of  practice  in  a  book 
intended  only  for  the  use  of  the  Trustee?  Again,  although  the  author 
furnished  an  excellent  index,  section  after  section  refers  one  to 
"chapter  such  and  such,  Post."  The  reviewer's  patience  taxed,  be 
counted  in  one  chapter  of  over  65  sections  and  sub-sections,  17  refer- 
ences to  "Post,"  and  in  another  of  92  sections  and  sub-sections,  30 
references  to  "Post."  The  chapter  on  "Rights  and  Powers  of  the 
Trustee"  (Chapter  V)  could  be  omitted.  It  contains  mostly  an  index 
to  later  sections  in  the  book.  The  portion  relating  to  election  of  the 
Trustee  could  also  be  omitted.  If  the  Trustee  needs  a  hand-book,  he 
no  longer  requires  election  to  office — he  is  there.  If  he  is  the  Trustee 
in  posse,  his  attorney  should  take  care  of  the  contest.  On  the  other 
hand,  the  attorney,  if  a  contest  arises,  will  need  much  more  informa- 
tion than  is  covered  by  the  first  few  pages  of  this  book. 

The  author  says  in  his  preface: — "It  is  believed  that  the  excerpts 
which  have  been  used  so  freely  throughout  the  book,  will  prove  a 
great  convenience  to  many  lawyers  who  have  not  ready  access  to  the 
cases  cited."'  As  a  handy  book  for  lawyers  who  have  no  library  and 
need  to  travel  the  statutory  hundred  miles  to  get  at  one,  this  hardly 
supplies  the  long-felt  want.  The  author  might  well  have  saved  their 
pennies  by  leaving  out  the  Bankruptcy  Act  and  forms  (covering  196 
pages) — (it  can  be  purchased  in  paper  form  more  cheaply) — and  the 
table  of  cases  at  the  beginning  (covering  55  pages).  By  omitting 
the  references  to  "Post"  he  could  have  condensed  the  "Law  of 
Trustees"  into  500  pages  and  utilized  the  other  691  in  the  considera- 
tion of  such  parts  of  the  'TLaw  of  Bankruptcy"  as  are  not  now  covered 
by  this  book.  As  it  stands,  should  matters  come  up  in  his  practice 
relating  to  the  filing  of  a  petition,  the  appointment  of  a  receiver, 
or  the  opposition  to  a  discharge,  the  poor  backwoods  lawyer  will  have 
to  supplement  this  book  with  "Collier,"  "Loveland"  or  "Remington." 

The  chapters  on  Partnership  (IX)  and  Unrecorded  Liens  (X)  are 
excellent.  The  author  has  evidently  studied  the  recent  cases  and 
knows   them   thoroughly.     Yorh   Manufacturing    Co.   v.    Cassell,1    and 
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Security  Warehousing  Co.  v.  Hand,2  are  well  digested,  and  their 
effect  made  clear.  In  passing,  it  should  be  noted  that  the  author 
commits  the  too  common  sin  of  out-of-the-State  lawyers,  of  erroneously 
describing  our  highest  Court.  He  calls  it  "The  Circuit  Court  of 
Appeals  of  the  State  of  New  York."3 

As  a  book  for  Trustees  it  is  too  long,  too  full  of  complicated 
and  unsettled  points  of  law,  and  too  confusing  to  be  "a  safe  guide." 
As  a  help  to  counsel  for  Trustees,  it  is  good  but  incomplete.  It 
supplements  but  does  not  supplant  the  standard  text  books.  A  few 
of  the  chapters  are  well  written  and  show  that  the  author  is  a 
good  lawyer.  Chapter  XVII,  "Proceeding  by  Summary  Process,"  is 
excellent.  As  a  text  book  for  students  it  is  inadequate.  The  reviewer 
would  not  add  it  to  an  office  library  in  a  busy  law  office  in  New 
York.  It  costs  too  much  space  for  the  real  meat  it  contains.  It  does, 
however,  contain  real  meat. 

To  a  busy  lawyer,  who  has  a  good  working  library  at  his  office, 
and  who  wants  everything  on  the  bankruptcy  law,  this  is  a  good 
book  to  keep  in  a  home  library  for  reference  in  the  evening  or  over 
Sunday. 

If  the  author  is  still  tempted  to  publish  a  second  edition,  we 
suggest  that  he  abandon  all  idea  of  making  a  hand-book  for  Trustees, 
cut  out  all  duplication  of  paragraphs  and  complete  the  work  as  a 
treatise   on  the   entire   law.     He   can   do   it. 

J.  H.  C. 

The  Modern  Law  of  Corporations.  By  Arthur  W.  Machen,  Jr. 
Boston:  Little,  Brown  &  Company.  1909.  2  volumes,  pp.  ccxxv, 
1797. 

This  is  a  work  of  substantial  merit  and  is  to  be  ranked  with  the 
standard  treatises,  such  as  those  of  Mr.  Taylor  and  Mr.  Morawetz. 
It  may  be  said  that  it  is  not  so  philosophical  and  scholarly  as  Mr. 
Taylor's  treatise,  but  the  full  citation  of  authorities,  with  the  author's 
comments  thereon,  furnishes  ample  material  for  the  thinker  and 
scholar.  The  practitioner,  who  still  uses  his  Morawetz,  published 
twenty-two  years  ago,  will  find  this  work,  with  its  four  thousand 
additional  citations,  an  indispensable  supplement,  and  the  student  of 
the  present  day  will  find  it  more  suggestive  and  useful. 

The  author's  purpose  was  not  to  cover  precisely  the  same  ground 
as  his  predecessors,  or,  as  he  states  in  his  preface,  to  thresh  over  old 
straw,  but  to  supplement  the  older  treatises  by  presenting  fully  those 
aspects  of  the  subject  which  have  become  important  and  have  been 
involved  in  the  prolific  legislation  of  the  last  twenty  years.  He  there- 
fore courageously  eliminated  all  consideration  of  the  relations  of  cor- 
porations to  the  state  or  to  the  public,  of  foreign  corporations,  of 
winding  up  and  dissolution  of  corporations,  and  of  the  rights  of 
creditors  as  against  directors  and  stockholders.  These  topics  occupy 
more  than  three  hundred  and  fifty  pages  of  Mr.  Morawetz'  treatise, 
leaving  about  seven  hundred  and  fifty  pages  for  the  other  topics. 
Mr.  Machen's  book  contains  nearly  seventeen  hundred  pages,  of  which 
about  three  hundred  pages  are  devoted  to  bonds  and  mortgages, 
leaving  nearly  fourteen  hundred  pages  to  the  topics  which  belong 
peculiarly  to   the  law   of   corporations.     The   author   is   thus   able   to 

2 (1906)   143  Fed.  32. 
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cover  very  fully  and  in  detail  the  topics  which  he  undertakes  to  dis- 
cus, and  one  cannot  find  anywhere  a  more  satisfactory  treatment 
of  such  subjects  as  the  powers  of  corporations,  ultra  vires  contracts, 
rights  of  stockholders,  rights  and  liabilities  of  directors,  by-laws, 
transfer  of  shares  and  promoters. 

While  the  book  is  thus  entitled  in  general  to  very  hearty  commenda- 
tion, we  find  ourselves  in  disagreement  with  many  of  the  author's 
conclusions.  For  instance,  in  the  opinion  of  the  author,  there  is  a 
fundamental  difference  between  a  group  of  men  incorporated  under 
a  special  act,  and  a  group  of  men  incorporated  under  a  general  law, 
but  to  the  writer  this  distinction  seems  fundamentally  unsound.  The 
courts  can  recognize  a  group  of  individuals  as  an  entity  only  when 
permitted  to  do  so  by  the  legislature.  Whether  this  permission  is 
given  by  general  law  or  special  act  cannot  affect  the  nature  of  the 
corporate  entity. 

The  author  is  of  the  opinion  that  a  voting  trust,  if  continued 
for  an  indefinite  time,  might  violate  the  rule  against  perpetuities, 
but  a  voting  trust,  subject  to  cancellation  at  any  time  by  unanimous 
vote  of  the  parties  interested,  does  not  involve  a  future  remote  inter- 
est or  the  suspension  of  the  power  of  alienation.  Mr.  Machen  curiously 
enough  gives  very  little  consideration  to  the  nature  of  a  corporation, 
apparently  assuming  that  every  lawyer  understands  this;  but  both 
Mr.  Taylor  and  Mr.  Morawetz  have  in  effect  repudiated  the  entity 
theory  as  an  out-worn  fiction,  and  a  clear  grasp  of  the  meaning  of 
the  doctrine  that  a  corporation  is  a  legal  person  distinct  from  its 
members  is  essential  to  an  understanding  of  many  important  prob- 
lems in  the  law  of  corporations.  If  the  author  had  given  more  atten- 
tion to  the  matter,  he  might  not  have  so  lightly  assumed  that  the 
consent  of  all  the  stockholders  to  an  ultra  vires  contract  could  not 
consistently  with  the   entity  theory  have  any  legal  effect. 

G.  F.   C. 

Rate  Regulation  as  Affected  by  the  Distribution  of  Govern- 
mental Powers  in  the  Constitutions.  By  Robert  P.  Reeder.  Phila- 
delphia :   T.  &.  J.  W.  Johnson  Co.     1909.    pp.  44. 

This  reprint  is  of  real  importance  for  bringing  to  general  attention 
a  magazine  article  of  unusual  merit.  The  problem  which  it  discusses 
is  not  yet  finally  settled ;  and  therefore  the  position  which  it  takes  is 
well  worth  careful  consideration,  if  for  no  other  purpose  than  the  clear 
definition  of  the  issue  involved.  The  author  takes  the  position  that  in 
fixing  rates,  a  railroad  commission  can  go  no  farther  than  to  give  im- 
plicit obedience  to  statutory  instructions.  What  the  author  fears  is 
the  delegation  of  legislative  power  to  a  Commission ;  he  feels,  therefore, 
that  the  legislation  must  sufficiently  indicate  the  principle  by  which  the 
rate  shall  be  determined.  His  conclusion  is  that  to  give  the  Commis- 
sion the  power  to  fix  reasonable  rates  is  a  full  delegation  of  all  the 
power  which  the  legislature  possesses.  It  will  be  obvious  that  this  result 
seriously  impairs  effective  regulation;  for  unless  a  wide  scope  can  be 
granted  to  the  Commission,  it  cannot  deal  satisfactory  with  the  great 
variety  of  actual  cases.  And  indeed  to  this  reviewer  it  seems  that 
all  the  indications  are  that  the  Supreme  Court  will  ultimately  decide 
that  it  is  within  the  proper  conception  of  administrative  power  to  intrust 
to  a  railroad  commission  the  power  to  determine  what  shall  be  reason- 
able rates. 

B.  W. 
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JAMES  BARR  AMES. 

Too  soon  after  the  passing  of  the  lamented  Maitland  has  death 
claimed  the  man  who  best  represented  in  our  western  world  the 
high  tradition  of  legal  scholarship  which  the  English  jurist  did  so 
much  to  foster.     It  is  not  necessary  to  see  in  these  two  men  any 
relation  of  master  and  disciple  to  recognize  their  essential  kinship. 
They  were  brothers  in  arms,  equally  gifted  with  historical  insight 
and  the  constructive  imagination  of  the  true  discoverer,  with  an 
equal  austerity  of  mind,  an  equal  serenity  of  spirit,  an  equal  con- 
ception of  the  worth  and  dignity  of  legal  scholarship.     They  were 
alike  also  in  their  exclusive,  if  not  somewhat  narrow,  devotion  to 
the  legal  system  of  which  they,  in  their  respective  spheres — the 
one  as  author,  the  other  as  teacher — became   the   foremost  ex- 
pounders.    Both  were,  by  the  structure  as  well  as  by  the  ingrained 
habit  of  their  thought,  Common  Lawyers,  and  both  were  possessed 
by  the  sense  of  the  supreme  importance  of  a  knowledge  of  the 
sources  of  legal  doctrine.     Perhaps  it  is  the  fact  of  his  earlier 
death  (for  nothing  ages  like  death),  perhaps  his  greater  literary 
productivity,  that  has  given  us   the   impression  that  the  English 
scholar  was  the  older,  though  not  the  better,  soldier.    But  the  fact 
is  that  he  was  some  four  years  the  junior  of  his  American  con- 
temporary and  that  some  of  the  best  work  of  Ames  antedated  Mait- 
land's  most  characteristic  performance.     The  statement  may  even 
be  ventured  that  the  keener  and  more  intrepid  mind  of  the  Har- 
vard scholar  asserted  its  leadership  in  more  than  one  field  of  in- 
vestigation, which  the  Englishman  subsequently  enriched  by  his 
erudition  and  graces  of  style. 

It  was  a  fortunate  circumstance,  but  no  accident,  that  brought 
the  great  gifts  of  these  two  men — their  aptitude  for  research, 
their     penetrating       thought     and     their     unrivaled     power     of 
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exposition — to  the  service  of  legal  scholarship.  Such  minds 
could  choose  no  lesser  service.  All  that  was  needed  to  inspire 
them  was  the  opportunity,  and  that  was  furnished  by  the 
fact  that  the  method  and  spirit  of  science,  after  touching  and 
transfiguring  every  other  field  of  learning,  had  at  length  come  to 
deal  with  the  law.  The  movements  of  the  human  spirit  are  as 
long  as  the  thoughts  of  God,  and  the  half  of  the  world  which 
acknowledges  the  sway  of  the  common  law  had  waited  long  for 
the  rising  tide  of  legal  scholarship.  But  when  it  came,  its  first 
surges  found  intrepid  hearts  and  far-seeing  minds  to  welcome  it 
and  to  find  in  it  perhaps  the  greatest  intellectual  opportunity  of 
the  age.  So  we  shall  best  regard  both  the  English  and  American 
scholar  as  leaders  in  a  movement  not  of  their  making,  to  which 
indeed  they  added  new  impetus,  and  which  is  sweeping  many 
other  generous  spirits  as  it  swept  them  on, 

"On  to  the  bounds  of  the  waste." 

The  fires  which  they  lighted  are  now  fed  by  other  hands  and 
will  be  fed  by  many  more  on  both  sides  of  the  Atlantic.  And 
some  of  those  who  are  proud  to  call  themselves  disciples  of  Ames 
and  Maitland  will,  with  a  wider  vision  and  a  more  comprehensive, 
though  not  profounder,  learning,  bring  stores  of  legal  experience 
from  other  systems  than  our  own,  and  so  bring  in  a  true 
renaissance  of  law  which  shall  make  for  the  healing  of  the  nations. 

Here,  perhaps,  the  parallel  between  the  two  scholars  may  be 
brought  to  a  close.  Alike  as  they  were  in  the  passion  for  legal 
scholarship  and  in  the  direction  of  their  aims,  the  medium  in 
which  they  respectively  worked  was  so  different  that  they  attained 
very  different  ends.  The  one  achieved  a  style  of  marvelous  flex- 
ibility and  grace  and  embodied  the  results  of  his  scholarly  labors 
in  a  series  of  works  which  are  a  permanent  possession.  The 
literary  gifts  of  Maitland — too  refined,  perhaps,  for  the  matter  of 
his  discourse — were  not  shared  by  the  Harvard  scholar,  though 
they  were  matched  by  a  power  of  lucid  statement  which  was  as 
characteristic  of  him  as  the  penetration  of  his  thought  and  the 
relentless  consistency  of  his  reasoning.  But  Ames'  medium  was 
not  literature,  but  life.  He  was  pre-eminently  a  teacher;  one 
might  almost  say  he  was  a  teacher  and  nothing  else.  There  are 
many  who  will  deplore  this  exclusive  devotion  of  one  so  gifted  to 
the  work  of  instruction.  Who  that,  having  been  lost  in  the  tangled 
wilderness  of  precedents,  has  been  set  in  the  right  way  by  the 
unerring  hand  of  the  author  of  the  Disseisin  of  Chattels  and  of 
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the  History  of  Trover  can  fail  to  regret  that  the  trails  blazed  by 
him  are  so  few;  but  let  us  pause  before  we  venture  to  criticize  his 
choice.  Perhaps  it  is  rather  a  matter  for  congratulation  that  Ames 
never  fell  a  victim  to  the  academic  superstition  that  the 
true  and  only  end  of  scholarship  is  the  production  of  printed  mat- 
ter. His  scattered  writings,  which,  if  collected,  would  make  but 
a  single  volume  of  moderate  size,  were  only  the  by-pioduct 
of  his  real  work,  chips  from  his  workshop.  His  workshop  was 
the  class-room  and  his  real  work  the  forming  of  the  minds  that 
committed  themselves  to  his  influence,  and  all  of  his  scholarly  in- 
vestigation and  research  was  only  preparation  for  this  high  and 
serious  task.  Into  this  he  threw  his  great  powers  and  in  this  he 
found  the  complete  reward  of  his  labors. 

It  is  by  no  fortuitous  chain  of  circumstances  that  so  many 
.of  his  pupils  have  become  instructors  in  law  schools.  By  his 
spirit  and  high  example  he  magnified  the  office  of  the  law 
teacher  and  exhibited  it  as  a  career  worthy  of  the  highest 
talents  and  the  most  exalted  aspiration  for  public  serv- 
ice. He  realized,  as  few  of  the  guild  had  done,  what  a 
social  force  may  lie  in  sound  legal  instruction.  Maitland's  maxim, 
"Law  schools  make  tough  law,"  became  in  his  hands  a  principle 
of  action.  He  was  not  content  to  have  the  school  with  which  he 
was  so  long  connected  a  nursery  in  which  to  breed  practitioners 
and  train  them  to  their  highest  efficiency ;  he  would  have  it  a  seat 
of  legal  influence,  a  force  in  the  amelioration  and  amendment  of 
the  law.  And  so  it  came  to  pass  that  his  social  conscience,  his 
lofty  conception  of  personal  obligation,  his  legal  ideals  have  be- 
come a  part  of  the  living  creed  of  hundreds  of  strong  men  who 
have  gone  out  from  his  instruction  to  become  members  and  leaders 
of  the  bar,  judges  and  teachers  of  law  in  all  parts  of  the  land.  To 
few  men  who  work  for  the  future  is  it  given  to  see  the  fruition 
of  their  labors  in  their  own  day.  Thrice  fortunate,  he  lived  to  see 
the  principles  worked  out  in  his  studies,  the  legal  doctrines  ex- 
pounded to  a  generation  of  law  students,  beginning  to  shape  the 
course  of  legal  development  and  to  take  root  in  the  law  of  the  land. 
Well  might  he  have  retorted  to  those  who  would  have  turned  his 
powers  to  "productive  work":  "So  that  I  train  your  lawyers  and 
judges,  let  who  will  write  your  books." 

This  is  not  the  place  for  a  critical  examination  of  Professor 
Ames'  legal  doctrine.  He  was  essentially  a  "sound"  lawyer,  with  the 
conservative  habit  of  mind  and  the  respect  for  precedent  which 
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are  characteristic  of  our  profession.  He  was  not  a  law  reformer, 
if  by  law  reform  is  meant  a  marked  departure  from  the  course 
traced  by  previous  legal  development.  He  preferred  to  stand 
super  antiquas  vias,  and  where  he  advocated  a  doctrine  at  variance 
with  prevailing  judicial  opinion  it  was  usually  because  he  believed 
that  opinion  to  represent  a  departure  from  an  earlier  and  better 
standard.  On  the  other  hand  he  was  no  worshipper  of  precedents 
as  such ;  rather  a  bold  and  independent  critic.  But  the  doctrine 
established  by  a  long  course  of  judicial  decision  was  a  different 
matter.  This,  "hallowed  by  prescription,"  had  acquired  an  almost 
sacred  character  and  departure  from  it  was  heresy.  It  is  to  be 
noted  that  while  the  mental  attitude  here  portrayed  may  be  open  to 
criticism  from  the  point  of  view  of  the  social  reformer,  impatient 
of  the  slow  process  of  legal  development,  it  is  entirely  con- 
sistent with  the  possession  of  a  keen  sense  of  justice  and  with  his 
students'  characterization  of  him  as  one  who  taught  the  law  "as  it 
ought  to  be."  Of  course,  every  legal  instructor  who  is  worthy  of 
his  calling  teaches  the  law  as  it  ought  to  be;  they  differ  only  as 
to  the  rate  and  method  of  amelioration.  And  the  fact  that  Pro- 
fessor Ames  was  marked  out  by  the  judgment  of  the  men  who 
came  under  his  instruction  as  pre-eminently  entitled  to  that  descrip- 
tion indicates  that  he  never  allowed  his  reverence  for  the  doctrine 
that  had  been  long  established  to  blind  him  to  the  nature  of  the 
moral  principle  that  lay  behind  the  doctrine.  The  truth  is  that  to 
him  law  and  justice  were  one  and  the  same  thing,  and  if  this  mental 
attitude  sometimes  led  him  to  lift  a  legal  doctrine  to  the  height  of 
his  own  morality,  it  never  permitted  him  to  bring  down  a  moral 
principle  to  the  lower  level  of  a  legal  doctrine  however  venerable, 
however  deeply  intrenched.  His  intellectual  and  moral  integrity 
were  of  the  same  grain. 

Much  has  been  said  and  well  said  by  those  who  came  under 
his  instruction  of  Professor  Ames'  method  of  teaching  law.  Here 
an  outsider  must  walk  warily.  But  it  may  be  suggested  that  too 
much  may  easily  be  made  of  the  apparatus  employed  and  too  lit- 
tle of  the  man  who  employs  it.  The  system  of  instruction  by  the 
study  and  discussion  of  cases  has,  indeed,  justified  itself  in  mani- 
fold ways,  but  it  did  not  make  Ames  the  great  teacher  that  he 
was.  Here,  as  in  every  other  activity  of  our  lives,  "the  style  is 
the  man,"  and  Ames'  teaching  derived'its  effectiveness  from  the 
qualities  of  mind  and  character  that  he  brought  to  bear  upon  his 
work.     If  it  be  remembered  that  the  teaching  of  the  law  was  a 
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passion  with  him,  that  he  came  into  the  class-room  with  all  his 
powers  of  reasoning  and  exposition  at  their  best  and  with  a  well- 
nigh  perfect  knowledge  of  the  authorities  bearing  on  the  subject 
in  hand,  we  shall  not  need  to  inquire  too  curiously  as  to  the  par- 
ticular methods  or  devices  employed  by  him  to  make  his  instruc- 
tion effective. 

But  Ames'  influence  was  not  exerted  only  in  and  through  the 
great  school  which  is  the  chief  monument  of  his  devoted  services. 
His  see  was  the  entire  field  of  legal  education.  He  labored  zeal- 
ously by  wise  counsel  and  helpful  sympathy,  to  raise  the  standard 
of  professional  training  everywhere  and  his  influence  was  felt  in 
every  centre  of  legal  instruction  from  the  Atlantic  to  the  Pacific. 
Leland  Stanford  owes  him  a  debt  of  gratitude  for  disinterested 
service  and  Columbia  offers  him  her  tribute  of  grateful  apprecia- 
tion for  the  high  inspiration  of  his  counsel  and  example. 

It  is  a  commonplace  of  our  proverbial  philosophy  that  no  pre- 
dictions are  more  likely  to  be  falsified  than  those  which  under- 
take to  estimate  a  man's  position  on  the  roll  of  fame.  Remember- 
ing that  he  himself  chose  the  way  of  obscure  usefulness  rather 
than  that  which  leads  to  public  recognition,  we  may  hesitate  to 
claim  for  James  Barr  Ames  the  immortality  which  we  believe  to 
be  his  due.  But  it  is  surely  not  too  much  to  hope  that  for  many 
years  to  come,  not  at  Harvard  only,  where  his  life-work  was  done, 
but  wherever  the  tradition  of  sound  legal  learning  is  maintained 
his  name  and  fame  will  shine  in  undiminished  lustre.  It  may 
well  be  that  he  will  grow  upon  us  as  we  see  him  in  the  perspec- 
tive of  the  years.  Now  that  the  hand  of  death  has  given  us  all 
an  equal  claim  to  him,  we  shall  come  to  know  him  better.  But 
there  will  always  be  something  that  eludes  us,  that  will  defy 
our  analysis.  Great  as  was  his  work,  we  already  know  that  he 
was  greater  than  his  work ;  and  we  feel,  beyond  our  knowing,  that 
back  of  the  scholar  and  friend  whom  we  have  loved  and  honored 
there  was  a  wealth  of  character  and  a  nobility  of  nature  which 
could  only  be  dimly  apprehended  even  by  those  who  knew  him 
best.  But  it  is  by  this  token — even  more  than  by  his  learning  and 
the  sweetness  and  charm  of  his  personality — that  we  shall  know 
him  and  shall  forever  claim  him  as  our  own.  For  it  is  in  this, 
rather  than  in  any  achievement,  that  we  find  his  real  greatness. 

George  W.  Kirchwey. 
Columbia  University. 


THE  RENVOI  THEORY  AND  THE  APPLICA- 
TION OF  FOREIGN  LAW.1 

I.  Renvoi  in  General. 

No  question  in  the  Conflict  of  Laws  has  given  to  the  jurists  of 
continental  Europe  greater  difficulty  during  the  last  thirty  years 
than  the  so-called  renvoi  theory.  The  following  example  may 
serve  to  suggest  the  problem.  Suppose  a  citizen  of  the  United 
States,  formerly  a  resident  of  the  State  of  New  York,  dies  domi- 
ciled in  Italy,  leaving  personal  property  in  the  State  of  New 
York,  and  that  a  question  arises  before  the  New  York  courts  with 
respect  to  the  distribution  of  such  property  The  obvious  answer 
is :  The  lex  fori  having  adopted  the  rule  that  the  law  of  the  domi- 
cile of  the  deceased  at  the  time  of  his  death  shall  govern  the  dis- 
tribution of  his  personal  estate,  Italian  law  is  to  be  applied.  But 
what  is  meant  by  Italian  law?  Is  the  New  York  judge  to  apply 
the  Italian  statute  of  distributions,  or  is  he  directed  by  the  lex  fori 
to  apply  Italian  law  in  its  totality,  i.  e.,  including  its  rules  govern- 
ing the  Conflict  of  Laws?  Should  the  lex  fori  refer  to  Italian  law 
in  the  latter  sense  it  would  be  found  that  in  the  Italian  system  of 
Private  International  Law  the  lex  patrice  has  supplanted  the 
lex  domicilii  in  the  present  instance.  If  the  question  came  before 
an  Italian  judge  the  personal  estate  would  be  distributed  in  ac- 
cordance with  the  law  of  the  country  of  which  the  deceased  was  a 
citizen  or  subject  at  the  time  of  his  death,  that  is,  New  York  law. 

The  view  that  under  the  above  circumstances  the  New  York 
judge  should  apply  the  statute  of  distributions  of  his  own  State 
is  generally  known  as  the  renvoi  theory.  It  should  be  observed  at 
the  very  outset  that  the  term  renvoi  is  used  as  a  convenient  de- 
scriptive term  denoting  that  the  judge  of  the  forum  is  to  take  ac- 
count of  the  rules  of  Private  International  Law  prevailing  in  the 
country  to  which  the  lex  fori  refers,  without  regard  to  any  par- 
ticular theory  or  to  the  particular  law  which  may  be  deemed  to 
control  in  the  end.  Unless  the  contrary  appears,  this  wider  mean- 
ing will  attach  to  the  term  renvoi  in  the  present  article.  In  its 
strict  sense  it  would  imply  that  the  foreign  law,  having  jurisdiction 
in  the  matter,  had  referred  the  case  back  to  the  lex  fori. 

JThe  Journal  du  droit  international  prive  will  be  referred  to  in  this 
article  by  "Clunet,"  the  Revue  de  droit  international  prive  et  de  droit 
penal  international,  by  "Darras,"  the  Zeitschrift  fur  Internationales  Privat- 
und  Strafrecht,  by  "Niemeyer,"  and  the  Annuaire  de  I'Institut  de  droit 
international,   by    "Annuaire." 
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The  problem  is  a  general  one  and  is  not  confined  to  those 
branches  of  the  law  in  which  the  lex  domicilii  and  the  lex  patrice 
clash  (status,  succession,  etc.).  It  arises  whenever  the  rules  of 
Private  International  Law  of  the  countries  in  question  differ.  The 
question,  therefore,  is :  Must  the  judge  when  the  law  of  the 
forum  prescribes  the  application  of  a  foreign  law  take  notice  of 
the  rules  governing  the  Conflict  of  Laws  in  such  foreign  country, 
and,  if  he  must,  in  what  sense  and  to  what  extent? 

Notwithstanding  its  fundamental  nature  in  the  science  of  Pri- 
vate International  Law  the  above  question  was  not  raised  by  the 
earlier  writers  on  the  subject,  though  occasion  was  not  wanting.2 
They  appear  to  have  assumed  that  in  the  nature  of  things  the  rules 
of  Private  International  Lav.  were  to  point  out  the  law  which 
should  itself  distribute  the  property,  determine  the  capacity,  de- 
cide upon  the  validity  of  a  marriage,  etc.,  and  thus  called  for  the 
application  of  the  internal  or  territorial3  law  of  the  foreign  State 
to  the  exclusion  of  its  rules  of  Private  International  Law.  Even 
in  modern  times  the  same  assumption  appears  to  have  been  made 
by  the  continental  jurists  as  well  as  by  those  of  England  and  the 
Linked  States.  It  was  not  until  the  adoption  of  the  renvoi  doctrine 
bv  the  French  Court  of  Cassation  in  the  Forgo  case,  decided  in 
1882, 4  that  the  problem  attracted  the  serious  attention  of  the 
jurists.5   From  this  time  on  until  its  rejection  by  the  Institute  of  In- 

2There  were  differences  of  view  as  to  whether  a  statute  was  real 
or  personal,  whether  the  domicile  of  origin  or  the  actual  domicile  should 
govern,  as  to  whether  the  rule  locus  regit  actum  was  imperative  or  not, 
etc.  See  Laine,  Introduction  an  droit  international  prive.  2  vols.,  1888, 
1892. 

3The  word  "territorial"  in  this  article  denotes  the  municipal  law  of  a 
country  exclusive  of  its  rules  governing  the  Conflict  of  Laws. 

4This  case,  which  gave  rise  to  much  litigation  in  France,  was  set  at 
rest  through  two  decisions  of  the  Court  of  Cassation,  D.  1879,  1,  56;  D. 
1882,  1,  301.  It  involved  succession  to  personal  property  left  in  France 
by  a  Bavarian  subject,  who  was  domiciled  dc  facto  in  France,  though  he 
had  not  acquired  an  authorized  domicile  there.  Under  the  French  law, 
the  lex  pa-trice  governed  under  the  circumstances.  It  being  proved,  however, 
that  the  courts  of  Bavaria  would  distribute  the  property  in  accordance 
with  the  lex  domicilii,  it  was  held  that  French  law  became  applicable. 

°The  eminent  Belgian  jurist,  Laurent,  appears  to  have  been  the  first  to 
call  attention  to  the  error  underlying  the  renvoi  theory.  See  his  note  to 
App.  Brussels,  May  14,  1881,  S.  '1881.  4.  41.  But  it  was  J.  E.  Labbe,  a 
distinguished  professor  of  the  University  of  Pari-,  who.  in  an  article  en- 
titled "Du  couflit  entre  la  loi  nationale  du  juge  saisi  et  une  loi  etrangere 
relotivement  a  la  determination  dc  la  loi  applicable  a  la  cause"  (12  Clunet 
5-16),  in  which  he  disagreed  with  the  conclusion  of  the  Court  of  Cassation 
in  the  Forgo  case,  raised  the  issue  in  such  a  forceful  manner  that  it  could 
thereafter  no  longer  be  ignored. 
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ternational  Law  at  its  session  at  Neuchatel  in  1900,  the  renvoi 
theory,  by  reason  of  its  fundamental  character  in  the  application 
of  foreign  law,  has  occupied  the  first  rank  in  the  theoretical  dis- 
cussions relating  to  the  Conflict  of  Laws. 

Long  before  the  Forgo  case  similar  conclusions  had  been 
reached  in  England8  and  in  Germany,7  while  contemporaneously 
therewith  the  Court  of  Appeals  of  Brussels,  in  Bigwood  v.Bigwood,8 
introduced  the  same  doctrine  into  the  jurisprudence  of  Belgium. 
In  all  of  these  cases,  it  would  seem,  neither  counsel  for  the  inter- 
ested parties  nor  the  courts  were  aware  of  the  fact  that  the  appli- 
cation of  foreign  law  could  mean  anything  but  foreign  law  in  its 
totality.  The  Blgzvood  case  has  been  followed  consistently  in  Bel- 
gium ever  since.9  The  Forgo  case  has  been  followed  by  the  lower 
courts  of  France10  until  recently,  when,  as  a  result  of  the  strong 
sentiment  against  the  doctrine  entertained  by  the  French  jurists, 
two  Courts  of  Appeal  have  held  to  the  contrary.11  The  French 
Court  of  Cassation  has  had  no  other  occasion  to  pass  upon  the 
question.  The  earlier  cases  in  Germany  agreed  with  the  Court  of 
Lubeck  in  sanctioning  renvoi,12  but  the  later  cases  took  strong  ex- 

Xollicr  v.  Rivaz  (  1841  )  2  Curt.  Ecc.  855. 

TOLG    Lubeck.  March  21,  1861    (14  Seuffert's  Archiv  164). 

*App.   Brussels,  May  14,   1881    (Belgique  Judiciaire,  1881,  p.   758). 

'Trib.  Civ.  Brussels,  March  2,  1887  (14  Clunet  748),  succession;  App. 
Brussels,  Dec.  24,  1887  (D.  1889,  2.  97),  legitimation — reserve:  Trib.  Nivel- 
les,  Feb.  19,  1879  {Belgique  Judiciaire,  1880,  p.  982),  succession;  Trib. 
Civ.  Brussels,  Dec.  I,  1894  (23  Clunet  895),  grounds  for  divorce:  Trib. 
Civ.  Antwerp,  March  16,  1895   (23  Clunet  655),  jurisdiction  for  divorce. 

10Trib.  Civ.  Seine,  May  19,  1888  (15  Clunet  791),  status — interdiction 
(semble);  App.  Paris,  March  23,  1888  (D.  1889,  2,  117),  status — legitima- 
tion; Trib.  Civ.  Seine,  July  26,  1894  (21  Clunet  1007),  status — filiation 
(obiter);  Trib.  Civ.  Tunis,  March  25,  1890  (18  Clunet  238),  form  of  dona- 
tion (obiter)  ;  Trib.  Civ.  Seine.  April  6.  1894  (21  Clunet  531),  status- 
judicial  council;  App.  Paris,  July  31.  1895  (S.  1899,  2,  105),  status- 
judicial  council  (semble);  App.  Lyons,  July  29,  1898  (26  Clunet  569), 
patronymic  name;  App.  Douai,  Feb.  2,  1889  (26  Clunet  825),  succession 
to  movables;  App.  Paris,  March  15,  1889  (26  Clunet  794),  status — inter- 
diction (semble);  Trib.  Civ.  Seine,  Dec.  4,  1889  (27  Clunet  368).  succes- 
sion to  movables;  Trib.  Pau,  April  19,  1901  (29  Clunet  858),  wills — ca- 
pacity; Trib.  Civ.  Marseilles,  July  19,  1905;  App.  Aix,  July  19,  1906  (34 
Clunet  152),  succession  to  immovables. 

"App.  Paris,  Aug.  1,  1905  (D.  1906,  2.  169),  succession  to  movables; 
App.  Pau,  June  11,  1906  (D.  1907,  2,  1),  wills — validity — legitimate  por- 
tion; see  also  Trib.  Civ    Seine,  Feb.  10,  1893  (20  Clunet  530),  capacity. 

1JRG  Jan.  27,  1888  (20  RG  351),  succession;  RG  Feb.  4,  1892  (2  Nie- 
meyer  469).  testamentary  succession:  Carlsruhe,  Oct.  16.  1885  (51  Ba- 
disclie  Annalen  373.  cited  in  30  Ihering's  Jahrbucher  fur  die  Dogmatik  is). 
succession. 
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ception  to  the  doctrine.13  The  change  of  view  was  noticeable  also 
in  the  decisions  of  the  Court  of  the  Empire.  Since  1900  the  ques- 
tion has  been  settled  in  Germany  by  the  provisions  of  Articles  27 
and  28  of  the  Law  of  Introduction  to  the  German  Civil  Code, 
which  will  be  considered  hereafter.  In  Switzerland  the  Supreme 
Court  has  rejected  renvoi  with  respect  to  foreign  countries,14  but 
it  has  sanctioned  it  with  regard  to  inter-cantonal  law.15  Renvoi  has 
been  sanctioned  recently  also  by  a  lower  court  of  Spain16  and  of 
Portugal,17  but  it  has  been  rejected  by  the  courts  of  Italy.18  As 
to  non-continental  countries,  exclusive  of  England  and  the  United 
States,  renvoi  conclusions  were  reached  only  in  the  case  of  Ross  v. 
Ross,  decided  by  the  Supreme  Court  of  Canada.19 

An  examination  of  the  cases  supporting  the  view  that  the  rules 
of  the  Conflict  of  Laws  call  for  the  application  of  foreign  law  in  its 
totality  reveals  in  the  first  place  the  fact  that  in  all  of  them  the  court 
was  thereby  enabled  to  apply  its  own  law.  It  is  noticeable  also  that 
in  the  great  majority  of  cases  in  which  it  prevailed  the  lex  domi- 
cilii came  into  conflict  with  the  principle  of  nationality.  Most  of 
the  cases  related  to  succession,  intestate  or  testamentary.  There 
appears  to  be  no  case  in  Belgium,  France  or  Germany  in  which 
renvoi  was  allowed  with  respect  to  contracts  or  property  rights ; 
in  the  cases  in  which  such  contention  was  made  it  was  disallowed. 
In  regard  to  succession,  it  has  been  applied  in  France  both  to 
movable  and  immovable  property.  In  its  application  to  form 
(locus  regit  actum)  the  remarks  of  the  Civil  Court  of  Tunis  and 
of  the  Supreme  Court  of  Canada,  in  Ross  v.  Ross,  favoring  the 
application  of  renvoi  were  really  obiter  and  led,  in  Ross  v.  Ross, 

"RG  May  31,  1889  (24  RG  326),  guardianship;  RG  April  24,  1894  (5 
Niemeyer  58),  testamentary  succession;  RG  March  3,  1896  (36  RG  205), 
succession;  RG  July  11,  1898  (9  Niemeyer  116),  divorce — alimony;  OLG 
Karlsruhe.  Oct.  23,  1897,  and  RG  Apr.  19,  1898  (9  Niemeyer  134),  suc- 
cession; LG  Strassburg,  Oct.  31,  1892  (3  Niemeyer  416),  succession; 
I.G  Strassburg,  June  13.  1892  (3  Niemeyer  520),  testamentary  succession; 
OLG  Kolmar,  May  19,  1893   (4  Niemeyer  151),  contract. 

uBundesgericht,  April  6,  1894  (25  Clunet  1095),  capacity. 

"Bundesgericht,  March  27.  1895  (37  Zeitschrift  fur  Schweiserisch.es 
Recht  24),  matrimonial  property. 

"Barcelona,  August  3.  1900  (28  Clunet  911),  succession.  The  court 
decided  the  case  upon  the  opinion  of  a  Spanish  jurist,  who  himself  mis- 
understood the  attitude  of  the  Conference  of  the  Hague  in  regard  to 
renvoi. 

17I.isbon.  Apr.  6,  1907  (35  Clunet  367).  succession. 

"Cass.   Rome,  Jan.   5,    1906    (34   Clunet    1205).   capacity:    Trib.    Salerno. 
June  6,  1899  (65  Archivo  Giuridico  349).  succession. 
18  (  1894)  25  Can.  S.  C.  307. 
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to  the  filing  of  a  strong  dissenting  opinion  on  that  point  by  Justice 
Taschereau. 

The  case-law,  then,  as  it  stands  to-day,  outside  of  England  and 
the  United  States,  gives  support  to  the  doctrine  that  foreign  law 
means  the  law  in  its  totality  only  in  the  cases  in  which  the  lex  domi- 
cilii and  the  lex  pa-trice  come  into  conflict  and  the  judge  is  thereby 
enabled  to  apply  his  own  law.  And  even  as  thus  limited  the  doctrine 
finds  real  support  only  in  the  decisions  of  Belgium  and  of  France. 
In  view  of  the  almost  complete  consensus  of  juristic  opinion  against 
renvoi  in  France,  it  is  probable,  moreover,  that  when  the  question 
is  presented  to  the  Court  of  Cassation  another  time,  it  will  reverse 
the  doctrine  of  the  Forgo  case.20 

Before  the  adoption  of  the  German  Civil  Code  renvoi  was 
recognized  by  way  of  legislation  only  in  isolated  instances.  It  ex- 
isted to  some  extent  in  several  of  the  Swiss  cantons21  and  it  was 
contained  also  in  section  108  of  the  Hungarian  law  of  December 
18,  1894,  relating  to  marriage.22  Japan  has  followed  the  example 
of  the  German  Code  with  respect  to  renvoi.23  Elsewhere  there 
appears  to  be  no  legislative  support  for  the  doctrine. 

The  opinion  of  textwriters  is  overwhelmingly  in  favor  of  the 
doctrine  that  the  rules  of  Private  International  Law  refer  to  the 
internal  or  territorial  law  of  the  foreign  country  exclusive  of  its 
rules  governing  the  Conflict  of  Laws.24     The  conclusion  to  be  de- 

"Very  recently  the  Court  of  Cassation,  in  order  to  bring  the  law  into 
harmony  with  juristic  opinion,  changed  its  former  view  regarding  the 
rule  locus  regit  actum  in  its  application  to  wills.  Cass.  Aug.  II,  1909  (36 
Clunet   1097). 

aSee,   1   Meili,  Internationales  Civil-und  Handelsrecht,   171. 

^See  Annuaire  de  Legislation  Etrangere,  1895,  p.  277- 

BArt  29  of  the  Law  of  Ho-rei,  of  June  15,  1898.  See  Yamada,  28  Clunet 
635- 

"Australia.    In  favor:    Brown,  25  Law  Quar.  Rev.  148,  153. 

Austria-Hungary.  Against:  Rostworowski,  18  Annuaire  176;  de 
Roszkowski,  18  Annuaire  176;  Strisower,  17  Annuaire  i8n. 

Belgium.  In  favor:  Rolin,  Principes  de  droit  international  prive,  vol. 
1,  p.  258;  17  Annuaire  215-216;  de  Paepe,  Revue  de  droit  international  et  de 
legislation  comparce,  1900,  p.  378.     Against:  Laurent,  S.  1881,  4.  41. 

Brazil.  In  favor:  Beoilaqua,  Elementos  de  direito  internacional  pri- 
vado,  1906,  §  20.  Against:  Carvalho,  Nova  consolidacao  das  leis  civis,  art. 
25,  §  1 ;  Octavio,  Direito  do  estrangciro  no  Brazil,  1909,  n.  323. 

Cuba.  In  favor:  P.  Desvernine,  Una  consulta  de  derccho  internacional 
privado,  1890,  pp.  17-18  (cited  by  Bustamante,  El  orden  publico,  159). 
Against:  Bustamante,  El  orden  publico,  167;  17  Annuaire  219-220;  N. 
Trelles,  Una  consulta  de  derecho  civil,  51  (cited  by  Bustamante,  El  orden 
publico  160). 

England.  In  favor:  Dicey,  Conflict  of  Laws  (2d  ed.)  715-716;  West- 
lake,  Private  International  Law  (4th  ed.)  25-40;  17  Annuaire  217-219; 
18  Annuaire  35-40,  164-168.  Against:  Bate.  Notes  on  the  doctrine  of 
Renvoi  in  Priv.  Int.  Law,  London,  1904;  Holland,  18  Annuaire  176. 
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rived  from  the  great  mass  of  juristic  literature  which  has  grown 
up  since  Labbe  drew  attention  to  the  question  may  be  stated  in 
the  words  of  that  distinguished  Dutch  statesman  and  jurist. 
Asser : 

France.  In  favor:  Weiss,  Traite  de  droit  international  prive,  vol.  3,  pp. 
77-81;  iS  Annuaire  150-151 ;  Chausse,  Revue  critique  dc  legislation  et  de 
jurisprudence,  1888,  p.  197;  24  Clunet  23;  Vareilles-Sommieres,  La  Synthese 
du  droit  international  prive,  vol.  2,  pp.  97-98.  Against:  Audinet,  Prin-cipes 
elementaires  de  droit  international  prive  (2d  ed.)  Nos.  314-316;  S.  1899,  2, 
105;  Bartin,  30  Revue  de  droit  international  et  de  legislation  comparee,  129- 
187,  272-310;  D.  1898,  2,  281;  Baudry-Lacantinerie  and  Houques-Fourcade, 
Traite  des  personnes  (2d  ed.),  vol.  1,  No.  207  (formerly  favoring  renvoi)  ; 
Chretien.  13  Clunet  174,  n.  2;  De  Boeck,  D.  1889,  2,  97;  Despagnet,  Precis 
de  droit  international  prive  (4th  ed.),  No.  106;  25  Clunet  263-264;  Dupuis, 
18  Annuaire  176;  Descamps,  18  Annuaire  176;  Fauchille,  18  Annuaire  176; 
Labbe,  12  Clunet  5-16;  Laine,  23  Clunet  241-261,  481-494;  2  Darras  605- 
643;  3  Darras  43-72,  313-339,  661-674;  4  Darras  729-758;  5  Darras   12-40; 

17  Annuaire  14-36;  18  Annuaire  34;  Ligeoix,  30  Clunet  481-498,  31  Clunet 
551-567;  Pic,  D.  1899,  2,  410;  Pillet,  21  Clunet  721;  S.  1896,  2,  75;  17  An- 
nuaire 220-221;  18  Annuaire  148-150;  Principes  de  droit  international  prive, 
Nos.  63-66;  Droit  international  prive  230-242;  Lyon-Caen,  18  Annuaire 
176;  Renault,  18  A>inuaire  176;  Surville  et  Arthuys,  Cours  elementaire  de 
droit  international  prive   (3d  ed.),  49. 

Germany.  In  favor:  v.  Bar,  Theorie  und  Praxis  des  internationalen 
Privatr  edits  279-281;  2  Holtzendorff  s  Encyclopddie  dcr  Rcchtswisscnschaft 
(6th  ed.  by  Kohler),  19;  8  Niemeyer,  177-188;  18  Annuaire  41,  153-157; 
I74_I7S;  Barazetti,  8  Niemeyer  35-36;  Dernburg,  Das  biirgerliche  Recht  des 
deutschen  Reichs  und  Preussens,  vol.  1,  p.  97;  Keidel,  28  Clunet  82-96;  Har- 
burger,  18  Annuaire  176;  Neumann,  Verliandlungen  des  deutschen  Juristen- 
tages,  1898,  I,  p.  187;  Schnell,  5  Niemeyer  337-343.  Against:  Enneccerus, 
Verliandlungen  des  deutschen  Juristentages,  1898,  I,  pp.  76,  95-97;  Gierke, 
Deutsches  Privatrecht,  vol.  1,  p.  215 ;  Kahn,  30  Ihering's  Jahrhucher  fur  die 
Dogmatik  9-34;  36  id.  366-408;  40  id.  56-69;  45  Kritische  Vierteljahresschrift 
fur  Gesetzgebung  620-623;  Klein,  27  Archiv  fur  biirgerliches  Recht  252-282; 
v.  Liszt,  18  Annuaire  176;  Mitteis,  Verliandlungen  des  deutschen  Juristen- 
tages 1808,  I,  pp.  76,  95-97;  Niemeyer,  Methodik  15-17;  Niemeyer  Kodi- 
Ukation  82-86;  Planck,  Biirgerliches  Gesetzbuch  (3d  ed.),  vol.  6,  p.  104; 
Regelsberger,  Pandekten,  vol.  1,  pp.  164-165;  Silberschmidt,  8  Niemeyer 
100-101;   Zitelmann,  Internationales  Privatrecht.  vol.   1,  pp.   242-243. 

The  German  Bar  Association  pronounced  itself  against  renvoi  with 
respect  to  contracts.  Verliandlungen  des  deutsches  Juristentages,  1898,  iv, 
p.  127.  (The  arguments  advanced  against  renvoi  would  apply  with  equal 
force  to  all  other  branches  of  the  law.) 

Greece.     Against:  Streit,   18  Annuaire  162-164;  6  Niemeyer  198. 

Holland.     Against:  Asser,  32  Clunet  40;  18  Annuaire  1 59-161. 

Italy.  In  favor:  Brusa,  17  Annuaire  227-228;  18  Annuaire  177;  Fiore, 
28  Clunet  424-442;  681-704.  Against:  Anzilotti,  Studi  critici  di  diritto  in- 
ternazionale  privato  194  (cited  by  Buzzati,  Trattato  di  diritto  int.  privato 
secondo  le  convenzioni  dell'Aja,  I,  p.  11  in)  ;  Buzzati,  Revue  de  droit  in- 
ternational et  de  legislation  comparee,  1901,  pp.  272-278;  Trattato  di 
diritto  internazionale  privato  secondo  le  convenzioni  deU'Aja,  I.  pp.  105- 
120);  8  Niemeyer  449-456;  11  Niemeyer  3-15;  17  Annuaire  14-36;  18  An- 
nuaire 43,  146,  152,  167,  168;  Catellani,  18  Annuaire  169-170;  Corsi,  18  An- 
nuaire 176;  Fedozzi,  65  Archivo  Giuridico  352;  Fusinato,  17  Annuaire  l8n; 
Olivi,  Revue  de  droit  international  et  de  legislation  comparee,  1000,  pp. 
31-32;  17  Annuaire  i8n ;  Pierantoni,  17  Annuaire  i8n;  Sacerdoti,  17  An- 
nuaire i8n. 

Portugal.     In  favor:  da  Veiga  Beirao,  35  Clunet  367.    Against:  Midosi, 

18  Annuaire  176. 
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"The  science  of  Private  International  Law  *  *  *  must 
designate  the  law  applicable  to  each  jural  relationship.  We  have 
no  hesitancy  in  declaring  that  in  our  opinion  the  learned  juris- 
consults who  have  opposed  the  system  of  renvoi  have  proved 
in  an  irrefutable  manner  that  the  science  of  Private  International 
Law  has  for  its  aim  the  direct  designation  of  the  very  law  which 
is  to  govern  the  legal  relationship  and  that  its  aim  must  not  consist 
merely  in  referring  to  the  rules  governing  the  Conflict  of  Laws  in 
such  country. 

"When  the  science  teaches  us,  for  example,  that  the  status  of 
an  individual  is  governed  by  his  national  law,  it  is  the  national  law 
regulating  the  status  that  is  meant,  and  not  a  disposition  of  the 
national  law  which  might  declare  another  law,  for  example,  that 
of  the  domicile  of  the  individual,  applicable  to  this  status. 

"The  science,  in  declaring  applicable  the  national  law,  or  the 
law  of  the  situation  of  the  property,  or  any  other  law,  has  been 
guided  by  considerations  derived  from  the  nature  of  the  legal  re- 
lationship in  question.  It  is,  therefore,  the  law  itself  indicated  by 
it  that  must  be  applied,  and  not  another  law  to  which  it  refers  and 
which  could  not  have  been  considered  by  the  science."25 

The  question  of  renvoi  was  discussed  by  the  members  of  the 
Institute  of  International  Law  at  its  sessions  at  The  Hague  in 
1898,26  and  at  Neuchatel  in  1900.27  Article  1  of  the  final  conclu- 
sions submitted  by  the  very  able  report  of  Laine  and  Buzzati, 
"rapporteurs"  of  the  commission  to  which  the  question  had  been 
committed  for  preliminary  study  reads : 

"When  a  legislator,  laying  down  a  rule  of  Private  International 
Law,  indicates  a  rule  of  foreign  civil  law  as  being  directly  applica- 
ble by  his  courts,  he  must  not  subordinate  the  application  of  this 
rule  to  the  condition  that  it  is  prescribed  also  by  the  foreign  legis- 
lation, of  which  the  rule  of  civil  law  so  indicated  forms  a  part."28 

Great  difference  of  opinion  arose  with  respect  to  the  exact 
meaning  of  the  above  conclusion,  the  doubt  relating  mainly  to  the 

Russia.     In  favor:  Ivanowsky,  17  Annuaire  i6n. 

Servia.  Against:    Vesnitch,  18  Annuaire  176. 

Spain.  In  favor:  de  Dios  Trias,  28  Clunet  905-911;  Torres  Campos,  17 
Annuaire  l6n. 

Switzerland.  In  favor:  1  Brocher,  Cows  de  droit  international  prive 
167;  Wolf,  2>7  Zeitschrift  fur  schweizerisches  Recht  20-24;  Roguin,  18  An- 
nuaire 170-172;  Boiceau,  18  Annuaire  176.  Against:  Hilty,  18  Annuaire 
176;  Kebedgy,  18  Annuaire  176;  Lehr,  18  Annuaire  176;  Meili,  Das  Inter- 
nationale Civil-und  Handelsrecht  168-169;  International  Civil  and  Com- 
mercial Law   (transl.  by  Kuhn),  372. 

United  States.  Against:  E.  H.  Abbott,  Jr.  24  Law  Quart.  Rev.  133, 
146;  20  Harv.  L.  Rev.  227. 

*32  Clunet  40-41. 

MI7  Annuaire   14-36,  212-230. 

^18  Annuaire  34-41,    145-178. 

28 18  Annuaire  34. 
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question  whether  it  referred  to  actual  law  or  embodied  merely  an 
abstract  principle.  At  the  end  of  the  discussion  it  was  decided  to 
vote  first  upon  the  principle  contained  in  Article  i.  The  principle 
rejecting  renvoi  was  adopted  by  a  vote  of  22  to  6.29  The  resolu- 
tion finally  passed  with  practical  unanimity  was  expressive  of  a 
mere  wish,  and  reads  as  follows : 

"When  the  law  of  a  State  governs  a  conflict  of  laws  in  the 
matter  of  private  law  it  is  desirable  that  it  should  designate  the 
rule  of  law  to  be  applied  in  each  case  and  not  the  foreign  rule 
governing  the  conflict  in  question."30 

Courts  admitting  renvoi  have  said  that  in  the  application  of 
foreign  law  the  judge  should  consider  himself  as  sitting  in 
the  foreign  country.31  Thus  interpreted  the  lex  domicilii,  for  ex- 
ample, would  be  equivalent  to  a  declaration  on  the  part  of  the  lex 
fori  that  the  case  in  reality  belongs  to  the  State  in  which  the  domi- 
cile has  been  established,  whose  law  in  its  totality  would,  there- 
fore, necessarily  govern.  Whatever  its  rule  of  Private  Interna- 
tional Law  on  the  point  in  question,  it  would  on  principle  be  bind- 
ing upon  the  judge  of  the  forum,  subject  to  such  limitation  as  the 
public  policy  of  the  forum  might  establish.  If,  therefore,  the  for- 
eign law  should  have  substituted  the  lex  patricc  for  the  lex  domi- 
cilii in  its  Private  International  Law,  the  judge  of  the  forum  would 
have  to  follow  the  directions  of  such  foreign  law,  which,  accord- 
ing to  the  circumstances  of  the  case,  might  lead  to  the  application 
of  the  law  of  the  forum  or  to  that  of  a  third  country.  When  the 
judge  of  the  forum  is  thus  sent  back  by  the  foreign  law  to  the 
lex  fori  we  would  have  true  renvoi;  when  he  is  directed  to  apply 
the  law  of  a  third  State  it  would  be  a  case  of  transmission,  or,  to 
use  the  equivalent  German  term  generally  employed,  Weiterver- 
weisung. 

From  a  theoretical  standpoint  the  fatal  objection  to  the  applica- 
tion of  foreign  law  in  its  totality  in  the  sense  that  the  judge  of 
the  forum  is  to  regard  himself  for  the  purpose  in  question  as  a 
judge  of  the  country  to  which  the  lex  fori  refers  is,  that  upon 

aThe  following  jurists  voted  in  favor  of  the  principle:  Asser,  Boi- 
ceau,  Zuzzati,  Catellani,  Corsi,  Descamps,  Dupuis,  Fauchille,  Hilty,  Hol- 
land, Kebedgy,  Lehr,  de  Liszt,  Lyon-Caen,  Midosi,  Renault,  Rostworowski, 
de   Roszkowski,   Sacerdoti,   Streit,   and   Vesnitch. 

The  following  voted  against  the  principle,  that  is,  in  favor  of  renvoi: 
v.  Bar,  Brusa,  Harburger,  Roguin.  Weiss.  Westlake.  See  18  Annuairc 
176-177- 

*°l8   Annual re    179. 

"Collier  v.  Rivaz  (1841)  2  Curt.  Ecc.  855;  Lubeck.  March  21,  [8  I 
(14  Seuffert*s  Archiv,  164)  ;  RG,  January  27,  1888  (20  RG  351). 
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strict  principles  of  logic  it  can  lead  to  no  solution  of  the  problem. 
Suppose,  for  example,  a  Dane  is  domiciled  in  Italy,  where  he  dies, 
leaving  personal  property  in  Denmark,  and  that  the  question  pend- 
ing in  a  Danish  court  involves  the  distribution  of  such  estate. 
Under  the  above  theory  the  Danish  law  would  direct  its  courts  to 
apply  the  lex  domicilii,  i.  e.,  Italian  law  in  its  totality.  As  under 
Italian  law  the  lex  patricp  of  the  deceased  is  to  govern  the  dis- 
tribution of  his  property,  the  Danish  judge  should  logically  be 
referred  back  to  Danish  law  in  its  totality,  for  the  lex  domicilii  in 
the  Conflict  of  Laws  cannot  be  deemed  to  have  one  meaning  and 
the  lex  patrice  another.  Both  must  refer  either  to  the  internal  or 
material  law  of  the  foreign  country  or  to  the  foreign  law  inclusive 
of  its  Private  International  Law. 

"  'Otherwise,'  as  the  report  of  the  first  commission  of  the  In- 
stitute of  International  Law  well  expressed  it,  'one  would  fall  into 
the  absurdity  of  having  to  admit  that  a  legislative  provision  estab- 
lishes one  thing  when  it  is  applied  by  the  national  judge  and  an 
entirely  different  thing  when  it  is  applied  by  a  foreign  judge;  that 
a  rule  of  international  law  changes  its  meaning,  nature,  function 
as  soon  as  it  passes  the  frontiers  of  the  State  in  which  it  was  prom- 
ulgated.' "32 

There  would  appear  to  be  no  escape  in  legal  theory  from  this 
circle  or  endless  chain  of  references.33  Even  Westlake  34  and 
v.  Bar,:;5  who  favor  renvoi  in  another  form,  have  recognized  the 
impossibility  of  breaking  the  chain  upon  principle  after  the  first 
reference.  The  courts  that  have  sanctioned  renvoi  actually  break 
it  in  this  place  and  allow  the  foreign  law  to  have  the  last  word  in 

32 1 7  Annuaire  25. 

Where  the  foreign  law,  instead  of  sending  the  judge  of  the  forum 
back  to  his  own  law,  would  refer  him  to  the  law  of  a  third  country,  he 
"would  be  obliged,  'to  use  again  the  language  of  the  First  Commission 
of  the  Institute  of  International  Law,'  either  to  travel  over  half  of  the 
universe  with  his  investigation,  pasing  from  renvoi  to  renvoi,  or,  according 
to  circumstances,  he  would  encounter  two  foreign  laws,  each  of  which 
in  turn  sending  the  decision  to  the  other,  without  finding  any  ground  for 
preferring  one  to  the  other."     17  Annuaire  26. 

33See  Audinet,  Principes  elcmentaircs  dc  droit  international  prvu6  (2d. 
ed.),  234;  S.  1899,  2,  105;  Bartin,  Revue  de  droit  international  et  de 
legislation  comparce  144;  Buzzati,  18  Annuaire  146;  Kahn,  30  Ihering's 
Jahrbiicher  fiir  die  Dogmatik  23;  Laine,  23  Clunet  257;  3  Darras  48; 
Ligeoix  30  Clunet  485;  Pillet,  Principes  de  droit  international  prive  161; 
Droit  international  prive  241 ;    1   Regelsberger,  Pandekten    164-165. 

This  theory  has  been  appropriately  described  as  involving  a  game  of 
battledore  and  shuttlecock  (1  Regelsberger,  Pandekten  164),  or  as  in- 
ternational lawn-tennis    (Buzzati,   18  Annuaire   146). 

"Westlake,  Private  International  Law   (4th  ed.),  31. 

wv.  Bar,  Theory  and  Practice  of  Private  International  Law  (Gilles- 
pie's transl.),  20911. 
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the  matter,  a  view  approved  by  Professor  Weiss  of  the  Ecole  de 
Droit,  Paris,36  and  by  Dicey,37  but  this  is  only  an  expedient  re- 
sorted to  in  order  to  reach  a  solution.  But  even  if  there  were 
nothing  illogical38  in  breaking  off  after  the  first  reference,  the 
strongest  scientific  reasons,  to  be  considered  hereafter,  would  speak 
against  the  doctrine  of  renvoi  in  this  form. 

From  a  practical  standpoint  it  should  be  noted  that  the  result 
reached  under  this  theory  of  true  renvoi  or  Weiterverweisung 
would  depend  (i)  upon  the  rule  relating  to  the  Conflict  of  Laws 
prevailing  in  the  foreign  country  upon  the  point  in  question;  (2) 
upon  the  further  question  whether  such  foreign  law  itself  sanc- 
tioned renvoi  in  one  form  or  another.  Assume,  for  example,  that  two 
Englishmen,  A  and  B,  leave  movables  in  England,  and  that  A  dies 
domiciled  in  Italy,  and  B  in  France,  but  without  having  acquired 
an  authorized  domicile  in  the  French  sense.  Under  these  circum- 
stances the  Private  International  Law  of  both  France  and  Italy 
would  require  that  the  property  be  distributed  according  to 
English  law.  But  renvoi,  which  is  sanctioned  by  the  courts  of 
France,  is  not  a  part  of  the  Italian  system  of  Private  Interna- 
tional Law.  It  would  follow,  granted  renvoi  in  the  above 
sense  is  a  part  of  the  law  of  England,  that  A's  next  of  kin 
would  be  actually  determined  by  the  English  statute  of  dis- 
tributions, while  B's  next  of  kin,  owing  to  the  fact  that  renvoi  is 
also  a  part  of  the  French  law,  would  be  determined  by  the 
French  statute.39  It  is  apparent  also  that  in  those  cases  in  which 
the  law  of  two  foreign  countries  is  involved,  as  for  example  in 
the  case  of  legitimation  by  subsequent  marriage  under  the  Eng- 
lish rule  of  Private  International  Law  when  the  parties  have 
changed  their  domicile  between  the  time  of  the  birth  of  the  child 

M3  Weiss,  Traite  de  droit  international  prive  80. 

"Dicey,  Conflict  of  Laws  (2d  ed.),  721-722.  So,  practically,  Piggott, 
Foreign  Judgments  (3d  ed.),  II,  pp.  263-264. 

^Zitelmann,  Professor  of  the  University  of  Bonn,  says  that  the  attain- 
ment of  a  reasonable  result  being  the  object  of  all  interpretation,  it  must 
be  assumed,  in  order  to  obviate  the  absurd  consequence  referred  to,  to 
have  been  the  legislative  intent  that  there  should  be  only  one  reference. 
(International  Privatrecht,  vol.  I,  pp.  240-244.)  Zitelmann  is  followed  by 
Klein,  27  Archiv  fur  Bilrgerliches  Recht  266-267.  Buzzati's  answer  to  Zitel- 
mann is  that  the  interpretation  itself  must  be  reasonable,  which  it  is  not 
when  it  is  necessary  to  admit  that  the  same  rule  of  the  Conflict  of  Laws  says 
one  thing  when  applied  by  a  foreign  judge  and  the  opposite  thing  when  ap- 
plied by  a  national  judge.  77  Rinzio,  81  (quoted  in  Bate,  Notes  on  Renvoi 
52). 

^These  are  the  logical  results  when  the  local  judge  is  required  to  de- 
cide a  case  in  the  same  manner  as  it  would  be  decided  by  the  courts  of  the 
foreign  country. 
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and  the  marriage,  obviously  an  impossible  task  would  be  asked  of 
the  judge  if  he  were  required  to  let  each  of  them  have  the  last 
word  with  respect  to  the  matter  in  controversy. 

Fiore,  the  distinguished  Italian  jurist,  would  allow  the  applica- 
tion of  foreign  law  in  its  totality  in  all  cases  governed  by  the  per- 
sonal law  of  the  parties.  Following  Mancini,  he  holds  that  the 
country  of  which  a  person  is  a  subject,  though  he  is  domiciled  in 
another  State,  should  be  regarded  as  the  competent  legislative 
authority  with  respect  to  all  matters  affecting  his  person  and  that 
to  the  extent  such  jurisdiction  has  been  exercised  by  the  national 
legislator  it  must  be  recognized  by  all  other  countries.  Hence,  if 
the  national  legislator  should  prescribe  that  the  lex  domicilii  shall 
govern  in  a  given  case,  such  direction  must  be  followed.40 

Fiore's  deductions  would  appear  to  be  entirely  sound,  but  his 
assumption  regarding  the  competency  of  the  national  legislator 
is  in  conflict  with  the  generally  established  law  or  accepted  theory 
on  the  continent,  as  well  as  with  the  principle  of  the  territoriality 
of  the  law  firmly  imbedded  in  the  common  law.41 

v.  Bar,  Professor  of  International  Law  at  the  University  of 
Gottingen,  and  Westlake.  contrary  to  the  preceding  theories,  con- 
tend in  favor  of  the  application  of  the  lex  fori  whenever  there  is 
disagreement  in  the  rules  of  Private  International  Law  in  the  coun- 
tries concerned.  Both  conclude  that  under  such  circumstances 
there  is  in  reality  no  conflict  at  all.  but  a  gap  in  the  legislation 
which  the  lex  fori  is  called  upon  to  fill  as  a  subsidiary  law.  West- 
lake's  formulation  of  this  theory,  which  in  some  respects  is  more 
logical  than  that  of  v.  Bar,42  is  substantially  as  follows : 

"28  Clunet  424-442,  681-704. 

"For  an  extended  analysis  and  criticism  of  Fiore's  theory  see,  Laine, 
3  Darras  51-53,  319-335;  5  Darras,  21-24. 

"With  respect  to  v.  Bar's  theory  consult  his  Theorif  unci  Praxis  des 
intcrnationalen  Privatrcchts,  I,  pp.  270-281  ;  2  Holtzendorff's  Encyclopadie 
dcr  Rechtswissenschaft  (6th  ed.  by  Kohler),  19;  8  Niemeyer  177-188; 
18  Atmuaire  41,  153-157,  I/4-I.75- 

According  to  the  same  writer  the  thought  of  the  legislator  in  directing 
the  application  of  foreign  law  is  about  as  follows :  "Though  I  regard  my 
law  as  the  better  and  the  more  reasonable,  it  is  generally  more  important  to 
aim  at  international  uniformity  of  treatment  even  at  the  risk  that  objectively 
the  result  is  not  so  good.  If  we  should  desire  to  apply  our  law  exclusively 
in  those  cases  also  in  which  the  legal  relationship  has  a  much  more  import- 
ant connection  with  foreign  countries  the  advantages  gained  from  the  ap- 
plication of  our  better  law  would  be  out  of  proportion  to  the  disadvantages 
with  respect  to  international  uncertainty  of  law  resulting  therefrom.  *  *  * 
Just  as  I  treat  foreign  law,  so  shall  I  also  be  treated  in  general.  If  I  ex- 
pect and  demand  that  my  law  shall  be  taken  into  consideration  by  other 
countries,  I  must  as  far  as  possible  admit  the  application  of  foreign  law  in 
analogous  cases. 
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"A  distinction  between  internal  law  and  international  law  be- 
longs only  to  the  science  of  law  but  does  not  actually  exist.  Sup- 
pose a  legislator  says  (a)  that  the  capacity  to  make  a  will  shall 
be  acquired  at  the  age  of  19;  (b)  that  the  capacity  of  persons 
shall  be  governed  by  their  national  law.  Rule  (a)  would  have  no 
meaning  without  rule  (b).  Whose  testamentary  capacity  is  ac- 
quired at  19?  No  answer  can  be  given  without  the  aid  of  rule 
(b)  fixing  the  category  of  persons  whose  capacity  the  legislator 
believes  he  has  a  right  to  fix.  According  to  (b),  (a)  says  that 
the  capacity  of  the  subjects  of  the  legislator  is  acquired  at  19, 
but  (b)  says  nothing  regarding  the  capacity  of  foreigners  domi- 
ciled within  its  territory.  If  rule  (b)  had  said  that  capacity  shall 
be  governed  by  the  law  of  domicile  it  would  have  said  nothing 
regarding  the  capacity  of  its  own  subjects  domiciled  abroad. 

"In  whatever  terms  rule  (b)  may  be  expressed  its  true  sense 
would  be  limited  to  the  cases  which,  according  to  the  ideas  of  the 
legislator,  fall  within  his  authority.  There  are  normal  cases  which 
the  legislator  deems  to  belong  to  him  and  with  regard  to  which 
he  intends  to  legislate.  The  Danish  legislator,  for  example,  who 
attaches  a  decisive  importance  to  domicile,  will  regard  as  the 
normal  case  in  the  matter  under  discussion  a  person  domiciled 
in  Denmark  for  which  he  fixes  the  age  at  21.  The  Italian  legis- 
lator, on  the  other  hand,  attaching  a  decisive  importance  to  nation- 
ality the  normal  case  will  be  that  of  an  Italian  subject  and  for 
him  he  fixes  the  age  at  19. 

"A  legislator  who  regards  a  certain  case  as  normal  will  regard 
analogous  cases  as  being  normal  for  other  legislators  and  as  belong- 
ing to  them.  A  Danish  legislator,  therefore,  will  direct  his  judges 
to  assign  to  persons  domiciled  in  a  foreign  country  such  capacity 
as  such  foreign  legislator  may  have  attributed  to  them,  and  the 
Italian  legislator  will  do  the  same  with  respect  to  the  capacity  of 
foreigners  which  their  national  legislator  has  attributed  to  them. 

"By  means  of  this  second  step  the  Danish  legislator  disposes 
of  persons  domiciled  in  a  country  whose  legislation  in  the  matter 

"We  see  therefore  that  the  rule  of  Private  International  Law,  how- 
ever closely  it  may  be  connected  with  the  rule  of  substantive  law,  is  never- 
theless by  no  means  a  pure  expression  of  the  applicability  of  our  law ; 
that  the  legislator  establishing  a  certain  point  of  contact  for  his  Private  In- 
ternational Law  is  far  from  asserting  that  he  has  no  substantive  law 
for  other  cases. 

"The  legislator  determining  the  right  of  succession  according  to  the 
domicile  of  the  deceased  says  merely :  'For  me  domicile  is  a  more  im- 
portant point  of  contact  than  nationality  or  any  other  principle.  I  would 
gladly  apply  my  rules  concerning  succession  also  to  my  subjects  residing 
abroad,  to  all  property  situated  in  my  territory,  etc.  Yet  I  know  that  if 
I  want  to  aim  at  international  uniformity  of  law  I  can  claim,  on  principle 
at  least,  but  one  point  of  contact.  That  being  so,  I  prefer  to  assure  the 
strict  application  of  my  rules  concerning  succession  as  to  those  who  live 
in  my  territory.  I  will  rather  suffer  an  application  of  foreign  law  to  my 
subjects  abroad  than  to  admit  its  application  to  persons  domiciled  within 
my  territory.'  " 

40  Ihering's  fahrbiicher  fiir  die  Dogmatik  67-68. 
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is  also  based  on  the  lex  domicilii.  But  it  does  not  provide  a  rule 
for  persons  domiciled  in  a  country,  such  as  Italy,  whose  legislation 
is  silent  as  to  the  capacity  of  persons  domiciled  in  such  jurisdic- 
tion. A  third  step  is  here  necessary,  viz.,  to  direct  the  judge  to 
apply  in  the  absence  of  another  law,  the  normal  law.  The  Dane 
domiciled  in  Italy  will  be  deemed  in  Denmark,  therefore,  to  have 
reached  the  age  of  testamentary  capacity  only  at  21  and  in  Italy, 
at  the  age  of  19. 

"As  to  what  the  Germans  call  Weiterverweisung,  suppose  two 
citizens  of  New  York  (capacity  to  contract  being  governed  there 
by  the  lex  loci)  enter  a  contract  in  Italy,  being  at  that  time  domi- 
ciled in  France,  and  that  litigation  with  respect  thereto  arises  in 
England.  The  lex  fori  (England)  applying  the  law  of  the  domi- 
cile at  the  time  of  the  making  of  the  contract  to  determine  the 
capacity  of  the  parties  to  enter  it  will  refer  the  matter  to  France. 
France  having  adoped  the  principle  of  nationality  with  respect 
to  capacity,  will  answer :  'The  case  does  not  belong  to  me  ;  it  belongs 
to  the  New  York  legislator.'  Should  the  English  judge,  following 
the  direction  of  the  French  law,  ask  the  New  York  law  it  would 
tell  him  that,  in  its  opinion,  the  case  did  not  belong  either  to  New 
York,  but  (under  the  rule  lex  loci)  to  the  Italian  legislator. 

"But  under  rule  (b)  the  English  judge  need  not  follow  the 
direction  given  by  France  to  consult  New  York  law.  Instead  he 
should  apply  the  normal  law  of  his  own  country,  rule  (a).  The 
judge  must  determine  in  the  first  instance  to  which  country  the  legal 
relationship  presented  to  him  belongs ;  if  the  law  of  the  latter, 
based  upon  another  system  regarding  the  Conflict  of  Laws,  says 
that  the  case  does  not  belong  to  it,  there  is  no  further  reference  to 
the  law  of  a  third  state."43 

A  necessary  consequence  of  the  theory  propounded  by  v.  Bar 
and  Westlake  is  that  it  must  lead  to  the  rejection  of  Weiterver- 
weisung (transmission).  By  regarding  the  aims  of  the  science  of 
Private  International  Law  as  confined  to  a  determination  of  the 
limits  of  the  application  of  the  domestic  law  without  a  correspond- 
ing definition  of  the  application  of  the  foreign  law,  they  are  led 
to  the  view  that  whenever  the  rules  of  Private  International  Law 
of  two  countries  differ  there  is  in  reality  no  provision  in  either  leg- 
islation regarding  the  point  in  question;  hence,  the  judge  of  the 
forum,  being  under  an  obligation  to  render  a  decision  in  the  case, 
has  no  recourse  except  that  of  applying  the  lex  fori. 

Without  dwelling  upon  the  singular  results4*  that  would  be 
obtained  if  Westlake's  theory  that  there  is  in  reality  no  positive 

43The  above  is  a  condensed  statement  of  Westlake's  note  to  the  In- 
stitute of  International  Law.  See  18  Annuaire  35-40.  See  also,  Westlake, 
Private  International  Law  (4th  ed.),  25-40. 

"For  example,  the  majority  of  an  Englishman  domiciled  in  Italy  would 
have  to  be  determined  in  Germany  {lex  patria)  by  the  German  law  relating 
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conflict  but  merely  a  mutual  disclaimer  of  jurisdiction  became 
accepted  law,  it  is  easy  to  show  that  it  rests  upon  premises  which 
lack  all  real  support.  His  point  of  departure — that  there  is  an 
inseparable  connection  between  the  rules  of  Private  International 
Law  of  a  given  country  and  its  internal  or  territorial  law,  so  that, 
according  to  the  real  intention  of  the  legislator,  the  former  must 
be  deemed  to  define  the  limits  of  the  latter's  application,  cannot 
be  admitted.  In  Roman  Law,  for  example,  there  were  no  rules  of 
Private  International  Law  in  the  proper  sense ;  hence  it  would  ap- 
pear that  the  Roman  legislator  enacted  laws  without  reference  to 
their  application  in  space.  As  to  the  modern  continental  countries, 
notwithstanding  the  fact  that  the  science  of  Private  International 
Law  has  been  known  to  them  since  the  fourteenth  century,  their 
present  codes,  almost  without  exception,  contain  such  scant  provi- 
sions relating  to  the  Conflict  of  Laws  that  an  assertion  that  the 
legislator  in  adopting  a  rule  of  internal  law  in  reality  defined  its 
operation  in  space  by  the  corresponding  rule  of  Private  Interna- 
tional Law  is  an  absurdity.  In  most  instances  no  such  rule  of 
Private  International  Law  could  be  found  in  any  law.  And  with 
respect  to  England  and  the  United  States  the  unsoundness  of 
Westlake's  contention  is  all  the  more  apparent  for  the  reason  that 
the  law  of  England  was  fully  developed  before  the  rules  relating 
to  the  Conflict  of  Laws,  taken  over  from  the  continent,  became  a 
part  thereof.  With  what  show  of  reason  can  it  be  said  then  that 
the  two  are  one  and  inseparable?45  Laws  are  enacted  by  a  leg- 
to  majority,  for  the  reason  that  both  England  {lex  domicilii)  and  Italy  {lex 
patria)   would  be  deemed  to  have  declined  jurisdiction. 

Buzzati  gives  another  illustration :  Suppose,  he  says,  State  A  ap- 
plies the  lex  rei  sitee  to  immovables,  the  lex  domicilii  to  movables,  and 
the  lex  loci  actus  to  the  form  of  wills.  The  law  of  B  is  the  same  except 
that  the  national  law  of  the  deceased  shall  govern  the  distribution  of  his 
movables.  A  subject  of  State  A  dies  domiciled  in  State  B,  leaving  a 
will  executed  in  B.  His  estate  is  composed  of  movables  and  of  immovable 
property  situated  in  State  B.  A  judge  of  A  has  to  decide  in  regard  to 
the  disposition  of  his  estate.  The  law  of  B  concerning  testamentary  and 
intestate  succession  being  proved,  the  judge  would  apply  its  provisions 
regarding  the  form  of  the  will  and  those  relating  to  the  immovable 
property,  but  when  he  came  to  the  movable  property,  he  would  have  to 
assume  that  there  was  a  gap — that  is,  that  the  provisions  of  State  B  re- 
garding the  distribution  of  personal  property  do  not  exist.  8  Niemeyer 
455- 

ttBate,  in  his  Notes  on  Renvoi  87-107,  maintains  the  following  thesis: 
"\\  hen  once  a  jural  relation,  or  an  element  therein,  is  perceived  to  be  out- 
side the  dominion  of  the  [territorial]  law  of  England,  it  is  deemed  by 
English  courts  to  be  in  the  dominion  of  International  Law,  and  not  in 
the  dominion  of  any  other  legal  system." 
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islator  without  any  thought  of  their  operation  in  space.46  The 
object  of  the  science  of  the  Private  International  Law  of  a  par- 
ticular country  is  to  fix  the  limits  of  the  application  of  the  terri- 
torial law  of  such  country,  but  its  aim  is  not  restricted  to  this.  It 
includes  also  the  determination  of  the  foreign  law  applicable  in 
those  cases  in  which  the  lex  fori  does  not  control.  Otherwise  the 
courts  of  the  forum  would  be  left  by  the  national  legislator  with- 
out a  guide  as  to  the  applicatory  law  in  that  class  of  cases.  Nor 
can  the  application  of  the  territorial  law  of  a  foreign  country  be 
made  dependent  upon  the  wishes  of  the  foreign  legislator.  If  its 
enforcement  rested  upon  mere  comity  or  courtesy  to  such  foreign 
State  and  not  upon  considerations  of  justice  and  international  con- 
venience, the  substitution  of  the  lex  fori  for  a  foreign  law  which 
did  not  care  to  govern,  might  be  regarded  as  a  voluntary  with- 
drawal of  an  offer  or  unappreciated  courtesy  extended  to  such  for- 
eign country  rather  than  as  resulting  from  the  commands  of  the 
foreign  sovereign.47  But,  inasmuch  as  the  application  of  foreign 
law  under  modern  conditions  has  become  a  jural  necessity,48   it 

"Kahn,  30  Ihering's  Jahrbuchcr  fiir  die  Dogmatik  29-30,  has  attempted 
to  show  that  in  comparison  with  the  rules  of  internal  law  those  of  Private 
International    Law   possess  ordinarily   a   subordinate   character. 

47See  Weiss,  18  Annuaire  151.  (Why  not  accept  the  gift  when  the  for- 
eign law  yields  to  the  lex  fori?  Why  be  more  of  a  royalist  than  the  king?)  ; 
1  Rolin,  Principes  du  droit  international  prive  259.  (Why  be  more  cath- 
olic than  the  pope?) 

48Savigny,  Private  International  Law  (Guthrie's  transl.),  27-29;  Laine, 
Introduction    au   droit   international  prive    19-44. 

The  old  theory  of  comity  or  courtesy,  first  propounded  by  the  Dutch 
jurists,  H'nber  and  Voet,  and  accepted  in  England  as  the  basis  of  its 
Conflict  of  Laws,  has  given  way  there,  as  well  as  in  the  United  States 
to-day,  to  that  of  jural  necessity. 

Courts  resort  to  the  law  of  another  country  "not  ex  comitate,  but  ex 
debito  justitice."  Lord  Brougham  in  Warrender  v.  Warrender  (1835)  2 
CI.  &  F.  488.  530. 

"The  application  of  foreign  law  is  not  a  matter  of  caprice  or  option ; 
it  does  not  arise  from  the  desire  of  the  sovereign  of  England,  or  of  any 
other  sovereign,  to  show  courtesy  to  other  states.  It  flows  from  the  im- 
possibility of  otherwise  determining  whole  classes  of  cases  without  gross 
inconvenience  and  injustice  to  litigants,  whether  natives  or  foreigners." 
Dicey,  Conflict  of  Laws   (2d  ed.),   10-11. 

"The  true  foundation  on  which  the  administration  of  International 
Law  must  rest  is,  that  the  rules  which  are  to  govern  are  those  which  arise 
from  the  mutual  interest  and  utility,  from  a  sense  of  the  inconvenience 
which  would  result  from  a  contrary  doctrine,  and  from  a  sort  of  moral 
necessity  to  do  justice,  in  order  that  justice  may  be  done  to  us  in  return." 
Story,  Conflict  of  Laws   (8th  ed.),  sec.  35. 

"Comity,  in  the  legal  sense,  is  neither  a  matter  of  absolute  obligation, 
on  the  one  hand,  nor  of  mere  courtesy  and  good  will,  upon  the  other. 
But  it  is  the  recognition  which  one  nation  allows  within  its  territory  to  the 
legislative,  executive  or  judicial  acts  of  another  nation,  having  due  regard 
both  to  international  duty  and  convenience,  and  to  the  rights  of  its  own 
citizens  or  of  other  persons  who  are  under  the  protection  of  its  laws." 
Mr.  Justice  Cray  in   Hilton  v.  Guyot   (1895)    159  U.  S.   113.   163-164. 
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follows,  in  view  of  the  absence  of  a  common  superior,  that  each 
sovereign  State,  in  accordance  with  its  own  sense  of  duty,  both 
to  its  own  inhabitants  and  to  the  rest  of  the  world,  must  designate 
the  law  which,  based  upon  the  nature  of  things,  shall  settle  the  con- 
troversy.49 To  leave  the  final  decision  of  a  case  to  a  foreign  law- 
giver means,  in  reality,  nothing  less  than  an  abdication  of  sover- 
eignty and  a  failure  on  the  part  of  a  State  to  discharge  the  duties 
owed  to  its  inhabitants.50  As  a  result  it  may  happen  that  the 
courts  of  one  State  will  determine  the  rights  of  litigants  with  ref- 
erence to  the  law  of  a  foreign  country  when  such  country  itself 
would  not  so  determine  them.  But,  unfortunate  as  this  is,  it  will 
happen  whether  renvoi  is  adopted  or  not,  as  long  as  there  are  dif- 
ferences in  the  rules  of  Private  International  Law. 

A  number  of  authors  have  advocated  renvoi  in  the  belief  that 
it  would  tend  toward  greater  international  harmony  in  the  law — 
the  ultimate  aim  of  the  science  of  Private  International  Law.51 
Such  an  assumption,  however,  is  unwarranted.  Suppose,  again, 
that  A,  a  citizen  of  the  United  States,  formerly  a  resident  of  New 
York,  dies  domiciled  in  Italy,  and  the  question  as  to  who  is  en- 
titled to  his  personal  estate  left  in  New  York  arises  before  a  New 
York  judge.  If  renvoi  is  rejected  the  New  York  judge  would 
distribute  the  property,  of  course,  according  to  the  Italian 
statute  of  distributions  {lex  domicilii).  The  Italian  courts,  on  the 
other  hand,  by  reason  of  their  principle  of  nationality,  would  apply 
the  New  York  statute  of  distributions.  If  renvoi  is  adopted,  the 
New  York  courts  would  apply  the  New  York  statute  of  distribu- 

ia"Renvoi,  in  effect,  in  whatever  manner  it  be  understood,  involves 
the  influence,  more  or  less  direct  and  effective,  of  the  state  whose  law  is 
declared  applicable  upon  the  international  law  of  the  state  which  declares 
it  applicable."     Laine,   3   Darras,  332. 

The  argument  that  the  foreign  law,  having  jurisdiction  under  the  lex 
fori,  has  created  rights  which  must  be  recognized  involves  in  effect  a 
petitio  principii.  The  very  question  is  whether  the  lex  fori  should  recog- 
nize alleged  rights  created  not  by  the  territorial  law  of  the  foreign  country 
referred  to,  but  by  that  of  another  state  which  is  incompetent  under  the 
lex  fori. 

"Audinet,  S.  1899,  2,  105;  Bartin.  30  Revue  de  droit  international  et  de 
legislation  comparce  295;  Bustamante,  17  Annuaire  220;  Catellani,  18  An- 
nuaire  170;  Chretien,  13  Clunet  174  n.  2 ;  1  Gierke,  Deutsches  Privatrecht 
214;  Klein,  27  Archiv  fur  biirgcrliches  Recht  273;  Labbe,  12  Clunet  12: 
Laine.  23  Clunet  256;  3  Darras,  334-335;  Laurent,  S.  1881,  4,  42;  Olivi, 
Revue  de  droit  international  et  de  legislation  comparee,  1900,  pp.  31-32; 
Pic,  D.  1899,  2-  4!o;  Pillet,  Droit  international  prive  241-242. 

^'Chausse,  24  Clunet  23 ;  Revue  critique  de  legislation  et  de  jurispru- 
dence 1888,  p.  197;  1  Dernburg,  Das  biirgerliche  Recht  103;  2  Vareilles-Som- 
mieres,  La  synthese  du  droit  international  prive  98;  3  Weiss,  Traite  de 
•droit  international  prive  81;   18  Annuaire  151. 


206  COLUMBIA  LAW  REVIEW. 

tions  and  the  Italian  courts  the  Italian  statute.52  There  is  no 
identity  of  result.53  Each  country  has  simply  been  forced  to  dis- 
tribute the  property  according  to  a  statute  which,  in  the  nature 
of  things,  it  deemed  inapplicable.  Renvoi  or  no  renvoi,  such  in- 
consistencies will  remain.  Uniformity  of  decision  cannot  be  ob- 
tained until  the  elimination  of  the  differences  in  the  systems  of 
Private  International  Law  through  international  agreement. 

It  follows  that  whenever  the  question  as  to  the  creation  of 
rights  under  the  law  of  a  foreign  country  arises  before  the  tribu- 
nals of  another  State  the  existence  or  non-existence  of  such  rights 
depends,  properly  speaking,  not  upon  the  will  of  the  foreign  law- 
giver, but  upon  the  lex  fori,  which  must  be  deemed  to  have  adopted 
the  foreign  internal  or  territorial  law  for  the  purpose. 

It  may  thus  be  said  that  renvoi  is  insupportable  in  theory,  and 
that  it  offers  no  real  advantage  to  recommend  its  adoption  on 
grounds  of  expediency.  Courts  that  have  sanctioned  renvoi  seem 
to  have  done  so  as  a  convenient  means  to  escape  the  necessity  of 
applying  foreign  law,  a  task  often  of  considerable  difficulty,  but 
they  have  forgotten  that  this  apparent  gain,  even  if  Westlake's 
theory  were  adopted,  can  be  had  only  after  proof  of  the  existence 
of  a  different  rule  governing  the  Conflict  of  Laws  in  the  foreign 
country.  The  burden  upon  the  judge  would,  in  fact,  be  increased 
and  not  diminished,  for  he  would  be  obliged,  to  some  extent  at 
least,  to  acquaint  himself  with  the  rules  of  Private  International 
Law  prevailing  in  foreign  countries.54  Concerning  our  own  Con- 
flict of  Laws,  it  has  been  said  by  Mr.  Justice  Porter  in  Saul  v.  His 
Creditors,*5  that  the  questions  relating  thereto  "are  the  most  em- 

62This  statement  is  based  upon  the  actual  decisions  in  the  various  coun- 
tries with  regard  to  renvoi.  If  the  rules  of  Private  International  Law  of 
both  New  York  and  Italy  should  compel  the  local  judge  to  regard  himself 
as  sitting  in  the  foreign  country  we  should  have  the  same  result  as  if 
renvoi  were  no  part  of  the  law  of  either  country. 

'"That  renvoi  will  not  promote  the  execution  of  foreign  judgments 
has  been  shown  by  Bartin,  30  Revue  de  droit  international  et  de  legislation 
comparee  139-157.  See  also,  Bartin,  D.  1888,  2,  28;  Buzzati,  18  Annuaire 
152. 

r,4The  extent  would  depend  upon  the  theory  adopted  by  the  courts. 
Should  Westlake's  theory  prevail,  the  lex  fori  would  become  applicable  upon 
mere  proof  that  the  corresponding  rule  governing  the  Conflict  of  Laws  in 
the  foreign  country  was  different  from  that  of  the  forum.  If  renvoi  in 
the  stricter  sense,  inclusive  of  W eiterverzveisung,  obtained,  the  judge  of 
the  forum  might  be  compelled,  according  to  circumstances,  to  investigate 
the  Private  International  Law  of  several  countries,  and  to  decide  the  case 
after  all,  not  according  to  the  lex  fori,  but  according  to  the  internal  or  terri- 
torial law  of  some  foreign  country. 

55(La.   1827)   5  Martin   (n.   s.)   569. 


THE   RENVOI    THEORY.  207 

barrassing  and  difficult  of  decision  that  can  occupy  the  attention 
of  those  who  preside  in  courts  of  justice."  How  hopelessly  em- 
barrassing would  they  become  if  the  additional  burden  of  apply- 
ing the  Private  International  Law  of  any  country  of  the  civilized 
world  were  placed  upon  the  shoulders  of  our  judges?58 

{To  be  concluded.) 

Ernest  G.  Lorenzen. 

The  George  Washington  University. 

66The  fundamental  nature  of  the  differences  in  their  systtms  of  Private 
Internationa]  Law  and  especially  the  uncertainty  of  their  rules  relating  to 
public  policy  make  the  application  of  foreign  law  as  a  whole  practically  an 
impossible  task. 


INADEQUACY   OF    THE    PRESENT    FEDERAL 
STATUTE  REGULATING  INTER- 
STATE RENDITION. 

When  the  Fathers  inserted  in  the  Constitution  of  the  United 
States  the  provision  that  the  Congress  shall  have  power  "to 
regulate  commerce  with  foreign  nations  and  among  the  several 
States,  and  with  the  Indian  tribes"  States-rights  advocates  could 
scarcely  have  apprehended  that  their  successors  in  political  faith 
would  regard  it  as  a  veritable  "Pandora  Box."  Direct  legislation 
under  this  clause  was  not  resorted  to  for  many  years,  but  through 
the  Interstate  Commerce  Act  and  the  Sherman  Act  the  Interstate 
Commerce  Clause  has  proved  perhaps  the  most  prolific  source  of 
federal  paternalistic  government.  It  was  also  provided  in  the 
Constitution  that 

"A  person  charged,  in  any  State,  with  treason,  felony  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  another  State, 
shall,  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  State  having 
jurisdiction  of  the  crime."1 

This  clause,  in  one  sense  correlative  of  the  Interstate  Commerce 
Clause,  is  more  radically  important  than  it  for  the  maintenance  of 
a  national  government.  Unless,  indeed,  authority  for  interstate  ren- 
dition of  fugitives  from  justice  had  been  incorporated  in  the  fun- 
damental law  and  its  spirit  had  been  reasonably  well  observed, 
there  would  have  ensued  a  condition  more  or  less  approximating 
interstate  anarchy.  The  better  opinion  is  that,  as  all  attributes  of 
sovereignty  not  delegated  to  the  general  government  are  reserved 
to  the  several  States,  if  the  matter  had  not  been  touched  upon  in 
the  Constitution,  the  States  would  have  had  the  discretionary  right 
to  surrender  alleged  criminals.2     But  there  could  have  been  no 

'Art.  IV,  sec.  2,  subd.  2. 

2An  article  by  Mr.  Charles  P.  McCarthy  in  the  Green  Bag  for  Novem- 
ber, 1907,  (19  Green  Bag  1636)  on  "A  Constitutional  Question  Suggested 
by  the  Trial  of  William  D.  Haywood,"  takes  as  its  text  the  case  of  one 
Haywood  and  others  who  were  charged  with  being  accessories  while  in 
Colorado  to  a  murder  committed  in  Idaho.  Through  connivance  between 
officials  of  the  two  States  the  suspects  were  kidnapped  in  Colorado  by 
officers  of  Idaho  and  transferred  to  the  latter  State.  The  Supreme  Court 
of  the  United  States  decided,  in  accordance  with  well  established  law,  that 
the  prisoners  were  not  entitled  to  be  returned  to  Colorado  because  of  the 
irregular  manner  by  which  their  presence  had  been  procured  in  Idaho. 
As  it  was  probably  just  and  proper  under  the  circumstances  that  those  de- 
fendants should  be  submitted  to  the  jurisdiction  of  the  Idaho  court,  Mr. 
McCarthy  deduces  an  illustrative  argument  for  the  adoption  of  an  orderly 
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assurance  of  uniformity  or  consistency  of  policy  by  state  officers 
in  responding  to  demands  for  extradition,  or  of  state  statutes  in 
attempting  to  regulate  it.  The  arbitrary  refusals  which,  notwith- 
standing the  law,  state  executives  have  often  given,  instances  of 
which  will  be  hereafter  referred  to,  forcibly  indicate  the  chaotic 
conditions  that  would  have  prevailed. 

legal  procedure  to  accomplish  a  similar  result  in  all  cases.  It  is  conceded 
that  congressional  legislation  on  the  subject  could  not  be  had  without  a 
constitutional  amendment  authorizing  it.  It  was  further  suggested,  how- 
ever, that  the  States  might  legislate  on  the  subject.  The  power  of  the 
States,  through  undelegated  sovereignty,  seems  clear.  Moreover,  legal 
analogies  would  not  be  violated  as,  according  to  the  common  law,  the  place 
of  the  commission  of  a  crime  is  not  where  the  act  was  set  in  motion,  but 
where  it  takes  effect.  There  is,  however,  a  serious  question  of  the  ex- 
pediency of  the  proposal. 

There  have  undoubtedly  been  anomalies  and  abuses  under  the  present 
law.  The  most  striking  illustration  is  furnished  by  the  case  of  State  v. 
Hail  (1894)  114  N.  C.  909;  115  N.  C.  811.  It  appeared  that  the  defendants, 
being  in  North  Carolina,  fired  a  shot  which  caused  the  death  of  a  person 
across  the  boundary  line  in  Tennessee.  The  defendants  we're  tried  for 
murder  in  North  Carolina;  but  its  Supreme  Court  held  that  the  courts  of 
Tennessee  alone  had  jurisdiction  because  the  prisoners  "were  deemed  by 
the  law  to  have  accompanied  the  deadly  missile  sent  by  them  across  the 
boundary  and  to  have  been  constructively  present  when  the  fatal  wound 
was  actually  inflicted."  Subsequently,  a  demand  to  extradite  them  from 
North  Carolina  to  Tennessee  was  denied  upon  the  ground  that  they  had 
not  been  physically  present  in  the  latter  State.  The  circumstances  were 
very  flagrant  and  the  miscarriage  of  justice  very  gross.  If  it  were  not  that 
the  majority  of  the  States  have  changed  the  common  law  by  statute,  so 
that  a  person  is  now  guilty  of  a  crime  both  in  the  State  where  the  act  is 
set  in  motion  and  where  it  takes  effect,  necessity  for  extension  of  the  extra- 
dition privilege  would  be  very  pressing. 

In  the  opinion  of  the  writer  the  agitation  for  state  legislation  may  well 
iDe  directed  towards  universalizing  such  change  in  the  common  law  so  that 
there  shall  not  remain  in  the  Union  a  forum  as  impotent  as  that  of  North 
Carolina  in  State  v.  Hall.  There  may  be  set  off  against  that  lamentable 
judicial  fiasco  the  case  of  State  v.  Botkin  (1901)  132  Cal.  231,  98  Pac.  861. 
The  defendant  deposited  poisoned  candy  in  the  mail  within  the  State  of 
California  directed  to  a  person  in  the  State  of  Delaware,  where  it  was  re- 
ceived by  the  latter,  who  died  from  eating  it.  After  a  long  and  obstinate 
litigation  the  conviction  of  the  culprit  has  finally  beeen  affirmed  by  the  Su- 
preme Court  of  California,  and  she  is  now  serving  a  life  sentence  for  her 
crime.  So  much  individual  oppression  would  result  if  the  authority  existed 
summarily  to  remove  a  person,  even  though  she  had  never  been  within  the 
demanding  State,  and  try  her  on  a  criminal  charge  far  distant  from  her 
home  and  her  friends,  that  not  improbably  in  the  long  run  the  law  as  it  ex- 
ists is  more  conducive  to  justice.  The  following  language  from  the  opinion 
in  Ex  parte  Smith  (1842)  3  McLean  121,  136-7,  though  uttered  apropos  of 
the  duty  of  care  in  sifting  evidence,  is  not  inappropriate : 

"No  case  can  arise  demanding  a  more  searching  inquiry  into  the  evi- 
dence than  cases  arising  under  this  part  of  the  constitution  of  the  United 
States.  It  is  proposed  to  deprive  a  free  man  of  his  liberty — to  deliver  him 
into  the  custody  of  strangers,  to  be  transported  to  a  foreign  State,  to  be 
arraigned  for  trial  before  a  foreign  tribunal,  governed  by  laws  unknown 
to  him — separated  from  his  friends,  his  family,  and  his  witnesses,  unknown 
and  unknowing.  Had  he  an  immaculate  character  it  would  not  avail  him 
with  strangers.  Such  a  spectacle  is  appalling  enough  to  challenge  the 
strictest  analysis." 
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The  extradition  function  is,  indeed,  so  important  that  Congress, 
as  early  as  1793,  adopted  a  statute  to  prescribe  the  manner  of  its 
exercise.  By  an  Act,  approved  on  February  12th  of  that  year,  as 
substantially  reproduced  in  section  5278  of  the  Revised  Statutes,  it 
was  provided: 

"Whenever  the  executive  authority  of  any  State  or  Territory 
demands  any  person  as  a  fugitive  from  justice,  of  the  executive 
authority  of  any  State  or  Territory  to  which  such  person  has  fled, 
and  produces  a  copy  of  an  indictment  found  or  an  affidavit  made 
before  a  magistrate  of  any  State  or  Territory,  charging  the  person 
demanded  with  having  committed  treason,  felony,  or  other  crime, 
certified  as  authentic  by  the  governor  or  chief  magistrate  of  the 
State  or  Territory  from  whence  the  person  so  charged  has  fled, 
it  shall  be  the  duty  of  the  executive  authority  of  the  State  or 
Territory  to  which  such  person  has  fled  to  cause  him  to  be 
arrested  and  secured,  and  to  cause  notice  of  the  arrest  to  be  given 
to  the  executive  authority  making  such  demand,  or  to  the  agent 
of  such  authority  appointed  to  receive  the  fugitive,  and  to  cause 
the  fugitive  to  be  delivered  to  such  agent  when  he  shall  appear. 
If  no  such  agent  appears  within  six  months  from  the  time  of  the 
arrest,  the  prisoner  may  be  discharged." 

If  the  necessity  for  early  legislation  had  not  been  so  urgent,  an 
Act  framed  at  a  recent  time  would  doubtless  have  been — like  the 
Interstate  Commerce  Act — more  positive  and  full  both  as  to  gen- 
eral principles  and  details.  In  the  main  the  spirit  of  the  remedy 
has  been  sufficiently  effectuated  to  enable  the  nation  to  get  along 
without  additions  to  the  substance  of  the  original  statute. 
Theoretically,  however,  the  law  is  inadequate  and  practically  it  has 
proved  so  in  a  very  large  number  of  cases.  It  is  the  purpose  of 
the  present  paper  to  point  out  a  few  of  the  more  prominent  re- 
spects in  which  the  federal  statute  requires  clarification  and  ex- 
tension. 

The  present  statute  has  led,  and  will  continue  to  lead,  to  a 
vast  amount  of  judicial  legislation  under  the  guise  of  "interpreta- 
tion," not  only  by  the  federal  courts  but  by  the  courts  of  the  various 
States.  The  inevitable  conflict  and  confusion  were  exemplified  by 
the  judicial  controversy,  lasting  for  many  years,  over  the  question 
whether  when  a  fugitive  had  actually  been  surrendered  he  could 
be  tried  in  the  demanding  State  for  an  offence  other  than  the  one 
for  which  he  was  extradited.  Many  of  the  state  courts  held  that 
the  principles  of  international  extradition,  as  laid  down  in  United 
States  v.  Rauscher3,  controlled,  and  that  the  treaty  guarantees  of 

2 (1886)  119  U.  S.  407. 
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one  surrendered  by  a  foreign  nation  were  available  to  an  inter- 
state fugitive,  so  that  he  could  not  be  held  for  a  different  crime 
without  being  suffered  to  return  to  the  surrendering  State  with, 
of  course,  the  necessity  of  again  demanding  his  rendition.  Many 
other  state  courts,  however,  took  the  view  which  was  finally  laid 
down  authoritatively  by  the  Supreme  Court  of  the  United  States 
in  Lascelles  v.  Georgia.*  It  was  therein  held  that  a  fugitive  from 
justice  who  has  been  surrendered  by  one  State  of  the  Union  to 
another  State,  upon  requisition  charging  him  with  the  commission 
of  a  specific  crime,  has,  under  the  Constitution  and  laws  of  the 
United  States,  no  right,  privilege  or  immunity  to  be  exempt  from 
indictment  and  trial  in  the  State  to  which  he  is  returned  for  any 
other  or  different  offence  from  that  designated  in  the  requisition, 
without  first  having  an  opportunity  to  return  to  the  State  from 
which  he  was  extradited. 

Although  this  main  point  is  now  settled,  after  many  years  of 
counting  of  judicial  noses,  certain  questions  akin  to  it  are  yet  the 
subject  of  clash.  The  courts  of  some  States,  among  them  Wis- 
consin5 and  Michigan,6  hold  that  one  surrendered  to  the  criminal 
justice  of  a  State  is  not  subject  to  civil  process,  or  arrest  on  civil 
process,  until  after  a  reasonable  time  and  opportunity  to  return 
to  the  State  from  which  he  was  taken.  The  courts  of  New  Jersey7 
and  of  Minnesota8  have  taken  the  opposite  view.  As  usual,  there 
is  considerable  to  be  said  on  both  sides  of  the  controversy.  The 
courts  that  assert  immunity  from  detention  on  civil  process  em- 
phasize the  fact  that  the  civil  action  almost  invariably  involves 
the  same  circumstances  as  the  criminal  prosecution  and  that  the 
rendition  proceedings  may  be  groundlessly  or  fraudulently  insti- 
gated in  order  to  have  the  defendant  brought  within  the  jurisdic- 
tion. It  is  pointed  out,  on  the  other  hand,  that  "the  accused  does 
not  come  voluntarily  into  the  State,  induced  thereto  by  circum- 
stances which  could  be  regarded  as  affording  the  assurance  on  the 
part  of  the  State  that  while  detained  here  he  shall  be  exempt  from 
liability  to  ordinary  civil  proceedings.  *  *  *  He  is  compelled 
by  legal  process  to  come,  irrespective  of  his  will  or  consent."9 

| (1893)  148  U.  S.  537- 

'Moleter  v.  Sinnen  (1890)   76  Wis.  308;  State  v.  Boynton  (Wis.  1909) 
121  N.  W.  887. 

"Weale  v.  Clinton  (Mich.  1909)  123  N.  W.  31. 
7Rutledge  v.  Krauss  (1906)  73  N.  J.  L.  397. 
8Reid  v.   Ham    (1893)    54  Minn.  305. 
"Reid  v.   Ham  supra. 
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It  is  also  urged: 

"In  our  State  we  hold  it  to  be  the  duty  of  a  private  citizen  to 
complain  against  one  known  to  have  committed  a  crime,  and  there 
may  be  a  question  whether  he  can  bring  on  the  trial  of  a  civil 
suit  arising  out  of  the  criminal  act  of  the  defendant  until  he  has 
performed  his  public  duty."10 

Considering  the  position  taken  by  the  Supreme  Court  of  the 
United  States  in  Lascelles  v.  Georgia,  it  would  seem  that  the 
courts  denying  exemption  from  detention  on  civil  process  have 
the  best  of  the  argument.  In  the  course  of  time  this  question  also 
may  reach  the  Supreme  Court  of  the  United  States ;  it  is,  however, 
desirable  that  Congress  now  definitely  prescribe  the  privileges  and 
immunities   of  persons   surrendered. 

A  very  grave  defect  in  rendition  law  was  exemplified  by  the 
Opinion  of  the  Justices.11  By  such  judicial  utterance  the  Gov- 
ernor of  Massachusetts  was  advised  that  he  had  no  power 
by  virtue  of  the  Federal  Constitution,  or  otherwise,  to  grant  a 
demand  by  the  Governor  of  New  York  for  the  return  of  a  fugitive 
from  the  justice  of  New  York  who  at  the  time  was  lawfully  held 
in  a  penal  institution  of  Massachusetts  under  an  unexpired 
sentence  imposed  for  violation  of  its  laws.  As  matter  of  fact  the 
prisoner  was  serving  a  term  of  imprisonment  in  Massachusetts  for 
burglary  and  was  demanded  by  the  Governor  of  New  York  on 
a  charge  of  murder  in  the  first  degree.  If  the  doctrine  of  that 
opinion  be  the  law  it  certainly  ought  not  to  be  the  law.  It  would 
abet  a  person  who  had  been  guilty  of  murder  in  one  State  in  going 
into  another  State  and  there  committing  a  comparatively  trivial 
offence  and  pleading  guilty  for  the  express  purpose  of  avoiding 
rendition.  There  has  been  much  judicial  discussion  and  conflict  over 
the  duty  of  a  Governor  to  surrender  a  person  who  is  held  on  a 
criminal  charge  in  the  State  of  the  asylum.  As  will  be  hereafter 
shown,  the  Governor  of  the  asylum  State  ought  not  to  exercise 
a  general  discretion  whether  or  not  to  surrender  a  fugitive.  Where,, 
however,  the  fugitive  is  charged  with  crime  in  the  asylum  State 
it  may  be  regarded  as  settled  that  the  discretion  exists. 

In  Taylor  v.  Tainfor,12  it  was  said  that  the  duty  of  the  Gov- 
ernor of  the  State  of  the  asylum  is  not  absolute  and  unqualified. 
"If  the  laws  of  the  latter  [the  asylum]  State  have  been  put  in 
force  against  the  fugitive,  and  he  is  imprisoned  there,  the  demands 

10Rutledge  v.  Krauss  supra. 
"(1909)  201  Mass.  609. 
12  (1872)  16  Wall.  366. 
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of  these  laws  may  first  be  satisfied.     The  duty  of  obedience  then 
arises  and  not  before." 

In  Roberts  v.  Reilly13  it  was  held  that  "it  is  discretionary 
with  the  State  upon  which  demand  is  made  for  surrender  of 
the  fugitive  from  justice  to  surrender  him,  even  if  the  alle- 
gations charge  acts  done  by  him  in  the  State  surrendering 
which  amount  to  a  crime  by  its  laws"  (syllabus).  In  the 
opinion  of  the  latter  case  it  is  said  that  "the  State  of  Georgia  may 
choose  to  waive  the  exercise  of  its  jurisdiction  by  surrendering 
the  fugitive  to  answer  to  the  laws  of  New  York."  This  question 
is  treated  in  Moore  on  Extradition  as  follows : 

"The  refusal  to  surrender  a  person  who  is  under  a  criminal 
charge  in  the  State  upon  which  the  demand  is  made  is  not  an 
exercise  of  discretion  in  the  usual  sense,  but  merely  the  assertion 
of  a  universal  principle  wholly  consistent  with  the  imperative  pro- 
visions of  the  constitution.  Those  provisions,  being  intended  to 
promote  justice,  but  not  to  prefer  the  justice  of  one  State  to  that 
of  another,  should  be  construed  in  accordance  with  that  principle. 
The  case  of  a  person  held  on  criminal  process  in  the  State  in 
which  he  is  found  and  from  which  his  surrender  is  demanded 
should  be  regarded  as  casus  omissus.  It  could  not  have  been 
intended,  for  example,  that  a  person  held  in  one  State  on  a  charge 
of  murder  should  be  delivered  over  on  demand  to  the  authorities 
of  another  State  on  a  charge  of  larceny.  It  should  rather  be  said 
that  the  'discretion'  of  the  governor  in  such  a  case  consists  in  the 
exercise  of  the  power,  if  he  possesses  it,  to  surrender  the  person 
demanded,  notwithstanding  that  he  is  in  custody  on  criminal 
process."14 

The  converse  of  the  proposition  laid  down  by  that  learned 
author  ought  to  apply,  so  that  in  such  a  case  as  that  passed  upon 
by  the  justices  of  the  Supreme  Judicial  Court  of  Massachusetts 
it  should  be  said  that  it  could  not  have  been  intended  that  a  person 
held  in  one  State,  or  even  convicted  and  serving  a  sentence  therein, 
for  larceny,  should  not  be  delivered  over  on  demand  to  the  au- 
thorities of  another  State  on  a  charge  of  murder.  The  reasoning 
of  the  learned  justices  is  not  satisfactory  or  convincing.  For 
example,  they  said : 

"It  has  been  said  that  the  State  in  which  the  fugitive  is  found 
may  waive  its  right  to  punish  him  for  a  violation  of  its  own 
laws  and  deliver  him  up  to  the  authorities  of  the  other  State. 
Doubtless  this  is  true,  but  it  does  not  follow  that  any  one  of  the 

13 (1885)  116  U.  S.  80. 
"Vol.  II,  sec.  618. 
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three  departments — the  executive,  legislative  or  judicial — which 
together  represent  the  sovereignty  of  the  people  in  their  govern- 
ment, can  waive  this  right  alone."15 

This  reads  like  the  special  plea  of  a  timid  man  shirking  re- 
sponsibility. The  Massachusetts  Justices  also  contend  that  the 
Governor  has  no  power  in  the  premises,  as  his  only  constitutional 
authority  after  conviction  lies  in  the  exercise  of  the  pardoning 
power.  This  point  seems  to  be  entirely  beside  the  mark.  The 
surrender  of  a  fugitive  would  not  be  an  act  of  pardon,  or  its 
equivalent.  The  Governor  does  not  act  under  the  State  Con- 
stitution at  all,  but  as  an  independent  officer  discharging  a 
duty  imposed  upon  him  by  the  United  States  Revised  Statutes, 
pursuant  to  the  Federal  Constitution.  As  such  federal  officer  he 
may  properly  refuse  the  surrender  if  the  exigencies  of  criminal 
justice  in  his  own  State  so  require.  Waiver  by  a  State  is  neces- 
sarily only  another  name  for  the  exercise  of  a  Governor's  dis- 
cretion, and  it  would  seem  that  such  discretion  should  cover  per- 
sons convicted,  as  well  as  those  merely  accused  of  crime. 

The  situation  is  further  complicated  by  the  position  taken  in 
some  States  refusing  a  surrender  when  the  person  demanded 
is  in  custody  or  on  bail  in  a  civil  action.  We  believe  that  the 
weight  of  authority  and  certainly  the  better  opinion  are  followed 
by  the  Supreme  Court  of  California  in  holding  in  Ex  parte  Rosen- 
blatt16 that  the  rights  of  a  private  suitor  must  yield  to  the  para- 
mount public  interest.  The  opposite  view,  however,  has  been  taken 
by  the  Supreme  Court  of  New  Jersey  in  Matter  of  Troutman17 
and  at  a  Special  Term  of  the  New  York  Supreme  Court  in  Matter 
of  Briscoe.19, 

Without  further  discussion  it  must  be  apparent  that  public 
expediency  demands  a  comprehensive  federal  enactment,  classify- 
ing grades  of  crime  and  providing  for  the  surrender  of  a  person 
charged  with  a  serious  felony  in  one  State,  although  he  may  be 
charged  with,  or  have  been  convicted  and  sentenced  for,  a  mis- 
demeanor, or  a  minor  grade  of  felony,  or  be  in  custody  on  civil 
process,  in  another  State.  It  is  undoubtedly  true  that  the  work 
of  framing  a  satisfactory  clause  would  be  one  of  grave  study  and 
thought,  but  it  is  believed  that  the  task  is  not  insuperable.     The 

"Opinion  of  the  Justices   (1909)   201  Mass.  609,  611. 

16  (1876)  51  Cal.  285. 

17  (N.  J.  1854)  4  Zab.  R.  634. 

18  (1876)  51  How.  Prac.  422. 
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confusion  of  adjudication  by  state  courts  on  this  branch  of  the 
subject  is  very  great. 

The  capital  defect  of  the  original  federal  statute  still  remains 
open  and  liable  at  any  moment  to  defeat  justice  in  the  future 
as  it  has  frequently  done  in  the  past.  This  defect  is  one  of 
machinery  rather  than  substantive.  Section  5278  of  the  Revised 
Statutes  of  the  United  States  makes  it  the  duty  of  the  Governor 
upon  whom  a  demand  is  made  to  surrender  a  fugitive.  The  weight 
of  authority  and  the  stronger  reasoning  are  to  the  effect  that  no 
general  discretion  was  intended  to  be  conferred,  but  that  the  obliga- 
tion to  surrender,  if  the  requisition  papers  are  in  proper  form  and 
the  prisoner  is  not  held  on  any  criminal  charge  in  the  State  of  the 
asylum,  is  imperative.  This  subject  is  discussed  by  Chief  Justice 
Taney,  in  Kentucky  v.  Dennison,19  and  the  language  of  Chief 
Justice  Beasley  of  the  Supreme  Court  of  Xew  Jersey  in  Matter 
of  Voorhees20  is  also  particularly  worthy  of  mention.  Both  of 
these  eminent  jurists  concurred  in  the  view  that  the  right  given  by 
the  Constitution  to  "demand,"  "implies  that  it  is  an  absolute 
right ;  and  it  follows  that  there  must  be  a  correlative  obligation 
to  deliver,  without  any  reference  to  the  character  of  the  crime 
charged,  or  to  the  policy  of  the  laws  of  the  State  to  which  the 
fugitive  has  fled."  Unfortunately,  however,  this  theory  has  by 
no  means  universally  prevailed. 

On  many  occasions  Governors  of  States  have  assumed  to  exer- 
cise discretion,  and  the  existing  federal  law  provides  no  method 
for  its  own  effectuation  in  such  a  case  of  gubernatorial  recalcit- 
rancy.21 During  the  slavery  agitation  there  were  many  instances 
where  a  demand  was  met  with  a  point  blank  refusal.  Xot  very 
many  years  ago  the  Governor  of  Ohio  declined  to  surrender  a 
fugitive  negro  charged  with  a  crime  in  Kentucky  on  the  assumption 
that  he  would  not  be  afforded  a  fair  trial  in  Kentucky  but  in  all 
probability  would  be  lynched.  Still  more  recently  Governor  Durbin 
of  Indiana  declined  to  surrender  Ex-Governor  Taylor  of  Kentucky 
on  a  charge  of  murder  in  the  latter  State,  upon  the  requisition  in 
due  form  by  Governor  Beckham.  It  would  be  seriously  subversive 
of  justice  and  a  government  of  laws  if  the  right  to  refuse  rendi- 
tion  were  countenanced   in   all   cases   involving   racial   conflict  or 

"(i860)  24  How.  66. 
20(i867)  32  N.  J.  L.  140. 
"Kentucky  v.   Dennison   supra. 
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political  controversy.  Such  cases  may  indeed  be  the  most  import- 
ant ones  for  the  administration  of  the  federal  remedy.  Moreover, 
it  would  be  only  a  short  step  from  recognizing  a  Governor's  dis- 
cretion in  racial  or  political  controversies  to  the  assertion  of  a 
general  discretion  with  the  result  of  generally  nullifying  the 
federal  law. 

The  question  of  the  duty  of  the  Governor  of  an  asylum  State 
was  recently  touched  upon  by  the  Supreme  Court  of  the  United 
States  in  Marbles  v.  Creecy.22  A  negro  had  been  arrested  in 
Missouri,  pursuant  to  a  requisition  from  the  Governor  of  Missis- 
sippi. A  writ  of  habeas  corpus  was  obtained  and  the  matter  came 
before  the  Supreme  Court  on  appeal  from  an  order  remanding  the 
prisoner.  The  argument  was  made  that  race  prejudice  was  so  bitter 
in  Mississippi  that  the  petitioner  was  in  danger,  if  removed  there, 
of  being  lynched.  The  Supreme  Court  of  the  United  States  sus- 
tains the  Circuit  Court  judge  in  overruling  that  point,  but  it  is  to 
be  regretted  that  our  highest  federal  authority  did  not  speak  in 
more  unequivocal  terms  of  the  Governor's  obligation.  It  was  said 
in  the  opinion  of  the  Supreme  Court  that  the  Governor  of  Missouri 

"need  not  be  controlled  by  considerations  of  race  or  color,  nor  by 
a  mere  suggestion — certainly  not  one  unsupported  by  proof,  as  was 
the  case  here — that  the  alleged  fugitive  will  not  be  fairly  and 
justly  dealt  with  in  the  State  to  which  it  is  sought  to  remove  him,, 
nor  be  adequately  protected  while  in  the  custody  of  such  State 
against  the  actions  of  lawless  and  bad  men.  The  court  that  heard 
the  application  for  discharge  *  *  *  was  entitled  to  assume, 
as  no  doubt  the  Governor  of  Missouri  assumed,  that  the  State 
demanding  the  arrest  and  delivery  of  the  accused  had  no  other 
object  in  view  than  to  enforce  its  laws,  and  that  it  would,  by 
its  constituted  tribunals,  officers  and  representatives,  see  to  it  not 
only  that  he  was  legally  tried  without  any  reference  to  his  race, 
but  would  be  adequately  protected  while  in  the  State's  custody 
against  the  illegal  action  of  those  who  might  interfere  to  prevent 
the  regular  and  orderly  administration  of  justice." 

This  was  all  that  was  necessary  to  be  said  in  the  decision  of 
the  case  because,  as  matter  of  fact,  the  prisoner  had  been  remanded 
for  surrender  to  the  demanding  State,  but  the  language  seems 
almost  as  if  it  had  been  carefully  guarded  from  expression  of  any 
absolute  duty  on  the  Governor's  part.  It  would  have  been  of  strong 
moral  efficacy  if  the  Supreme  Court,  following  the  precedent  set 
by  Chief  Justice  Taney  in  Kentucky  v.  Dennison,  had  added  words 
to  the  effect  that  the  Governor  would  not  have  been  authorized  to 

25  (1909)  215  U.  S.  63. 
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take  a  different  course  had  he  chosen  to  assume  otherwise  than  as 
he  was  supposed  to  have  assumed.  Notwithstanding  Chief  Jus- 
tice Taney's  expression  of  opinion — which,  indeed,  in  one  sense 
was  obiter — State  Governors  have  frequently  and  comparatively  re- 
cently, for  reasons  that  seemed  sufficient  to  themselves,  declined 
to  surrender  fugitives,  and  it  would  have  been  helpful  to  the  en- 
forcement of  law  to  have  a  fresh — albeit,  also,  strictly  speaking, 
obiter — exposition  of  a  Governor's  moral  obligation. 

What  has  been  said  demonstrates  the  expediency  of  supple- 
menting the  moral  obligation  by  a  legal  remedy.  If  a  Governor, 
upon  any  ground,  or  even  arbitrarily,  refuses  to  deliver  custody  of 
a  prisoner,  the  matter  must  there  end.  In  Kentucky  v.  Dennison 
and  Matter  of  Voorhees,  it  is  shown  that  "as  the  executive  of  a 
State  is  not  a  federal  officer,  the  general  government  cannot  com- 
pel the  performance  of  a  function  which  it  has  no  right  to  annex  to 
the  office."  In  Matter  of  Voorhees  Chief  Justice  Beasley  pertinently 
remarks : 

"I  can  entertain  no  doubt  of  the  power  of  Congress  to  vest 
in  any  national  officer  the  authority  to  cause  the  arrest  in  any 
State  of  a  fugitive  from  the  justice  of  another  State  and  to  sur- 
render such  fugitive  on  the  requisition  of  the  executive  of  the 
latter  State.  The  national  right  to  require  the  surrender,  under 
the  terms  of  the  constitution,  seems  to  me  to  be  clear,  and  all  that  is 
necessary  to  render  such  right  enforceable  in  every  case  is  the 
necessary  organ  of  the  Federal  government."23 

A  few  years  ago  a  bill  was  introduced  in  the  House  of  Repre- 
sentatives to  amend  section  5278  of  the  Revised  Statutes  so  as  to 
provide  that  if  the  Governor  of  an  asylum  State  shall  refuse  a 
demand  on  behalf  of  the  State  from  which  a  fugitive  fled,  its 
Governor  may  issue  his  warrant  "to  any  marshall  of  the  United 
States,  commanding  him  to  arrest  and  bring  forthwith  before  a 
court  having  jurisdiction  of  the  offense,  the  said  fugitive  from 
justice."  Such  an  addition  to  the  federal  statute  is  highly  desirable 
and  would  doubtless  form  part  of  a  comprehensive  Act  for  inter- 
state rendition. 

In  addition  to  the  conflict  of  state  decisions  the  general  con- 
fusion is  intensified  by  state  legislation.  These  statutes  are  usually 
intended  merely  as  practice  acts  and  most  of  them  regulate  the 
granting  and  determination  of  applications  for  discharge  on  habeas 
corpus.  Diverse  and  discordant  systems  of  procedure  in  them- 
selves are  evils  and,  moreover,  state  judges,  acting  under  the  sup- 

23  (1867)  32  N.  J.  L.  140,  146. 
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posed  sanction  of  state  statutes,  have  impugned  the  substantive 
spirit  of  the  federal  law.  Such  a  decision  was  that  in  People  ex  rel. 
Ryan  v.  Conlin,  at  a  Special  Term  of  the  New  York  Supreme 
Court.24  It  was  made  under  section  827  of  the  Xew  York  Code 
of  Civil  Procedure.     The  learned  judge  remarked: 

"In  the  case  at  bar  a  large  amount  of  proof  has  been  taken  tend- 
ing strongly  to  show  that  the  relators  were  not  in  the  state  of 
Massachusetts,  but 'in  this  state,  at  the  time  when  the  bonds  in  ques- 
tion were  stolen.  But  all  of  this  is  really  matter  of  defense  to  the 
charge.  Upon  the  trial  of  the  charge  in  the  state  of  Massachusetts. 
the  commonwealth  must  make  out  its  case  by  proving  the  com- 
mission of  the  theft  in  question  by  the  relators ;  and  the  ground 
upon  which  they  now  seek  to  be  discharged  in  this  state  is  really 
the  defense  of  an  alibi,  which  should  properly  be  made  and  proven 
upon  such  trial.  It  never  could  have  been  intended  by  the  legis- 
lature, nor  is  it,  I  think,  a  matter  of  constitutional  right  of  the  re- 
lators, that  such  a  question  as  this  should  be  tried  and  determined 
in  such  proceedings  as  these.  It  has  been  repeatedly  held  that  the 
court  has  no  right  upon  a  question  of  extradition  to  consider  the 
charge  upon  its  merits,  or  to  undertake,  in  any  way  whatsoever,  to 
determine  whether  it  is  well  founded  or  not.  *  *  *  According 
to  the  letter  of  the  statute,  at  least,  the  only  question  which  the 
court  can  determine  is  the  question  of  the  identity  of  the  prisoner 
with  the  person  against  whom  the  charge  has  been  made,  or  with 
the  person  named  in  the  warrant  of  the  governor."25 

Confining  his  action  accordingly  within  the  four  corners  of  the 
statute  the  judge  dismissed  the  writ  and  ratified  the  extradition  of 
two  persons  to  Massachusetts,  although  it  was  made  to  appear  pre- 
sumptively that  they  had  not  been  within  that  State  at  the  time  of 
the  commission  of  the  alleged  crime.  This  decision  utterly  disre- 
garded and  nullified  one  of  the  cardinal  principles  of  the  whole  sub- 
ject, which  is  that  interstate  rendition  cannot  be  granted  for  one 
who  was  merely  constructively  present ;  that  actual  physical  pres- 
ence of  an  accused  in  the  demanding  State  at  the  time  of  the  com- 
mission of  the  offense  is  indispensable  to  the  right  to  demand  his 
surrender.20 

In  Massachusetts  not  merely  a  single  statute  but  a  course  of 
legislation  may  be  cited.  The  history  of  it  is  too  voluminous  to  be 
repeated  here.27     The  concluding  statute  in  the  series  provides  for  a 

M(N.  Y.  1895)  15  Misc.  303. 

BAt  pp.  305,  306.     The  italics  are  ours. 

*Ex  parte  Reggel  (1885)  114  U.  S.  642;  Hyatt  v.  Corkran  (1903)  188 
U.  S.  691. 

"It  is  given  at  length,  with  instances  of  the  action  of  Governors  under 
the  various  statutes,  in  Moore,  Extradition  Vol  II,  sec.  612. 
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report  by  the  Attorney-General  containing  an  opinion  as  to  the 
"legality  or  expediency"  of  complying  with  the  demand  of  the  Gov- 
ernor of  another  State.  These  enactments  in  effect  assert  a  theory 
of  general  discretion  on  the  part  of  the  Governor  of  Massachusetts 
whether  or  not  to  honor  a  requisition  in  behalf  of  a  sister  Com- 
monwealth. The  Opinion  of  the  Justices28  was  rendered  upon  a 
consideration  of  general  principles  of  law  and  not  with  particular 
reference  to  Massachusetts  statutes,  and  accordingly,  it  has  been 
above  discussed  in  view  of  general  principles.  There  is  little  doubt, 
however,  that  to  the  traditional  extreme  States-rights  attitude  of 
Massachusetts  toward  interstate  rendition,  is  largely  attributable 
the  following  conclusion  of  that  opinion : 

"As  we  have  already  seen,  the  Constitution  of  the  United  States 
gives  the  Governor  no  paramount  power  as  against  the  law  or 
justice  of  Massachusetts,  which  is  being  vindicated  through  the 
action  of  the  judicial  department  against  a  guilty  person.  His 
power,  under  this  provision  of  the  Constitution,  is  subordinate  to 
the  power  of  his  own  State,  through  its  proper  officers,  to  hold  its 
prisoners,  convicted  of  crime,  until  their  expiation  under  its  laws 
has  become  complete." 

Mr.  Moore  concludes  his  comment  upon  the  Massachusetts 
statutes  with  this  language : 

"In  regard  to  the  provisions  of  the  Massachusetts  law,  it  may 
be  suggested  that  they  depart  from  the  principle  of  the  Constitution 
and  the  act  of  Congress  in  two  respects :  ( I )  They  require  evi- 
dence of  the  criminality  of  the  person  demanded,  instead  of  evi- 
dence that  he  is  'charged'  with  crime;  (2)  They  make  compliance 
with  the  demand  a  question  of  'expediency,'  and  not  of  legal  ob- 
ligation."29 

Enough  has  been  said  to  show  the  necessity  of  a  comprehensive 
and  complete  federal  statute  defining  individual  rights,  more  specifi- 
cally asserting  the  authority  of  the  federal  government,  supplying 
additional  federal  machinery  and  regulating  procedure  on  habeas 
corpus.  Advocacy  of  such  an  extensive  reform  is  by  no  means 
new.  At  a  meeting  of  delegates  of  an  Interstate  Extradition  Con- 
ference held  in  New  York  City  in  1887,  a  proposed  statute  was 
recommended  for  adoption  by  Congress.  It  was  the  fruit  of  much 
study  and  thought  and  might  well  be  taken  as  the  basis  of  a  rendi- 
tion statute.  In  Matter  of  Voorhees,  Chief  Justice  Beasley  says 
that  there  is  no  doubt  of  the  constitutional  authority  in  Congress 
to  provide  for  a  federal  officer  to  effectuate  a  rendition  demand. 

28  (1909)  201  Mass.  609. 
aSec.  612. 
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Similarly,  it  is  believed  that  the  elaborate  scheme  of  legislation 
now  suggested  is  as  amply  and  indisputably  within  congressional 
power  as  are  the  radical  and  wide-reaching  systems  of  com- 
mercial regulation  based  upon  the  Interstate  Commerce  Clause. 

Wilbur  Larremore. 
New  York. 


PERSONS  OF  ABNORMAL  STATUS  AS 
BANKRUPTS. 

Under  the  various  English  and  American  Bankruptcy  Acts 
which  declare  that  every  person,  or  every  natural  person,  or  every 
trader,  who  owes  debts  and  has  committed  an  act  of  bankruptcy 
or  filed  a  voluntary  petition,  may  be  adjudged  a  bankrupt,  the  lia- 
bility to  bankruptcy  of  persons  of  somewhat  extraordinary  legal 
status,  such  as  clergymen,1  members  of  Parliament  and  peers  of  the 
realm,2  public  officers,3  outlaws,4  convicts,5  Indians,6  army  offi- 
cers,7 and  adult  wards8  has  been  considered  by  the  courts.  These 
cases,  however,  are  scattering  and  some  of  them  are  not  likely 
to  arise  again.  There  are,  however,  three  classes  of  persons  who 
are  always  with  us,  and  indeed  form  the  vast  bulk  of  our  popula- 
tion, namely,  married  women,  infants  and  lunatics.  The  decisions 
concerning  them  are  quite  numerous  and,  taken  together,  establish 
definite  doctrines,  which  it  will  be  the  purpose  of  this  article  to 
develop. 

Married  Women. 

As  the  disability  arising  from  coverture  differs  fundamentally 
from  that  attaching  to  infancy  and  lunacy,  it  will  be  convenient 
to  treat  of  married  women  first.  Under  the  common  law  the 
wife's  disability  was  complete.  Her  person  was  merged  in  that  of 
her  husband;  hence  she  could  grant  no  personal  obligation.  All 
her  property  was  taken  over  by  her  husband,  either  absolutely  or 
conditionally.  She  could  not  sue  in  her  own  name  for  any  tort 
committed  against  her  person  or  property.  She  was  deprived  of 
all  civil  rights.  The  law  then  was  only  logical  in  also  relieving 
her  of  all  civil  liabilities.  She  was  not  bound  on  any  contract  nor 
liable  for  any  tort,  whether  the  contract  was  made  or  the  tort  com- 

*Ex  parte  Meymout  (1747)  1  Atk.  196;  Hankey  v.  Jones  (1778) 
Cowp.  745. 

*Ex  parte  Meymout  supra;  Ex  parte  Griffiths  (1853)  3  De  G.  M.  &  G. 
173;  Ex  parte  Pooley  (1872)  L.  R.  7  Ch.  App.  519;  Newcastle  v.  Morris 
(1869)  L.  R.  5  Ch.  App.   172;  Ex  parte  Harcourt   (1815)   2  Rose  203. 

aHighmore  v.   Malloy   (1737)    1   Atk.  206. 

'Ex  parte  Burke  (1868)  16  W.  R.  652;  Ex  parte  Stoffel  (1867)  16 
W.  R.  237;  Hamlin  v.  Crossley  (1838)  8  A.  &  E.  677. 

"Ex  parte  Graves   (1881)  L.  R.  19  Ch.  Div.  1. 

7n  re  Rennie  (1899)  2  Am.  B.  R.  182;  In  re  Russie  (1899)  96  Fed.  609. 

'Audubon  v.  Shufeldt   (1901)    181  U.  S.  575. 

*In  re  Kingsley  (1908)   20  Am.  B.  R.  427. 
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mitted  before  or  after  marriage.  All  her  debts  were  taken  over 
by  her  husband.  For  necessaries  she  could  bind  him,  not  herself. 
It  is  perfectly  clear  that  under  these  circumstances  the  wife  was 
not  liable  to  a  civil  action,  and  hence  also  not  to  bankruptcy. 
Bankruptcy  proceedings  would  have  been  vain  and  ludicrous,  there 
being  no  creditors  and  no  property  to  distribute.  Accordingly,  it 
was  held  in  Ex  parte  Mear9  that  a  commission  would  not  lie 
against  a  wife  on  a  trading  and  on  an  act  of  bankruptcy  com- 
mitted before  her  marriage.  The  rule  was  so  well  known  that  in 
Ex  parte  Harland10  the  petitioner,  who  inadvertently  had  taken 
out  a  commission  against  a  married  woman,  begged  the  chancel- 
lor to,  supersede  it  and  relieve  him  from  liability.  In  Ex  parte 
Johnson11  the  question  of  bankruptcy  or  no  bankruptcy  depended 
solely  on  the  inquiry  whether  the  marriage  was  valid.  The  liabil- 
ity of  a  feme  covert  to  bankruptcy  then  must  rest  on  exceptions, 
and  such  exceptions  are  not  an  invention  of  modern  times,  but 
were  already  in  existence  when  the  first  English  bankruptcy  law 
was  passed. 

It  may  be  well  to  remark  here  that  the  equitable  doctrine  of  the 
wife's  separate  property  had  no  influence  on  her  standing  in  a 
bankruptcv  court.  This  invention  of  equity  did  not  subject  her 
person  to  any  action.  Only  her  separate  estate  might  be  made 
available.  As  she  was  not  made  personally  liable,  she  could  not  be 
adjudged  a  bankrupt.  There  were,  however,  at  least  two  situa- 
tions at  common  law  under  which  a  married  woman  could  be  made 
a  bankrupt. 

The  first  was  by  a  custom  of  London : 

"Where  a  feme  covert  of  a  husband,  useth  any  craft  in  the  said 
city  on  her  sole  account ;  whereof  the  husband  meddleth  nothing : 
such  woman  shall  be  charged  as  a  feme  sole,  concerning  every- 
thing that  toucheth  the  craft;  and  if  the  husband  and  wife  shall 
be  impleaded,  in  such  case  the  wife  shall  plead  as  a  feme  sole ;  and 
if  she  is  condemned,  she  shall  be  committed  to  prison,  till  she  has 
made  satisfaction  ;  and  the  husband  and  his  goods  shall  not,  in 
such  case,  be  charged  nor  impeached."12 

It  will  readily  be  seen  that  this  custom  made  a  married  woman 
trader  liable  to  all  the  consequences  of  a  personal  judgment,  in- 
voke, Bankr.  Laws   (8  ed.)  47. 
10(i835)    1   Deac.  75- 
11  (1830)  3  Ir.  Recorder  309. 
12From  the  Liber  Albus  of  the  London  town  clerk,  cited  3  Burr.   1776. 
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eluding  execution  and  imprisonment.     It  followed  that  she  could 

be  adjudged  a  bankrupt. 

"Every  reason  that  induces  the  courts  of  law  to  make  a  feme 
covert  personally  liable  for  her  contracts,  equally  operates  to  make 
her  subject  to  bankruptcy;  and  it  would  be  the  height  of  cruelty  to 
determine,  that  a  woman  should  be  taken  in  execution  for  her 
debts,  and.  at  the  same  time,  preclude  her  from  that  benefit,  which 
the  legislature  affords  to  honest  and  industrious  traders,  sinking 
under  the  pressure  of  undeserved  misfortune."13 

Accordingly,  married  women  traders  of  London  were  ad- 
judged bankrupt  in  at  least  three  cases.14  The  custom  seems  to 
have  been  abolished,  for  in  1893  a  married  woman  "who  was 
carrying  on  a  separate  trade  in  the  city  of  London"'  was  held  not 
to  be  personally  liable  to  bankruptcy,  her  estate  only  being  liable 
for  her  debts.15  The  custom  was  not  mentioned  in  this  case,  which 
would  indicate  that  it  had  been  abolished  or  had  fallen  into  desue- 
tude. 

The  other  exception  was  the  case  of  civil  death  of  the  husband. 
In  the  strict  sense  this  existed  only  where  the  husband  had  be- 
come a  monk,  had  abjured  the  realm,  or  been  banished.  Under 
these  circumstances  the  law  gave  the  wife  the  right  to  trade  and 
to  sue  and  be  sued  in  contract  or  tort.16  If  no  such  exception  had 
been  made,  she  could  have  secured  no  credit,  and  could  not  have 
recovered  for  a  trespass  or  for  the  labor  of  her  hands.  She  would 
have  been  left  a  wretched  dependent  on  charity  or  driven  to  the 
commission  of  crimes  to  obtain  a  precarious  support.  Profession 
dropped  of  its  own  weight  during  the  Reformation  before  the  first 
bankruptcy  statute.  Abjuration  was  abolished  by  statute  in  the 
2 1  st  year  of  James  I,  while  English  bankruptcy  legislation  was 
still  in  its  infancy ;  and  banishment  by  Act  of  Parliament  has  very 
seldom  been  resorted  to.  In  consequence,  no  cases  of  women  trad- 
ers declared  bankrupt  under  these  circumstances  are  to  be  found 
in  the  books.  Judges,  however,  repeatedly  cite  it  as  undoubted 
law  that  a  woman  trader  whose  husband  was  civilly  dead  could  be 
declared  a  bankrupt.17 

13Cooke,  Bankr.  Law  (8  ed.)  46. 

uEx  parte  Carington  (1739)  1  Atk.  206;  the  case  of  Mary  Dennis, 
cited  3  Burr.  1779;  Lavie  v.  Phillips    (1765)   3  Burr.   1776. 

ir'£.r  parte  Lynes   [1893]  2  Q.  B.  113. 

lcCo.  Lit.,   133  a. 

"In  re  Buttler  (1863)  7  L.  T.  R.  (n.  s.)  866.  "An  adjudication  of 
bankruptcy  could  not  be  supported  against  a  married  woman  unless  her 
general  incapacity  to  contract  debts  were  removed,  as   where  she  is  a  sole 
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There  is,  however,  a  doctrine  of  civil  death  in  the  wider  and 
looser  sense  of  the  word.  Its  boundaries  are  ill  defined,  but, 
whenever  it  existed,  the  wife  became  liable  to  a  civil  action  if  she 
owed  a  debt  or  committed  a  tort,  and  hence  also  to  bankruptcy  if 
she  traded.  Thus,  a  wife  carried  on  the  business  formerly  con- 
ducted by  her  husband,  who  had  been  convicted  and  sentenced  to 
be  deported  for  fourteen  years.  While  the  ship  on  which  he  was 
to  be  carried  off  was  still  in  the  English  harbor,  she  was  declared 
a  bankrupt.18  Mr.  Cooke  reports  the  case  of  Ex  parte  Preston.1'* 
where  a  husband  assigned  certain  property  to  his  wife,  made  an 
agreement  for  a  total  separation  and  departed  for  the  East  Indies. 
His  wife  traded,  and  after  four  years  a  commission  was  taken  out 
against  her.  but  the  commissioners  refused  to  declare  her  bankrupt. 
Lord  Aspley,  however,  ordered  them  forthwith  to  do  so. 

The  third  and  most  important  exception  to  the  general  rule  is 
found  under  modern  statutes  which  provide  for  the  more  or  less 
complete  emancipation  of  married  women.  Passing  by  ///  re 
B littler,20  a  very  interesting  case  which,  however,  rested  on  pecu- 
liar circumstances,  we  come  to  the  Married  Woman's  Act  of  1870. 
This  provides,  after  exempting  the  husband  from  liability  for  his 
wife's  antenuptial  debts,  that  "the  wife  shall  be  liable  to  be  sued 
for,  and  anv  property  belonging  to  her  for  her  separate  use  shall 
be  liable  to  satisfy  such  debts,  as  if  she  had  continued  unmar- 
ried."21 This  statute,  in  Ex  parte  Holland,-2  was  held  not  to  ren- 
der a  married  woman  liable  to  bankruptcy,  as  her  separate  prop- 
erty only  was  made  liable,  and  she  was  to  be  subject  to  the  ordi- 
nary actions  only  for  the  purpose  of  reaching  it.  In  effect  her 
property  only  was  made  the  debtor.  And  though  it  appeared  in 
Day  v.  Preund2Z  that  a  married  woman  had  been  declared  a  bank- 
rupt on  her  own  petition;  in  Ex  parte  Jones24  an  adjudication  of  a 


trader  according  to  the  custom  of  London,  or  in  cases  of  the  exile  or 
abjuration  or  sentence  to  transportation  of  her  husband."  Per  Holroyd, 
Commissioner.  In  Ex  parte  Jones  (1879)  L.  R.  12  Ch.  Div.  484.  James. 
L.  J.,  in  answering  the  assertion  of  counsel  that  married  women  have  been 
made  bankrupt,  said :  ''That  has  been  in  the  case  of  married  women  trading 
separately  under  a  custom  of  the  city  of  London  or  when  the  husband  had 
abjured  the  realm  or  been  exiled." 

18Ex  parte  Franks   (1831)   7  Bing.  762. 

19Cooke,  Bankr.  Law  (8  ed.)  40. 

!0(i863)  7  L.  T.  R.   (x.  s.)  866;   (1864)  9  L.  T.  R.   ( x.  s.)  660. 

a33  &  34  Vict.  c.  93,  s.  12. 

"(1874)  L.  R.  9  Ch.  App.  307. 

23(i876)   35  L.  T.  R.    (x.  s.)    551. 

24(i879)  L.  R.  12  Ch.  Div.  484. 
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married  woman,  who  had  separate  property,  and  had  become  in- 
debted after  marriage,  was  refused,  because  she  could  not  be  a 
debtor  in  respect  to  her  separate  property. 

In  1882,  another  Married  Woman's  Property  Act  was  passed, 
which  provided :  "Every  married  woman  carrying  on  a  trade  sepa- 
rately from  her  husband  shall,  in  respect  to  her  separate  property, 
be  subject  to  the  bankruptcy  laws  in  the  same  way  as  if  she  were 
a  feme  sole."25 

This  statute  simply  extended  the  custom  of  London  to  mar- 
ried women  traders  generally,  and  confined  their  liability  to  cases 
where  they  had  separate  property.  Both  separate  property  and 
a  separate  trade  are  necessary  under  this  statute.26  Either  alone 
will  not  suffice.  While,  therefore,  men  and  unmarried  women 
may  be  adjudged  bankrupts,  whether  they  carry  on  trade  or  not, 
whether  they  have  property  or  not,  married  women  may  only 
be  made  bankrupts  if  they  have  property  and  trades.  A  mere 
power  of  appointment  is  no  such  separate  property;27  but  a  life 
estate  is.28  A  custom  then  grew  up  in  England  to  recover  against 
married  women  in  the  form  laid  down  in  Scott  v.  Morley,29  which 
made  the  judgment  and  costs  recoverable  out  of  her  separate  estate 
and  not  otherwise,  and  ordered  the  execution  to  be  limited  to  such 
separate  property.  Where  such  a  judgment  has  been  recovered, 
it  has  been  repeatedly  held  that  the  defendant  cannot  on  that 
account  be  made  a  bankrupt.30  Where  the  judgment  was  against 
husband  and  wife  jointly,  and  the  husband  had  died,31  or  against 
a  firm  of  which  a  married  woman  was  the  sole  proprietor,32  it  was 
held  that  only  her  separate  estate  was  affected,  and  she  could  not 
be  made  a  bankrupt.  Where  a  petition  was  filed  against  a  spin- 
ster, who  had  the  hearing  postponed,  and  married  the  day  before 
it  was  finally  held,  the  court  refused  on  account  of  her  cover- 
ture to  declare  her  a  bankrupt.33  Where,  however,  she  has  sepa- 
^S  &  46  Vict.  c.  75,  s.  1,  sub.  5. 

"In  re  Helsby  (1893)  63  L.  T.  Q.  B.  (n.  s.)  261. 

27  Ex  parte  Gilchrist   (1886)   L.  R.  17  Q.  B.  D.  521. 

"In  re  Armstrong  (1888)  L.  R.  21  Q.  B.  D.  264;  In  re  Wheeler's  Settle- 
ment Trust  [1899]  2  Ch.  717. 

a(i887)   20  Q.  B.  D.   120. 

"In  re  Gardiner  (1887)  L.  R.  20  Q.  B.  D.  249;  Ex  parte  Lynes  [1893] 
2  Q.  B.  113:  In  re  Elliott  [1900]  2  Ir.  Rep.  439;  In  re  A.  B.  (1900)  34 
I.  L.  T.  R.   104. 

nIn  re  Hewett  [1895]  1  Q.  B.  328. 

"Ex  parte  Handford  [1899]   1  Q.  B.  567. 
hi  re  A  Debtor  [1898]  2  Q.  B.  576. 
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rate  property  and  carries  on  a  separate  trade,  she  can  commit 
an  act  of  bankruptcy,34  and  can  be  made  a  bankrupt,  even  though 
part  of  the  money  was  furnished  by  her  husband,35  and  even  though 
she  has  actually  given  up  business,  without,  however,  paying  her 
trade  debts.36  So,  too,  where  a  libel  judgment  had  been  recovered 
against  a  married  woman  and  her  husband  jointly,  she  was  de- 
clared a  bankrupt  on  a  voluntary  petition.37  A  debtor's  summons 
against  the  husband  for  debts  contracted  by  the  wife  is  an  abuse 
of  process.38  From  these  cases,  it  will  readily  be  seen  that  in 
England  a  married  woman  still  has  a  position  quite  peculiar,  and 
the  cases  in  which  she  is  subject  to  bankruptcy  are  the  exception 
not  the  rule. 

Turning  now  to  the  various  States  and  Territories  of  the  United 
States,  the  country  of  emancipation,  we  at  once  fall  into  a  net- 
work of  inconsistent  views  of  the  underlying  common  law, 
inconsistent  statutes  changing  that  law,  and  inconsistent  decis- 
ions construing  the  statutes.  Changing  customs  and  senti- 
ments regarding  woman's  position  in  the  business  world,  have  im- 
pelled both  courts  and  legislators  to  give  the  sanction  of  law  to  a 
continually  enlarging  class  of  her  contracts,  yet  a  remnant  of  her 
old  disabilities  has  everywhere  remained.  Some  States  have  gone 
farther  than  others.  In  some  the  legislature  and  the  judiciary 
have  worked  in  harmony  on  this  subject,  in  others  one  has  more  or 
less  antagonized  the  other.  The  law  of  any  one  jurisdiction  is  in 
consequence  complicated  and  hard  to  understand,  with  here  a 
patch  of  law  and  there  a  patch  of  equity,  here  a  statute,  there 
a  decision.  To  understand  the  law  of  all  the  jurisdictions  is  quite 
impossible.  As  the  bankruptcy  cases  arise  in  the  federal  courts, 
but  the  status  of  the  feme  covert  is  determined  by  the  state  law — 
as  are  many  other  questions  in  bankruptcy, — the  duty  of  the  bank- 
ruptcy court  in  any  particular  case  would  be  to  examine  the  whole 
law  as  to  her  liability  in  that  State,  and  thus  determine  her  status 
and  administer  the  bankruptcy  law  accordingly.  This,  of  course, 
is  a  task  of  the  greatest  magnitude,  and  we  need  not  wonder  that 
judges  have  sometimes  avoided  it,  preferring  to  rest  their  deci- 
sions on  some  short  ground.    It  is  sometimes  hard  to  understand 

"In  re  Gordon   (1897)  31  I.  L.  T.  R.  87. 
^In  re  Edwards   (1895)  2  Manson  182. 

3Y»  re  Dagnall  (1806)  65  L.  J.  Q.  B.  (n.  s.)  666;  In  re  Worsley  [1901] 
1  K.  B.  309. 

"Ex  parte  Abbott  (1868)  16  W.  R.  651. 
*Ex  parte  Shepherd   (1879)  L.  R.  10  Ch.  Div.  573. 
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why  in  one  case  a  married  woman  was  declared  bankrupt,  while, 
with  similar  laws  and  pleadings  and  under  similar  circumstances, 
a  different  result  was  reached  in  another  State.  There  is  no  doubt 
that  in  most,  if  not  all  the  States,  a  feme  covert  may  under  some 
circumstances  be  adjudged  a  bankrupt.39  It  has  been  held  that 
a  married  woman  cannot  be  forced  into  bankruptcy  where  she  has 
not  taken  out  a  license  required  by  law,40  or  where  it  is  not  averred 
that  she  has  separate  property.41  On  the  other  hand,  it  has  been 
held  that  a  married  woman  may  be  declared  a  bankrupt  if  she  has 
carried  on  business  through  her  husband,42  or  traded  after  being 
abandoned  by  him,43  or  in  partnership  with  him,44  or 
alone,45  or  if  she  has  lived  separate  for  years,46  or  merely  has  prop- 
erty of  her  own,47  or  in  community  with  her  husband,48  or  if  she  is 
liable  for  the  debt  only  in  equity.49  Her  husband  need  not  be 
joined.50 

These  are  all  the  decided  cases  and,  as  will  be  seen,  they  are 
exceedingly  scattering  both  as  to  time  and  place,  and  are  not  very 
satisfactory  because  they  are  often  incompletely  dovetailed  into  a 
state  of  the  law  that  is  continually  changing.51  Viewing  all  the 
decisions,  English  and  American,  we  must  agree  with  the  proposi- 
tion laid  down  by  Cooke  more  than  ioo  years  ago : 

"The  criterion  therefore,  of  a  feme  covert  being  capable  of  fall- 
ing under  the  bankrupt  laws  appears  to  be,  her  liability  to  be  sued 
to  execution  for  the  debts  she  has  contracted  during  coverture.  A 
commission   of   bankrupt    is   considered   as    a    statute    execution. 

"/»  re  O'Brien  (1873)  1  N.  B.  R.  176;  Taylor  v.  Moore  (1897)  64  Ark. 
23;  Stratton  v.  Edwards  (1899)  174  Mass.  374;  In  re  Meyers  (1899)  96 
Fed.  408;  In  re  Steele  (1899)  98  Fed.  78;  In  re  Johnson  (1007)  149  Fed. 
864;  In  re  Hyman  (1899)  97  Fed.  195;  Lawver  v.  Gladden  (Pa.  1885) 
1  Atl.  659. 

*°In  re  Slichter  (1869)  2  N.  B.  R.  336.  This  case  is  wrong,  at  least  in 
its  reasoning,  since  the  decision  is  based  upon  the  lack  of  right,  instead  of 
the  lack  of  liability,  in  the  married  woman. 

"In  re  Goodman  (1873)  5  Biss.  401;  In  re  Howland  (1868)  2 
N.  B.  R.  357. 

"Graham  v.  Stark   (1869)    3  Ben.   520. 
"In  re  Ruddell   (1872)  2  Low.  124. 
"In  re  Kinkead  (1873)   3  Biss.  405. 
*In  re  Collins  (1873)  3  Biss.  415. 
"In  re  Lyons  (1874)  2  Sawy.  524. 
"Binney  v.  Globe  Nat.  Bank  (1890)   150  Mass.  574. 
"In  the  Matter  of  Ray  (1899)   1  Nat.  Bankr.  News  276. 
"McDonald  v.  Tefft-Weller  Co.   (1904)    128  Fed.  381. 
D0Lastrapes  v.  Blanc  (1878)  3  Woods  134. 

"For  the  earlier  cases,  see  an  article  "Married  Women  as  Bankrupts," 
13  Am.  Law  Reg.  129. 
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If  a  married  woman  is  so  circumstanced  as  to  be  subject  to  a  com- 
mon law  execution,  there  does  not  occur  any  reason  why  she 
should  not  likewise  be  subject  to  the  statute  execution."52 

So  far  as  a  wife  is  personally  liable  for  her  debts  (and,  in 
England,  trades),  she  is  subject  to  the  bankruptcy  law  as  though 
sole,  whether  her  disabilities  have  been  removed  by  custom,  com- 
mon law,  or  statute.  It  follows  that  she  may  commit  an  act  of 
bankruptcy,53  or  file  a  voluntary  petition.54  Wherever  a  plea  of 
coverture  would  not  avail  her  in  an  action  on  the  debt,  she  could 
and  can  generally  be  proceeded  against  in  bankruptcy. 

Infancy. 

Passing  now  to  the  consideration  of  infancy  and  lunacy,  it  may 
be  well  to  call  attention  to  certain  fundamental  differences  between 
them  and  coverture  at  common  law.  The  disabilities  of  married 
women  arose  from  lack  of  property,  those  of  infants  and  lunatics 
from  lack  of  discretion.  The  latter  are  liable  for  their  torts,  the 
married  woman  can  only  render  her  husband  liable.  A  married 
woman  cannot  become  liable  for  necessaries,  while  it  is  well  set- 
tled in  the  case  of  infants,  and  only  less  well  in  the  case  of  luna- 
tics,55 that  they  are  personally  liable  for  necessaries.  The  con- 
tracts of  married  women  are  void,  those  of  infants  and  lunatics 
only  voidable.  At  common  law,  infants  and  lunatics  could  acquire 
property  for  themselves,  the  feme  covert  only  for  her  husband. 

While  infancy  and  lunacy  thus  have  many  things  in  common, 
they  are  in  other  respects  quite  dissimilar.  Infancy  exists  for  a 
definite  time,  can  never  be  interrupted,  and  an  infant  can  never 
have  been  anything  but  an  infant.  As  to  lunacy,  its  duration  is 
uncertain  at  both  ends ;  there  may  be  lucid  intervals,  and  the  luna- 
tic may  have  been,  and  usually  has  been,  sui  juris.  Infancy  is  an 
easy  question  of  law.  Insanity  is  a  difficult  question  of  fact.  The 
mind  of  the  infant  is  immature.  That  of  the  lunatic  is  defective. 
Courts  of  equity  consider  themselves  the  guardians  of  infants,  but 
not  of  lunatics.  Cases  of  bankruptcy  arising  as  to  infants  will, 
therefore,  generally  be  guides  as  to  what  will  be  done  in  a  cor- 
responding lunacy  case ;  but  many  situations  may  arise  in  the  cases 
of  lunatics  which  are  peculiar,  and  could  never  arise  in  connec- 

02Cooke,  Bankr.  Laws    (8  ed.)   40. 

"See  cases  cited  supra. 

'"*In  re  Collins  and  Ex  parte  Abbott  supra. 

"Rhodes  v.  Rhodes  (1889)  L.  R.  44  Ch.  Div.  94. 
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tion  with  an  infant.  It  will  accordingly  be  well  to  discuss  the 
two  separately,  and  to  treat  first  of  infancy. 

It  has  been  well  understood  in  England  that  an  infant  could 
not  generally  be  made  a  bankrupt.  His  contracts  being  voidable, 
there  was  no  indebtedness,  no  liability  on  which  to  found  bank- 
ruptcy proceedings.  To  quote  from  the  cases :  "Though  the  debts 
of  an  infant  are  only  voidable  by  him  at  his  election;  yet  no  man 
can  be  a  bankrupt  for  debts  which  he  is  not  obliged  to  pay."56 
''Notwithstanding  Lord  Macclesfield  held  in  the  case  of  one  Whit- 
lock'''7  that  an  infant  might  be  a  bankrupt  yet  it  has  been  deter- 
mined otherwise  since."08  "An  infant  or  a  lunatic  cannot  be  a 
bankrupt."59  "Being  a  minor  [he]  could  not  be  a  bankrupt."60 
"A  commission  issued  against  an  infant  certainly  cannot  be  sup- 
ported but  is  absolutely  void."61  Accordingly,  commissions  issued 
against  infants  have  been  superseded,62  and  an  infant  has  been 
allowed  to  recover  against  his  assignee  in  bankruptcy,  on  the  ground 
that  the  commission  was  altogether  invalid.63 

These  decisions  did  not  rest  on  the  dogma,  often  asserted  in 
cases  and  text-books,  that  an  infant  could  not  trade  and  hence  could 
not  be  made  a  bankrupt  under  laws  covering  only  traders.  For 
an  infant  could  trade.  Where,  however,  an  infant  tried  to  use 
his  credit,  a  practical  difficulty  arose.  As  the  law  would  not  hold 
him  liable,  prudent  business  men  would  refuse  to  extend  credit 
to  him.  Hence,  an  infant  could  not  generally  be  a  trader  unless 
he  dealt  entirely  on  a  cash  basis,  and  then,  of  course,  there  could 
be  no  possibility  of  bankruptcy. 

That  infants  could  be  traders  is  conclusively  shown  by  the 

"Per  Holt,  C.  J.,  in  Rex  v.  Cole  (1699)    1  Ld.  Raym.  443. 

JThat  case  is  reported  in  Sel.  Cas.  Ch.  46,  as  follows :  "A  person  being 
under  the  age  of  twenty-one  bought  goods  and  after  the  age  of  twenty- 
one  committed  an  act  of  bankruptcy  in  respect  of  those  goods  on  which 
a  commission  issued.  Lord  Chancellor  Macclesfield  doubted  whether  he 
might  not  be  a  bankrupt ;  but  the  chancellor  was  clear  of  opinion  he 
could  not ;  and  said,  if  commissioners  find  a  man  a  bankrupt  who  is  not  so, 
action  will  lie  against  them."  Here  there  was,  first,  no  holding  on  the  part 
of  the  chancellor,  but  merely  a  doubt,  and,  secondly,  there  was  no  infant 
before  the  court.  Lord  Hardwicke's  statement  in  respect  to  this  case  is 
thus  not  borne  out. 

''Per  Hardwicke,  L.  C.  in  Ex  Parte  Sydebotham   (1742)    1  Atk.  146. 

'"Per  Willes,  J.,  in   Crispe  v.   Perrit    (1744)   Willes  467,  473. 

"Per  Eldon,  L.  C,  in  Ex  parte  Adam   (1813)   I  Ves.  &  B.  492. 

"Per  Burrough,  J.,  in  O'Brien  v.  Currie  (1828)  3  Car.  &  P.  283. 

"Ex  parte  Barwis  (1802)  6  Ves.  601;  Ex  parte  Hehir  (1833)  3  Deac. 
&  C.  107;  McLean  v.  Dummett  (1869)  22  L.  T.  R.  (n.  s.)  710. 

"Belton  v.  Hodges  (1832)  9  Bing.  365. 
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anomalous  estoppel  doctrine,  which  developed  in  England  during 
the  nineteenth  century.  Beginning  with  cases  in  which  Lord  Eldon 
merely  refused  to  supersede  a  commission, — because  it  had  been 
taken  out  against  the  then  infant  five64  or  two65  years  before, — 
leaving  the  petitioner  to  his  action  at  law,  the  doctrine  developed 
that  an  infant  trader  by  conduct  or  express  misrepresentation  as 
to  his  age,  might  estop  himself  from  later  disaffirming  contracts 
made  during  infancy,  and  hence  could  be  adjudged  a  bankrupt 
on  account  of  these  debts.  Accordingly,  Sir  John  Cross  refused 
to  supersede  the  commission  of  an  infant,  though  no  great  lapse 
of  time  had  intervened.66  The  doctrine  at  length  found  full  expres- 
sion in  Ex  parte  Unity  Banking  Association,  Re  King?1  It  was 
not  applied,  however,  where  the  creditor  had  full  knowledge  of  the 
infancy,68  nor  where  the  infant  merely  entered  a  partnership, 
though  his  name  appeared  in  the  Gazette,69  or  was  painted  over  the 
door.70  This  was  the  situation  when  the  Infant's  Relief  Act71 
was  passed  in  1874,  making  all  the  contracts  of  an  infant,  with 
some  exceptions  not  here  material,  void.  Notwithstanding  this 
statute,  Ex  parte  Lynch  clung  to  the  old  doctrine,72  though  it  is 
impossible  to  understand  how  one  can  be  estopped  from  disaffirm- 
ing a  void  contract.73  A  contrary  view  was  therefore  taken  in 
Ireland  ;74  and  Ex  parte  Lynch  was  severely  criticized  in  Miller  v. 
Blankley,75  and  squarely  overruled  in  Ex  parte  Jones™  Though 
Jessel  said  expressly  in  the  latter  case,  that  he  did  not  overrule 
the  earlier  estoppel  cases,  the  doctrine  has  never  since  been  suc- 
cessfully invoked  in  England  and  undoubtedly  never  will  be,  so 
long  as  the  Infant's  Relief  Act  is  law.  No  case  involving  this 
doctrine  has  arisen  in  America,  and  it  is  doubtful  what  effect 
would  be  given  to  it  in  the  absence  of  a  statute  declaring  the 
infant's  contracts   void.     Under   an   Iowa   statute   providing  that 

64£.r  parte  Moule  (1808)   14  Ves.  602. 

KEx  parte  Watson  (1809)  16  Ves.  265. 

mEx  parte  Bates  (1841)  2  Mont.  D.  &  De  G.  337. 

07 (1858)  30  L.  T.  R.  246;  31  L.  T.  R.  124,  242. 

^Ex  parte  Hehir  (1833)  3  Deac.  &  C.   107. 

fl0McLean  v.  Dummett  (1869)  22  L.  T.  R.   (n.  s.)  710. 

™Ex  parte  Lees  (1836)   1  Deac.  705. 

7137  &  38  Vict.  c.  62  s.  1. 

"(1876)  L.  R.  2  Ch.  Div.  227. 

"See  an  article  "Infants  in  Bankruptcy."  71  L.  T.  47 

nIn  re  Rainey  (1880)  3  L.  R.  Ir.  459. 

76(i878)  38  L.  T.  R.  (mt.  s.)  527. 

78(i88i)   L.  R  18  Ch.  Div.  109 
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"No  contract  can  be  thus  disaffirmed  where  on  account  of  the 
minor's  own  misrepresentation  as  to  his  majority  or  from  his  hav- 
ing engaged  in  business  as  an  adult,  the  other  party  had  good  rea- 
son to  believe  him  capable  of  contracting,"  an  infant  trader  has, 
however,  been  declared  bankrupt  on  his  own  petition.77 

The  few  remaining  English  cases  are  affected  more  or  less 
by  the  Infant's  Relief  Act,  but  are  unanimous  in  the  proposition 
that  an  infant's  contracts  being  void,  he  cannot  be  made  a  bank- 
rupt,78 and  cannot  even  ratify  the  transaction  after  coming  of  age.79 
It  has  also  been  held  in  England  that  equity  will  not  supersede 
the  commission,  where  an  infant  has  been  adjudged  a  bankrupt 
and  has  not  within  the  period  prescribed  by  the  statute  begun  an 
action  to  annul  the  fiat.80 

In  America,  the  same  result  has  been  reached,  the  infant  gen- 
erally being  held  not  liable  to  bankruptcy.81  "The  authorities  make 
it  pretty  clear  that  an  infant  cannot  generally  be  made  an  involun- 
tary bankrupt  and  sound  reasoning  leads  to  the  same  result."82 
"Ordinarily  the  conclusion  that  a  minor  cannot  figure  in  the  bank- 
ruptcy court  is  correct."  83  In  Re  EidemilIer,Si  it  was  held  that, 
since  an  infant  could  repudiate  his  debt  on  reaching  majority,  he 
could  not  be  made  a  bankrupt. 

There  are,  however,  some  exceptions  to  the  general  rule.  The 
first  of  these  is  the  case  where  a  minor  has  committed  a  tort  and 
the  damages  have  been  liquidated  by  a  judgment.  Under  these 
circumstances  the  law  imposes  an  absolute  duty  on  him  to  pay  the 
judgment  debt,  and  in  default  of  payment  he  may  become  liable 

''In  re  Brice  (1899)  93  Fed.  942. 

This  case  is  valuable  as  bringing  out  forcibly  the  fact  that  the  question 
of  bankruptcy  does  not  depend  upon  the  insolvent's  rights,  but  on  his  lia- 
bilities. 

TSThe  Queen  v.  Wilson  (1879)  L.  R.  5  Q-  B.  D.  28;  In  re  Soltykoff 
[1891]  1  Q.  B.  413;  In  re  Beauchamp  [1894]  1  Q.  B.  1 ;  Lovell  v.  Beau- 
champ  [1894]  App.  Cas.  607. 

™Ex  parte  Kibble  (1875)  L.  R.  10  Ch.  App.  373. 

"In  re  West  (1853)  21  L.  T.  R.  277. 

"Tn  the  Matter  of  Walter  S.  Derby  (1872)  6  Ben.  232. 

s2In  re  Dunnigan  (1899)  95  Fed.  428. 

"In  re  Duguid  (1900)  100  Fed.  274,  276.  Per  Purnell,  J.:  "Who  can 
prophesy  with  any  certainty  what  course  an  infant  will  adopt  with  reference 
to  such  debts  after  attaining  his  majority?  The  uncertainty  of  such  course 
is  even  greater  than  the  four  over  which  the  wise  man,  Solomon,  was  per- 
plexed, as  recorded  in  Proverbs.  Guardians  and  others  who  have  had  ex- 
perience can  testify  feelingly  on  this  subject.  Those  who  have  not  had 
experience,  but  contemplate  testing  the  matter,  will  be  entitled  to  do  so  at 
a  future  period.  To  the  former  it  is  regarded  as  grounds  where  fools  rush 
in,  but  angels  fear  to  tread." 

"(1900)   105  Fed.  276. 
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to  bankruptcy.  The  first  case  decided  on  this  point  was  In  re 
Book,85 — which  is  often  misunderstood  and  cited  as  contrary  to  In 
re  Derby.  It  is  very  meagerly  reported  and  consists  merely  of  five 
questions  certified  to  the  circuit  court  from  the  district  court  and 
laconically  answered.  The  second  question  reads :  "Whether  the 
infancy  of  the  applicant  is  good  grounds  of  opposition  to  his  dis- 
charge as  a  bankrupt."  The  fourth  is  as  follows :  "Whether  a 
judgment  in  a  court  of  law  obtained  in  an  action  of  tort  is  a  debt 
dischargeable  under  and  by  force  of  the  bankrupt  law."  Taking 
these  two  questions  together  it  is  clear  that  we  have  here  the  case 
of  recovery  against  an  infant  in  a  tort  action.  The  answer  to  the 
second  question  now  becomes  intelligible.     It  is  as  follows : 

"An  infant  is  bound  to  pay  certain  debts.  The  bankrupt  law 
extends  its  benefits  to  all  persons  who  are  in  a  state  of  bankruptcy, 
without  exception  as  to  persons ;  fiduciary  debtors  only  are  ex- 
cepted. An  infant,  therefore,  may  claim  the  benefit  of  the  bank- 
rupt law.  When  an  infant  brings  his  case  within  the  bankrupt 
law,  the  law  vests  his  property  in  the  assignee." 

The  doctrine  of  this  case  therefore  is  that,  since  an  infant  is 
liable  on  a  judgment  recovered  in  a  tort  action  he  may  file  a  vol- 
untary petition  and  on  it  be  declared  a  bankrupt.  This  is  the  law 
both  in  England  and  America.86 

The  only  case  to  the  contrary  is  In  re  Cotton.61  There  bas- 
tardy proceedings  and  a  seduction  action  had  been  successful 
against  a  minor  who,  in  default  of  payment,  had  been  put  in  jail. 
He  filed  a  petition  as  a  means  of  securing  his  liberty.  Judge  Jud- 
son,  after  much  deliberation  and  after  getting  the  opinion  of  one 
of  the  "greatest  jurists  of  the  country"  (he  does  not  favor  us  with 
the  name),  said  that,  as  there  were  no  precedents,  and  as  the  judg- 
ment for  seduction  did  not  merge  the  original  cause  of  action  so 
completely  as  to  prevent  the  court  from  taking  notice  of  it,  "the 
court  will  adopt  that  construction  which  shall  not  encourage  evil 
and  crime  but  promote  virtue  and  protect  innocence."  In  conse- 
quence, he  dismissed  the  petition. 

This  case  is  open  to  a  threefold  criticism.  There  zvas  a  prece- 
dent the  other  way.  People  v.  Mullin,  supra,  had  been  decided  two 
years  before  in  a  neighboring  State.   The  Cotton  case,  if  logically 

"(1843)  3  McLean  317. 

"People  ex  parte  Smith  v.  Mullin  (N.  Y.  1841)  25  Wend.  60S:  In  re 
Smedley  (1864)  10  L.  T.  R.  (n.  s.)  432;  In  re  Pensansky  (1902)  8  Am.  B. 
R.  99.     See  an  article  "Infant  Bankrupts",  45  L.  T.  326. 

87(i843)  Fed.  Cas.  No.  3269. 
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developed,  would  wipe  out  the  doctrine  of  merger  of  causes  of 
action,  which,  while  technical,  is  very  useful  and  cannot  well  be 
spared.  If  for  the  reasons  given  by  the  court,  a  minor  cannot  file 
such  a  petition,  it  would  follow  that  an  adult  could  not  do  so,  for 
an  adult  would  certainly  not  be  less  frowned  upon  than  an  infant. 
Hence  a  person  for  a  mere  tort  (aggravated,  though  it  was)  might 
be  imprisoned  for  life.  Further,  the  court  would  have  been  justi- 
fied in  dismissing  the  petition  without  going  into  this  question  at 
all.  The  answer  to  the  petition  set  out  "that  this  last  judgment  was 
not  perfected  when  the  petition  was  filed,  because  the  bill  of  costs 
had  not  been  taxed  until  the  day  subsequent  to  the  presentation  of 
the  petition."  This  point  the  court  merely  ignored ;  but  the  petition 
could  probably  have  been  dismissed  on  that  ground.  At  anv  rate, 
the  case  is  decidedly  against  reason  and  authority,  and  is  not  law. 

The  second  exception  is  found  in  the  case  of  necessaries.  It  is 
quite  well  established  that  the  infancy  of  the  debtor  will  not  pro- 
tect him  against  a  quasi-contractual  liability  for  necessaries.  That 
forms  as  clearly  the  basis  of  suit,  recovery  and  execution  against 
the  infant  as  does  a  tort.  It  would  follow  that  he  could  be  made 
a  bankrupt  in  a  proper  case.  There  is,  however,  no  authority 
for  such  a  conclusion.  The  question  has  not  come  up  squarely 
for  decision.  In  Farris  v.  Richardson,^  where  at  least  one  of  the 
creditors  of  the  infant  had  a  claim  for  necessaries,  the  court  de- 
clared the  whole  proceeding  void  because  no  guardian  had  been 
appointed.  In  Re  Soltykoff,so  the  petition  was  brought  by  the  in- 
dorsee of  a  note  given  by  the  infant  for  necessaries ;  but  the 
court  held  that,  since  the  note  was  void  under  the  Infant's  Relief 
Act,  the  petition  must  be  dismissed,  and  intimated  that  the  same 
fate  would  have  overtaken  a  petition  by  the  payee  of  the  note.  In 
Re  Derby,90  Blatchford,  /.,  while  holding  an  infant  not  liable  to 
bankruptcy,  said :  "It  is  not  intended  to  express  anv  opinion  as  to 
whether  an  infant  may  or  may  not  voluntarily  petition  in  respect 
of  contracts  for  which  he  is  liable,  such  as  debts  for  the  value 
of  necessaries."  In  Re  Duguid,91  Purnell,  /.,  said :  "Whether  a 
debt  for  necessities  would  support  a  petition  or  not  does  not 
arise,  but  even  this  was  an  open  question  in  England  in  1891." 
The  question  whether  an  infant  can  commit  an  act  of  bank- 
lass.  1863)  6  Allen  118. 

w[i8qi]  i  Q.  B.  413. 

50 ( 1872)  6  Ben.  232. 

1,1  (1900)   100  Fed.  274,  277. 
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ruptcy  has  been  under  review  in  only  one  case,  namely,  In  re  Jones,92 
Here  the  infant  had  bought  coke  and  breeze  from  petitioner,  and 
becoming  embarrassed,  had  presented  a  liquidation  petition  which 
however  failed.  His  creditor  now  sought  to  have  him  declared 
bankrupt,  contending  that  the  filing  of  the  liquidation  petition  was 
an  act  of  bankruptcy.  The  Chancery  Division  so  held.  The 
Court  of  Appeal,  however,  reversed  this  decision  on  the  ground 
that  no  legal  debt  existed  against  the  infant,  the  contract  with 
petitioner  being  void  under  the  Infant's  Relief  Act.  The  judges, 
however,  intimated  that  a  different  result  would  have  been  reached 
if  the  contract  had  been  for  necessaries.  It  follows  that  where 
the  obligation  is  void  or  voidable  no  act  of  bankruptcy  on  the 
part  of  the  infant  is  possible.  Where,  however,  a  valid  obligation 
exists  against  him  it  would  seem  that  he  can  commit  such  an  act, 
provided  the  act  itself  is  not  voidable.  Such  valid  claims  would 
be  on  a  contract  for  necessaries  or  a  judgment  for  tort. 

It  is  quite  clear  that  a  guardian  must  be  appointed  for  the 
infant  in  involuntary  cases  ;93  and,  though  In  re  Book9i  decides 
that  this  is  not  necessary  in  a  voluntary  case,  it  would  not  be 
advisable  to  omit  it.95 

As  to  ratification,  the  infant  cannot  ratify  in  such  a  manner 
as  to  make  proceedings  taken  during  his  infancy  valid,  especially 
when  the  rights  of  third  persons  would  be  injured  thereby.96  But 
it  is  quite  clear  on  general  principles  that  if  he  ratifies  a  contract 
after  coming  of  age,  a  valid  debt  is  thereby  created,  which  will 
make  him  liable  to  bankruptcy.97  Where,  however,  his  contract 
is  void  by  statute,  he  cannot  ratify  it.98 

Lunacy. 

This  brings  us  to  the  consideration  of  the  insolvent  lunatic. 
There  is  no  branch  of  the  law  of  greater  intricacy  or  more  beset 
with  pitfalls  at  every  turn,  than  that  relating  to  lunatics.   But  when 

92(i88i)  L.  R.  18  Ch.  Div.  109,  119.  In  re  Brice  and  the  tort  cases 
supra,  were  all  voluntary  cases,  and  hence  did  not  involve  this  question. 
The  estoppel  cases  all  arose,  with  the  exception  of  In  re  Jones,  after  the 
infant  had  come  of  age. 

93Farris  v.  Richardson  (Mass.  1863);  6  Allen  118;  In  re  Derby  (1872) 
6  Ben.  232;  Hill  v.  Keyes  (Mass.  1865)  10  Allen  258;  Winchester  v.  Thayer 
(1880)   129  Mass.  129. 

"(1843)  3  McLean  317. 

KIn   re  Burka    (1901)    107  Fed.  674. 

"7;!  re  Derby  (1872)  6  Ben.  232. 

"Stevens  v.  Jackson  (1815)  4  Campb.  164. 

"Ex  parte  Kibble  (1875)  L.  R.  10  Ch.  App.  373. 
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the  element  of  insolvency  is  superadded,  the  arising  complication 
becomes  baffling  and  almost  hopeless  of  solution.  There  are  many 
kinds  of  lunatics,  ranging  from  the  mere  crank  to  the  raving 
maniac.  There  is  general  insanity  and  mere  monomania.  A  man 
totally  insane  in  one  respect  may  nevertheless  be  otherwise  per- 
fectly sane.  The  time  of  insanity  is  uncertain  both  as  to  its  be- 
ginning and  as  to  its  end,  and  may  even  be  interrupted  in  the  mid- 
dle by  lucid  intervals  of  longer  or  shorter  duration.  Medical  science 
has  still  much  to  do  to  clear  up  this  subject.  It  is  clear  then  that 
the  law  in  order  to  reach  any  result  at  all  must  operate  largely 
with  presumptions."  Where,  therefore,  a  petition  was  filed  before 
the  debtor  was  declared  insane,  and  the  adjudication  in  lunacy 
did  not  reach  back  to  the  time  when  the  alleged  act  of  bankruptcy 
was  committed,  the  court  presumed  that  he  was  sane  at  the  time 
and  refused  to  dismiss  the  petition.100 

It  may  readily  be  seen  that  the  time  when  the  insolvent  be- 
comes insane  is  of  the  highest  importance  in  determining  his  lia- 
bility to  bankruptcy.  He  may  lose  his  reason  (i)  before  con- 
tracting the  debts;  (2)  after  contracting  the  debts  but  before  the 
act  of  bankruptcy;  (3)  in  the  interval  between  the  act  of  bank- 
ruptcy and  the  filing  of  the  petition;  (4)  after  the  petition  is  filed. 
The  last  case  is  fully  covered  by  section  8  of  the  National  Bank- 
ruptcy Law  of  1898,  which  reads : 

"The  death  or  insanity  of  a  bankrupt  shall  not  abate  the  pro- 
ceedings, but  the  same  shall  be  conducted  and  concluded  in  the 
same  manner,  so  far  as  possible,  as  though  he  had  not  died  or 
become  insane." 

Therefore  a  bankrupt  who  has  become  insane  after  the  adjudi- 
cation may  be  discharged,101  and  some  other  person  may  be  author- 
ized by  the  court  to  sign  his  affidavit,  where  that  is  required  by 
the  statute.102  In  re  Murphy,103  where  the  trustee  in  bankruptcy 
was  ordered  to  deliver  back  to  the  insolvent  his  property  on  proof 
of  insanity  at  the  time  of  adjudication, — is  contra,  but  was  decided 
under  the  law  of  1867,  is  very  meagerly  reported,  and  has  been 
criticized  in  Re  Weitsel.104 

"Jones,  Evidence  (2  ed.)  sec.  59. 

imIn  re  Kehler  (1907)  153  Fed.  235;  Matter  of  Cashman  (1909)  21  Am. 
B.  R.  284. 

101  In  re  Miller   (1904)    133  Fed.   1017. 

m£j-  parte  Roberts   (1840)    1  Mont.  &  C.  653;  Ex  parte  May   (1841)   2 
Mont.  D.  &  De  G.  381. 
103io  X.  B.  R.  48. 
101  (1876)  7  Biss.  289. 
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AYhile  the  case  in  which  bankruptcy  precedes  lunacy  is  thus 
clear  under  the  law  of  1898,  the  case  in  which  lunacy  precedes 
bankruptcy  is  fairly  bristling  with  difficulties.  It  is  not  cov- 
ered by  any  legislation  in  this  country,  and  the  cases  upon  this 
point  are  far  from  satisfactory  and  more  or  less  conflicting.105 

It  is  clear  that  a  lunatic  is  liable  to  bankruptcy,  if  his  lunacy 
intervenes  between  the  act  of  bankruptcy  and  the  filing  of  the 
petition.  Says  Lord  Eldon :  "A  commission  of  lunacy  will  not 
protect  a  lunatic  against  an  action,  and  a  commission  of  bank- 
ruptcy is  a  species  of  action  against  which  the  lunacy  cannot  be 
a  defense."106  Since  a  debtor  is  not  protected  from  an  ordinary 
action  by  lunacy,  it  would  follow  that,  where  he  has  committed 
an  act  of  bankruptcy,  he  will  not  be  protected  against  a  petition 
in  bankruptcy.107 

Whether  the  debts  (without  which,  of  course,  there  can  be  no 
act  of  bankruptcy  and  no  petition  in  bankruptcy)  are  created  be- 
fore or  during  the  lunacy  is  of  no  consequence,  so  long  as  they 
are  legally  binding  on  the  lunatic  before  the  alleged  act  of  bank- 
ruptcy. A  lunatic  may  become  indebted  in  four  ways:  (1)  He 
may  have  contracted  the  debts  while  sane.  (2)  He  may  have 
committed  a  tort  while  sane  or  insane,  and  recovery  had  against 
him  while  insane.  (3)  He  may  have  been  supplied  with  neces- 
saries, and  become  liable  therefor.  (4)  In  a  limited  number  of 
cases,  he  may  even  be  liable  on  his  contracts  made  as  a  lunatic : 

"If  a  person  in  good  faith  enters  into  a  contract  with  one  ap- 
parently sane,  and  whose  actions  would  in  no  way  tend  to  put  a 
reasonably  prudent  man  on  his  guard,  and  a  valuable  consideration 
has  been  paid,  there  being  no  undue  advantage  taken  and  no  un- 
fairness in  the  bargain,  and  the  consideration  cannot  be  restored 
by  the  insane  person,  so  as  to  place  the  other  party  in  statu  quo, 
then,  whether  the  partv  be  sane  or  insane  the  contract  will  be 
good."  108 

If  the  lunatic  has  become  indebted  in  any  of  these  four  ways, 
he  is  liable  to  an  action,  and  hence  to  a  petition  in  bankruptcy,  if 
he  commits  an  act  of  bankruptcy. 

This  brings  us  to  the  difficult  and  controverted  question :  Can 
a  lunatic  commit  an  act  of  bankruptcy?  It  has  been  said  in  Eng- 
land  that   litigation  involving  this   question   would   probably   end 

1<KSee  an  article  "Lunatic  Bankrupts,"  45  Sol.  Jour.  &  Rep.  734. 
106Anon.  (1807)  13  Ves.  590. 
107«  re  Pratt  (1872)  2  Low.  96. 
10S38  Cent.  L.  J.  226. 
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only  in  the  House  of  Lords.109  The  authorities  are  not  uniform 
on  the  question,  and  must  be  closely  scrutinized. 

It  can  be  safely  laid  down  that  a  lunatic  cannot  commit  an  act 
of  bankruptcy  which  involves  any  volition  or  intention.  It  has 
been  held  that  he  cannot  commit  an  act  of  bankruptcy  by  a  trans- 
fer with  intent  to  hinder,  delay  or  defraud  his  creditors,110  or  with 
intent  to  give  a  preference,111  nor  suffer  his  property  to  be  taken 
with  intent  to  defeat  and  delay  the  operation  of  the  Bankruptcy 
Act.112 

On  the  other  hand,  a  debtor  who  failed  to  appear  to  a  debtor's 
summons,  being  confined  to  an  insane  asylum,  was  declared  a 
bankrupt  under  a  statute  which  in  effect  made  his  mere  non- 
appearance an  act  of  bankruptcy.113  In  Re  Farnham,114  a  debtor, 
one  year  after  being  declared  a  lunatic,  was  forced  into  bank- 
ruptcy, "the  act  of  bankruptcy  being  the  seizure  of  some  of  his 
goods  in  execution  under  a  judgment  *  *  *  the  retainer  of  the 
goods  by  the  sheriff  for  upward  of  twenty-one  days  and  a  sub- 
sequent sale."  It  is  clear  that  these  acts  of  bankruptcy  involved 
no  volition  on  the  part  of  the  bankrupt.  Mere  inaction  was  suffi- 
cient, and  of  that  the  lunatic  is  certainly  not  incapable. 

Looking  at  these  two  lines  of  cases  our  conclusion  must  be 
that  "a  lunatic  cannot  by  himself  or  next  friend  commit  a  volun- 
tary act  of  bankruptcy  ;"115  but  that  he  is  capable  of  an  involuntary 
act.     Therefore,  Petersdorf  says  in  his  Abridgment : 

"  But  can  a  lunatic  commit  an  act  of  bankruptcy?  No  intent 
can  be  imputed  to  him ;  he  cannot  be  said,  I  conceive,  to  have 
an  intent  to  delay  or  defraud  his  creditors.  All  the  acts  of  bank- 
ruptcy requiring  such  an  intent,  I  should  think  he  was  incapable 
of  committing.  But  lying  in  prison  for  two  months  after  an 
arrest  is  an  act  of  bankruptcy  without  such  an  intent.  If,  there- 
fore, a  lunatic  was  arrested  and  lay  so  long  in  prison,  I  should 
think  a  commission  of  bankruptcy  would  be  supported  just  as  if 
he  was  in  his  sound  mind.  He  cannot  be  examined  but  his  prop- 
erty may  be  distributed  amongst  his  creditors  like  that  of  a  bank- 
rupt who  dies  after  opening  the  commission."  116 

107»  re  Farnham  [1896]   1  Ch.  836. 

U0In  re  Ward   (1908)    161   Fed.  755. 

1;7h  re  Funk  (1900)   101  Fed.  244. 

u2Iu  re  Marvin  (1871)  1  Dill.  178. 

113£.i-  parte  Farr  (1864)  10  L.  T.  R.  (n.  s.)  44- 

114  [1895]  2  Ch.  7991  [1896]   1  Ch.  836. 

™Per  James.  J.,  in  Ex  parte  Cahen  (1879)  L.  R.  10  Ch.  Div.  183,  184. 

,ieVol.  3,  p.  310. 
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It  remains  to  examine  the  other  cases  in  point,  to  see  whether 
they  contain  anything  at  war  with  this  conclusion.  In  Ex  parte 
Priddy117  it  was  decided  that  "a  lunatic  while  under  the  influence 
of  that  dreadful  visitation  cannot  commit  an  act  of  bankruptcy." 
In  Re  Weitsel,  it  was  held  that  "an  insane  person  cannot  commit 
an  act  of  bankruptcy."  11S  Ex  parte  CarrutJiers119  seems  to  hold 
that  a  lunatic  cannot  be  a  bankrupt.  In  Crispe  v.  Perrit,120 
Willis,  /.,  said:  "An  infant  or  a  lunatic  cannot  be  a  bankrupt." 
In  all  these  cases,  so  far  as  they  are  decisions  at  all,  it  does  not 
appear  what  was  the  particular  act  of  bankruptcy  alleged.  It  is 
probable,  or  at  least  possible,  that  it  was  a  voluntary  act,  and  if 
so,  the  cases  are  in  full  accord  with  our  conclusion. 

This  leaves  but  two  cases  to  be  disposed  of.  Ex  parte  Stamp'121 
is  correctly  summarized  in  the  head-note  as  follows :  "Semble, 
that  a  lunatic  cannot  commit  an  act  of  bankruptcy  by  omitting  to 
pay  or  give  security."  The  facts  of  the  case  were,  that  a  joint 
petition  was  taken  out  against  the  lunatic  and  A,  and  a  separate 
petition  against  A.  The  joint  commission  was  superseded,  and 
the  separate  commission  allowed  to  stand.  The  chancellor  in  his 
judgment  merely  threw  out  the  question:  "Can  such  a  person  [a 
lunatic]  commit  an  act  of  bankruptcy,  by  omitting  to  give  a  bond?" 
In  Re  Marvin,1—  a  voluntary  and  an  involuntary  act  of  bank- 
ruptcy were  alleged  against  the  lunatic,  but  the  court  in  a  very 
short  opinion,  without  citing  authorities  or  giving  any  reasons, 
decided  that  a  lunatic  could  not  commit  an  act  of  bankruptcy,  and 
dismissed  the  petition.  This  decision  was  as  right  as  to  the  volun- 
tary act  alleged,  as  it  was  wrong  in  respect  to  the  involuntary.  It 
will  be  readily  seen  that  these  two  cases  are  not  strong  as  author- 
ity and  should  not  be  allowed  to  overthrow  the  distinction  between 
voluntary  and  involuntary  acts  of  bankruptcy,  which  rests  not 
only  on  sound  reason,  but  on  authority  just  as  strong  if  not 
stronger  than  In  re  Marvin  and  Ex  parte  Stamp. 

Can  a  lunatic  file  a  voluntary  petition  ?  It  appears  from  Saun- 
ders v.  Mitchell,1-'   that  he  has   been   allowed   to   do   so.     In  re 

n7Cooke,  Bankr.  Law  (8  ed.)  48. 

118 (1876)  7  Biss.  289. 

1J93  Petersdorf.  Abr.  310,  (1733)  Davies  468. 

120(i744)  Willes  467.  473- 

121  (1846)  1   De  G.  345- 

122(i87i)  1  Dill.  178. 

123(i883)  61  Miss.  321. 
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Weitsel12*  doubted  it ;  and  In  re  Eisenberg,12*  at  last  decided,  that 
as  the  lunatic  was  not  a  "qualified"  person,12"  he  could  not  by 
himself  or  guardian  file  a  voluntary  petition.  To  the  same  effect 
is  Ex  parte  Co  lieu.1-1  in  England.  It  should  be  noted,  however, 
that  in  England  a  lunacy  court  may  order  the  committee  of  a 
lunatic  to  do  anything  which,  in  the  judgment  of  the  court,  would 
be  to  his  benefit.128  Hence  through  this  means  the  voluntary  peti- 
tion of  a  lunatic  may  be  brought  before  a  court  of  bankruptcy.129 

As  to  the  lunatic's  liability  to  bankruptcy  on  a  tort  judgment 
or  a  judgment  for  necessaries,  there  are  no  authorities,  but  the 
principles  applicable  to  such  cases,  where  an  infant  is  involved, 
would  seem  to  apply. 

It  was  settled  in  Re  Burka.130  in  an  opinion  which  outlined 
the  whole  procedure  in  the  appointment  of  a  guardian  in  infancy 
and  lunacy  cases,  that  the  lunatic  must  be  represented  by  a  guar- 
dian ad  litem  before  the  court  will  take  up  the  matter  at  all. 

It  may  not  be  amiss  to  add  a  few  words  concerning  the  situ- 
ation when  a  person  not  liable  to  bankruptcy  is  a  member  of  a 
partnership  against  which  a  petition  is  brought.  After  much  hesi- 
tation in  the  English  courts,131  the  question  was  at  last  settled  in 
the  House  of  Lords  in  Lowell  v.  Beauchamp,132  where  it  was  held 
that  while  an  infant  partner  could  not  be  made  a  bankrupt,  judg- 
ment could  be  entered  against  the  firm  "other  than  the  infant." 
The  reason  of  this  decision  would  apply  equally  well  where  the 
partner  was  a  married  woman133  or  a  lunatic. 

124 (1876)  7  Biss.  289. 
125  (1902)   117  Fed.  786. 
1J6Nat.  Bankr.  Act  of  1898,  sec.  59a. 
127  (1879)  L.  R.  10  Ch.  Div.  183. 

mIn  re  Lee  (1883)  L.  R.  23  Ch.  Div.  216;  In  re  James  (1884)  L.  R 
12  Q.  B.  D.  332;  In  re  Farnham  [1896]  1  Ch.  836.    See  16  Harv.  L.  Rev.  56. 

"7m  re  R.  S.  A.  [1901]  2  K.  B.  32. 

130(igoi)  107  Fed.  674. 

™Ex  parte  Carruthers  (1733)  Davies  468;  3  Petersdorf.  Abr.  310;  Crispe 
v.  Perrit  (1744)  Willes  467;  Ex  parte  Henderson  (1798)  4  Ves.  163;  Ex 
parte  Layton  (1801)  6  Ves.  434,  440;  Ex  parte  Barwis  (1802)  6  Ves.  601; 
Goode  v.  Harrington  (1821)  5  B.  &  A.  147;  Ex  parte  Adam  (1813)  1  Ves. 
&  B.  493;  Ex  parte  Lees  (1836)  1  Deac.  705;  Ex  parte  Addison  (1838)  3 
Deac.  54;  Ex  parte  Stamp  (1846)  1  De  G.  345;  In  the  Matter  of  West 
(1853)  3  De  G.  M.  &  G.  198. 

132[i894]  App.  Cas.  607,  614.  Per  Lord  Ashbourne:  "It  would  be  most 
unfortunate  if  the  adult  members  of  a  partnership  could  evade  liability 
because  one  of  the  partners  was  a  minor.  If  this  was  laid  down  minors 
would  be  found  in  many  partnerships." 

13SEx  parte  Handford  [1899],  Q.  B.  566. 
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In  America,  practically  the  same  result  has  been  reached.  It 
is  held  that  where  the  corpus  of  the  firm  (whatever  that  may  be) 
is  in  court,  the  court  will  adjudicate  the  firm  a  bankrupt  and 
merely  disregard  the  member  who  is  not  liable  to  bankuptcy.  Thus, 
firms  having  as  a  partner  a  married  woman,134  an  infant,135  or  a 
lunatic136  have  been  adjudged  bankrupt. 

To  sum  up :  A  married  woman  is  at  common  law  absolutely  in- 
capable of  having  debts,  of  being  sued,  or  of  committing  an  act 
of  bankruptcy.  Where,  however,  either  by  the  civil  death  of  her 
husband,  or  by  the  custom  of  London,  or  by  special  statute,  her 
disability  has  been  wholly  or  partly  removed,  she  becomes  sui 
juris,  to  the  extent  to  which  she  has  become  liable  to  an  ordinary 
action,  and  no  further,  and  can  contract  debts,  and  commit  any 
act  of  bankruptcy,  and  may  either  file  a  voluntary  petition  or  be 
forced  into  bankruptcy. 

The  contracts  of  infants  and  lunatics  are  generally  voidable, 
and  hence  are  not  such  obligations  as  will  afford  a  foundation 
either  for  voluntary  or  for  involuntary  proceedings.  Both  infants 
and  lunatics,  however,  are  liable  absolutely  for  necessaries  and  on 
judgments  for  torts,  and  in  addition  the  lunatic  may  owe  debts 
contracted  while  sane,  and  may  even  contract  certain  debts  during 
lunacy.  Though  such  debts  do  not  make  them  sui  juris,  never- 
theless it  would  seem  that  an  act  of  the  infant  debtor  which  he 
cannot  later  avoid  may  be  an  act  of  bankruptcy ;  while  acts  of  bank- 
ruptcy of  lunatics  are  limited  to  such  as  involve  no  volition.  It 
is  clear  that  voluntary  petitions  are  proper  at  the  suit  of  infants  ;13T 
but  to  lunatics  they  have  been  denied  both  in  England  and  Am- 
erica.138 It  has  been  held,  however,  in  England  that  a  lunacy 
court  can  empower  the  committee  in  lunacy  to  do  anything  for 
the  benefit  of  the  lunatic,  including  the  filing  of  a  voluntary  peti- 
tion. 

It  can  be  laid  down  as  a  general  rule  that  wherever  a  plea  of 
coverture,  infancy,  or  insanity  would  be  of  no  avail  to  the  defend- 
ant in  an  ordinary  action,  it  would  be  of  no  avail  against  bank- 
ruptcy proceedings,   if  the  defendant  has  committed   an  act  of 

13iIn  re  Kinkead  (1873)  3  Biss.  405;  Lastrapes  v.  Blanc  (1878)  3  Woods 
134- 

'"Winchester  v.  Thayer  (1880)  129  Mass.  129;  In  re  Dunnigan  (1899) 
95  Fed.  428;  In  re  Duguid  (1900)    100  Fed.  274. 

™In  re  L.  Stein  &  Co.    (1004)    127  Fed.  547. 

"7See  In  re  Brice  and  the  tort  cases  supra. 

wIn  re  Eisenberg,  In  re  Cahen  supra. 
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bankruptcy.  And  where  the  person  of  abnormal  status  owes  debts 
which  are  personally  and  absolutely  binding  on  him.  and  on  which 
he  can  be  sued,  he  may  present  a  voluntary  petition.  In  every 
case,  the  question  of  bankruptcy  of  the  insolvent  depends  upon 
his  civil  liabilities,  and  not  upon  his  civil  rights.130 

Carl  Zollmann. 
Madison,  Wis. 

r'-'In  re  Brice  supra. 
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NOTES. 


State  Law  in  Federal  Courts  in  Cases  of  Diverse  Citizenship. — 
In  exercising  their  constitutional  jurisdiction  over  suits  involving  a 
diversity  of  citizenship,  the  federal  courts  have  always  been  required 
to  act  under  the  Congressional  Statute  stating  that  "the  laws  of  the 
several  states  .  .  .  shall  be  regarded  as  rules  of  decisions  in  trials 
at  common  law  in  the  courts  of  the  United  States."1  The  reason 
underlying  this  rule  is  found  in  the  fact  that  diversity  of  citizenship 
was  made  a  cause  of  federal  jurisdiction  simply  to  avoid  the  possible 
effects  of  local  prejudice  in  the  application  of  state  law;  and  if  the 
federal  courts,  therefore,  provide  the  medium  for  the  impartial  ap- 
plication of  such  law,  the  purpose  of  the  jurisdiction  is  entirely  ful- 
filled.2 In  following  out  this  principle,  in  certain  classes  of  cases 
the  federal  courts  have  always  applied  the  law  of  the  state,  without 
question.     Thus,    in    the    construction     of     state     constitutions     and 

1XJ.  S.   Stat,  at  Large,  92. 

2Polk's  Lessee  v.   Wendell    (1820)    5  Wheat.  293. 
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statutes,3  in  the  effect  of  local  laws,4  and  in  decisions  establishing 
titles  of  property,5  when  such  decision  have  become  firmly  established 
before  the  attachment  of  the  rights  in  litigation,  the  federal  court- 
have  always  unhesitatingly  applied  the  state  law.  The  federal  courts 
adhere  to  this  rule  even  though  it  necessitates  the  reversal  of  a  former 
case,  based  on  a  construction  overruled  by  the  state  court,6  and  even 
though  it  places  the  Supreme  Court  in  the  apparently  anamolous 
position  of  interpreting  the  same  statute  differently  for  cases  arising 
in   different  jurisdictions.7 

From  time  to  time,  however,  the  Supreme  Court  has  established 
various  exceptions  to  this  general  rule  of  following  the  law  of  the 
state.  In  the  leading  case  of  Swift  v.  Tyson,6  the  principle  was 
formulated  that  the  statute  did  not  bind  the  federal  courts  to  apply 
state  decisions  on  matters  of  commercial  law,  the  "common  law,"  or 
"general  jurisprudence."9  The  reasoning  advanced  in  support  of  this 
view — that  the  decisions  of  courts  on  common  law  matters  do  not 
establish  the  law,  but  are  simply  evidence  of  what  the  law  is — has 
been  vigorously  attacked,10  and  inasmuch  as  such  decisions  form  the 
rules  of  law  which  are  actually  administered  in  the  courts  of  the 
state,  its  validity  is  at  best  doubtful.  Although  in  many  cases  it  has 
been  found  difficult  to  decide  whether  a  certain  decision  is  a  matter 
of  local  or  of  general  law,11  the  rule  of  Swift  v.  Tyson  has  never  been 
overthrown,  and  it  must  be  regarded  as  an  established  principle  of  the 
law.12  The  case  of  Gelpche  v.  Dubuque13  was  the  occasion  for  the 
recognition  of  the  second  important  exception  to  the  general  rule — that 
when  contracts  and  transactions  are  entered  into,  and  rights  have 
accrued  under  a  particular  state  of  the  local  decisions,  the  federal 
courts  should  give  an  independent  judgment  on  the  question,  and 
are  not  bound  to  follow  the  state  courts  in  a  subsequent  change  of 
decision.  This  cannot  be  supported  on  the  theory  of  impairment  of 
contracts,  as  it  is  well  settled  that  the  constitutional  prohibition  to 
that  effect  is  applicable  only  to  action  by  the  various  legislative 
bodies.14  Supported,  however,  by  the  moral  strength  of  the  posi- 
tion assumed,  the  result  is  often  justified  on  the  theory  that  since 
a  change  of  decision  is  a  change  of  the  law,  the  later  decisions  of  the 

'Elmendorf  v.  Taylor  (1825)    10  Wheat.  152. 

*Gormley  v.  Clark  (1889)   134  U.  S.  338. 

"Jackson  v.  Chew  (1827)  12  Wheat.  153;  DeVaughn  v.  Hutchinson 
(1896)    165  U.  S.  566. 

"Greene  v.  Neal's  Lessee  (1832)  6  Pet.  291;  Fairfield  v.  County  of  Galla- 
tin  (1879)   100  U.  S.  47. 

'Chicago  Union  Bank  v.  Kansas  City  Bank  (1889)   136  U.  S.  223. 

8(i842)   16  Pet.  1. 

"Yates  v.  Milwaukee  (1870)  10  Wall.  497;  Railroad  Co.  v.  Nat.  Bank 
(1880)  102  U.  S.  14;  B.  &  O.  R.  R.  v.  Baugh  (1892)   149  U.  S.  368. 

10See  the  opinion  of  Field  J.,  dissenting,  in  B.  &  O.  R.  R.  v.  Baugh. 
supra. 

"Bucher  v.  Cheshire  R.  R.  Co.  (1887)  125  U.  S.  555.  Thus  it  has  been 
determined  that  the  liability  of  common  carriers  and  questions  involving 
the  Master  &  Servant  Rule  are  matters  of  general,  rather  than  local,  law. 
Railroad  Co.  v.  Lockwood  (1873)   17  Wall.  357. 

12Pana  v.  Bowler   (1882)    107  U.   S.  529. 

!t(i863)   1  Wall.  175. 

"Hanford  v.  Davies  (1895)   163  U.  S.  273. 
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state  court  should  be  given  a  prospective,  but  not  a  retroactive 
effect.15  Since,  however,  this  theory  amounts  virtually  to  the  recogni- 
tion of  the  legislative  nature  of  a  judicial  decision,  it  is  difficult  to 
see  how  the  result  can  be  reconciled  with  Swift  v.  Tyson,  which  was 
based  squarely  on  the  theory  that  judicial  decisions  are  effective  merely 
as  evidence  of  the  law.  Whatever  views  may  be  held  as  to  the  sound- 
ness of  its  principle,  it  must  be  recognized  that  Gelpcke  v.  Dubuque 
has  likewise  been  uniformly  followed,  and  is  to-day  a  well  established 
rule. 

The  third  important  exception  lies  in  cases  wherein  the  law  of  the 
state  was  not  judicially  determined  at  the  time  the  rights  in  litiga- 
tion accrued.16     Thus,  if  the  state  adjudication  was  merely  after  the 
rights  accrued,17  or  if  it  had  taken  place  after  a  contrary  decision  of 
the  federal  court,18    or  even  if,  in  certain  cases,  there  has  been  only  a 
single  decision  on  the  point,19   it   is  held  that  there  was  no   law  of 
the  state  which  was  necessarily  to  be  applied  by  the  federal  courts. 
Although  this  rule  is  obviously  one  of  a  practical  nature,  it  is  cer- 
tainly open  to  logical  attack,20  and  in  a  few  instances  has  been  dis- 
regarded by  the  Supreme  Court.21     In  a  recent  case  in  the  Supreme 
Court,  Kuhn  v.  Fairmont  Coal  Co.  (1909)  30  Sup.  Ct.  Eep.  140,  the 
question  was  presented   anew.     The  district  court  had  considered   it- 
self  bound  to   apply   the   law   of  mining   conveyances   announced   by 
the  Supreme  Court  of  West  Virginia  after  the  rights  in  the  principal 
case   accrued.     The   Supreme   Court   reversed   this   holding,   and   held 
that  the  district  court  should  exercise   its  independent  judgment   on 
the   rights   of  the  parties  under   the  conveyance.     Although   this   de- 
cision is  a  logical  holding  in  the  light  of  the  doctrine  of  Burgess  v. 
Seligman  supra,   it   is   unfortunate   as  leading  to   the   application   of 
two  different  rules  of  property  in  the  same  jurisdiction.     Since,  how- 
ever, the  reason  for  the   application  of  this   independent  rule  would 
not  be  present  in   suits   arising  subsequent  to   the   state   decision,   it 
is  probable   that    the   federal   courts   would    follow    the   state    ride   in 
later  cases,  and  hence,  except  in  the  principal  case,  the  divergence  is 
of  slight  practical  importance. 


Enforcement  in  Equity  of  Conditions  Precedent  to  the  Exer- 
(  ise  of  the  Right  of  Eminent  Domain. — The  organic  law  of  prac- 
tically every  American  jurisdiction  forbids  the  taking  of  property 
for  public  use  without  just  compensation,  but  there  is  no  uniformity 
in  the  decisions  as  to  the  scope  of  such  provisions.  Despite  an 
earlier   view,   which — based   on   a   literal   construction — required   com- 

"Ohio  Life  Ins.  &  Trust  Co.  v.  Debolt  (1853)  16  How.  416;  Douglass  v. 
County  of  Pike  (1879)   101  U.  S.  677. 

"Burgess  v.  Seligman  (1882)   107  U.  S.  20. 

"East  Alabama  Ry.  Co.  v.  Doe  (1884)  114  U.  S.  340. 

18Gt.  Southern  Hotel  Co.  v.  Jones  (1003)   193  U.  S.  532. 

"Barber  v.  Pittsburg  etc.  Ry.  (1896)  166  U.  S.  83;  Stanley  Co.  v.  Coler 

(1903)  190  U.  S.  437- 

20See  opinion  of  Holmes  J.,  dissenting,  in  Muhlker  v.  Harlem  R.  R.  Co. 

(1904)  197  U.  S.  544- 

"Bauserman  v.  Blunt  (1893)  147  U.  S.  647;  Balkam  v.  Woodstock  Iron 
Co.  (1893)   i.S4  U.  S.  177- 
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pensation  only  in  cases  of  exclusive  appropriation,1  there  now  pre- 
vails a  more  liberal  rule,  founded  on  the  basic  conception  that  prop- 
erty consists  not  merely  in  tangible  things,  but  also  in  the  concomitant 
rights  of  enjoyment.  The  logical  conclusion  therefrom,  that  any  act 
impairing  or  destroying  a  private  right,  that  is,  any  injury  to  prop- 
erty actionable  at  common  law,  is  a  taking,  is  urged  by  eminent  au- 
thority2 and  is  apparently  approached  by  at  least  one  jurisdiction,3 
but  actual  decision  has  stopped  short  of  this  result.  Certainly,  under 
the  liberal  rule,  any  act  involving  a  physical  invasion  of  property, 
direct  or  indirect,4  the  disturbance  of  an  easement  incident  to  real 
property,5  or  the  imposition  of  a  new  or  additional  burden  thereon,6 
constitutes  a  taking  of  property.  Where,  however,  the  authorized  act 
involves  merely  the  maintenance  of  a  private  nuisance,  there  seems 
to  be  no  settled  rule.  Theoretically  such  impairment  of  private  rights 
constitutes  a  taking,  and  this  view,  although  the  decisions  are  conflict- 
ing.7 is  sanctioned  by  strong  judicial  opinion.8  This  confusion  is 
avoided  where,  as  in  many  states,  the  constitution  requires  compensa- 
tion for  property  damaged  as  well  as  taken.9  In  that  case,  clearly,  the 
liability  becomes  co-extensive  with  that  of  the  individual  at  common 
law.10  This,  too,  seems  a  proper  maximum,11  but  some  jurisdictions 
include  under  such  constitutional  provisions  all  damage  in  fact.12 

To  restrain  unauthorized  injury  to  property  under  color  of  the 
right  of  eminent  domain,  equity  frequently  lends  its  aid,  and  bases 
its  jurisdiction  on  the  usual  grounds  governing  its  action  in  cases 
of  trespass  and  nuisance.  Obviously,  when  the  damage,  though  action- 
rble,  is  slight  or  remote,  this  jurisdiction  wholly  fails.  But  where 
the  exercise  of  the  right  to  "take"  is,  by  the  constitution  expressly 
forbidden  except  upon  the  performance  of  certain  conditions  pre- 
cedent, as  prepayment  of  compensation,   such   conditions   are  strictly 

'Cushman  v.  Smith  (1852)  34  Me.  247;  Livermore  v.  Jamaica  (1851)  23 
Vt.  362. 

"Lewis,  Eminent  Domain   (3rd  ed.)   §  55  ct  seq. 

3Eaton  v.  B.  C.  &  M.  R.  R.  (1872)  51  N.  H.  504;  Thompson  v.  Andros- 
coggin River  Imp.  Co.   (1874)   54  N.  H.  545. 

Tumbelly  v.  Green  Bay  Co.   (1871)   13  Wall.  166. 

°Story  v.  R.  R.  (1882)  90  N.  Y.  122;  De  Geofroy  v.  Merchants'  Bridge 
T.  R.  Co.  (1903)   179  Mo.  698. 

cDonovan  v.  Allert  (1902)  11  N.  D.  289;  Williams  v.  N.  Y.  C.  R.  R. 
(1857)   16  N.  Y.  97- 

7Beseman  v.  Penn.  R.  R.  (1888)  50  N.  J.  L.  235;  Bellinger  v.  N.  Y.  C. 
(  1861)  23  N.  Y.  42;  Penn.  R.  R.  Co.  v.  Angel  (1886)  41  N.  J.  Eq.  316;  Blanc 
v.  Murray   (1884)  36  La.  Ann.  162. 

sSee  Balto.  &  Pot.  R.  R.  Co.  v.  Fifth  Baptist  Church  (1882)  108  U.  S. 
317;  Louisville  &  M.  Term.  Co.  v.  Lellyett  (Tenn.  1905)  1  L.  R.  A.  (n.  s.) 
49,  and  note. 

"See  const,  provisions  of  Ala.,  Ark.,  Cal.,  Ga..  111.,  Ky.,  La.,  Miss.,  Mo., 
Mr,m..  Neb.,  N.  D.,  Pa,  S.  D.,  Tex,  Utah,  Wash.,  W.  Va.  and  Wyo.     . 

Chicago  v.  Taylor  (1887)  125  U.  S.  161;  Gainesville  v.  Hall  (1890)  78 
Tex.  169;  Lake  Erie  &  W.  R.  R.  Co.  v.  Scott  (1890)   132  111.  429. 

UC.  W.  I.  R.  R.  Co.  v.  Cogwell  (1892)  44  111.  App.  388;  M.  R.  R.  v. 
'■"11   (.1902)  100  111.  App.  328. 

"Mason  City  &  F.  D.  R.  Co.  v.  Wolf  (Neb.  1906)  148  Fed.  961;  City 
Council  of  Montgomery  v.  Maddox  (1889)  89  Ala.  181. 
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enforced  without  an  inquiry  into  general  equities.13  Here  the  juris- 
diction rests  on  a  special  ground:  the  necessity,  because  of  the  un- 
equal position  of  the  private  landowner,  of  restraining  those  clothed 
with  extensive  powers  easily  capable  of  abuse,  within  the  precise 
limits  of  their  authority.14  It  follows  irresistibly  that  where,  as  in 
several  states,  the  right  to  "damage"  is  likewise  conditioned,15  the 
assumption  of  equitable  jurisdiction  in  all  cases  of  damage  action- 
able by  reason  of  such  provisions,  is  equally  mandatory.16  "The 
constitution  is  the  final  law,  measuring  all  public  and  private  rights, 
whose  commands  legislatures  and  courts  must  respect;  whose  man- 
dates, when  imperative,  must  be  enforced  regardless  of  all  conse- 
quences. As  the  established  rule  of  construction  has  been,  under 
constitutions  prohibiting  the  taking  of  private  property  for  public 
use  until  compensation  was  first  made,  to  enforce  that  mandate 
irrespective  of  all  legislative  action,  the  same  result  must  obtain  in 
this  case.  The  damage  to  property  is  placed  upon  the  same  basis  as 
the  value  of  property  taken,  and  neither  can  be  done  without  com- 
pensation first  made.  In  other  words,  uniting  'property  damaged' 
with  'property  taken'  in  the  same  clause  and  subject  to  the  same  pro- 
hibitions places  them  in  the  same  category  as  to  judicial  action."17 
In  a  recent  case,  Hyde  v.  Minn.  D.  &  P.  By.  Co.  (S.  D.  1909) 
123  N".  W.  849,  where  the  injury  was  indirect  and  resulted  from 
operations  on  land  previously  acquired  by  the  defendant,  the  court 
escaped  this  result,  by  holding  that  its  chancery  jurisdiction  was  not 
enlarged  or  changed  by  the  constitutional  provisions  in  question,  but 
was,  in  this  case  as  in  all  others,  limited  to  the  general  grounds  of 
equitable  action  as  set  forth  in  the  civil  code  of  the  state,  in  which 
event  obviously  the  necessary  grounds  of  equitable  jurisdiction  were 
lacking.  This  position,  besides  being  a  clear  departure  from  the 
general  practice  of  courts  of  equity  even  in  the  same  state,18  ob- 
viously renders  nugatory  a  mandatory  provision  of  the  constitution. 
It  is  doubtful,  morever,  if  any  decision  sustains  the  position  thus 
taken,  the  cases  cited  by  the  court  being  distinguishable  as  decided  under 
substantially  different  constitutional  provisions,10  while  a  few  others 

"Searle  v.  Lead  (1898)  10  S.  D.  312;  Birmingham  Traction  Co.  v.  B.  R. 
&  E.  Co.    (1898)    119  Ala.   129. 

"McElroy  v.  Kansas  City  (1884)  21  Fed.  257;  East  etc.  R.  R.  Co.  v.  E. 
T.  R.  Co.  (1883)  75  Ala.  275.  280;  Lewis,  Eminent  Domain  (3rd  ed.)  §  632; 
Kerr,  Injunctions  188;  6  Thompson  Corporations,  §§  7772,  7773. 

"See  const,  provisions  of  Ala.,  Cal.,  Ga.,  La.,  Miss.,  N.  D.,  Pa.,  S.  D., 
Wash.     . 

"McElroy  v.  Kansas  City  supra;  Brown  v.  Seattle  (1892)  5  Wash.  35; 
City  Council  of  Montgomery  v.  Lemle  (1898)   121  Ala.  609. 

"Brewer  J.,  in  McElroy  v.  Kansas  City  supra,  at  259. 

lsSee  Searle  v.  Lead  supra. 

19Penn.  Mutual  Life  Ins.  Co.  v.  Heiss  (1892)  141  111.  35.  The  Illinois 
cases  were  relied  on  by  the  court.  Neither  the  constitution  of  that  state 
nor  the  eminent  domain  statute  of  1872  clearly  makes  payment  a  condition 
precedent  to  the  right  to  damage.  Hutton  v.  London  &  S.  W.  R.  W.  Co. 
(1899)  7  Hare  259  (no  express  condition  precedent).  For  a  decision  in 
the  same  jurisdiction  under  a  provision  like  that  in  the  principal  case,  see 
Corporation  of  Parkdale  v.  West  (1887)  L.  R.  12  App.  Cas.  602.  The  con- 
stitutions of  West  Virginia,  Texas,  and  Kentucky  effect  the  result  reached 
in  the  principal  case  by  making  payment  a  condition  to  taking  but  not  to 
damaging.     See  Spencer  v.  R.  R.   (1884)  23  W.  Va.  406. 
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not  cited  but  more  nearly  in  point  rest  on  special  grounds  inapplicable 
to  the  principal  case.20  The  only  case  found,  Moore  v.  City  of 
Atlanta  (1883)  70  Ga.  611,  in  which,  where  remote  injury  was 
actionable  and  prepayment  for  damage  was  clearly  required,  in- 
junctive relief  was  denied,  is  weakened  as  authority  because  the 
decision  was  based  on  the  balance  of  convenience.  Further,  the 
constitution  in  South  Dakota  plainly  prescribes  one  rule  for  all  prop- 
erty injured  for  public  purposes,  and  implies  no  such  distinction  as  is 
introduced  by  the  court  between  actionable  injury  caused  by  acts  on 
land  already  acquired,  and  such  as  results  immediately  from  a  taking 
of   property. 


Effect  of  a  Lessor's  Conduct  ox  Breached  Conditions  Precedent 
to  the  Lessee's  Right  of  Renewal. — Equity  is  slow  to  relieve  a 
plaintiff  who  is  in  default.1  for  the  position  of  one  seeking  to  compel 
another  to  perform,  when  himself  guilty  of  non-performance,  although 
not  unconscionable  so  as  to  call  into  play  the  doctrine  of  unclean 
hands,  may  perhaps  be  reprehensible,  for  he  who  seeks  equity  must  do 
equity.2  In  the  one  ease,  in  theory  at  least,  the  court,  applying  the 
doctrine  of  its  own  motion,3  closes  its  doors  upon  the  plaintiff  in 
limine:*  in  the  other  the  plaintiff  has  a  standing  in  court  and  may  be 
granted  relief,  provided  he  "does  equity."5  But  non-performance  of  a 
condition  precedent  is  regarded  as  a  default  of  such  a  character  as  to 
bar  relief  by  specific  performance.0  Under  what  circumstances  then 
will  relief  be  given  in  the  case  of  a  lessee  demanding  specific  per- 
formance of  a  covenant  to  renew,  where  he  himself  has  been  guilty  of 
a  breach  of  covenant?  It  is  well  settled  that  such  relief  will  be  given 
under  proper  circumstances.7  and  the  lessee's  right  may  not  be  lost  by 
the  breach  of  an  independent,  covenant.8  But  where  a  power  of  re- 
entry is  attached,  the  covenant  acquires  the  force  of  a  condition9  and 
so  a  breach  working  forfeiture  would  cause  a  loss  of  that  right,  since 
the  forfeiture  of  the  term  has  that  effect,10  Where  a  lessee's  right  of 
renewal  however  is  made  expressly  conditional  on  the  performance  of 
the  covenants  in  the  lease,  such  performance  becomes  a  condition  pre- 

^Delaware  Co.'s  Appeal  (1888)  119  Pa.  St.  159  (no  method  provided 
for  assessing  compensation  on  application  of  condemnor)  ;  McMahon  & 
Perrin  v.  R.  R.  Co.  (1889)  41  La.  Ann.  827  (no  actionable  damage  at  law 
or  in  equity). 

aFry.  Specific  Performance   (4th  ed.)   §  922;  Story,  Eq.  Jur.  §  771. 

:Pomeroy,   Eq.   Jur.    §§   385-8. 

38  Columbia  Law  Review  40. 

4Pomeroy,  Eq.  Jur.  §  397.  For  a  discussion  of  the  circumstances  under 
which  relief  may  be  granted  where  the  defendant  is  in  greater  guilt,  see 
7  Columbia  Law  Review  416. 

5Pomeroy,   Eq.   Jur.    §   386. 

'Haines  v.  Barber  fN.  Y.  1906)  113  App.  Div.  696;  Williams  v.  Brisco 
(1882)    L  R.  22  Ch.  D.  441. 

7N.  Y.  Life  etc.  Co.  v.  Rector  etc.  (N.  Y.  1883)  12  Abb.  N.  C.  50. 

8Lyons  v.  Osborn  (1891)  45  Kan.  650;  Trant  v.  Dwyer  (1828)  1  Dow  & 
CI.    125. 

aKew  v.  Trainer   (1894)    150  111.   150. 

"Job  v.  Banister   (1856)  3  Jur.   (n.  s.)   93. 
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cedent  to  the  right  of  renewal.11  Of  course,  the  performance  of  a 
condition  precedent  may  be  waived,12  or  excused  by  words  or  conduct 
creating  an  estoppel,13  but  it  does  not  follow  that  mere  non-action  or 
indulgence  on  the  part  of  the  lessor  would  have  that  effect,14  for  in 
that  case  the  lessor  would  be  forced  to  action  in  order  to  preserve  a 
right  for  the  lessee.15 

In  considering  the  question  of  waiver  it  is  fundamental  to  note  the 
attitude  of  the  courts  in  distinguishing  between  conditions  precedent 
and  conditions  subsequent,  for  they  will  afford  relief  under  certain 
circumstances  for  breaches  of  the  latter,  but  will  not  presume  to  do 
so  in  the  case  of  non-performance  of  the  former.16  A  condition  pre- 
cedent, even  though  imposed  by  the  identical-*  covenant,  is  entirely 
distinct  from  the  condition  working  forfeiture,  by  virtue  of  the 
separate  and  individual  relations  to  the  rights  involved  and  because 
of  the  different  purposes  for  which  they  are  created.17  Therefore,  a 
covenant  to  pay  rent  at  a  time  specified  may  at  once  be  a  condition 
subsequent  with  reference  to  the  continuation  of  the  lease,  and  a  condi- 
tion precedent  to  the  right  of  renewal.  Where  the  lessee  incurs  for- 
feiture for  the  violation  of  a  covenant  to  pay  rent,  a  court  of  equity 
will  in  general  relieve  him  on  the  theory  that  the  condition  subsequent 
was  intended  as  a  security  for  the  payment,18  and  so  avert  a  loss  of 
the  term.  But  obviously  the  scope  of  the  relief  is  exclusive  of  the 
covenant  as  a  condition  precedent,  in  no  wise  affecting  it,  for  other- 
wise the  court  would  be  making  a  new  contract  for  the  parties.  And 
so  where  a  course  of  conduct,  not  amounting  to  an  express  waiver  on 
the  part  of  the  lessor,  is  equivalent  to  a  license  permanently  depriving 
him  of  the  right  of  forfeiture,19  it  would  presumably  not  affect  the 
condition  precedent.  And  even  the  waiver  of  a  covenant  as  an  inde- 
pendent obligation  has  been  held  not  to  affect  its  force  as  a  condition.20 
Apparently,  too,  the  courts,  favoring  the  lessor,  if  possible  apply  acts 
of  waiver,  such  as  payment  of  rent,  to  antecedent  breaches  giving  rights 
of  action  or  involving  forfeiture.  Assuming  a  case  where  the  right 
to  renewal  was  conditioned  upon  a  covenant  designed  with  sole  refer- 
ence to  such  right,  it  is  conceivable  that  upon  breach,  and  upon  clear 
act  of  waiver  on  the  part  of  the  lessor,  the  court,  in  fixing  the  ob- 
jective of  such  waiver,  would  be  forced  to  apply  it  to  the  breach  of  the 
condition  of  renewal.  But  otherwise,  it  would  seem  that  the  waiver 
would  not  affect  the  condition  precedent.     Ordinarily  where  the  de- 

"People's   Bank  v.    Mitchell    (1878)    73   N.    Y.   406;    Bastin   v.    Bidwell 
(1881)   L.  R.  18  Ch.  D.  238. 

12Pechner  v.   Phoenix  Ins.  Co.    (1875)  65  N.  Y.   195. 

"Dunn  v.   Steubling    (1890)    120  N.  Y.  232. 

"Haines  v.  Barber  supra;  Pike  v.  Butler   (1850)   4  N.  Y.  360. 

I5See  Perry  v.  Davis  (1858)   3  C.  B.   (n.  s.)   769. 

16Fry,    Specific   Performance    (3rd  Am.   ed.)    458,   note,   citing   Wells   vr 
Smith  (N.  Y.  1833)  2  Edw.  Ch.  78. 

1TSee  Mcintosh  v.  Rector  etc.   (1890)    120  N.  Y.  7. 

"Sunday  etc.  Co.  v.  Wakefield   (1888)   72  Wis.  204:  Peachy  v.  Duke  of 
Somerset   (1824)    1   Strange  447:   Pomeroy,  Eq.  Jur.   §   453. 

"Harris  v.  Troup  (N.  Y.  1840)  8  Paige  423;  but  see  Bleecker  v.  Smith 
(N.  Y.   1835)    13  Wend.  530. 

20McIntosh  v.  Rector  etc.  supra. 
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fault  of  the  lessee  is  of  such  a  nature  as  to  give  the  lessor  the  right  of 
re-entry  and  so  work  a  forfeiture,  some  positive  action  is  necessary 
for  a  waiver  thereof,21  as  in  the  case  of  acceptance  of  rent  subsequent 
to  the  breach  working  forfeiture,  with  knowledge  thereof.22  The  right 
to  take  advantage  of  a  forfeiture  is  an  immediate  one,  however,  and 
may  be  lost  by  failure  to  exercise  it  diligently.23  But  it  would  seem 
that  the  failure  to  perform  a  condition  precedent  gives  no  right  to  be 
taken  advantage  of  immediately;  it  need  not  necessarily  be  asserted 
until  demand  for  renewal.  And  so,  in  general,  where  a  covenant  is 
made  a  condition  precedent  to  the  right  of  renewal,  the  obligation  to 
perform  such  a  condition  would  be  unaffected  by  a  waiver  of  the 
forfeiture  resulting  from  payment  of  rent  without  objection  after 
breach.24 

In  a  recent  case,  however,  Montant  v.  Moore  (N.  Y.,  App.  Div. 
1909)  42  N.  Y.  L.  Jur.  No.  88,  it  was  held  that  where  a  covenant  to 
renew  was  expressly  conditioned  upon  performance  of  covenants  by 
the  lessee,  one  of  which  provided  for  semi-annual  payments  at  specified 
dates,  the  fact  that  payments,  though  always  overdue,  were  invariably 
accepted  without  objection  by  the  lessor,  operated  as  an  incorporation 
of  a  substituted  agreement  into  the  lease  and  as  a  waiver  of  the  condi- 
tion precedent.  On  the  basis  of  a  substituted  agreement,  the  case 
seems  clearly  justifiable,25  for  the  condition  precedent  would  be  dis- 
pensed with  thereby  and  no  default  on  the  part  of  the  lessee  would 
appear.  The  court,  however,  further  finds  an  independent  waiver  of 
the  condition  by  virtue  of  the  lessor's  conduct  in  accepting  the  rent. 
It  wouM  seem  that  strictly  no  waiver  was  effected,  the  courts  favoring 
the  lessor,  in  that  they  are  quick  to  note  a  non-performance  or  breach 
of  condition,  and  slow  to  find  a  forfeiture.26  But  in  view  of  the 
apparent  tendency  in  New  York  to  disregard  technical  failure  of  per- 
formance, and  to  give  weight  to  the  equities,  liberally,27  the  decision  of 
the  court  would  seem  sound  in  this  respect  also.  There  is  apparently 
an  additional  argument  in  favor  of  the  result  reached,  not  touched 
on  by  the  court,  in  that  the  lessor,  with  knowledge  of  the  repeated 
defaults  of  the  lessee,  appointed  an  arbitrator  for  the  purpose  of  fixing 
the  rent  for  the  new  term,  which  would  seem  to  be  a  strong  acknowl- 
edgement on  his  part  of  the  lessee's  right  to  renewal.28  However,  in 
view  of  the  lessee's  breach  after  the  appointment  of  the  arbitrator,  the 
lessor's  action  would  have  this  effect  only  if  it  be  deemed  to  waive  the 
condition  as  a  condition,  and  not  merely  past  breaches  thereof.  But 
this  reduces  to  an  affirmance  of  a  substituted  day  for  payment. 

aDoe  v.  Allen   (1810)  3  Taunt.  78. 

"Jackson  v.  Allen  (N.  Y.  1824)  3  Cow.  220;  Ireland  v.  Nichols  (1875) 
46  N.   Y.   413. 

"Underhill,  Landlord  and  Tenant  §  412;  Dunn  v.  Steubling  supra. 

"Finch  v.  Underwood  (1876)  L.  R.  2  Ch.  D.  310;  Swift  v.  Occidental 
etc.  Co.  (1903)  141  Cal.  161;  Pike  v.  Butler  supra;  Taylor,  Landlord  and 
Tenant  §§  47,  339;  Underhill,  Landlord  and  Tenant  §  812;  see  Lawton  v. 
Sutton    (1842)    9   Mees.   &   W.   794. 

"Smith  v.  Rector  etc.  (1888)  107  N.  Y.  610;  De  Frece  v.  Nat.  Life  etc. 
Co.   (1892)    136  N.  Y.   144.     Cf.  Lyons  v.  Osborn  supra. 

"Job  v.  Banister  supra. 

"Gallagher  v.  Nichols   (1875)  60  N.  Y.  438;  Harris  v.  Troup  supra. 

fflBut  see  Pike  v.  Butler  supra. 
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Conversion  by  a  Holder  of  Security.— In  general  the  right  of  a 
bailor  to  sue  his  bailee  in  trover  depends  upon  the  inconsistency  of  the 
bailee's  acts  with  the  existence  of  the  bailment;  such  acts  terminate 
the  bailment  and  constitute  actionable  conversion.1  However,  when 
the  bailee  holds  goods  as  security,  tender  by  the  bailor  is  obviously  a 
condition  precedent  to  his  right  to  demand  possession  of  his  chattel.2 
Accordingly,  it  would  seem  that  only  those  acts  which  dispense  with 
this  condition  revest  in  the  debtor  the  immediate  right  to  possession 
essential  to  an  action  in  trover.  The  rights  and  liabilities  of  a  common 
law  lienor  are  well  defined.  He  is  entitled  to  perform  one  act,  and  one 
only,  which  if  committed  by  an  ordinary  bailee  would  amount  to  an 
adverse  assertion  of  ownership;  he  may  actively  assert  his  lien  by 
insisting  on  a  tender  as  a  condition  precedent  to  his  obligation  to 
redeliver.3  Since,  however,  this  right  depends  on  his  possession,  he 
loses  it  when  possession  is  voluntarily  relinquished.4  Consequently,  a 
sale  or  repledge  by  the  lienor,5  or  an  unqualified  refusal  by  him  to 
restore  on  demand,6  dispenses  with  tender  and  revests  in  the  owner 
the  immediate  right  to  possession.  The  rights  of  a  pledgee,  on  the 
other  hand,  though  concededly  of  greater  extent,  are  difficult  of  exact 
definition.  His  interest  may  be  assigned,  and  so  the  property  pledged 
may  be  repledged  for  the  same  or  a  lesser  amount;7  and  in  some  juris- 
dictions tender  is  necessary  to  entitle  the  pledgor  to  recover  in  trover 
from  the  pledgee,8  or  from  a  third  party  holding  the  goods  by  virtue 
of  an  unauthorized  sub-pledge  or  sale.9  This  requirement  seems 
questionable  where  the  suit  is  against  the  original  pledgee.  The  result 
is  due,  however,  to  a  recognition  of  a  so-called  qualified  property  in 
the  pledgee  which  bis  wrongful  disposal  of  the  pledge  does  not 
destroy.10 

The  rights  and  liabilities  of  the  pledgee,  it  is  submitted,  are  to 
be  ascertained  by  an  application  of  the  principles  of  contract  rather 
than  those  of  property.  By  the  contract  of  pledge  redelivery  by  the 
pledgee  is  conditioned  on  payment  or  tender  by  the  pledgor;11  but  it 
is  elementary  that  certain  acts  by  one  contracting  party  may  render 
unnecessary  performance  of  a  condition  precedent  by  the  other; 
tender  is  unnecessary  if  useless.12  Therefore,  where  the  pledgee  has 
voluntarily  disabled  himself  from  delivering,  upon  performance  of  the 

'Pollock,  Torts   (8  ed.)   364. 

:Cumnock  v.  Newburyport  Savings  Inst.   (1886)   142  Mass.  342. 

3Scarfe  v.  Morgan   (1838)  4  M.  &  W.  270. 

4Jacobs  v.  Latour  (1828)   5  Bing.   130. 

"M'Combie  v.  Davies  (1805)  7  East  5;  Jones  v.  Pearle  (1723)  1  Strange 
557:  Mulliner  v.  Florence  (1878)  L.  R.  3  Q.  B.  Div.  484;  Jacobs  v.  Latour 
supra. 

6Hanna  v.  Phelps  (1855)  7  Ind.  21;  Boardman  v.  Sill  (1808)  1  Camp. 
410,  note. 

7Mores  v.  Conham  (1609)  Owen  123;  Russell  v.  Fillmore  (1843)  15  Vt. 
130:    Story,   Bailments  §§   324.   327. 

sHalliday  v.  Holgate  (1868)  L.  R.  3  Ex.  299;  Cumnock  v.  Savings  Inst. 
supra. 

'Donald  v.   Suckling    (1866)    L.  R.   1  Q.   B.   585. 

10Donald  v.  Suckling  supra. 

"Cumnock  v.  Savings  Inst,  supra. 

"Short  v.  Stone  (1846)  8  Q.  B.  Rep.  358;  cf.  Cort  &  Gee  v.  Rv.  Co. 
(1851)    17   Q.    B.    Rep.    127. 
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condition  of  tender,  he  may  be  deemed  to  have  waived  that  condition.13 
This  apparently  is  the  case  when  the  pledgee  destroys  or  consumes 
the  goods  pledged,  or  sells  or  repledges  them  for  a  time  or  amount 
exceeding  that  of  the  original  pledge.14  Such  acts,  therefore,  since 
they  dispense  with  tender,  revest  an  immediate  right  of  possession  in 
the  pledgor  and  so  constitute  a  conversion.  The  liability  of  the  pur- 
chaser or  sub-pledgee,  however,  must  rest  on  other  grounds;  the  doc- 
trine of  waiver  can  scarcely  be  extended  to  make  his  purchase  from 
the  pledgee,  in  itself,  a  conversion.  Since  the  pledgee  can  rightfully 
assign  his  actual  interest  in  the  pledge,  even  when  wrongfully  pur- 
porting to  assign  more,15  the  purchaser  is  entitled  to  payment  of  the 
sum  originally  secured  before  relinquishing  the  pledge;  and  such  pay- 
ment of  necessity  discharges  the  debt.16  Accordingly,  a  tender  and 
refusal  have  been  properly  held  necessary  to  render  the  purchaser 
liable  for  conversion.17  The  courts,  however,  have  failed  to  distinguish 
between  the  pledgee's  liability  and  that  of  his  vendee.  A  persuasive 
analogy  is  found  where  chattels  are  owned  in  common.  A  sale  by  one 
co-tenant,  of  the  whole  or  a  part  of  the  common  property,  as  exclusively 
his  own,  is  a  conversion,18  as  is  a  subsequent  sale  by  his  vendee.19  But 
trover  does  not  lie  against  the  vendee  when  still  in  possession  although 
he  claims  as  sole  owner,  since  he  has  by  the  sale  acquired  the  interest 
of  the  co-tenant,  his  vendor.20 

In  a  recent  case,  Swank  v.  Elwert  (Ore.  1910)  105  Pac.  901,  the  court 
applied  these  principles  to  a  chattel  mortgage  and  allowed  the  mort- 
gagor to  recover  in  trover  against  the  mortgagee  who  had  foreclosed 
irregularly,  although  no  tender  was  made.  Such  a  result  is  impossible 
in  a  jurisdiction  where  a  chattel  mortgage  passes  a  conditional  title.21 
Where,  however,  as  in  Oregon,  a  chattel  mortgage  does  not  pass  title 
but  confers  on  the  mortgagee  the  right  to  take  possession  on  condition 
broken,  the  interest  of  a  mortgagee  lawfully  in  possession  seems  closely 
analogous  to  that  of  a  pledgee.22  Thus,  negligence  in  caring  for  the 
mortgaged  property  does  not  constitute  conversion,23  nor  does  a  claim 
of  absolute  title;"1  but  an  unauthorized  sale  renders  the  mortgagee 
liable  in  trover  though  no  tender   is   made.25 

Most  jurisdictions   which   dispense   with   tender   as   a   prerequisite 

"Cortelyou  v.   Lansing    (N.   Y.    1805)    2  Caines'   Cas.   200. 

"Wilson  v.  Little  (1849)  2  N.  Y.  443;  Neiler  v.  Kelley  (1871)  69  Pa. 
St.  403;  Feige  v.  Burt  (1898)  118  Mich.  243;  Baltimore  Ins.  Co.  v.  Dal- 
rymple   (1866)   25   Md.  269. 

lf,Belden  v.  Perkins  (1875)  78  111.  449;  Williams  v.  Ashe  (1896)  in 
Cal.   180. 

"Talty  v.  Freedman's  Trust  Co.    (1876)   93  U.  S.  321. 
"Williams  v.  Ashe  supra;  Talty  v.  Freedman's  Trust  Co.  supra. 
"White  v.   Osborn    (N.    Y.    1839)    21    Wend.    72;    Wheeler   v.    Wheeler 
(1851)   33  Me.  347;  Shepard  v.  Pettit   (1883)   30  Minn.   119. 
"Weld  v.  Oliver   (1839)   38  Mass.  559. 
'"Dain  v.  Cowing   (1843)   22  Me.  347. 
^Jefferson  v.  Barkto  (1878)    1  111.  App.  568. 
"Her  v.   Baker   (1890)   82  Mich.  226. 
^Croze  v.  St.  Mary's  Canal  Co.   (1906)    143  Mich.  514. 
"Card  v.  Fowler   (1899)    120  Mich.  646. 

r'Brink  v.  Freoff  (1879)  40  Mich.  610,  (1880)  44  Mich.  69;  Her  v.  Baker 
supra. 
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to  an  action  in  trover  follow  the  earlier  English  rule26  as  to  dam- 
ages and  hold  the  measure  thereof  to  be  the  difference  between  the 
value  of  the  goods  converted  and  the  debt.27  Conversely,  the  pledgor 
when  sued  for  the  debt  may  set  off  the  value  of  the  pledge.28  Al- 
though on  principle  it  is  anomalous  to  allow  a  recovery  in  trover 
for  anything  less  than  the  value  of  the  goods  converted,29  yet  as  the 
action  in  substance  sounds  in  contract30  the  courts  apply  the  con- 
tract rule  and  allow  recoupment  as  for  claims  growing  out  of  the  same 
transaction;31  a  rule  convenient  in  practice.  The  same  reasons 
apparently  urge  its  adoption  when  a  chattel  mortgagee  is  sued  for 
conversion.32  This  ride,  therefore,  seems  properly  to  have  been 
applied  in  the  principal  case. 


Tender  Necessary  to  Discharge  a  Mortgage  Lien. — At  common 
law,  payment  or  tender  of  payment  by  the  pledgor,  either  at  the  day 
conditioned,  or  later,  was  sufficient  to  discharge  the  lien  on  the  goods, 
provided  the  tender  was  refused.1  In  the  case  of  a  mortgage,  the 
tender  at  the  day,  if  refused,  was  a  sufficient  discharge,  for  it  was  a 
performance  of  the  condition  and  the  condition  being  complied  with 
the  lien  was  gone.2  After  the  day,  however,  neither  tender  nor  pay- 
ment had  any  effect,  the  title,  by  the  non-performance  at  maturity, 
being  absolutely  vested  in  the  mortgagee.3  This  distinction  is  largely 
based  on  the  essential  differences  in  the  nature  of  a  pledge  and  a 
mortgage.  In  the  former,  the  title  was  at  all  times  in  the  pledgor. 
The  pledgee  had  possession  simply,  coupled  sometimes  with  the  power 
to  sell.4  In  the  latter,  a  mortgagor  had  only  a  right  to  redeem,  the 
legal  title  being  in  the  mortgagee,  subject  to  divestment  upon  the  per- 
formance of  the  condition.  The  modern  tendency,  however,  has  been 
to  consider  a  mortgage,  not  so  much  a  vested  estate  to  be  defeated  on 
a  contingency,  but  rather  a  mere  security  for  the  primary  obligation, 
the  debt.  This  view  in  effect  prevails  in  most  of  the  states  of  this 
country.  The  result  is  great  confusion  as  to  the  effect  of  a  tender 
after  the  law  day. 

Of  course,  where  the  common  law  theory  still  obtains  neither 
tender  nor  payment  after  the  day  of  maturity  is  of  any  avail,  the 
time  for  the  performance  having  past,  the  mortgagor's  only  remedy 

MJohnson  v.  Stear   (1863)    15  C.  B.   (n.  s.)   330. 
"Neiler  v.  Kelley  supra. 

^Stearns  v.  Marsh  (N.  Y.  1847)  4  Denio  227;  Richardson  v.  Ashby 
(1895)    132  Mo.  238. 

"•Pollock,  Torts   (8  ed.)   358. 

30Johnson  v.  Stear  supra. 

31Bulkeley  v.  Welch   (1863)   31  Conn.  339. 

"Her  v.  Baker  supra. 

"Comyn's  Dig.  Tit.  Mort.  B. ;  Mitchell  v.  Roberts  (1883)  17  Fed.  776; 
Coggs  v.  Bernard  (1703)  2  Ld.  Raymond  909,  917;  Ball  v.  Stanley  (Tenn. 
1833)  5  Yerg.  199. 

aErskine  v.  Townsend  (1807)  2  Mass.  493;  Merrill  v.  Chase  (Mass. 
1862)  3  Allen  339- 

3Phelps  v.  Sage  (Conn.  1805)  2  Day  151;  Currier  v.  Gale  (Mass.  1865) 
9  Allen  522. 

'Franklin  v.  Neate  (1844)   13  M.  &  \V.  481. 
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is  for  a  bill  in  equity  to  redeem.5     Where,  however,  the  mortgagee, 
though  retaining  the  legal  title,  retains  it  merely  as  security  for  the 
debt   owing,  payment  after  maturity  operates   as   a   discharge   of  the 
debt  and  with  it  a  discharge  of  the  lien  or  security,6   for  the  debt 
itself  being  discharged,   all  things  accessorial,  vanish  with  it.     Such 
payment  need  not  be   in  money,  but   anything  which  will  discharge 
the  debt  will  destroy   the   lien,7   though   there  are   exceptions   in  the 
cases  of  the  statute  of  limitations8  and  of  a  discharge  in  bankruptcy.9 
The  same  rule,  however,  does  not  apply  where  a  tender  is  made  after 
the  day  of  condition,  for  the  legal  title  in  the  mortgagee  cannot  be 
divested   by   a  mere   tender   unless   the  money   is   actually   paid   into 
court,10  either  at  the  time  of  making  the  tender  or  before  such  defense 
is  interposed.11     A  third  view  is  taken  in  New  York  and  a  few  other 
jurisdictions,  where  the  old  common  law  mortgage  has  undergone  a 
complete  change:  the  mortgagee  has  not  the  legal  title,  and  the  mort- 
gage is  nothing  more  than  a  security  for  the  debt.     In  this  case,  the 
courts   have   logically   followed  the   analogy   of   a   pledge,12   and   hold 
that  a  mere  tender,  even  where  the  money  has  not  been  deposited  in 
court,    after   default,    is   sufficient   to    destroy    the   lien,    although,    of 
course,   the  debt   itself  remains.13     In   all   of  these  jurisdictions   the 
rules  adopted  are  logical  and  accurate  results  of  the  mortgage  theory 
recognized.     Several  states,  however,  have  adopted  rules  not  logically 
consistent  with  their  own  interpretation  of  a  mortgage.     So  Minne- 
sota, where   a  real  property  mortgage   is  held  to   be  merely  security 
for  the  debt,  the  title  being  in  the  mortgagor,  has  adopted  the  New 
York    view,   not    only   in   real,   but   also    in    chattel   mortgages,14    al- 
though in  the  latter  case  the  title  is  held  by  the  mortgagee.     New 
York  has  escaped  this  error,  and  has  in  the  case  of  chattel  mortgages, 
since  the  title  is   in   the  mortgagee,   adopted  the   second  view  noted 
above.15     In  California,  on  the  contrary,  the  view  has  been  taken  that 
a  tender  after  the  day  does  not  destroy  the  lien,  even  though  a  Cali- 
fornia mortgage   appears   to   be   little   more   than   a   pledge,   the   title 
being  in  the  mortgagor.16 

Obviously,  the  doctrine  expressed  by  the  New  York  courts,  if  at 
all  extended,   would   accomplish   harsh   results,   and   it  has,   therefore, 

5Erskine  v.  Townsend  supra;  Merrill  v.  Chase  supra. 
"Shields  v.  Lozear   (1869)   34  N.  J.  L.  496,  502;   Swett  S'.Horn   (1818) 
I  N.  H.  332;  Packer  v.  Beasley  (1896)  116  N.  C.  1. 
"Sherman  v.   Sherman    (1852)    3  Ind.  337. 

'Miller  v.  Helm  (Miss.  1843)  2  S.  &  M.  687,  697;  Thayer  v.  Mann 
(Mass.  1837)   19  Pick.  535. 

"Chamberlain  v.  Meeder  (1844)  16  N.  H.  381;  Bush  v.  Cooper  (1853) 
26  Miss.  599. 

"Shields  v.  Lozear  supra;  Crain  v.  McGoon  (1877)  86  111.  431 ;  Rowell 
v.  Mitchell  (1876)  68  Me.  21. 

nWhittaker  v.  Belvidere  Co.  (1897)  55  N.  J.  Eq.  674. 

"Loughborough  v.  McMevin  (1887)  74  Cal.  250;  Mitchell  v.  Roberts 
supra. 

13Kortright  v.  Cady  (i860)  21  N.  Y.  343;  Swett  v.  Horn,  supra;  Van 
Husan  v.  Kanouse  (1865)  13  Mich.  303;  see  Bartell  v.  Nicholls  (1877)  6 
Ore.  321. 

"Moore  v.  Norman  (1890)  43  Minn.  428. 
"Noyes  v.  Wyckoff  (N.  Y.  1883)   30  Hun  466. 

lsPerre  v.  Castro  (i860)  14  Cal.  519;  Himmelmann  v.  Fitzpatrick 
0875)   50  Cal.  650. 
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been  narrowed  and  modified  by  later  decisions,  which  require  that 
the  tender  be  of  the  whole  amount  including  principal,  interest,  and 
costs,18  unless,  indeed,  the  payment  of  a  lesser  sum  has  been  agreed 
upon;  that  it  must  be  absolute,  in  good  faith,  and  that  the  holder  of 
the  mortgage  is  entitled  to  a  reasonable  time  to  ascertain  the 
amount.19  Further,  the  mortgagor  may  by  his  actions,  waive  the 
rights  which  he  has  acquired  by  a  previous  tender.20  Such  tender 
will  not  cut  off  subsequently  accruing  interest,21  and  apparently 
the  purchaser  of  the  equity  of  redemption  must  bring  his  money  into 
court  before  he  can  set  up  his  tender.22  A  late  tender  cannot  be 
made  the  basis  of  affirmative  relief  by  the  one  making  the  tender, 
on  the  ground  that  he  who  would  get  equity  must  do  equity.23 

In  a  recent  case,  Murray  v.  O'Brien  (Wash.  1909)  105  Pac.  840,  the 
question  of  the  sufficiency  of  tender  was  involved.  The  court  in  gen- 
eral accepted  the  New  York  position,  but  refused  relief  on  the  grounds; 
first,  that  the  time  of  tender  lasted  only  to  the  time  of  bringing  suit 
and  not  to  the  time  of  sale,  second,  that  affirmative  relief  was  sought, 
and,  third,  (in  a  separate  opinion)  that  such  relief  would  allow  a  pure 
tender  to  destroy  not  only  the  security  for  the  debt,  but  the  debt 
itself;  as  the  debt  had  become  unenforceable.  In  regard  to  the  time 
in  which  a  tender  could  be  made  the  court  directly  overruled  an 
earlier  case,24  and  no  reason  would  logically  appear  why.  if  the  New 
York  theory  be  adopted,  a  tender  after  suit  should  be  less  effective 
than  one  before.  On  the  question  of  affirmative  relief  the  decision  is 
undoubtedly  correct.  As  regards  the  third  point  it  would  appear  that 
since  a  tender,  even  in  a  pledge,  does  not  destroy  the  debt  itself,26  but 
only  the  lien  or  security,  if  a  case  is  shown  where  the  destruction  of 
the  lien  would  ipso  facto  destroy  the  debt,  or  where  the  security  alone 
is  enforceable  the  debt  having  been  lost,  or  merged  therein,  this  fact 
should  be  considered.  It  has  been  so  held  and  actual  payment  re- 
quired.26. Such  a  rule  would  sufficiently  limit  the  New  York  doc- 
trine and  remove  most  of  its  possibly  objectionable  features. 


Vesting  of  Legacies  by  Present  Gifts  of  Income. — In  a  recent 
English  case,  Mason  v.  Mason  (1910)  101  L.  T.  669,  the  testator  de- 
vised the  income  of  certain  funds  to  his  daughter,  till  marriage,  and 
the  court  held  that  by  force  of  such  a  gift,  she  was  entitled  to  the 
funds  from  which  the  income  was  derived  as  well  as  the  income  it- 
self. The  implication  of  a  gift  of  the  corpus  undoubtedly  arises  un- 
der such  circumstances  from  the  fact,  that,  since  the  person  entitled 
to  the  income  is  generally  the  one  who  holds  the  principal,  such,  in 
the  particular  case,  was  the  intent  of  the  testator  in  making  the  be- 

17Graham  v.  Linder  (1872)  50  N.  Y.  547. 
J9Thornton  v.   Nat.  Exch.  Bank   (1879)   71   Mo.  221. 
,9Potts  v.  Plaisted    (1874)   30  Mich.   149. 
S0Fry  v.  Russell   (1876)  35  Mich.  229. 
"Nelson  v.  Loder  (1892)   132  N.  Y.  288. 
"Harris  v.  Jex  (N.  Y.  1873)  66  Barb.  32. 

"Tuthill  v.  Morris  (1880)  81  N.  Y.  94:  Werner  v.  Tuck  (1891)   127  N. 
Y.  217. 

"Thomas  v.  Seattle  B.  &  M.  Co.  (1908)  48  Wash.  560. 
"Tuthill  v.  Morris  supra. 
"'Harris   z\    Jex   supra. 
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quest.  It  seems,  moreover,  that  it  is  only  a  gift  of  the  whole  income 
which  has  this  effect1  and  it  is  submitted  that  in  regard  to  the  vesting 
of  legacies,  which  otherwise  would  be  contingent,  a  gift  of  income 
plays   a   similar   role. 

In  general,  the  vesting  cf  a  legacy  is  controlled  by  the  finding  of 
fact  as  to  whether  the  testator  has  made  an  antecedent  gift  with  a 
direction  to  pay,2  or  whether  the  only  gift  is  in  the  direction  to  pay,, 
and  in  deciding  this  question,  the  intent  of  the  testator  is,  of  course, 
the  determining  factor.3  If  by  the  use  of  clear  words  of  condition,  he 
provides  that  the  gift  shall  not  take  effect  until  the  happening  of  a 
certain  event,  it  is  apparent  that  this  event  was  intended  as  a  con- 
dition precedent  to  the  vesting  of  the  legacy.4  It  is  only  when  in 
addition  to  such  words  of  condition,  the  testator  adds  other  circum- 
stances that  the  court  can  find  an  intent  sufficient  to  rebut  the  prima 
facie  effect  of  expressions  which  ordinarily  import  conditions.  When 
such  circumstances  take  the  form  of  a  present  gift  of  interest,  the 
rules  of  construction  have  virtually  crystallized  into  a  rule  of  law 
that  the  legacy  is  vested.  Not  every  gift  of  interest,  however,  has 
this  effect.  When  the  testator  unqualifiedly  declares  that  the  legatee 
shall  be  entitled  to  interest  on  the  principal  sum  as  it  from  time  to 
time  accumulates,  it  seems  a  fair  presumption  that  he  intended  the 
interest  to  follow  the  gift5  because  he  who  receives  the  income  of 
property  is  ordinarily  its  owner,  but  if  the  interest  itself  is  made 
contingent  such  a  presumption  will  not  arise.6  It  appears,  moreover, 
that  it  is  only  a  gift  of  the  entire  interest  which  will  have  this  effect, 
for  a  gift  of  only  part  would  create  a  presumption  of  two  distinct 
gifts  rather  than  a  gift  of  the  principal  sum  with  interest.7  It  fol- 
lows, then,  that  if  the  time  during  which  the  interest  is  to  be  paid 
is  not  co-extensive  with  the  period  during  which  the  payment  of  the 
legacy  is  contingent/  or  if  it  is  to  be  computed  on  another  fund,9 
the  legacy  will  not  vest,  for  in  neither  of  these  cases  can  it  be  said 
that  the  legatee  is  entitled  to  the  whole  income  of  the  principal  sum. 
It  seems,  moreover,  that,  for  the  same  reason,  a  gift  of  interest  to  be 
computed  on  a  part  of  the  legacy  or  at  a  fixed  rate  less  than  that 
which  the  principal  sum  yields,  must  be  equally  ineffectual  to  de- 
termine the  question  of  vesting.  It  does  not  follow,  however,  that 
because  the  trustees  of  the  corpus  are  given  discretion  to  apply  less 
than  the  whole  income  for  the  maintenance  of  the  legatee  that  the 
gift  will  not  vest.10  In  such  a  bequest,  it  is  evident  that  the  gift  in- 
cludes the  whole  interest  but  that  in  the  application  of  it  to  the  use 
of  the  legatee  the  trustees  are  clothed  with  discretion  simply  to 
provide  against  its  improvident  use  before  the  time  set  for  payment 

"In  re  L'Heminier  L.  R.   [1894]    1   Ch.  675. 
'Merry  v.  Hill   (1869)   L.  R.  8  Eq.  619. 
3Stapleton  v.   Cheales    (1711)    Prec.    Chanc.   317. 
4Furness  v.  Fox  (Mass.  1848)   1  Cush.  134. 

5Hoath  v.  Hoath  (1785)  2  B.  C.  C.  3 :  In  re  Hart's  Trusts  (1858)  3  De. 
G.  &  J.  195. 

"Knight  v.  Knight   (1826)   2  Sim.  &  St.  490. 
THansom  v.  Graham    (1801)   6  Ves.  238. 
8Thomas  v.  Wilberforce    (1862)   31    Beav.  299. 

'Watson  v.  Hayes  (1839)  5  Myl.  &  Cr.  125;  Batsford  v.  Kebbell  (1797) 
3  Ves.  363. 

'"Fox  v.  Fox   (1875)   L.  R.  19  Eq.  286. 
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of  the  principal  sum.  Even  where  the  gift  includes  the  whole  in- 
terest, it  is  possible  to  make  the  interest  and  the  principal  the  sub- 
ject of  distinct  legacies,  and  such  would  seem  to  be  the  presumption 
where  the  interest  is  to  be  accumulated  and  paid  simultaneously  with 
the  principal  sum.11.  In  such  cases,  obviously,  the  provision  as  to  in- 
terest can  have  no  effect  on  the  vesting  of  the  legacy. 

Where  the  devise  is  to  a  class  of  persons,  it  becomes  important 
to  distinguish  between  a  gift  to  a  contingent  class  and  a  gift  to  a 
class  on  contingency.  Thus,  in  a  gift  to  "those  children  who  attain 
twenty-one",  it  seems  obvious  that  the  testator  intended  to  include 
only  those  who  answer  that  description  and  a  gift  of  interest  will 
not,  therefore,  affect  the  vesting  of  the  legacy.12  Where,  on  the  other 
hand,  the  gift  is  to  children  "when  they  attain  twenty-one",13  a  gift 
of  interest  seems  as  indicative  of  the  testator's  intent  to  make  a  pres- 
ent bequest  as  if  it  were  a  gift  to  a  single  individual.  In  such  cases, 
however,  if  the  interest  on  the  aggregate  sum  is  to  be  applied  indis- 
criminately for  the  maintenance  of  the  whole  class  such  a  provision 
can  have  no  effect  on  the  vesting  of  any  particular  share  for  it  cannot 
be  said  that  interest  has  been  given  on  that  share.14  But  where  the 
income  of  each  presumptive  share  is  to  be  paid  to  its  prospective 
holder,  the  case  is  precisely  as  if  it  were  a  gift  to  a  single  individual 
and  such  a  provision  will  have  the  effect  of  immediately  vesting  the 
legacy.15 

Some  courts  have  observed  the  distinction  between  a  direct  gift 
of  interest  and  a  gift  of  maintenance.1'5  This  distinction  is  based 
on  the  fact  that  where  maintenance  only  is  given  the  legatee  can 
call  for  no  more  than  is  necessary  for  that  purpose,  which  may  not 
amount  to  the  whole  interest.17  In  so  far  as  this  is  the  fact,  the  dis- 
tinction seems  sound,  but  where  maintenance  is  given  the  question 
arises  whether  it  is  a  distinct  gift  or  merely  a  direction  as  to  the  ap- 
plication of  the  interest.  If  the  former,  it  can,  of  course,  have  no 
effect  on  the  vesting  of  the  legacy;  if  the  latter,  it  should  have  the 
same  effect  as  a  direct  gift  provided  the  whole  interest  is  included," 
for  it  is  the  fact  that  the  whole  income  has  been  bequeathed,19  rather 
than  the  use  to  which  it  is  to  be  applied,  which  indicates  the  testa- 
tor's intent  to  make  a  present  gift  of  the  principal  sum. 


Discrimination  in  Connection  With  Prhate  Freight  Cars. — The 
use  of  private  or  individual  freight  cars  has  given  rise  to  various 
quostions  in  recent  decisions.  In  the  case  of  private  oil  tank  cars,  the 
question  has  arisen  concerning  the  proper  allowance  in  rates  to  be 
made  a  shipper  who  supplies  his  own  cars.     That  a  reasonable  rental 

"Lock  v.  Lamb   (1867)    L.  R.  4  Eq.  372. 

12In  re  Ashmore's  Trusts  (1869)  L.  R.  9  Eq.  99:  Bull  v.  Pritchard 
(1826)   1  Russ.  213. 

13Hansom  v.   Graham  supra. 

"'In  re  Parker  (1880)  L.  R.  16  Ch.  Div.  44:  /;/  re  Gosling  [1902]  1 
Ch.  945. 

"In  re  Turney  L.  R.   [1899]  2  Ch.  739- 

'"Pulsford  v.  Hunter  (1792)  3  B.  C.  C.  416. 

17Hansom  v.   Graham  supra. 

lsWatson  v.  Hayes  supra. 

'•'Warner  v.   Durant   (1870)    76  N.   Y.    133. 
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may  be  allowed  for  the  use  of  the  car,  is  well  settled.1  Since  the 
carrier  does  not  ordinarily  furnish  tank  cars,  however,  the  further 
question  arises  whether  any  other  preference  naay  be  shown  shippers 
who  furnish  their  own  cars.  The  courts  have  refused  to  sanction 
such  a  preference.2  Where  a  shipper  supplies  private  coal  cars,  a  dif- 
ferent problem  is  presented.  In  the  case  of  car  shortage,  the  carrier, 
in  making  a  pro  rata  distribution  of  its  coal  cars  must  consider  the 
private  coal  cars  on  its  line  as  part  of  its  available  equipment,  and, 
while  a  shipper  is  entitled  to  the  exclusive  use  of  his  own  cars,  he 
must  count  them  as  part  of  his  share  in  the  distribution.3  In  accord 
with  this  holding  is  the  recent  case  of  Chicago  &  A.  B.  R.  Co.  v. 
Interst.  C.  C.  (C.  C,  N.  D.  111.,  E.  D.  1908)  173  Fed.  930. 

Upon  principle,  these  decisions  would  seem  to  be  open  to  criti- 
cism. Discrimination,  under  the  better  modern  rule,  is  illegal  when 
not  based  on  substantial  difference  in  conditions  of  shipment,  or 
service  rendered.4  But  a  shipper  who  supplies  freight  in  carload 
lots  is  entitled  to  a  preference  in  rates,  because  his  consignments  are 
more  easily  handled  than  freight  in  less  than  carload  quantities.5 
So  also  allowance  may  properly  be  made  in  favor  of  a  shipper  who 
provides  terminal  facilities.6  But  in  the  tank  car  cases,  deduction  i3 
permitted  only  in  the  form  of  a  rental  charge  for  the  cars;  no  al- 
lowance is  made  on  the  ground  that  tank  car  shipments  are  more 
economically  handled  than  barrels  in  car  load  lots. 

The  reasons  for  this  holding  would  seem  to  be  based  in  large 
measure  on  the  consideration  of  actual  economic  conditions.  Car- 
riers do  not  ordinarily  furnish  tank  cars.  The  Interstate  Commerce 
Commission,  conceding  the  duty  to  provide  tank  cars,  finds  itself 
without  power  to  enforce  performance  of  the  duty.7  But  state 
courts,  though  hampered  by  no  such  jurisdictional  restriction,  have 
refused  to  allow  a  difference  in  rate,  apparently  disregarding  the  duty 
to  supply  tank  cars.8  The  expense  of  providing  tank  cars  is  such  that 
only  large  shippers  can  profitably  supply  them.  Thus,  the  smaller 
shipper  has  no  choice;  he  must  ship  in  barrels.  Experience  shows 
that  a  difference  in  rates  based  on  the  use  of  private  tank  cars  works 
great  hardship  to  the  smaller  shipper,  and  indeed  makes  competition 
impracticable.  The  argument  based  upon  the  analogy  of  the  difference 
in  rates  on  the  shipments  in  carload  lots  and  less  quantities,  already 

'See  State  ex  rel.  v.  C,  N.  O.  &  T.  P.  Ry.  Co.  (1890)  47  Oh.  St.  130, 
r39- 

'State  ex  rel.  v.  C,  N.  O.  &  T.  P.  Rv.  Co.  supra;  Scofield  v.  Lake 
Shore  &  M.  S.  Rv.  (1888)  2  I.  C.  C.  Rep.  90.  109,  in,  115:  Rice  v.  Louis- 
ville &  Nashville  R.  R.  Co.  (1888)  1  I.  C.  C.  Rep.  503.  530.  540-548;  Rice  v. 
Western  N.  Y.  etc.  Co.  (1890)  4  I.  C.  C.  Rep.  131,  149. 

38  Columbia  Law  Review  =192;  U.  S.  ex  rel.  Coffman  v.  Norfolk  etc. 
Ry.  Co.  (1901)  109  Fed.  831,  837;  U.  S.  v.  Bait.  &  O.  R.  R.  Co.  (1907)  154 
Fed.  io8,  113.  Dicta  indicate  that  the  owners  are  also  entitled  to  the  ex- 
clusive use  of  private  tank  cars.  See  State  ex  rel.  v.  C,  N.  O.  &  T.  P.  Ry. 
Co.  supra. 

'Messenger  v.  Penn.  R.  R.  Co.  C1873)  36  N.  J.  L.  407:  Scofield  v.  Ry. 
Co.  (1885)  43  Oh.  St.  571.  600.  But  see  Fitchburg  R.  R.  Co.  v.  Gage 
(Mass.  1859)   12  Gray  393,  399- 

5See  Scofield  v.  Lake  Shore  &  M.  &  S.  Ry.  supra. 

'Root  v.  Long  Island  R.  R.  (1889)   114  N.  Y.  300. 

'Scofield  v.  Lake  Shore  &  M.  S.  Ry.  (1888)  2  I.  C.  C.  Rep.  90.  116. 

"State  ex  rel.  v.  C.  N.  O.  &  T.  P.  Ry.  Co.  supra. 
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noted,  is  rejected.  In  answer,  the  courts  point  out  the  duty  of  the  car- 
rier to  supply  tank  cars,  and  lay  stress  upon  the  disastrous  effect  upon 
the  small  shipper  of  a  similar  difference  in  rates  in  favor  of  the 
shipper  who  supplies  his  own  tank  cars.  Thus,  the  reason  for  the 
distinction  would  seem  to  be  the  economic  effect  of  a  difference  in 
rates. 

The  same  considerations,  it  would  seem,  have  governed  in  the  de- 
cisions relating  to  private  coal  cars.  Private  cars  must  be  counted 
as  part  of  the  available  equipment  of  the  carrier  because  a  contrary 
rule  would  place  difficulty  in  the  way  of  the  smaller  shippers.  Since 
the  private  cars  make  demands  upon  the  carrier's  operating  force 
and  equipment,  it  is  argued  that  it  is  but  just  that  they  be  counted 
a  part  of  the  carrier's  rolling-stock.  Carried  to  its  logical  conclusion, 
this  argument  would  require  that  private  freight  cars  be  available 
to  all  shippers  indiscriminately;  but  the  actual  decisions  hold  that  the 
owner  is  entitled  to  the  exclusive  use  of  his  private  cars.  That  the 
effect  upon  the  competition  of  smaller  shippers  is  a  potent  considera- 
tion, is  evident  from  the  holding  that  cars  of  other  railroads  upon 
the  carrier's  lines  need  not  be  counted  in  a  pro  rata  distribution,  since 
they  were  few,  and  no  damage  to  the  shipper  was  shown.9 

Apparently,  therefore,  considerations  of  justice  between  shippers, 
and  of  public  policy  in  the  preservation  of  competition,10  rather  than 
the  strict  application  of  the  principles  of  the  law  of  common  car- 
riage, underlie  the  decisions  in  the  private  car  cases. 

8U.  S.  v.  Bait.  &  O.  R.  R.  Co.   (1907)   154  Fed.  108,  117. 
"Compare  the  reasoning  in  Scofield  v.  Ry.  Co.   (1885)  43  Oh.  St.  571, 
600,  609. 
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Edward  W.  Walker  ) 

Admiralty — Salvage — Vessel  on  Eire  in  Drydock. — The  plaintiff  ap- 
pealed from  a  decision  of  the  district  court  which  dismissed,  for  want 
of  jurisdiction,  a  libel  claiming  salvage  for  services  rendered  by  tugs 
in  subduing  a  fire  communicated  from  the  shore  to  a  vessel  under- 
going repairs  in  a  dry  dock.  Held,  the  district  court  should  have 
taken  jurisdiction.  Simmons  v.  The  Jefferson  (1909)  30  Sup.  Ct. 
Eep.  54. 

Salvage  is  the  compensation  allowed  to  persons  by  whose  assist- 
ance a  ship  or  her  cargo  has  been  saved  from  impending  peril  on  the 
sea,  or  in  recovering  such  property  from  actual  loss,  as  in  cases  of 
shipwreck,  derelict  or  recapture.  The  Blackmail  (U.  S.  1869)  10  Wall. 
1.  It  has  been  said  that  the  right  to  salvage  depends  solely  upon  the 
consideration  that  the  property  has  been  saved  from  maritime  peril. 
Benedict,  Adm.  §  300.  Erom  tins  it  follows  that,  as  in  the  case  of  a 
tort,  the  locality  of  the  act  is  a  factor  determinative  of  jurisdiction. 
Fifty  Thousand  Feet  of  Timber  (1871)  Fed.  Cas.  No.  4783;  Steamboat 
Cheeseman  v.  Two  Ferry  Boats  (U.  S.  Dist.  Ct.  1870)  2  Bond  363. 
Thus  admiralty  has  no  jurisdiction  of  a  tort  committed  on  a  ship  in 
a  dry  dock  because  the  offense  did  not  occur  on  navigable  waters, 
The  Warfield  (1903)  120  Fed.  847,  but  in  The  Robert  W.  Parsons 
(1903)  191  U.  S.  17,  the  court  clearly  stated  that  a  ship  in  a  dry 
dock  was  in  navigable  waters  and  so  subject  to  admiralty  jurisdic- 
tion. Another  factor  held  to  be  determinative  in  salvage  service  is 
the  character  of  the  property  salved.  Since  a  dry  dock  permanently 
moored  to  the  shore  is  not  used  for  navigation,  it  is  not  subject  to 
salvage,  Cope  v.  Valette  Dry  Dock  Co.  (1887)  119  U.  S.  625,  nor  is  a 
dismantled  steamer  used  as  a  saloon,  in  tow  from  one  place  to  an- 
other, as  at  the  time  she  is  not  engaged  in  commerce  and  navigation. 
The  Hendrick  Hudson  (1869)  Eed.  Cas.  No.  6355.  However,  the  fact 
that  a  ship  is  undergoing  repairs  does  not  change  her  status  nor  de- 
prive admiralty  of  jurisdiction  for  a  salvage  claim.  The  Old  Natchez 
(1881)  9  Fed.  478.  The  principal  case  by  a  logical  application  of  these 
principles  under  a  novel  state  of  facts,  establishes  a  broad  basis  for 
salvage  claims. 

Agency — Set  Off — Claims  Against  Principal  in  Suit  by  Agent. — 
The  plaintiff  brought  action  on  a  note  indorsed  to  it  by  one  Porter. 
The  defendant  interposed  a  cross  petition  alleging  that  Porter  was 
the  real  party  in  interest  and  offering  to  set  off  a  claim  which  he  held 
against  Porter.  Held,  the  demurrer  to  the  cross  petition  should  be 
allowed.     Bierce  v.  State  Nat.  Bank  (Okla.  1909)  105  Pac.  195. 

In  order  to  avoid  circuity  of  action,  a  defendant  may  set  off 
against  the  plaintiff  any  claim  resulting  from  a  transaction  inde- 
pendent of  the  cause  of  action  on  which  the  plaintiff  sues.  Raymond 
\.  State  (1877)  54  Miss.  562;  Avery  v.  Brown,  (1863)  31  Conn.  398. 
Damages  arising  ex  delicto  cannot,  however,  ordinarily  be  set  off  in 
an  action  on  contract,  The  Terre  Haute  etc  R.  R.  Co.  v.  Pierce  (1884) 
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95  Ind.  496;  Avery  v.  Dougherty  (1885)  102  Ind.  443,  or  in  an  inde- 
pendent tort  action.  Keller  v.  The  Goodrich  Co.  (1888)  117  Ind.  556. 
In  a  suit  by  an  undisclosed  principal  the  defendant  may  set  off  claims 
which  he  holds  against  the  agent,  George  v.  Clagett  (1797)  7  D.  &  E. 
359;  Borries  v.  Imperial  Ottoman  Bank  (1873)  L.  R.  9  C.  P.  38,  be- 
cause in  such  case  the  plaintiff  by  allowing  the  agent  to  contract  as 
principal,  has  estopped  himself  from  objecting  to  the  set  off  of  obliga- 
tions on  which  the  defendant  may  have  relied  in  making  the  con- 
tract. Montagu  v.  Forwood  L.  R,  [1893]  2  Q.  B.  350.  Where  the 
agent  has  the  right  to  sue  in  his  own  name,  it  has  been  held  that 
since  the  obligation  was  incurred  with  him  directly,  the  defendant 
should  not  be  allowed  to  set  off  claims  which  he  holds  against  the 
principal.  Isberg  v.  Bowden  (1853)  8  Exch.  851;  Alsop  v.  Caines 
(N.  Y.  1813)  10  Johns.  396.  This  rule  would  not  prevail,  however, 
where  the  action  is  merely  for  the  benefit  of  the  principal  or  where 
equitable  defenses  are  permitted.  Bliss  v.  Sneath  (1894))  103  Cal. 
43;  Huffcut,  Agency  207  and  note.  If,  in  the  principal  case,  it  could 
be  said  that  the  plaintiff  was  suing  as  agent  of  Porter,  still  the  set  off 
could  not  be  allowed  even  under  this  last  rule  because  the  claim  was 
in  reality  one  of  damages  resulting  from  a  prior  tort. 

Boundaries — Effect  of  Alteration  on  Property  Eights  of  School 
Districts. — An  action  was  brought  to  quiet  title  to  school  property 
which  had  formerly  been  within  the  plaintiff  district,  but  which,  as  a 
result  of  an  act  of  the  legislature  annexing  part  of  plaintiff  territory 
to  defendant,  was  now  within  defendant's  new  boundaries.  Held,  as 
the  legislature  made  no  provision  as  to  the  disposition  of  property,  it 
vested  in  the  defendant.  Pass  School  Dist.  etc.  v.  Hollywood  City 
School  Dist.  etc.  (Cal.  1909)  105  Pac.  122. 

School  districts  are  public  corporations,  created  by  statute  as  in- 
struments in  the  scheme  of  public  instruction,  Farnum's  Petition 
(1871)  51  N.  H.  376,  and  since  the  theory  of  vested  rights  and  con- 
tractual relations  does  not  apply  in  the  dealings  of  a  sovereign  state 
with  its  governmental  agents  as  such,  Johnson  v.  City  of  San  Diego 
(1895)  109  Cal.  468,  the  legislature  may  alter  or  abolish  them  at  will. 
Martin  v.  Dix  (1876)  52  Miss.  53.  Where  a  public  corporation  is 
absolutely  abolished,  the  courts  agree  that  its  successors,  unless  the 
legislature  stipulates  to  the  contrary,  become  entitled  to  all  its  prop- 
erty and  severally  liable  for  a  proportionate  share  of  its  debts.  Mobile 
v.  Watson  (1886)  116  IT.  S.  289;  Mount  Pleasant  v.  Bechwith  (1879) 
100  U.  S.  514.  But  where  the  boundaries  are  only  altered,  the  old 
corporation  continuing,  and  there  being  no  legislative  provision  for 
the  disposition  of  property,  the  old  corporation  is  generally  held  to 
own  all  the  public  property  within  its  new  limits,  remaining  responsi- 
ble for  all  debts  contracted  by  it  before  the  alteration,  and  the  new 
subdivision  gets  title  to  the  property  falling  within  its  boundaries. 
School  Township  of  Allen  v.  School  Town  of  Macy  (1886)  109  Ind. 
559;  Laramie  Co.  v.  Albany  Co.  (1S75)  92  U.  S.  307.  A  few  jurisdic- 
tions, however,  seemingly  overlooking  the  facts  that  a  school  dis- 
trict is  only  trustee  of  the  property  it  controls,  School  Township  of 
Allen  v.  School  Town  of  Macy  supra,  have  held  that  the  old  corpora- 
tion retains  its  ownership  of  all  public  property  even  though  part  is 
within  the  territory  annexed  to  the  new  corporation.  City  of  Winona 
v.  School  District,  etc.  (1S89)  40  Minn.  13.  The  principal  case  takes 
the  sounder  and  more  practical  view. 
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Carriers — Private  Freight  Cars — Pro  Rata  Distribution. — An  ap- 
peal was  taken  from  an  order  of  the  Interstate  Commerce  Commis- 
sion. Held,  that  in  the  pro  rata  distribution  of  coal  cars  in  time  of 
shortage,  a  carrier  must  count  private  cars  of  shippers  as  part  of  its 
available  equipment.  Chicago  &  A.  R.  R.  Co.  v.  Interst.  C.  C.  (C.  C, 
X.  D.  111.,  E.  D.  1908)   173  Fed.  930.     See  Xotes,  p.  256. 

Chattel  Mortgages — Conversion  bv  a  Mortgagee — Damages. — In  a 
jurisdiction  where  a  chattel  mortgage  gave  the  mortgagee  the  right 
to  take  possession  on  default  but  conferred  no  title,  a  mortgagee  after 
default  foreclosed  by  private  sale,  contrary  to  statute.  The  mort- 
gagor sued  for  conversion  without  tendering  the  amount  due.  Held, 
the  plaintiff  could  recover  the  difference  between  the  value  of  the 
goods  converted  and  the  debt.  Swank  v.  Elwert  (Ore.  1910)  105  Pac. 
901.    See  Xotes,  p.  250. 

Conflict  of  Laws — Damages  in  Tort — Which  Law  Governs.- — The 
plaintiff  was  injured  through  the  negligence  of  the  defendant's  serv- 
ants in  Alabama  and  brought  suit  in  Kentucky.  Held,  the  lex  loci 
governs  both  as  to  the  right  to  recover  and  the  measure  of  damages. 
Louisville  &  N.  R.  Co.  v.  Smith   (Ky.  1909)  122  S.  W.  806. 

Common  law  actions  ex  delicto  for  injuries  to  the  person  are 
transitory  in  their  nature,  and  the  venue  may  be  laid  wherever  the 
court  has  jurisdiction  of  the  parties.  Hurley  v.  Marsh  (1837)  2  111. 
329.  This  is  equally  true  where  a  statute  of  the  state  where  the  injury 
occurred  confers  the  right  of  action,  III.  Cent.  R.  R.  Co.  V.  Crudup 
(1885)  63  Miss.  291,  provided  such  statute  is  neither  contrary  to  the 
public  policy  of  the  state  wherein  the  action  is  brought,  Bruce's  Adm.  v. 
Cinn.  R.  R.  Co.  (1885)  83  Ky.  174,  nor  differing  so  materially  from 
the  laws  of  that  state  as  to  be  incapable  of  enforcement  by  its  courts, 
M.  X.  Ry.  Co.  v.  Jackson  (1896)  89  Tex.  107;  Slater  v.  M.  X.  R.  R. 
Co.  (1904)  194  U.  S.  120,  nor  partly  penal  in  character.  Bail  v.  R.  R. 
Co.  (1897)  57  Kan.  601.  Where  the  laws  of  the  two  sovereignties 
differ,  the  lex  loci  governs  as  to  substantive  rights  and  the  lex  for-i  as 
to  remedies.  L.  &  X.  R.  R.  y.  Whitlow  (Ky.  1897)  43  S.  W.  711. 
Courts  differ,  however,  in  deciding  to  which  class  the  law  of  damages 
belongs.  Some  jurisdictions  regard  damages  as  a  remedial  rather  than 
a  substantive  right,  and  accordingly  apply  the  lex  fori.  Higgins  v. 
C.  X.  E.  etc.  R.  R.  Co.  (1892)  155  Mass.  176;  Wooden  v.  W.  X.  Y. 
&  P.  R.  R.  Co.  (1891)  126  X.  Y.  10.  This  doctrine  seems  to  ignore 
the  strictly  procedural  nature  of  "remedy"  as  distinguished  from  the 
Bubstantive  right  of  action.  Courtois  v.  Carpentier  (1806)  1  Wash.  C. 
< '.  376.     Since  the  lex  loci  is  the  source  of  the  latter  right,  that  law 

-eems  should  determine  not  merely  the  existence  of  the  right,  but 
also  its  extent.  Hence  the  measure  of  damages  should  be  regarded  as 
an  essential  element  of  the  substantive  right  to  recover  and  should  be 
governed  by  the  lex  loci.  N.  P.  R.  R.  Co.  v.  Bahcock  (1893)  154  U.  S. 
L90;  Hanna,  Adm.  v.  Grand  Trunk  Ry.  Co.  (1891)  41  111  App.  116; 
Slater  v.  M.  X.  R.  R.  Co.  supra.  The  principal  case  is  supported  by 
'he  weight  of  authority  in  adopting  this  latter  view. 

Conflict  of  Laws — Statutory  Liens — Law  Governing  Priority. — 
The  plaintiff  constructed  a  vessel  in  Xew  Jersey,  where  by  statute, 
a  debt  contracted  for  the  building  of  a  vessel  was  made  a  lien  thereon 
with   priority   over   a    mortgage.      In    a    suit    in    Maine    the   defendant 
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claimed  under  a  mortgage  covering  after-required  property,  and 
recorded  in  Maine  prior  to  the  building  of  the  vessel.  Held,  the  New 
Jersey  law  giving  priority  to  the  lien  governed,  because  not  contrary 
to  the  public  policy  of  Maine.  Amer.  Trust  Co.  v.  W.  &  A.  Fletcher 
Co.  (C.  C.  A.,  1st  C.  1909)  173  Fed  471. 

Since  a  lien  for  the  construction  of  a  vessel  is  not  a  maritime 
lien,  Roach  et  al.  v.  Chapman  (U.  S.  1859)  22  How.  129,  the  case  is 
not  governed  by  the  maritime  law.  Questions  involving  the  transfer 
of  property  and  the  validity  of  liens  are  governed  by  the  lex  situs. 
Lang  worthy  v.  Little  (1853)  12  Cush.  109.  The  same  rule  applies  so 
long  as  the  property  remains  in  the  same  place,  although  rights  have 
attached  elsewhere,  unless  the  lex  situs  is  contrary  to  the  public 
policy  of  the  lex  fori.  J.  M.  Atherton  Co.  v.  Ives  (1884)  20  Fed. 
894;  Green  v.  Van  BusHrh  (U.  S.  1866)  5  Wall.  307.  Where,  how- 
ever, property  is  removed  from  the  state  where  the  lien  attached 
into  another  state  where  rights  accrued  upon  which  suit  was  brought, 
the  law  of  this  latter  state  governs,  provided  there  was  no  notice  of 
the  prior  rights.  Corbett  v.  Littlefield  (1890)  84  Mich.  30;  but  see 
Jones  v.  Taylor  (1857)  30  Vt.  42.  This  is  either  on  the  theory  that 
whoever  allows  his  property  to  be  sent  to  another  state  impliedly 
submits  to  the  regulations  of  that  state,  Walworth  v.  Harris  (1889) 
129  U.  S.  355,  or  that  the  right  of  priority  is  something  extrinsic  in 
the  nature  of  a  personal  privilege  dependent  on  the  lex  situs,  Corbett 
v.  Littlefield  supra,  or  that  it  is  a  part  of  the  remedy,  and  therefore 
of  necessity,  governed  by  the  lex  fori.  Harrison  v.  Sterry  (1809)  5 
Cranch.  289,  298.  The  law  of  the  original  situs,  however,  has  been 
applied  where  the  removal  into  the  other  state  was  fraudulent. 
Edgerly  v.  Bush  (1880)  81  N.  Y.  199.  In  the  principal  case  if  the 
mortgage  right  attached  while  the  property  remained  in  New  Jersey 
the  law  of  that  state  governs.  Green  v.  Van  Bushirk  supra,  and  the 
same  is  true  even  if  such  right  be  deemed  to  have  attached  in  Maine, 
since  the  law  of  Maine  is  in  practical  accord  with  that  of  New  Jer- 
sey. Perkins  v.  Pike  (1856)  42  Me.  141 ;  Tex.  &  Pac.  By.  Co.  v.  Cox 
(1892)   145  IT.  S.  593,  605. 

Constitutional  Law — Diversity  of  Citizenship — Following  the 
State  Law. — The  plaintiff,  a  citizen  of  a  different  state  than  the  de- 
fendant, sued  in  the  circuit  court  for  surface  damages  caused  by  the 
mining  operations  of  the  defendant  under  a  mining  conveyance  from 
the  plaintiff  to  the  defendant.  After  the  rights  in  this  action  had 
accrued,  the  state  court  had  decided  that  under  such  mining  convey- 
ances the  damage  caused  was  not  actionable.  Held,  three  Justices 
dissenting,  the  federal  court  should  exercise  its  independent  judgment 
as  to  the  rights  under  the  conveyance.  Kuhn  v.  Fairmont  Coal  Co. 
(1909)  30  Sup.  Ct.  Eep.  140.    See  Notes,  p.  242. 

Constitutional  Law — Right  to  Trial  by  Impartial  Jury — Jur- 
ors as  Witnesses. — In  a  criminal  action  two  jurors  were  called  from 
the  box  to  testify  concerning  the  character  of  the  state's  witness. 
Held,  this  did  not  deprive  the  defendant  of  his  right  to  trial  by  a  fair 
and  impartial  jury.     Atkins  v.  State  (Ga.  1909)  66  S.  E.  479. 

Jurors  were  originally  required  to  decide  cases  upon  their  per- 
sonal knowledge  of  the  circumstances.  Proffat,  Jury  Trial  369.  But 
according  to  the  later  theory  they  are  not  entitled  to  make  use  of 
private  knowledge  of  the  circumstances  or  character  of  the  witnesses. 
Sam  v.  State   (Tenn.  1851)   1  Swan  61.     Hence  many  codes  provide 
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that  if  a  juror  has  personal  knowledge  bearing  on  the  case  he  must 
be  sworn  as  a  witness.  Wharton  v.  State  (1876)  45  Tex.  2.  Even 
under  such  provisions  a  man,  summoned  as  a  witness  in  a  criminal 
case,  may  be  challenged  for  bias  if  drawn  as  a  juror.  State  v.  Stentz 
(1902)  30  Wash.  134.  Nor  is  the  danger  of  bias  removed  if  he  is  to 
testify  only  upon  immaterial  points.  State  v.  Barber  (1893)  113  N.  C. 
711.  Yet  it  seems  settled  that,  after  impanelling,  a  juror  may  be 
called  to  testify  in  regard  to  immaterial  facts,  such  as  questions  of 
venue,  State  v.  Vari  (1891)  35  S.  C.  175,  or  value.  Bex  v.  Bosser 
(1836)  7  Car.  &  P.  648.  While  some  courts,  as  in  the  principal  case, 
allow  a  juror  to  testify  as  to  the  credibility  of  witnesses,  White  v. 
State  (1895)  73  Miss.  50,  this  practice  has  been  criticised,  State  v. 
Vari  supra,  and  seems  apt  to  deprive  the  defendant  of  his  constitu- 
tional right  to  a  trial  by  a  fair  and  impartial  jury.  If  the  juror's 
testimony  is  contradicted,  or  his  credibility  is  attacked,  bias  would 
seem  to  be  inevitable.  Begina  v.  Petrie  (1891)  20  Ont.  317.  While 
the  principal  case  is  supported  by  a  few  decisions  and  by  numerous 
dicta,  Penn  v.  Leach  (Pa.  1798)  Add.  352;  Richards  v.  State  (1893) 
36  Neb.  17,  it  seems  questionable  on  theory. 

Constitutional  Law — Taking  of  Property — What  Constitutes 
Action  by  the  State. — The  plaintiff  sought  an  injunction  in  the 
district  court  against  a  city  tax,  claiming  that  it  operated  as  a  taking 
of  property  without  due  process  of  law.  Held,  inasmuch  as  the  city 
had  a  general  taxing  power  delegated  to  it  by  the  state,  its  act  was 
an  act  of  the  state  and  therefore  raised  a  federal  question.  Bisley  v. 
City  of  Utica  (C.  C.  N.  D.  N.  Y.  1909)  173  Fed.  502. 

Inasmuch  as  the  first  section  of  the  Fourteenth  Amendment  limits 
state  action  only  and  not  individual  acts,  Civil  Bights  Cases  (1883) 
109  U.  S.  3,  it  becomes  necessary,  whenever  the  provisions  of  that 
section  are  invoked,  to  determine  whether  the  action  complained  of 
is  an  act  of  the  state.  As  the  state  can  act  only  through  its  agencies, 
an  act  of  one  of  its  officers  within  the  authority  delegated  to  him  is  an 
act  of  the  state.  Ex  parte  Virginia  (1879)  100  U.  S.  339,  347.  Thus 
a  judgment  of  the  highest  court  of  a  state,  Scott  v.  Xeal  (1894)  154 
U.  S.  34,  35,  and  the  acts  of  municipal  authorities  within  the  general 
powers  granted  to  them  by  the  state,  are  acts  of  the  state.  Iron  Moun- 
tain B.  Co.  v.  City  of  Memphis  (1899)  96  Fed.  113.  But  actions  of 
public  officials  which  are  unauthorized  or  prohibited  by  the  state  are 
not  acts  of  the  state,  and  the  aggrieved  party  must  in  that  case  first 
seek  his  remedy  in  the  state  courts.  Barney  v.  City  of  N.  Y.  (1904) 
193  U.  S.  430.  On  this  ground  unauthorized  acts  of  a  board  of  rapid 
transit  commissioners,  Huntington  v.  City  of  N.  Y.  (1902)  118  Fed. 
683,  or  void  municipal  ordinances.  Savannah  v.  Hoist  (1904)  132  Fed. 
901,  have  been  held  not  to  be  acts  of  the  state.  Though  the  cases  do  not 
lay  down  any  general  rule,  it  would  seem  that  where  the  authority  of 
the  state  agency  is  defined  by  express  limitations,  any  act  contravening 
such  limitations  does  not  constitute  an  act  of  state,  Barney  v.  City 
of  N.  Y.  supra,  but  where  such  agency  is  vested  with  a  general  au- 
thority, any  act  apparently  within  its  scope  is  a  state  act.  Iron  Moun- 
tain B.  Co.  v.  City  of  Memphis  supra.  In  the  principal  case,  the 
city  in  exercising  the  taxing  power  wbich  is  impliedly  vested  in  every 
municipal  corporation,  U.  S.  v.  New  Orleans  (1878)  98  U.  S.  381,  393, 
was  acting  within  the  general  scope  of  the  legislative  provisions. 
Its  action  was,  therefore,  an  act  of  the  state  and  within  the  prohibi- 
tions of  the  Fourteenth  Amendment. 
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Corporations — Receivers — Participation  of  Foreign  Creditors  in 
Local  Assets. — The  X  Company,  incorporated  in  Texas,  did  business 
in  Louisiana  under  the  name  of  Y.  The  plaintiffs,  creditors  of  the  Y 
Company,  having  recovered  part  of  their  claims  in  receivership  pro- 
ceedings in  Louisiana,  sought  to  share  equally  with  creditors  of  the  X 
Company  in  receivership  proceedings  of  that  company  previously  in- 
stituted in  Texas.  Held,  the  plaintiffs  could  share  in  the  assets  of  the 
Texas  receivership  only  if  they  paid  into  court  the  amounts  recovered 
in  the  Louisiana  proceedings.  Lake  Charles  Natl.  Bank  v.  Campbell 
Co.  (Tex.  1909)  122  S.  W.  601. 

In  the  absence  of  statute,  until  proceedings  for  winding  up  a  cor- 
poration have  been  instituted,  it  may,  although  insolvent,  prefer  some 
creditors  to  the  exclusion  of  others.  Sanford  Fork  &  Tool  Co.  v.  Howe, 
Brown  &  Co.  (1894)  157  TJ.  S.  312.  But  upon  the  appointment  of  a 
receiver,  the  assets  of  a  corporation  within  their  jurisdiction  become  a 
trust  fund  to  be  distributed  equally  among  all  creditors  of  the  same 
class,  Wabash,  St.  L.  &  P.  B.  Co.  v.  Ham  (1884)  114  TJ.  S.  587,  and 
consequently  foreign  creditors  may  not  be  discriminated  against. 
Blake  v.  McClung  (1898)  172  IT.  S.  239;  In  re  Kloebe  (1884)  L.  R. 
28  Ch.  D.  175.  A  receiver  may  by  comity  institute  a  suit  in  a  foreign 
state  to  get  possession  of  property  therein,  Boger-s  v.  Biley  (1896)  80 
Fed.  759,  although  the  general  practice  is  not  to  give  him  possession 
thereof  until  local  claims  have  been  paid.  Clark  v.  Supreme  Council 
etc.  (1905)  146  Cal.  598.  But  foreign  creditors  having  received  part 
payment  of  their  claims  in  other  states  before  the  appointment  of  a 
receiver  may  share  equally  with  the  local  creditors.  People  v.  Uni- 
versal Life  I?is.  Co.  (X.  Y.  1886)  42  Hun  616.  However,  if  by  any 
means  a  creditor  has  secured  part  payment  in  another  state  subsequent 
to  the  appointment  of  a  receiver,  the  rule  of  equal  distribution  re- 
quires that  he  may  share  in  such  proceedings,  only  upon  paying  the 
receiver  the  value  of  the  property  attached,  Ward  v.  Conn.  Pipe  Mfg. 
Co.  (1899)  71  Conn.  345,  or  to  the  extent  of  equalizing  his  dividends 
with  those  of  domestic  creditors.  Bank  Comrs.  v.  Granite  State  Prov. 
Assn.  (1901)  70  X.  H.  557.  The  principal  case,  though  sound,  might 
well  have  adopted  the  latter  method,  as  it  gives  the  creditor  the  security 
already  obtained  in  another  state  by  his  foresight. 

Eminent  Domain — Conditions  Precedent  to  Exercise  of  Right — 
Equitable  Jurisdiction. — The  constitution  of  South  Dakota  required 
the  payment  of  just  compensation  for  property  taken,  injured  or  de- 
stroyed by  the  construction  or  enlargement  of  the  works  of  bodies 
vested  with  the  rights  of  eminent  domain,  which  same  was  to  pre- 
cede such  taking,  injury  or  destruction.  The  plaintiff  alleged  injury 
to  his  land  by  reason  of  the  construction  and  operation  of  the  de- 
fendant's works,  erected  on  land  previously  acquired,  and  prayed  that 
the  defendant  be  restrained  until  his  damages  were  assessed  and  paid. 
Held,  prepayment  of  compensation  could  not  be  so  enforced.  Hyde  v. 
Minnesota,  D.  &  P.  By.  Co.  (S.  D.  1909)  123  X.  W.  849.  See  Xotes, 
j..  244. 

Equity — Breach  of  Condition  Precedent  to  Right  of  Renewal — 
Effect  of  Lessor's  Conduct. — A  lessor  conditioned  his  covenant  to 
renew  upon  performance  of  covenants  by  the  lessee,  which  among  other 
things  provided  for  semi-annual  payments  at  specified  dates,  and  for- 
feiture in  case  of  default.    Payments  were  made  upon  notice  of  lessor's 
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broker,  and  although  invariably  overdue,  were  regularly  accepted  by 
the  lessor  without  objection.  Before  the  end  of  the  term  arbitrators 
were  appointed  by  the  parties,  but  upon  failure  on  the  part  of  the 
lessee  to  pay  the  last  installment  of  the  rent  according  to  the  terms  of 
the  agreement,  the  lessor  denied  his  obligation  to  renew.  Held, 
Clarke  J.  dissenting,  the  conduct  of  the  lessor  amounted  to  an  incor- 
poration of  a  substituted  agreement  into  the  lease  and  as  a  waiver  of 
the  stipulation  as  to  the  time  of  payment.  Montant  v.  Moore  (N.  Y. 
App.  Div.  1909)  42  N.  Y.  L.  J.  No.  88.    See  Notes,  p.  247. 

Equity — Injunction — Motive. — The  plaintiff,  a  taxpayer,  asked  an 
injunction  to  restrain  the  city  and  a  contractor  from  further  proceed- 
ings in  the  matter  of  paving  a  street,  on  the  ground  that  the  contract 
was  made  in  violation  of  the  city  charter.  Held,  since  the  case  showed 
no  evidence  of  a  collateral  motive  on  the  part  of  the  plaintiff,  the  in- 
junction should  be  granted.  Saxon  v.  New  Orleans  (La.  1909)  50 
So.  633. 

Though  it  has  been  frequently  reiterated  by  both  courts  of  law  and 
equity  that  they  should  take  no  account  of  litigants'  motives  in  deter- 
mining their  rights,  by  a  recent  development  in  the  law  of  torts  the 
former  do  consider  motive.  9  Columbia  Law  Review  455.  So,  too,  the 
legal  rule  that  a  man  shall  not  enhance  his  damages  entails  a  con- 
sideration of  motive.  9  Columbia  Law  Review  171.  A  fortiori  equity 
courts,  whose  decrees  are  more  discretionary  and  take  more  account 
of  the  conscience  of  the  parties,  should  consider  motive.  Though 
here  also  the  inquiry  into  motive  has  been  vigorously  opposed,  there 
are  frequent  instances  where  this  consideration  prevailed.  Thus  a 
New  York  court  denied  an  injunction  because  it  appeared  that  the 
plaintiff  creditor  was  seeking  to  gain  an  unfair  advantage  over  other 
creditors.  Livingston  v.  Kane  (N.  Y.  1817)  3  Johns.  Ch.  224.  And 
where  one  sought  to  restrain  the  defendant's  business  for  the  purpose 
of  unfairly  extorting  compensation  for  slight  injury  no  decree  issued. 
Edwards  v.  Allouze  Mining  Go.  (1878)  38  Mich.  46;  Bassett  v.  Sals- 
bury  Mfg.  Co.  (1867)  47  N.  H.  426;  Woods  v.  Sutcliffe  (1851)  2 
Simons  Ch.  [n.  s.]  163.  In  Michigan  the  abatement  of  a  "spite  fence" 
was  decreed.  Flaherty  v.  Moran  (1890)  81  Mich.  52;  Burke  v.  Smith 
(1888)  69  Mich.  380.  Also  noises  made  on  a  man's  premises  for  the 
purpose  of  harassing  his  neighbor  have  been  enjoined  as  a  nuisance. 
Christy  v.  Davis  L.  R.  [1893]  1  Ch.  D.  316.  And  in  labor  contro- 
versies conduct  has  been  held  proper  or  improper  depending  on  its 
justification  or  the  motive  of  the  actor.  Plant  v.  Woods  (1900)  176 
Mass  492,  499.  So  the  intimation  in  the  principal  case,  that  motive 
is  a  factor,  is  not  without  support  in  the  authorities. 

Equity — Relief  against  Multiplicity  of  Suits — Insurance  Cases. — 
A  number  of  insurance  companies,  against  each  of  whom  an  action  at 
law  was  pending  under  contracts  rendering  them  proportionally  liable 
for  defendant's  loss,  sought  to  enjoin  those  actions  in  order  to  prevent 
a  multiplicity  of  suits.  Held,  complainants  had  no  ground  for  such 
relief.  Mechanics'  Ins.  Co.  et  al.  v.  Hoover  Distilling  Co.  (C.  C.  A., 
8th  C.  1909)   173  Fed.  888. 

While  a  few  courts  have  seemed  disposed  to  limit  the  granting  of 
relief  against  multiplicity  of  suits  to  cases  where  a  technical  bill  of 
peace  may  be  obtained  or  where  the  complainant  is  being  harassed  by 
many  suits,  Scottish   Union,  etc.  Ins  Co.  v.  Mohlman  Co.   (1S96)   73 
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Fed.  66,  the  great  weight  of  modem  authority  supports  the  view  that 
where  many  parties  are  concerned  in  a  common  question  of  law  or  fact 
equity  should  take  jurisdiction  in  order  to  prevent  useless  litigation. 
Liverpool  etc.  Ins.  Co.  v.  Glunie  (1898)  88  Fed.  160;  Pomeroy  1  Eq. 
Jur.  §269;  contra,  Turner  v.  Mobile  (1902)  135  Ala.  73.  Consequently, 
privity  is  not  necessary  among  the  parties  joined,  nor  need  there  be  any 
additional  equity.  Osborne  v.  Wisconsin  Cent.  R.  Co.  (1890)  43  Fed. 
824.  It  also  follows  that  it  is  immaterial  that  the  individuals  seeking 
relief  are  not  each  liable  to  subjection  to  numerous  suits.  Smith  v. 
Bank  of  New  England  (1897)  69  X.  H.  254;  Virginia  etc.  Co.  v.  Home 
Ins.  Co.  (1902)  113  Fed.  1;  Pomeroy  1  Eq.  Jur.  §  251;  contra,  Scottish 
Union  etc.  Ins.  Co.  v.  Mohlman  Co.  supra.  So,  in  insurance  cases  in 
which  the  insurers'  liabilities  are  proportional,  it  has  been  held  that  the 
common  question  of  the  amount  of  loss  is  sufficient  to  justify  the  equity 
courts  in  taking  jurisdiction.  Virginia,  etc.  Co.  v.  Home  Ins.  Co. 
supra;  Fuller  v.  Detroit,  etc.  Ins  Co.  (1888)  36  Fed.  469;  Rochester 
German  Ins.  Co.  v.  Schmidt  (1904)  126  Fed.  998.  Since  it  is  of  course 
true  that  a  court  of  equity  may  submit  issues  of  fact  to  a  jury,  Eolin 
v.  McNulta  (1902)  147  U.  S.  238,  the  apprehension  of  the  loss  of  a 
jury  trial  should  not  have  been  a  controlling  factor  in  deterring  the 
court  from  taking  jurisdiction.  The  decision  in  the  principal  case  is 
not  in  accord  with  the  trend  of  authority. 

Evidence — Contributory  Xegligexce — Burdex  of  Proof. — The  plain- 
tiff sued  the  defendant  railroad  for  negligently  injuring  his  horse 
while  it  was  being  driven  by  a  servant.  Held,  in  actions  for  negligent 
injury  to  personal  property,  the  burden  of  proof  was  on  the  plaintiff 
to  show  freedom  from  contributory  negligence.  Cleveland  etc.  R.  R. 
Co.  v.  Moore  (Ind.  1909)  90  X.  E.  93. 

The  rule  that  contributory  negligence  is  an  affirmative  defense 
is  the  one  most  favored.  Railroad  v.  Gladmon  (1872)  15  Wall.  401; 
Wakelin  v.  London  etc.  Co.  (1886)  L.  K.  12  App.  Cas.  41.  Many  juris- 
dictions, however,  hold  otherwise,  McLane  v.  Perkins  (1898)  92  Me. 
39;  West  Chic.  St.  Ry.  Co.  v.  Liderman  (1900)  187  111.  463,  con- 
sidering that  the  defendant's  duty  of  due  care  is  not  shown  to  be 
legally  violated  unless  the  plaintiff  makes  evident  his  freedom  from 
contributory  negligence.  Park  v.  O'Brien  (1852)  23  Conn.  339.  But 
courts  adopting  this  view  do  not  apply  it  in  every  case.  Where  death 
occurs  with  no  eye  witness,  they  strain  to  find  some  disclosure  of  due 
care  on  the  part  of  the  plaintiff.  It  is  sufficient  that  the  deceased  was 
rightfuly  engaged  in  his  duties  in  the  proper  place.  McGuire  v. 
Fitchburg  R.  R.  Co.  (1S88)  146  Mass.  379;  Burns  v.  Chicago  etc.  Co. 
(1S86)  69  la.  450.  It  is  sometimes  said  that  in  these  cases  the  jury 
should  consider  the  natural  instincts  of  men  in  avoiding  danger  as 
evidence  of  due  care.  Hopkinson  v.  Enapp  etc.  Co.  (1894)  92  la.  328. 
Likewise,  in  the  negligent  injury  of  property  this  rule  is  not  applied 
where  the  plaintiff's  conduct  may  not  reasonably  be  expected  to  enter 
directly  into  the  conditions  connected  with  his  injury,  Eing  v.  Xor- 
cross  (1907)  196  Mass.  373,  as  where  he  is  not  necessarily  present  and 
an  actor.  Indianapolis  etc.  R.  R.  Co.  v.  Paramore  (1869)  31  Ind.  143. 
But  the  principal  case  would  not  seem  to  come  within  this  latter 
exception,  the  servant's  presence  being  that  of  the  plaintiff.  The  de- 
cision is  correct  and  illustrates  the  only  type  of  action  in  Indiana  in 
which  the  burden  of  proving  contributory  negligence  rests  on  the 
plaintiff,  Cf.  Torpedo  etc.  Co.  v.  Lippencott  etc.  Co.  (1905)  165  Ind. 
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361,  for  by  statute  in  actions  for  personal  injury  the  burden  is  now 
on  the  defendant.  Indianapolis  St.  R.  Co.  v.  Robinson  (1901)  157 
Ind.  232. 

Evidence — Hearsay  Rule — Quotations  from  Scientific  Works. — 
A  physician,  testifying  as  an  expert,  stated  that  septic  germs  multi- 
plied with  extreme  rapidity,  and  then  quoted  in  support  of  his  state- 
ment figures  from  a  medical  treatise.  Held,  the  quotation  was  inad- 
missible under  the  hearsay  rule.  Mo.  etc.  Co.  v.  Graves  (Tex.  1909) 
122  S.  W.  458. 

By  the  weight  of  authority  scientific  works  are  inadmissible  as 
primary  evidence  under  the  hearsay  rule.  Tucker  v.  Doland  (1882) 
60  Miss.  460;  Epps  v.  State  (1885)  102  Ind.  539.  A  few  jurisdictions, 
however,  apparently  consider  that  an  infringement  of  the  rule  is 
warranted  because  of  the  necessity  of  such  evidence  and  the  relia- 
bility of  the  works  of  standard  writers.  Stoudenmeyer  v.  Williamson 
(1857)  29  Ala.  558;  Bowman  v.  Woods  (la.  1848)  1  G.  Greene  441. 
It  is  also  generally  recognized  that  tables  of  mortality,  Vicksburg  etc. 
Co.  v.  Putnam  (1886)  118  U.  S.  545,  and  almanacs,  Munshower  v.  State 
(1880)  55  Md.  11,  are  admissible;  but  medical  works  are  distin- 
guished as  treating  of  an  inexact  «eience.  Union  etc.  Co.  v.  Yates 
(1897)  79  Fed.  584;  Hoffman  v.  Click  (1877)  77  X.  C.  55.  The  dis- 
tinction scarcely  seems  to  exist  in  fact.  Wigmore,  Evidence  §  1698. 
Many  decisions  relating  to  medical  testimony  partially  disregard  the 
general  rule.  Thus  physicians  may  testify  not  only  concerning  mat- 
ters within  their  personal  experience,  but  their  opinion  mav  in  part, 
State  v.  Baldwin  (1886)  36  Kan.  1;  State  v.  Terrel  (S.  C.  1859) 
12  Rich.  Law  321,  though  not  entirely,  Soquet  v.  State  (1888)  72  Mich. 
659,  be  founded  upon  reading,  and  recognized  authorities  may  be 
cited  in  support  of  the  matter  given  in  evidence.  Kath  v.  State 
(1904)  121  Wis.  503;  Hoffman  v.  Click  supra.  In  some  jurisdictions 
the  admissibility  of  such  testimony  rests  in  the  discretion  of  the 
court.  Isenhour  v.  State  (1901)  157  Ind.  517.  The  principal  case, 
though  supportable  under  the  prevailing  view,  might  well  have  re- 
garded the  more  liberal  holdings. 

Evidence — Privileged  Communications — Husband  and  Wife. — A  sued 
the  B  Company  on  a  fire  insurance  policy.  B  introduced  letters  from 
A  to  her  husband  containing  admissions.  The  letters  reached  B 
through  the  agency  of  C,  who  found  them.  Held,  they  were  admissible. 
O'Toole  v.  Ohio  German  Fire  Ins.  Co.  (Mich.  1909)  123  X.  W.  795. 

Policy,  aimed  to  promote  confidence  between  husband  and  wife, 
dictates  that  confidential  communications  between  them  shall  not  be 
divulged  in  court  by  either.  Lord  Hardwicke  considered  a  waiver 
of  the  privilege  impossible  even  with  the  consent  of  both  parties. 
Barker  v.  Dixie  (1735)  95  Eng.  Rep.  171.  The  rule  has  been  enun- 
ciated, however,  that  the  privilege  may  be  waived  by  the  party  against 
whom  the  communication  is  offered  as  evidence.  The  fact  that  he, 
Driver  v.  Driver  (Ind.  1898)  52  X.  E.  401,  or  the  other  spouse,  People 
v.  Hayes  (1894)  140  X.  Y.  484,  was  the  author  of  it,  is  immaterial. 
Oral  communications  between  the  spouses,  made  in  the  presence  of, 
or  heard  bv,  a  third  party  are  admissible.  Gannon  v.  The  People 
(1889)  127 'ill.  507;  State  v.  Center  et  ah  (1862)  35  Vr.  37<;  Comw. 
v.  Griffin  (1*72)  110  Mass.  181.  If  the  evidence  sought  to  be  intro- 
duced is  a  letter,  which  a  third  party  produces,  courts  following  the 
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doctrine  of  the  principal  case  view  the  fact  that  the  communication 
is  in  writing-  as  unimportant  and  admit  it.  State  v.  Hoyt  (1880)  47 
Conn.  518,  at  540.  By  some  authorities  the  method  of  obtaining 
possession  of  the  letter  is  regarded  as  absolutely  immaterial.  State  v. 
Mathers  (1891)  64  Vt.  101.  Others  exclude  it  under  all  circumstances. 
The  privilege  is  regarded  not  personal  to  the  parties  alone,  but  rather 
as  attaching  to  the  communication  itself  and  following  it  into  whos- 
ever  hands  it  comes.  Mercer  v.  State  of  Florida  (1898)  40  Fla.  216. 
The  best  view,  it  is  submitted,  is  that  which  considers  the  admissi- 
bility of  a  letter  dependent  upon  the  manner  in  which  its  possession 
is  acquired.  If  the  missive  is  found  or  purloined,  there  is  no  breach 
of  faith.  If,  however,  it  is  voluntarily  surrendered  by  one  of  the 
spouses,  its  admission  would  cause  an  indirect  violation  of  confidence. 
Will-erson  v.  State  (1893)  91  Ga.  729. 

Highways — Conflicting  Eights — Private  Use  by  Abutter. — The  com- 
plainant, an  owner  of  property  abutting  on  a  street,  occupied  a 
space  beneath  the  sidewalk  for  basement  purposes,  and  sought  to  en- 
join the  defendant,  which  was  acting  under  municipal  authority,  from 
extending  its  steam  pipes  through  the  excavation.  Held,  the  com- 
plainant's use  was  a  privilege  subordinate  to  the  public  use  of  the 
street  made  by  the  defendant.  Stone  v.  Cuyahoga  Light  Co.  (1909) 
20  Ohio  N.  P.  Dec.  130. 

The  question  of  the  ownership  of  the  bed  of  a  street  is  immaterial 
when  a  conflict  arises  between  a  private  and  a  proper  public  use  of 
the  highway.  When  the  abutter  retains  ownership  he  holds  it  sub- 
ject to  the  paramount  rights  of  the  public.  Palmer  v.  Larchmont 
Elec.  Co.  (1899)  158  N.  Y.  231.  While  if  the  city  is  the  owner,  hold- 
ing the  street  in  trust  for  public  uses,  a  license  to  employ  it  for  pri- 
vate purposes  must  be  subject  to  those  uses,  9  Columbia  Law  Review 
449,  and  therefore  revocable  by  the  subsequent  authorization  of  a  con- 
flicting public  use.  Elster  v.  Springfield,  (1892)  49  Oh.  St.  82.  The 
rights  of  the  public  extend  over  the  sidewalk  and,  in  cities,  beneath 
the  surface.  McDevitt  v.  People's  Nat  Gas.  Co.  (1894)  160  Pa.  St. 
367.  Therefore,  assuming  the  defendant's  use  in  the  principal  case 
was  a  proper  public  one,  see  8  Columbia  Law  Review  575,  the  de- 
cision is  correct.  The  right  under  which  the  abutting  owner  acts 
in  creating  a  permanent  use  of  the  street,  as  for  example,  in  main- 
taining a  cellar  beneath  the  sidewalk,  often  becomes  important,  how- 
over,  as  in  the  case  of  a  suit  for  personal  injuries  by  a  third  party. 
Such  a  use  is  merely  a  license  when  the  city  owns  the  highway,  Davis 
v.  City  of  Clinton  (1879)  50  la.  585,  but  when  the  abutter  has  the 
ownership,  it  is  a  right,  usually  subject,  however,  to  municipal  regu- 
lation. Allen  v.  Boston  (1893)  159  Mass.  324.  And  even  in  the  lat- 
ter case  a  prohibitory  ordinance  may  Tender  the  use  a  nuisance  in 
the  absence  of  a  permit.  Owings  v.  Jones  (1856)  9  Md.  108.  And  it 
has  been  held  that  a  use  which  would  not  be  unlawful  per  se  may  be- 
come so  bv  reason  of  the  presence  of  conditions  dangerous  to  public 
safety.    Dygert  v.  Schench  (N.  Y.  1840)  23  Wend.  446. 

Husband  and  Wife — Loss  of  Consortium — Liability  of  Druggist 
Furnishing  Morphine. — The  defendant,  a  druggist,  maliciously  and 
against  the  protest  of  the  plaintiff,  sold  morphine  to  the  plaintiff's 
husband  in  such  quantities  that  he  became  a  slave  to  the  drug  and 
insane.     Held,  under  the  circumstances  the  wife  could   maintain   an 
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action  for  the  deprivation  of  the  society  and  companionship  of  her 
husband.     Flandermeyer  v.  Cooper*  (1909)  31  Oh.  C.  C.  Rep.  402. 

In  two  cases,  analogous  to  the  principal  case  except  for  the  fact 
that  the  husbands  were  the  plaintiffs,  a  recovery  was  allowed.  Hoard 
v.  Peck  (K  Y.  1867)  56  Barb.  202;  Holleman  v.  Harvard  (1896) 
119  N.  C.  150.  Since  to-day,  both  by  statute,  8  Columbia  Law  Review 
585,  and  the  common  law,  Foot  v.  Card  (1889)  58  Conn.  1,  a  wife 
has  a  right  of  action  for  the  loss  of  consortium,  these  t>vo  eases  would 
seem  controlling.  The  peculiar  difficulty  presented  is  the  element  of 
free  will  in  taking  the  drug,  which,  it  is  argued,  relieves  the  defendant 
from  liability.  The  difficulty,  however,  is  more  apparent  than  real,  be- 
cause the  right  of  the  wife  to  recover  need  not  be  worked  out  through 
a  tort  to  the  husband  which  also  gives  rise  to  an  action  on  her  part 
for  loss  of  consortium.  Clark  v.  Hill  (1897)  69  Mo.  App.  511.  In- 
dependently of  any  tort  to  the  offending  spouse,  an  action  will  lie  for 
alienation  of  affection,  based  on  the  loss  of  consortium  caused  by  a 
malicious  interference  with  the  marital  relation,  Kujek  v.  Goldman 
(1896)  150  N.  Y.  176;  Jonas  v.  Hirshberg  (1897)  18  Ind.  App.  581, 
and  the  exercise  of  free  will  by  the  offending  spouse  is  no  defense 
to  such  actions.  Westlake  v.  Westlake  (1878)  34  Oh.  St.  621.  The 
principal  case,  and  those  in  accord,  present  a  sound  application  of 
these  principles  to  an  unusual  state  of  facts. 

Husband  and  Wife — Paraphernalia — Separate  Property. — A  wife, 
from  moneys  supplied  by  her  husband  for  that  purpose,  purchased 
wearing  apparel  for  herself.  Upon  a  judgment  against  her  the  goods 
were  seized  and  the  husband  claimed  them  as  paraphernalia.  Held, 
the  wearing  apparel  was  the  separate  property  of  the  wife.  Per  Far- 
well,  L.  J.,  since  the  Married  Women's  Act  the  exception  of  parapher- 
nalia has  ceased  to  exist.  Masson  Templier  &  Co.  v.  DeFries  (1909) 
79  L.  J.  K.  B.  24. 

At  common  law,  a  gift  by  a  husband  to  his  wife  was  void  by 
reason  of  their  identity.  Hastings  v.  Douglass  (1634)  3  Cro.  Car. 
343.  To  mitigate  such  severity  the  common  law  created  the  exception 
of  paraphernalia  which  describes  the  widow's  right  to  keep  as  her 
property  certain  personal  chattels,  the  use  of  which  she  had  enjoyed 
during  coverture,  though  the  exclusive  control  of  them  had  been  re- 
tained by  the  husband  during  his  lifetime.  Comyns  Dig.  Baron  et 
Feme  F  3;  Hastings  v.  Douglass  supra.  As  the  Married  Women's  Act 
removed  the  disability  of  the  wife  to  take  a  gift  from  her  husband 
during  her  lifetime,  45  &  46  Vict.  c.  75  §§  1  &  2,  it  may  well  be  argued 
that  under  it  and  similar  American  statutes,  the  widow's  right  of  para- 
phernalia disappears,  since  its  reason  no  longer  exists.  In  that  event, 
where  as  in  the  principal  case  the  inquiry  is  as  to  whether  a  gift  from 
husband  to  wife  is  absolute  or  qualified,  which  is  always  a  matter 
merely  of  intention,  Tasker  v.  Tasker  (1894)  64  L.  J.  P.  36,  a  use 
of  the  term  paraphernalia  still  possible,  however,  though  of  doubtful 
utility,  is  to  describe  a  gift  of  the  latter  sort.  Under  American  statutes 
which  permit  absolute  gifts  from  husband  to  wife,  an  unexplained 
gift  is  variously  interpreted.  Some  courts  maintain  that  with  the 
removal  of  her  disability,  possession  by  the  wife  of  clothing  or  articles 
of  adornment  raises  the  common  law  presumption  of  absolute  owner- 
ship; Whiton  v.  Snyder  (1882)  88  N.  Y.  299,  304;  others  that  in  view 
of  the  marital  duty  to  clothe,  a  gift  of  wearing  apparel  raises  no  such 
presumption.     Richardson  v.  L.  &  N.  B.  B.  Co.  (1888)  85  Ala.  559. 
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It  would  seem  more  advisable  for  the  courts  merely  to  weigh  the  con- 
flicting evidence  on  the  question  of  intention,  than  to  erect  an  arbi- 
trary presumption  one  way  or  the  other. 

Husband  and  Wife — Presumption  of  Advancement — Annulment 
of  Marriage. — A  purchased  property,  taking  the  deed  in  the  joint 
names  of  himself  and  wife.  The  marriage  was  later  annulled.  Held, 
A's  act  authorized  a  presumption  of  advancement  in  favor  of  his 
wife,  which  was  not  rebutted  by  the  decree  of  annulment,  the  mar- 
riage being  voidable  merely.  Dunbar  v.  Dunbar  (1909)  101  L.  T.  553. 
An  unexplained  transfer  of  property  from  father  to  son  ordin- 
arily does  not  authorize  the  implication  of  a  trust.  It  creates  rather 
a  presumption  of  absolute  gift  or  advancement,  Hepworth  v.  Hep- 
worth  (1870)  L.  R.  11  Eq.  10,  rebuttable  by  showing  an  intent  in  the 
father  to  retain  control  of  the  res.  Bone  v.  Pollard  (1857)  24  Beav. 
283.  Since  such  a  presumption  is  founded  on  the  obligation  to  sup- 
port, it  does  not  exist  in  favor  of  a  stranger,  Custance  v.  Cunning- 
ham (1851)  13  Beav.  363,  where  an  intent  to  create  a  gift  must  be 
shown  or  a  trust  is  implied.  Rider  v.  Kidder  (1805)  10  Ves.  360.  A 
child,  however,  in  the  position  of  solicitor  to  his  parent  is,  in  legal 
effect,  a  stranger.  Garrett  v.  Wilkinson  (1848)  2  De.  G.  &  Sm.  244. 
The  purchase  of  property  by  a  husband,  followed  by  a  conveyance  to 
himself  and  wife  pointly  at  his  order,  after  the  Married  Women's 
Property  Acts  creates  a  presumption  of  advancement,  as  to  one  moiety, 
in  the  wife's  favor.  Thomley  v.  Thomley  (1893)  68  L.  T.  [n.  S.] 
199.  Courts,  unwilling  to  divest  a  title  where  a  presumption  of  ad- 
vancement exists  go  further  and  sometimes  vest  title  in  the  wife 
or  child  by  perfecting  an  ineffectual  attempt  by  the  husband  or  father 
to  make  provision  for  them.  Thus,  for  instance,  the  defective  execu- 
tion of  a  power  has  been  remedied.  Toilet  v.  Toilet  (1728)  2  P.  Wms. 
489.  Thomley  v.  Thomley  supra  regarded  the  presumption  of  ad- 
vancement as  unaffected  by  a  decree  dissolving  the  marriage.  The 
principal  case  applies  the  same  rule  to  an  order  of  annulment.  The 
argument  is  that  the  continued  existence  of  the  marital  relation  is 
not  a  condition  precedent  to  the  validity  of  the  gift;  that,  as  affect- 
ing the  presumed  intention  to  benefit  the  wife  existing  at  the  time 
of  the  conveyance,  the  form  of  terminating  the  relation  is  imma- 
terial.    The  result  reached  appears  correct. 

Landlord  and  Tenant — Attornment  to  Mortgagee. — A  mortgaged 
property  to  B  and  later  leased  to  C.  Summary  proceedings  to  dis- 
possess C  were  instituted  by  B,  who  had  become  purchaser  under  fore- 
closure. Held,  B,  in  effect  the  grantee  of  the  reversion,  under  §  223  R. 
P.  L.  (Consol.  Laws.  1909)  could  maintain  the  action  without  an  at- 
tornment by  C.  Comw.  Mortgage  Co.  v.  De  Waltoff  (1909)  119  N. 
Y.  Supp.  781. 

By  §  223  R.  P.  L.  (Consol.  Laws  1909)  the  grantee  of  the  rever- 
sion succeeds  to  the  fee  of  the  landlord  and  to  the  resulting  remedies 
against  the  tenant  without  any  attornment  by  the  tenant.  This,  how- 
ever, does  not  do  away  with  the  necessity  of  attornment  to  a  mort- 
gagee in  all  cases.  Fowler,  Real  Property  (2nd  ed.)  622.  Section 
224  R.  P.  L.  (Consol.  Laws  1909)  recognizes  the  possibility  at  least, 
of  attornment  to  the  mortgagee  after  forfeiture  of  the  mortgage.  A 
mortgagee  who  takes  his  interest  after  the  lease  is  a  grantee  of  the 
reversion,  Russell  v.  Allen  (Mass.  1861)  2  Allen  42,  within  the  terms 
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of  §  223,  but  the  status  of  a  prior  mortgagee  is  different.  True,  the 
original  mortgage  creates  but  a  lien,  yet  the  purchaser  under  the 
foreclosure  sale  acquires  title  as  of  the  time  of  the  inception  of  the 
lien.  Batterman  v.  Albright  (1S90)  122  N.  Y.  4S4.  To  him  the  lessee 
is  a  stranger.  Neither  privity  of  contract  nor  estate  exists.  Sprague 
Natl.  Bank  v.  Erie  Ry.  Co.  (X.  Y.  1S97)  22  App.  Div.  526;  M'Kircher 
v.  Hawley  (N.  Y.  1819)  16  Johns  288;  Wacht  v.  Erskine  (N.  Y.  1908) 
61  Misc.  96.  The  lessee,  however,  if  a  party  to  the  foreclosure,  loses 
his  term  and  may  be  dispossessed  by  a  writ  of  assistance.  Green,  v. 
Geiger  (1899)  61  N.  Y.  Supp.  524.  His  remedy  is  to  seek  the  value 
of  his  unexpired  term  in  the  surplus  on  the  sale.  Clarlcson  v.  Skid- 
more  (1871)  46  N.  Y.  297.  The  principal  case  in  calling  the  pur- 
chaser on  foreclosure  a  grantee  of  the  reversion  in  effect  and  thus 
bringing  him  within  §  223  seems  incorrect.  Sprague  Natl.  Bank  v. 
Erie  Ry.  Co.  supra. 

Limitations — Part  Payment — Sale  of  Collateral  Security. — As 
security  for  a  note,  the  defendant  deposited  collateral  with  the  plain- 
tiff conferring  the  power  to  enforce  the  security  by  sale  and  binding 
himself  to  pay  any  deficiency.  Held,  the  plaintiff's  application  of  the 
proceeds  of  the  collateral  did  not  constitute  a  part  payment  sufficient 
to  toll  the  statute  of  limitations  as  to  the  cause  of  action  on  the  note, 
and,  secondly,  three  judges  dissenting,  the  promise  to  pay  the  de- 
ficiency did  not  constitute  a  separate  cause  of  action,  arising  when 
the  amount  was  ascertained.  Brooklyn  Bank  v.  Bamaby  (X.  Y.  Ct.  of 
App.  1910)  42  N.  Y.  L.  J.  No.  94. 

The  generally  accepted  view  is  that  part  payment  of  an  antecedent 
debt  operates  to  toll  the  statute  of  limitations,  only  where  made  under 
such  circumstances  as  to  warrant  a  jury  in  finding  an  implied  promise 
to  pay  the  balance.  Grow  v.  Gleason  (1894)  141  X.  Y.  489.  The 
distinction  between  the  case  where  the  transaction  operates  as  a  part 
payment,  and  as  a  promise,  is  illustrated  by  the  effect  of  a  part  pay- 
ment by  a  partner  before  and  after  partnership  dissolution.  Watson 
v.  Woodman  (1875)  L.  K.  20  Eq.  721.  While  in  both  instances  he 
has  the  power  to  pay,  in  the  latter  case  the  assumption  of  the  obliga- 
tion necessary  to  toll  the  statute  is  not  within  the  scope  of  his  power 
and  binds  him  only.  This  distinction,  however,  has  not  always  been 
observed  in  cases  dealing  with  the  effect  of  a  creditor's  application  of 
the  proceeds  of  collateral  to  the  secured  debt.  Haven  v.  Hathaway 
I  L841)  20  Me.  345;  Porter  v.  Flood  (Mass.  1827)  5  Pick.  54.  The 
weight  of  authority,  nevertheless,  seems  to  favor  the  view  that  the 
endorsement  of  such  payment  does  not  effect  the  running  of  the 
statute.  Brown  v.  Latham  (1870)  58  N.  H.  30.  In  those  jurisdictions 
requiring  a  new  promise  on  the  part  of  the  debtor  to  take  the  case  out 
of  the  operation  of  the  statute,  a  contrary  view  presents  the  anomaly 
of  the  creditor  contracting  with  himself  as  the  agent  of  the  debtor. 
Wolford  v.  Cook  (1898)  71  Minn.  77.  As  to  the  second  point  in  the 
principal  case,  weighty  authority  negatives  the  soundness  of  the  mi- 
nority view  that  a  separate  cause  of  action  may  be  predicated  upon  the 
debtor's  express  promise  to  pay  any  deficiency.  In  re  McHenry  L.  R. 
[1894]  3  Ch.  290. 

Mortgages — Effect  of  Tender  After  a  Default. — The  purchaser  of 
a  part  of  a  piece  of  property  subject  to  a  mortgage,  given  as  security 
for  certain  notes,  made  a  tender  of  the  full  amount  of  the  debt,  after 
proceedings  to  foreclose,  but  before  sale.     The  tender  was  refused  and 
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he  asked  that  the  mortgage  be  cancelled.  Held,  a  tender  after  default, 
unbacked  by  payment,  would  not  entitle  the  mortgagor  to  affirmative 
relief.    Murray  v.  O'Brien  (Wash.  1909)  105  Pac.  840.    See  Notes,  p.  252. 

Negotiable  Instruments — Acceptance  of  Forged  Check — Subroga- 
tion.— The  plaintiff  paid  to  the  city  a  forged  check  drawn  upon  it, 
and  the  proceeds  were  applied  at  the  forger's  direction  without  the 
defendant's  knowledge  to  discharge  an  assessment  lien  on  the  defend- 
ant's land.  The  defendant  had  contracted  to  convey  the  land  free  of 
encumbrances  and  shortly  afterwards  conveyed.  The  plaintiff  sought 
recoupment  to  the  extent  of  the  amount  of  the  lien  through  a  right 
to  be  subrogated  to  the  city's  original  claim.  The  court  below  held 
§  112,  Negotiable  Instruments  Law,  barred  the  plaintiff's  recovery. 
Held,  that  §  112  Negotiable  Instruments  Law  applied  in  the  case  of  a 
forged  instrument  only  in  favor  of  a  holder  for  value;  and,  further, 
that  the  plaintiff  should  be  subrogated  to  the  citv's  lien.  Title  Guar- 
antee &  Trust  Co.  v.  Haven  (N.  Y.  1909)  89  N.  E.  1082. 

The  Court  of  Appeals'  interpretation  of  §  112,  Negotiable  Instru- 
ments Law,  sustains  the  criticism  of  the  decision  of  the  lower  court 
in  8  Columbia  Law  Review  654,  656.  The  case  also  marks  a  turning 
by  the  New  York  court  to  the  broader  view  of  the  right  of  subroga- 
tion submitted  in  9  Columbia  Law  Review  63. 

New  Trial — Coercing  Agreement  of  Jury. — Upon  disagreement,  the 
court  instructed  the  jury  that  although  no  one  could  object  as  long  as 
a  juror  held  an  honest  opinion,  still  it  was  wilful  contempt  to  stick 
to  an  opinion  regardless  of  the  arguments  of  others,  and  then  urged 
them  to  agree,  as  a  wrong  verdict  could  be  corrected  by  an  appellate 
tribunal.  Held,  the  instruction  was  improper  as  tending  to  coerce  the 
jury  and  to  minimize  the  importance  of  a  verdict.  Levinson  v.  Zitkin 
(1909)  119  N.  Y.  Supp.  680. 

The  old  common  law  rule  allowing  coercion  of  a  jury  in  order  to 
secure  a  verdict,  Proffat,  Jury  Trial  §  475,  was  early  recognized  as  a 
perversion  of  justice.  People  v.  Goodwin  (N.  Y.  1820)  18  Johns. 
187.  To-day  it  may  be  laid  down  as  the  general  rule  that  any  conduct 
of  the  court  the  tendency  of  which  is  to  coerce  an  agreement  on  the 
part  of  the  jury  is  a  ground  for  a  new  trial.  People  v.  Sheldon 
(1898)  156  N.  Y.  268.  It  is  proper  for  the  court  to  explain  to  the 
jury  the  nature  and  importance  of  their  duty,  McNulty  v.  Stewart 
(1867)  12  Minn.  434,  and  urge  them  after  failure  to  agree  to  re- 
engage in  their  deliberations  in  a  spirit  of  liberal  concession,  Phoenix 
Ins.  v.  Moog  (1886)  81  Ala.  335,  but  to  insist  too  strenuously  upon 
the  necessity  of  concession  or  compromise  is  error.  Whitelaw  Ex. 
v.  Whitelaw  (1887)  83  Va.  40.  Personal  considerations  should  never 
be  permitted  to  influence  their  conclusions  or  be  suggested  as  a  mo- 
tive for  action.  Green  v.  Telfair  (N.  Y.  1853)  11  How.  Prac.  260; 
Kansas  v.  Bybee  (1877)  17  Kan.  462.  Thus  the  verdict  has  been  set 
aside  on  grounds  of  coercion  where  the  court  threatened  if  they  did 
not  agree,  to  carry  the  jury  into  a  different  county  from  that  in  which 
they  were  empanneled;  Spearman  v.  Wilson  (1871)  44  Ga.  473; 
where  the  court  referred  to  the  time  it  was  going  to  keep  the  jury  if 
they  did  not  speedily  agree;  Terre  Haute  &  Ind.  R.  R.  v.  Jackson 
(1881)  81  Ind.  19;  and  where  the  court  said  their  failure  to  agree 
would  reflect  upon  their  mental  capacity.  Kansas  v.  Bybee  supra. 
Also  as  was  held  in  the  principal  case,  any  language  on  the  part  of 
the  court  causing  the  jury  to  regard  their  verdict  as  of  slight  im- 
portance warrants  a  new  trial.     Whitelaw  Ex.  v.  Whitelaw  supra. 
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Pleasing  and  Practice — Witnesses — Examination  Before  Trial 
Under  New  York  Code. — The  plaintiff  after  action  brought  got  an 
order  to  examine  one  not  a  party  for  the  purpose  of  securing  infor- 
mation to  frame  his  complaint.  Held,  the  order  should  be  vacated. 
Akhurst  v.  Nat.  Starch  Co.  (1909)  119  X.  Y.  Supp.  561. 

While  prior  to  the  adoption  of  the  Code  of  Civil  Procedure  (1876) 
a  party  could,  in  the  proper  case,  perpetuate  the  testimony  of  a  wit- 
ness for  use  on  the  trial,  the  right  to  examine  a  witness  to  obtain  in- 
formation necessary  to  frame  a  complaint  was  denied.  This  was  a 
continuation  of  the  equity  practice,  allowing  bills  of  discovery 
against  the  party,  but  not  against  the  witness.  The  provisions  of  the 
new  Code  (§§  S71,  872  Code  Civ.  Proc.)  did  not  alter  the  existing  law, 
Matter  of  Bryan  (1877)  3  Abb.  X.  C.  289,  but  in  1879,  the  legislature 
passed  an  amendment  to  £  872,  subd.  5,  Code  Civ.  Proc,  providing 
that,  in  addition  to  the  disabilities  enumerated,  a  witness  could  be 
examined  if  it  was  shown  "that  other  special  circumstances  exist 
that  render  it  proper  that  he  should  be  examined  .  .  .''  Laws  of 
1879  e.  542.  This  provision  was  early  interpreted  to  mean  merely  cir- 
cumstances relating  to  the  probability  of  the  witnesses'  future  attend- 
ance at  the  trial.  Knowlton  v.  Bannigan  (1882)  11  Abb.  X.  C.  119; 
Town  of  Hancock  v.  First  Xat.  Bank  (1883)  93  X.  Y.  82.  Although 
this  strict  construction  has  been  largely  followed.  Matter  of  Anthony 
(1889)  6  X.  Y.  Ann.  Cas.  310;  Long  Island  Bottlers  Union  v.  Bot- 
tling Brewers  (1901)  65  App.  Div.  459,  the  hardship  in  a  few  c; 
has  induced  a  more  liberal  interpretation.  People  v.  Armour  (1897) 
IS  App.  Div.  5S4;  Chittenden  v.  San  Domingo  Imp.  Co.  (1909)  132 
App.  Div.  169.  The  principal  case  properly  refuses  to  follow  the  ex- 
tension of  these  latter  cases  in  the  absence  of  evidence  of  imperative 
necessity. 

Public  Service  Companies — Right  to  Abandon  Franchise. — A  cor- 
poration obtained  from  the  plaintiff  a  special  franchise,  of  undefined 
duration,  to  supply  gas  to  consumers.  After  ten  years'  service  the 
corporation  sought  to  abandon  its  franchise.  Held,  the  corporation 
might  voluntarily  forfeit  its  right  to  operate  in  the  city  and  might 
withdraw  its  service.  East  Ohio  Gas  Co.  v.  Akron  (Oh.  1909)  90 
X.  E.  40. 

By  the  nature  of  its  business  a  gas  company  is  a  public  service 
corporation.  City  of  LaHarpe  v.  Allen  Township  Gas  L.  F.  &  P.  Co. 
(1904)  69  Kan.  97,  and  as  such  must  fulfill  the  public  purpose  on 
account  of  which  its  charter  was  granted.  Portland  Xat.  Gas  &  Oil 
Co.  v.  State  (1893)  135  Ind.  54.  Such  a  corporation  cannot  escape 
its  public  duties  by  leasing  or  selling  its  business  or  franchise  without 
legislative  sanction,  Brunswick  Gas  Light  Co.  v.  United  Gas,  F.  &  L. 
Co.  (1893)  85  Me.  532,  nor  mav  it  do  so  bv  voluntarily  abandoning 
the  business.  State  v.  Xew  Haven  &  Hartford  B.  B.  Co.  (1861)  29 
Conn.  539,  547.  On  the  contrary,  by  the  writ  of  mandamus,  it  may  be 
compelled  to  continue  to  perform  its  public  duties.  Matter  of  Wheeler 
X.  Y.  1909)  62  Misc.  37;  Union  Pac.  B.  B.  Co.  v.  Hall  (1875)  91 
U.  S.  343.  In  the  absence  of  any  stipulation  as  to  duration  a  grant 
of  a  special  franchise  to  a  public  service  corporation  is,  when  accepted, 
a  perpetual  grant.  Beople  v.  O'Brien  (1888)  111  X.  Y.  1,  40.  Such 
a  perpetual  grant  carries  with  it  the  duty  to  serve  the  public  and  that 
duty  is  mandatory.  Matter  of  Wheeler  supra.  It  would  seem  that, 
upon  the  merits,  the   corporation   in   the  principal   case  should   have 
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been  compelled  to  continue  its  service  to  the  city.  However,  as  an 
adequate  remedy  was  afforded  by  mandamus,  People  v.  Manhattan 
Gas.  Co.  (N.  Y.  1865)  45  Barb.  136,  the  refusal  to  grant  the  injunc- 
tion was  proper. 

Real  Property — Wills — Vesting  of  Legacies. — The  testator  devised 
the  income  of  certain  funds  to  his  daughter  till  marriage.  Held,  she 
took  a  vested  interest  in  the  corpus.  Mason  v.  Mason  (1910)  101  L.  T. 
669.    See  Notes,  p.  254. 

Vendor  and  Purchaser — Sale  of  Realty — Risk  of  Loss  Caused  by 
Accidental  Destruction. — The  plaintiff  contracted  to  sell  a  parcel 
of  land  to  the  defendant,  who  took  possession  under  the  contract. 
Before  the  deed  was  delivered,  a  house  standing  on  the  land  was  de- 
stroyed by  fire.  Held,  the  loss  falls  on  the  defendant.  Sew  ell  v.  JJn- 
derhill  (N.  Y.  1910)  90  N.  E.  430. 

In  some  jurisdictions  where  land  is  sold  and  buildings  standing 
upon  it  are  accidentally  destroyed  between  the  time  of  the  formation 
of  the  contract  and  the  conveyance,  the  contract  is  at  an  end,  inas- 
much as  there  is  an  implied  condition  that  the  subject  matter  be  in 
existence  at  the  time  of  performance.  Powell  v.  Dayton  etc.  B.  R. 
Co.  (1885)  12  Ore.  488.  Because  of  the  failure  of  consideration,  the 
vendor  cannot  recover  the  purchase  price  due,  Wells  v.  Calnan  (1871) 
107  Mass.  514,  and  the  vendee  may  recover  back  any  amount  that  he 
has  paid.  Wilson  v.  Clark  (1880)  60  1ST.  H.  352.  But  the  majority  of 
jurisdictions  follow  the  equitable  rule  that  as  soon  as  a  contract  for 
the  sale  of  real  property  is  entered  into,  the  vendee  at  once  becomes 
the  owner  for  many  purposes,  Brewer  v.  Herbert  (1868)  30  Md.  301, 
and  is  therefore  compelled  to  bear  accidental  losses,  Paine  v.  Metier 
(1801)  6  Ves.  349;  Gates  v.  Smith  (N.  Y.  1846)  4  Ed.  Ch.  732,  al- 
though they  occur  before  the  conveyance  is  due.  Brewer  v.  Herbert 
supra;  Dunn  v.  Yakish  (1900)  10  Okla.  388.  But  the  contract  must 
be  enforceable  in  equity  and  the  vendor  in  a  position  to  give  good 
title.  1  Williams,  Vendor  and  Purchaser  439.  However,  if  in  such 
a  case  the  vendor  recovers  on  an  insurance  policy,  he  must  account 
to  the  vendee.  Beed  v.  Lukens  (1863)  44  Pa.  St.  200;  contra,  Bayner 
v.  Preston  (1881)  L.  R.  18  Ch.  Div.  1.  The  general  rule  does  not  apply 
to  an  entire  contract  for  the  sale  of  realty  and  personalty,  Clinton  v. 
Hope  Ins.  Co.  (1871)  45  N.  Y.  451,  nor  to  a  contract  by  which  the 
vendor  expressly  covenants  to  deliver  the  land  in  the  condition  in 
which  it  was  at  the  time  of  the  sale.  Marks  v.  Tichenor  (1887)  85  Ky. 
536.     The  principal  case  is  in  accord  with  the  general  rule. 

Waters  and  Watercourses — Title  to  Bed  of  Navigable  Lakes. — The 
plaintiffs  as  owners  of  lands  surrounding  a  navigable  lake,  claimed 
exclusive  control  over  the  waters  of  the  lake  and  sought  by  injunc- 
tion to  restrain  the  defendants,  their  lessees  of  lands  abutting  on  the 
lake,  from  maintaining  a  boat  for  purposes  of  commerce.  Held,  there 
was  no  basis  for  relief,  as  title  to  the  bed  of  navigable  lakes  is  in  the 
state  in  trust  for  the  public  use.  Conncaut  Lake  Ice  Co.  v.  Quigley 
(Pa.  1909)  74  Atl.  648. 

By  the  common  law  the  sea  was  a  part  of  the  demesne  of  the  King, 
Hale,  De  Jure  Maris  Ch.  4,  held  as  a  public  trust  for  the  purpose  of 
trade.  Banne  Case  (1611)  Davies  Rep.  149.  By  an  easy  step,  all 
lands  under  tidal  waters  were  held  to  be  in  the  Crown.  Banne  Case 
supra.     In  this  country  public  waters  are  not  limited  to  tidal  waters 
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by  the  federal  court  in  determining  admiralty  jurisdiction,  Genesee 
Chief  v.  Fitzhugh  (1851)  12  How.  443,  nor  by  many  state  courts  in 
determining  the  public  right  of  navigation,  Flannigan  v.  City  of 
Phila.  (1862)  42  Pa.  St.  219;  Ravenswood  v.  Flemings  (1883)  22  W. 
Va.  52,  the  test  being  navigability  in  fact.  Accordingly  the  title  to 
the  bed  of  the  Great  Lakes,  Illinois  C.  B.  Co.  v.  Illinois  (1892)  146 
U.  S.  387,  and  of  many  large  rivers,  Ravenswood  v.  Flemings  supra; 
Arnold  v.  Mundy  (1821)  6  N.  J.  L.  1,  is  in  the  state  subject  to  the 
public  trust.  While  in  the  case  of  small  lakes  the  doctrine  of  pri- 
vate ownership  applies,  it  has  been  held  inapplicable  where  the  inland 
lakes  are  large,  Pewaulcee  v.  Savoy  (1899)  103  Wis.  271,  for  the  princi- 
ple which  retains  title  in  the  public  extends  to  all  lakes  which  are 
capable  of  useful  navigation.  Lamprey  v.  State  (1893)  52  Minn.  181; 
Delaplaine  y.  C.  &  N.  W.  By.  Co.  (1877)  42  Wis.  214.  Even  in 
those  jurisdictions  which  hold  the  title  to  be  in  the  individual,  such 
title  is  subject  to  the  public  easement  of  navigation.  Moore  v.  San- 
borne  (1S53)  2  Mich.  519.  Under  either  theory,  therefore,  the  decision 
in  the  principal  case  is  correct. 
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The  Hague  Conferences  of  1899  and  1907.  By  Jajies  Brown 
Scott.  Baltimore:  The  Johns  Hopkins  Press.  1909.  2  Vols.  Vol. 
I,  pp.  xiv,  887;  Vol.  II,  pp.  vii,  548. 

This  study  consists  of  the  lectures  given  at  the  Johns  Hopkins 
University  by  Professor  Scott,  who  enjoyed  the  high  distinction  of 
being  the  legal  authority  of  the  American  Delegation  to  the  Second 
Hague  Conference;  and  also  that  of  being  the  chief  law  officer  of  our 
Foreign  Office  both  before  and  after  the  Conference  met.  Professor 
Scott  has  had  exceptional  opportunity  to  orient  himself  in  the  his- 
tory and  problems  of  the  international  law  with  which  the  late  Hague 
Conference  was  occupied.  As  an  officer,  he  had  access  to  the  State 
Department  archives  in  preparing  the  data  which  our  Delegation  was 
to  use  at  the  Conference.  As  a  member  of  the  Conference,  he  heard 
all  the  various  points  of  view  discussed  by  the  Delegates  of  the  forty- 
four  states  which  participated.  As  author,  since  the  Conference,  he 
has  had  several  months  to  reduce  the  results  of  his  investigations, 
experience  and  thought  to  systematic  form,  and  he  states  that  the 
original  "lectures  have  been  carefully  revised." 

The  work  consists  of  two  large  volumes.  One  volume  is  a  compila- 
tion of  documents,  and  the  other  (besides  containing  more  documents) 
has  751  pages  by  the  author;  but,  of  these  pages,  about  one- third 
(some  225  pages)  is  quoted  from  documents  and  the  writings  of 
others.  In  the  remaining  two-thirds  there  is  evidence  of  a  close  ad- 
herence to  the  text  of  other  authors.     For  example: 

Merignhac  writes  (p.  4828,  Moore,  Scott  writes,  p.  204: 

Int.  Arb.).1  The  parliaments  of  Prance,  "re- 
The  parliaments  of  France,  re-  nowned  for  their  wisdom  and 
nowned  for  their  wisdom  and  equity"  were  chosen  to  settle  dis- 
equity,  were  chosen  to  settle  dis-  putes  between  foreign  sovereigns 
putes  between  foreign  sovereigns.  *  *  *  There  are  not  a  few  in- 
*  *  *  Again,  some  eminent  stances  of  arbitration  by  eminent 
jurisconsult  was  employed,  spe-  jurists.  The  doctors  of  the  Ital- 
cially  renowned  for  his  juridical  ian  universities  of  Perugia  and 
knowledge.  The  doctors  of  the  Padua,  and  particularly  the 
Italian  universities  of  Perugia  celebrated  University  of  Bologna 
and  Padua,  and  particularly  the  were  often  employed  as  diplomat- 
celebrated  University  of  Bologna,  ists  or  arbitrators  to  settle  con- 
were,  says  Wheaton,  *  *  *  flicts  between  the  different  States 
often  employed  as  diplomatists  or  of  Italy, 
arbitrators  to  settle  conflicts  be- 
tween the  different  states  of  Italy. 

Merignhac   writes    (p.  4830,  Moore,  Scott  writes,  p.  207 : 

Int.   Arb.)  Xhe      clause      compromissoire, 

The   arbitral  clause,   or  stipula-  that   is,   the     agreement    to     arbi- 

tion    for    the    arbitration    of   diffi-  trate   future   difficulties,   does   not 

culties    that   may    arise,    does    not  appear   to   have   been   frequent    in 

'Moore's  translation   of   Merignhac   is   used  and  cited   twenty-five  times, 
between  pp.    194-210,   for  quotations  and  "instances." 
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appear   to   have  been   frequent   in  the    Middle    Ages,    or,    indeed,    in 

the     Middle     Ages,     or     in     later  later  times.     It  appears,  however, 

times,     *     *     *     It    seems,    how-  to    have    been    employed    by    the 

ever,  to  have  been  in  use  between  commercial    cities    of    Italy    and 

the  commercial   cities  of  Italy     *  Switzerland.2    Two   instances  may 

*     *     We   may   cite   two    appli-  be  cited:     In  a  treaty  of  alliance 

cations   of   it   in   the   case   of   the  concluded  in  1235  between  Genoa 

cities  of  Italy  and  the  Swiss  Can-  and    Venice   there    is    an    arbitra- 

tons.     In  a  treaty  of  alliance  con-  tion    clause    which    reads    as    fol- 

cluded     in     1235     between     Genoa  lows: 
and    Venice,    there    is    an    article 
which  reads  as  follows: 

Perhaps  this  is  not  improper;  it  is  certainly  making  use  of  the  re- 
search and  felicitous  wording  of  another  without  making  the  acknowl- 
edgment which  authors  usually  recognize  as  required.  Professor  Scott 
sums  up  his  quoting  and  copying  of  Merignhac  by  saying  (p.  208-9) 
"It  is  thus  seen  that  arbitration  was  frequently  resorted  to  in  the 
Middle  Ages,  but,  *  *  *  If  examined  carefully  they  cannot  be  said 
to  be  arbitration  in  the  strict  sense  of  the  word  *  *  *  M.  Merign- 
hac is  therefore  justified  by  theory  as  well  as  fact  when  he  states  and 
illustrates,"  etc.  Does  not  Professor  Scott  intend  that  the  reader  shall 
infer  that  he  has  "examined  carefully",  possibly  more  "carefully"  than 
Marignhac,  the  arbitrations  of  the  Middle  Ages?  Otherwise  why 
does  Professor  Scott  say  that  "M.  Merignhac  is  therefore  justified"  ? 
We  note,  too,  that  the  authorities  cited  by  the  authors  whom  Pro- 
fessor Scott  quotes  or  copies  are  sometimes  cited  by  him  without  the 
appropriate  acknowledgment;  thus  he  cites  (p.  202)  Du  Mont, 
Schmaus,  Kluber  et  Ott,  (p.  204)  De  Flassen  Hall,  4th  ed.,  and  (p. 
207)  Vattel  without  expressly  stating  "as  cited  by,"  etc.3  Lack  of 
space  precludes  further  illustrations  of  this  sort,  but  indications  are 
not  wanting  to  show  that  a  free  use  has  been  made  of  Holls  (pp.  47- 
87)  and  Moore  (pp.  210-248). 

The  general  outline  of  the  book  is  well  devised  to  present  the  es- 
sential facts  associated  with  the  two  Peace  Conferences.  In  the  first 
third  of  the  book,  we  have  the  historical  side  of  the  subject;  in  the 
second  part,  about  500  pages  are  devoted  to  a  "presentation  of  the 
positive  results  of  the  conferences,"  i.  e.,  the  conventions,  signed  and 
unsigned  declarations,  resolutions  and  voeux  of  both  Conferences  are 
"expounded"  by  a  "method",  which  we  are  told  is  "analytical  and 
philosophical  in  its  nature."  For  the  manner  in  which  this  general 
outline  is  developed,  we  may  note  a  few  of  the  things  which  are  written 
about  international  arbitration,  the  topic  which  appears  to  have  the 
author's  primary  interest,  and  therefore,  most  justly  taken  as  evidenc- 
ing the  character  and  value  of  his  work.  Germany  is  spoken  of  (p. 
128)  as  "unwilling  to  enter  into  a  general  treaty  of  arbitration  with 
all  nations  for  the  arbitration  of  all  subjects."  Is  there  any  nation 
to-day  that  is  not  "unwilling"?  Indeed,  the  author  states  (p.  330)  that 
Germany  negotiated  a  treaty  of  arbitration  with  the  United  States 
which  "was  unfortunately  not  ratified  by  the  Senate."     However,  it 

2Here  is  a  characteristic  example  of  the  author's  paraphrasing;  instead 
of  arbitrations  between  the  Swiss  Cantons,  one  might  suppose  it  was  be- 
tween the  commercial   cities  of   Switzerland ! 

'Moore,  Int.  Arb.  Vol.  V,  and  the  page  on  which  these  citations  appear 
is  given,  but  in  such  way  as  to  indicate  that  it  is  merely  an  additional 
citation. 
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is  soberly  written  (p.  128)  that  "Germany's  triumph,  was  at  best,  a 
Phyrric  victory."  The  "idea"  of  the  Permanent  Court,  established  by 
the  First  Conference,  is  declared  to  be  "erroneous".  Among  the  rea- 
sons advanced  by  Professor  Scott  is  the  fact  that  this  Court  was  made 
"competent  for  all  arbitration  cases";  (p.  424)  therefore  it  may  de- 
cide questions  of  "a  non-judicial  nature,"  and  its  decisions  may  be 
made  by  "arbiters,  chosen  by  the  parties  in  the  controversy."  Else- 
where, however,  (p.  188)  Professor  Scott  has  assured  us  that  (p.  259) 
arbitration  "decides  a  controversy  according  to  principles  of  law." 
In  fact,  he  has  pointed  out  what  is  the  "essence  of  arbitration" :  in 
one  place  (p.  189),  the  "essence  of  arbitration  is  the  voluntary  nature 
of  the  proceeding;"  in  another,  (p.  275)  the  "essence  of  arbitration  is 
the  settlement  of  disputes  between  states  by  judges  of  their  own  choice 
on  the  basis  of  respect  for  law."  But  the  author  has  a  remedy  for  what 
is  "erroneous."  It  is  the  voeu  of  the  Second  Conference  proposing  "a 
court  of  arbitral  justice;"  by  means  of  it  "the  idea  of  a  permanent 
court  thus  triumphed;"  this  "is  a  court  in  essence  and  in  fact;"  it  is 
"the  ideal  Tribunal."  True,  it  is  (p.  130)  "a  court  without  judges, 
but  judges  will  enter  in  the  fullness  of  time."  And  besides  the  Prize 
Court  (given  the  form  of  a  convention  by  the  Conference)  "is  a  court 
without  law."  "But,"  the  author  hastens  to  add,  "the  nations  can  as 
easily  supply  the  law  for  a  prize  court  as  they  will  the  judges  for  the 
Court  of  Arbitration."  As  to  "the  law  for"  the  Court  of  Arbitration, 
we  are  nowhere  told  whether  it  is  completely  supplied  or  whether  none 
is  required.  Nowhere  have  we  found  a  clear,  exact  expression  of  the 
author's  own  views  as  to  the  present  possibilities  of  international  arbi- 
tration. 

As  a  whole  the  publication  is  not  a  credit  to  American  scholarship, 
and  in  parts  the  methods  of  composition  do  not  command  respect. 
The  author  is  undoubtedly  an  efficient  public  officer  and  successful 
lecturer.  Our  criticism  is  directed  solely  to  his  book.  There  is  hardly 
a  page  which  does  not  furnish  some  evidence  of  an  incorrect  appre- 
hension of  facts,  of  a  misunderstanding  of  the  matter  quoted,  of  in- 
consequential reasoning,  of  extravagant  and  misleading  statements. 
The  method  of  presentation  is  prolix,  unsystematic  and  altogether 
lacking  in  juridical  exactness.  For  the  failures  in  fairly  correct  Eng- 
lish composition,  the  ungrammatical  and  jumbled  sentences,  the  ef- 
fusive and  common-place  diction,  and  the  unmeaning  loquacity,  we 
ask  those  interested  to  examine  almost  any  page  of  the  author's  writ- 
ing. However,  the  documents  and  writings  of  others  which  he  has 
compiled  will  be  useful  and  convenient. 

J.  P.  C. 

The  Courts  of  the  State  of  New  York.  By  Henry  W.  Scott. 
New  York:    Wilson  Publishing  Co.    1909.   pp.  506. 

The  examination  of  this  volume  has  resulted  in  a  feeling  of  dis- 
appointment. A  carefully  prepared  work  on  the  history  and  the 
present  constitution  of  the  courts  of  the  State  based  upon  some  definite 
scheme  of  classification  according  to  jurisdiction  of  subject-matter 
and  territorial  jurisdiction,  with  a  systematic  treatment  founded  upon 
such  classification,  would  be  extremely  useful  and  convenient;  but 
the  volume  under  consideration  is  not  of  this  character.  The  author 
states  "as  one  of  the  causes  leading  up  to  the  production  of  this 
work,  that  one  of  the  first  things  to  occupy  his  attention"  in  coming 
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to  New  York  City  from  the  West,  in  1896  "was  a  search  for  a  treatise 
from  which  he  could  familiarize  himself  with  the  history,  development 
and  jurisdiction  of  the  courts  of  the  State  in  which  he  was  to  engage 
in  the  practice  of  his  profession  and  which  was  to  become  his  future 
home,  with  the  astonishing  result  that  there  was  nothing  to  be  found." 
If  by  this  he  means  that  there  was  no  single  comprehensive  "treatise" 
upon  the  subject,  he  may  be  right;  but,  in  the  reviewer's  opinion,  it 
may  be  safely  asserted  that  one  who  studies  the  monograph  of  Hon. 
Charles  P.  Daly  on  the  "History  of  the  Court  of  Common  Pleas 
for  the  City  and  County  of  New  York,  with  an  account  of  the  Judi- 
cial Organization  of  the  State  and  of  its  Tribunals  from  the  time  of 
its  settlement  by  the  Dutch  in  1623  until  the  adoption  of  the  State 
Constitution  of  1846,"  which  is  prefixed  to  the  first  volume  of  E.  D. 
Smith's  reports,  published  in  1855;  the  opinion  of  the  same  learned 
writer  as  Acting  Surrogate  in  Matter  of  Brick's  Estate1;  and  sup- 
plements these  studies  with  an  examination  of  the  first  five  articles 
in  "The  History  of  the  Bench  and  Bar  of  New  York"  Vol.  1,  pub- 
lished in  1897,  by  the  New  York  History  Company,  will  gain  a  much 
more  accurate  and  comprehensive  knowledge  of  our  present  courts,  and 
of  their  origin  and  development  than  can  be  obtained  from  Mr.  Scott's 
volume. 

The  work  is  divided  into  three  parts,  the  first  covering  the  "colonial 
period";  the  second,  the  "constitutional  period";  and  the  third  pur- 
ports to  give  what  is  termed  a  "chronological  compilation  of  each 
court."  Of  these  the  first  part  is,  on  the  whole,  the  most  satisfactory, 
and  is  fairly  accurate,  but  gives  one  the  impression  of  patch-work, 
and  of  lack  of  definite  plan  on  the  part  of  the  author,  an  impression 
which  is  strengthened  by  the  second  part,  in  which  a  number  of  actual 
misstatements  might  be  pointed  out,  and  others  which,  although  not 
altogether  incorrect,  would,  either  from  incompleteness  or  lack  of 
qualification,  be  likely  to  lead  to  wrong  conclusions  unless  the  reader 
is  extremely  careful;  and  there  is  considerable  needless  repetition  in 
both  of  these  parts.  It  is  difficult  to  see  either  the  necessity  for  or 
the  advantage  of  Part  III  in  its  present  form.  For  the  most  part 
it  consists  simply  of  extracts  from  the  preceding  portions  of  the  vol- 
ume, and  when  this  is  not  the  case,  the  new  matter  is  either  incorrect, 
or  often  of  such  a  nature  as  to  give  little  idea  of  the  jurisdiction 
and  functions  of  the  court  of  which  it  purports  to  treat.  Probably 
the  most  striking  instance  is  Chapter  59,  entitled  "Court  of  Claims." 
This  so-called  chapter  contains  the  only  mention  in  the  book  of 
such  a  court,  and  consists  of  nothing  except  a  transcript  of  a  portion 
of  Chapter  205  of  the  Laws  of  1883,  which  gives  not  the  slightest 
information  as  to  the  jurisdiction  of  said  court,  its  powers,  or  the 
procedure  therein,  and  which  portion,  together  with  the  remainder 
of  said  Chapter  205,  was  repealed  by  Chapter  36  of  the  Laws  of  1897, 
now  constituting  title  three,  article  one,  chapter  three  of  the  Code 
of  Civil  Procedure. 

Whatever  merit  there  is  in  Mr.  Scott's  volume  will  be  found  in 
the  first  two  portions,  and  for  those  who  have  neither  the  time  nor 
the  inclination  to  study  the  articles  above  mentioned,  it  will  un- 
doubtedly furnish  considerable  valuable  information. 

H.  S.  B. 
'1862  Abb.   Pr.  12. 
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Elements  of  the  Law  of  Damages.  By  Arthur  George  Sedgwick. 
2nd  ed.    Boston:  Little,  Brown  &  Co.     1909.    pp.  xxxv,  368. 

The  first  edition  of  this  book,  one  of  the  volumes  in  the  Student's 
Series,  appeared  in  1896.  Substantially  all  of  the  text  and  notes  of 
the  original  edition  are  now  reproduced  unchanged  in  a  volume  of  the 
conventional  law  book  form,  in  larger,  and  therefore,  much  more  satis- 
factory, type.  A  considerable  amount  of  new  matter  appears,  both  in 
the  text  and  in  the  illustrative  cases,  and  a  considerable  number  of 
new  cases  are  cited.  New  chapters,  on  Eminent  Domain,  Conflict  of 
Laws,  and  Pleading  and  Practice  appear. 

The  plan  of  the  book  is  to  give  a  brief  exposition  of  the  topic  under 
consideration,  then  to  state  conclusions  in  the  form  of  concise  rules, 
printed  in  italics,  and  to  follow  these  rules,  one  hundred  and  ten  of 
which  are  given,  by  brief  statements  of  illustrative  cases,  the  facts 
and  holdings  being  given  in  a  few  lines.  This  arrangement  would 
seem  to  be  well  suited  to  class  room  work  in  schools  where  text  books 
are  used. 

One  of  the  topics  newly  treated  is  that  of  Mental  Suffering.  The 
author  has  briefly  stated  the  divergent  holdings  of  the  courts,  and 
favors  the  position  that  the  right  to  recover  where  there  is  material 
damage  resultant  from  fright  should  depend  upon  whether  the  in- 
jury is  the  proximate  result  of  the  wrongful  conduct  of  the  defendant. 

The  doctrine  based  upon  the  case  of  Smith  v.  Boles,1  that  where 
a  purchase  is  induced  by  fraudulent  representations,  the  amount  re- 
covered cannot  exceed  the  sum  paid  by  the  buyer,  is  adversely  criti- 
cised, the  author's  view  being  that  whether  action  is  brought  upon  a 
warranty  or  in  tort,  the  measure  of  recovery  should  be  the  difference 
in  value  between  the  article  as  it  is  and  as  it  should  have  been  to 
correspond  with  the  warranty,  provided  such  difference  can  be  proved 
as  required  by  the  rule  of  certainty. 

The  writer  in  stating  (p.  218)  that  in  case  of  Eminent  Domain 
in  New  York,  benefits,  general  and  special,  may  be  set  off,  appears  to 
have  overlooked  the  case  of  Matter  of  State  of  Neiu  York,2  holding 
that  benefits  cannot  be  set  off  against  the  value  of  the  land  taken. 

The  reference  to  the  usual  equitable  action  brought  against  the 
Elevated  Railroad  Companies  in  New  York  City  as  a  "ordinary,  com- 
mon-law action,"  while  apparently  intended  to  distinguish  these  ac- 
tions from  Condemnation  Proceedings,  is  apt  to  be  misleading. 

Writers  of  Damages  find  it  difficult  not  to  discuss  mooted  ques- 
tions of  substantive  law.  The  author's  statement  of  Interference 
with  Contract  (p.  211  et  seq.)  has  very  little  relation  to  the  law  of 
Damages,  and  the  discussion  of  the  substantive  law  of  the  complex 
labor  cases  is  not  of  sufficient  value  to  warrant  its  being  dragged  into 
this  hand-book. 

A.  H.,  Jr. 

Drawing  Wills  and  the  Settlement  of  Estates  in  Pennsyl- 
vania. By  John  Marshall  Gest.  Philadelphia:  T.  &  J.  W.  Johnson 
Co.    1909.    pp.  xx,  152. 

This  little  book,  containing  as  we  are  informed  in  the  preface 
two  series  of  lectures  recently  delivered  by  Mr.  Gest  before  the  law 
students  of  the  University  of  Pennsylvania,  should  be  welcomed  by  the 

'(iSSg)   132  U.  S.  125. 
2 (1907)    190  N.  Y.  350. 
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members  of  the  Pennsylvania  Bar.  The  two  parts  into  which  it  is 
divided,  dealing  respectively  with  the  drawing  of  wills  and  the  settle- 
ment of  decedents'  estates,  present  an  accurate  and,  in  the  main,  com- 
plete outline  of  the  points  involved  and  the  difficulties  to  be  avoided 
under  the  Pennsylvania  Statutes  and  decisions.  Mr.  Gest  writes  from 
the  standpoint  of  a  practical  lawyer  rather  than  fnym  that  of  a  theo- 
rist and  intersperses  throughout  his  work  many  humorous  remarks 
upon  the  frailties  of  human  nature  as  displayed  in  the  settlement  of 
estates.  He  indicates,  '"without  going  into  detail  that  belong  to  a 
formal  treatise  on  wills''  (p.  31),  the  existence  of  many  moot  ques- 
tions, and  directs  attention  to  important  Pennsylvania  decisions  in 
point.  In  failing  to  outline  the  procedure  upon  the  filing  of  an  ex- 
ecutor's account,  of  contested  items  therein,  the  final  adjudication 
thereof  and  appeals  therefrom  our  Author  has  left  his  work  slightly 
incomplete.  However,  as  a  practical  statement  of  the  law  as  it  stands 
in  Pennsylvania  regarding  wills  and  decedents'  estates,  this  book 
should  prove  valuable  in  refreshing  the  memory  of  the  older  members 
of  the  Bar,  and  in  giving  to  the  younger  ones  much  sound  advice  and 
practical  knowledge  in  a  form  that  is  extremely  palatable. 

R.  W.  S. 

The  People's  Law  or  Popular  Participation  in  Law-Making  from 
Ancient  Folk-Moot  to  Modern  Referendum.  By  Charles  Lobln- 
ger.    New  York:  The  Macmillan  Company.    1909.    pp.  xiii,  409. 

The  name  of  this  book  is  unfortunate  in  that  it  leads  one  to  expect 
a  somewhat  different  subject  and  method  of  treatment  from  that  which 
the  author  has  actually  chosen.  On  first  examining  its  title  page  one 
anticipates  a  general  study  of  the  development  of  popular  participa- 
tion in  law-making,  and,  more  especially,  of  the  history  and  working 
of  modern  forms  of  direct  legislation  in  those  countries,  such  as 
Switzerland  and  the  United  States,  where  this  development  has  been 
most  marked;  something  more  extensive  and  thoroughgoing  than  the 
special  investigations  of  Deploige  or  Oberholtzer,  and  covering  the 
very  interesting  progress  which  has  taken  place  during  the  last 
decade.  Such  a  study  has  long  been  in  order,  and  for  this  reason, 
although  it  is  entirely  unfair  to  criticise  Judge  Lobingier  for  having 
chosen  another  and  less  general  field,  one  cannot  avoid  a  slight  feeling 
of  disappointment  when,  after  having  one's  expectations  aroused, 
one  discovers  that  his  treatise  deals  almost  exclusively  with  a  single 
topic — namely,  the  origin  and  development  of  popular  ratification  of 
constitutions  in  the  United  States.  Indeed,  the  author  says  himself 
in  his  preface  that  the  book  originated  in  an  effort  to  determine  the 
validity  of  the  recent  constitutions  of  several  Southern  states,  which 
were  promulgated  by  constitutional  conventions  without  being  sub- 
mitted to  popular  vote.  Judicial  decisions  on  this  question  being  few 
and  inconclusive,  he  was  led,  he  tells  us,  to  study  the  historical  prece- 
dents for  popular  ratification,  believing  that,  "if  we  woidd  learn 
whether  a  principle  has  really  become  a  part  of  our  constitutional  law, 
we  must  know  something  of  its  history  and  of  how  deeply  it  is  rooted 
in  our  constitutional  experience."  A  sentence  or  two  later  on  in  tin- 
preface  indicate  that,  a-;  his  work  advanced,  he  made  an  effort  to 
broaden  the  scope  of  his  inquiry;  and  the  results  of  this  are  seen  in  a 
few  chapters  at  the  beginning  and  end  of  the  book.  The  attempt, 
however,  was  evidently  somewhat  of  an  afterthought,  and  these  por- 
tions of  the  work  are  of  much  less  value  than  the  rest. 
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In  other  words,  the  book  is  primarily  a  collection  of  precedents 
for  a  particular  method  of  constitution-making,  rather  than  a  study 
of  the  causes  and  practical  working  of  this  method,  or  of  popular 
law-making  in  general.  The  field  thus  covered  is  one  which  was  well 
worthy  of  the  painstaking  and  detailed  investigation  which  Judge 
Lobingier  has  given  to  it ;  and  the  material  collected  and  presented 
here  for  the  first  time  in  readily  accessible  form  will  be  of  great  in- 
terest to  students. 

It  is  to  be  regretted,  however,  that  the  author  did  not  omit  some 
of  the  later  chapters — which  are  too  meagre  to  be  of  much  value — 
and  devote  more  space  to  a  critical  analysis  of  his  subject,  the  his- 
torical data  for  which  he  has  so  fully  presented.  A.  C.  L. 
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THE  INDIVIDUAL  LIABILITY  OF  STOCK- 
HOLDERS AND  THE  CONFLICT 
OF  LAWS.1 

B.  Principles  and  authorities  relating  directly  to  the  obligations 
of  stockholders.2 

It  will  of  course  be  remembered  by  readers  of  the  former  arti- 
cles in  this  series  that  the  entire  discussion  relates  primarily  to  the 
ultimate  problem  exemplified  in  the  important  English  case,  Risdon 
Iron  and  Locomotive  Works  v.  Furness.3  If  present  readers  have 
in  mind  the  precise  facts  of  that  case  and  also  the  constitutional 
and  legislative  enactments  involved,  the  necessity  of  emphasizing 
certain  distinctions  must  be  obvious.  Thus,  at  the  very  threshold 
it  seems  important  to  notice  that  we  are  not  now  concerned  with 
the  strictly  internal  affairs  of  a  foreign  corporation,  such  matters 

'Part  I  of  the  present  discussion  appeared  in  9  Columbia  Law  Review 
492-522  (June,  1909).  This  was  preceded  by  an  introductory  article 
discussing  stockholders'  individual  obligations  and  liabilities  in  relation  to 
the  territorial  law  of  a  single  jurisdiction:  Nature  of  Stockholders'  Indi- 
vidual Liability  for  Corporation  Debts,  9  Columbia  Law  Review  285-320 
(April,  1009). 

Part  I  deals  more  especially  with  certain  preliminary  analogies  in 
agency  and  partnership.  While  believed  to  be  essential  to  a  comprehensive 
treatment  of  the  present  subject,  neither  this  branch  of  the  discussion  nor 
that  contained  in  the  introductory  article  is  considered  necessary  to  an 
intelligent  and  convenient  perusal  of  the  following  pages.  In  other  words, 
as  to  the  matters  included  therein,  Part  II,  presented  at  this  time,  is 
intended  to  be  intrinsically  complete. 

'This  subordinate  division  of  the  discussion  is  coordinate  with  "A.  Prin- 
ciples and  authorities  relating  directly  to  obligations  other  than  those  of 
stockholders."  For  the  beginning  of  the  latter  division,  see  9  Columbia 
Law  Review  499. 

'[1905]  1  K.  B.  304,  Kennedy,  J.;  affirmed  [1006]  1  K.  B.  49,  Collins, 
M.  R..  Romer  and  Mathew,  L.  JJ.  The  facts  of  this  case  are  given 
post,  pp.  287-8. 
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being  regulated,  of  course,  by  the  law  of  the  place  of  incorporation.4 
It  is  equally  clarifying  to  recognize  that  the  Risdon  case  does  not 
involve  the  rights,  privileges,  powers,  duties  and  liabilities  of  stock- 
holders as  to  one  another  or  as  "to  the  corporation."  5  The  obliga- 
tions and  liabilities  of  stockholders  to  one  another  or  "to  the  cor- 
poration" correspond  precisely  to  those  of  partners  inter  se.  The 
latter  obligations  and  liabilities,  as  we  have  seen,  are  very  properly 
determined  according  to  the  law  governing  the  partnership  agree- 
ment, i.  e.,  ordinarily  at  least,  the  law  of  the  place  where  such  agree- 
ment was  made.6  Accordingly,  both  by  analogy  and  by  the  in- 
trinsic necessity  of  the  case  it  would  seem  that  the  existence,  the 
nature  and  the  extent  of  the  obligations  and  liabilities  of  stock- 
holders to  one  another  (or  "to  the  corporation")  should  be  re- 
ferred to  a  single  law,  that  is,  the  law  under  which  the  association 
of  individuals  have  effected  their  corporate  agreement  and  fixed 
the  conditions  of  membership.7     Thus,  here  again  the  law  of  the 

'Miles  v.  Woodward  (1806)  115  Cal.  308,  311;  see  Williams  v.  Gaylord 
(1902)  186  U.  S.  157,  165,  affirming  s.  c.  (1900)  102  Fed.  372,  375;  London, 
etc.,  Bank  v.  Aronstein   (1902)    117  Fed.  601,  609. 

In  Miles  v.  Woodward  supra,  Henshaw,  J.,  speaking  for  the  court, 
said :  "The  statute  is  in  its  nature  both  penal  and  remedial.  It  is  directed 
to  the  internal  affairs  of  the  corporation,  and  not  to  its  outside  dealings 
or  to  the  conduct  of  its  business.  *  *  *  Over  the  organisation  and 
internal  government  of  foreign  corporations  it  (the  legislature)  has  no 
such  powers.  The  lazvs  of  the  state  do  not  have  extraterritorial  force. 
It  would  be  meaningless  for  this  state  to  try  to  legislate  upon  the  internal 
affairs  of  such  foreign  corporations,  and  it  has  not  attempted  to  do  so." 

With  the  foregoing,  compare  Westlake,  Priv.  Internat.  Law  (4th  ed.) 
358-9 :  "The  regulation  of  any  artificial  person,  in  matters  concerning  only 
itself  or  the  relations  of  its  members,  if  any,  to  it  and  to  one  another, 
must  depend  on  the  law  from  which  it  derives  its  existence." 

It  seems  not  without  significance  that,  while  the  California  Supreme 
Court  holds  in  Miles  v.  Woodward  supra,  that  the  California  law  is 
powerless  to  regulate  the  strictly  internal  affairs  of  a  foreign  corporation, 
the  same  court  has  recently  decided  that  such  law  may,  as  to  transactions 
with  creditors  within  the  State,  determine  the  individual  obligations  of 
stockholders  in  a  foreign  corporation:  Peck  v.  Noee  (1908)  154  Cal.  351, 
354,  following  Pinney  v.  Nelson  (1901)  183  U.  S.  144.  Both  of  these 
cases  will  be  discussed  more  fully  hereafter. 

5If  we  remove  the  veil  of  fiction,  the  so-called  obligations  and  liabilities 
of  the  stockholders  "to  the  corporation"  can  be  recognized  as  in  reality 
the  obligations  and  liabilities  of  the  stockholders  inter  se. 

"See  especially  Baldwin  v.  Gray  (La.  1826^  4  Mart.  (n.  s.)  192,  discussed 
and  quoted  from,  Part  I,  9  Columbia  Law  Review  514. 

7Compare  the  lucid  statement  in  2  Morawetz,  Priv.  Corp.  (2nd  ed.) 
sec.  967 :  "The  word  'charter'  is  here  used  to  signify  the  agreement  between 
the  shareholders  of  the  corporation,  whether  this  agreement  be  in  a  special 
act  of  the  legislature,  or  in  articles  of  association,  or  in  either  of  these 
taken  in  connection  with  certain  general  laws  of  the  State.  *  *  *  The 
laws  of  the  State  where  the  corporation  was  formed  by  the  agreement  of 
the  corporators,  are  regarded  only  so  far  as  they  determine  the  scope  and 
validity  of  this  agreement  itself.  The  same  rule  would  apply  to  a  general 
or  limited  partnership  formed  by  agreement  in  one  State  for  the  purpose  of 
carrying  on  business  in  other  States." 
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place  of  incorporation  must,  in  the  very  nature  of  things,  furnish 
the  controlling  rule.8 

It  seems  very  clear  that,  both  according  to  theoretical  and  prac- 
tical considerations  and  according  to  the  analogies  of  agency  and 
partnership,  the  obligations  and  liabilities  just  discussed  are  funda- 
mentally different  from  the  stockholders'  direct  obligations  and  lia- 
bilities to  corporation  creditors,  whether  the  latter  obligations  and 
liabilities   be   corporate    (i.    e.,    quasi-joint)    or   individual    (i.    e., 

'Nashua  Savings  Bank  v.  Anglo-American,  etc.,  Co.  (1903)  189  U.  S. 
221,  230,  232  (Action  brought  by  British  corporation  against  defendant  to 
recover  the  amount  of  an  assessment  levied  by  such  corporation,  pursuant 
to  its  charter  and  by-laws,  upon  defendant's  subscription  to  a  thousand 
shares  of  stock);  Allen  v.  Fairbanks  (1891)  45  Fed.  445  (Right  of 
stockholders  who  have  paid  more  than  their  ratable  share  of  a  corporate 
debt  under  an  individual  liability  to  have  contribution  against  other  stock- 
holders) ;  Morris  v.  Glenn  (1888)  87  Ala.  628  (Similar  to  first  case; 
assessment  on  stock  in  Virginia  corporation)  ;  Lewisohn  v.  Stoddard  (1906) 
78  Conn.  575;  63  Atl.  621,  624-625,  627,  628  (Obligation  of  stockholders 
in  Missouri  corporation  to  pay  in  full  par  value  of  their  shares  despite  the 
fact  that  they  were  issued  as  if  fully  paid  for  r  such  corporation  having 
become  insolvent,  the  creditors  thereof  allowed  to  maintain  a  "creditors' 
bill"  in  the  Connecticut  courts  to  reach  the  obligations  of  the  stockholders 
as  "equitable  assets."  Baldwin,  J. :  "Whatever  contractual  obligations  the 
shareholders  had  come  under  to  the  corporation,  they  had  impliedly  agreed, 
in  case  of  dissolution,  to  perform  in  favor  of  their  statutory  successors. 
The  promise  of  each,  in  legal  effect,  under  the  laws  of  Missouri,  which 
governed  his  relation  to  the  corporation,  was  to  pay  for  his  shares  to  the 
corporation  or,  in  case  of  its  dissolution  leaving  debts  unpaid  and  no 
other  assets  to  meet  them,  to  pay  for  them  to  those  who  at  the  time  of 
dissolution  should  be  directors  of  the  company.  *  *  *  And  where,  as 
is  charged  in  the  present  case,  the  directors  of  such  a  company  wholly 
refused  to  demand  or  collect  from  themselves  and  the  other  defendants 
mentioned  herein  the  amount  due  and  unpaid  o>i  their  subscription  to  the 
stock,  they  could  properly  be  made  defendants  in  an  action  by  creditors 
to  take  benefit  from  this  liability  of  the  stockholders.")  ;  Young  v.  Farwell 
(1891)  139  111.  326,  333  (Similar  to  Lewisohn  v.  Stoddard,  the  case 
immediately  preceding ;  equitable  remedy  in  Illinois  forum  denied,  however, 
because  of  impossibility  of  satisfactorily  adjusting  rights  of  stockholders 
inter  se.  Schofield,  J.:  "The  rights  sought  to  be  passed  upon  and  deter- 
mined in  this  proceeding  are  those  which  arise  from  the  relations  between 
a  corporation  and  its  members,  and  depend  upon  the  law  of  the  place  where 
the  corporation  was  organized.")  ;  Mandel  v.  Swan  Land  Co.  (1895)  154 
111.  177,  184,  187  (Similar  to  Nashua  Savings  Bank  v.  Anglo-American,  etc., 
Co.  supra;  Illinois  stockholder  held  liable  in  Illinois  forum  to  Scotch 
corporation  on  calls  made  pursuant  to  charter  and  by-laws)  :  Anglo-Ameri- 
can, etc.,  Co.  v.  Dyer  (1902)  181  Mass.  593  (Same  plaintiff,  and  facts 
precisely  similar  to  those  of  Nashua  Savings  Bank  v.  Anglo-American,  etc., 
Co.  supra):  Hobgood  v.  Ehlen  (1906)  141  N.  C.  344  (Similar  to  Lewisohn 
v.  Stoddard  supra;  equitable  proceeding  by  Delaware  corporation's  trustee 
in  bankruptcy  to  recover  from  stockholders  the  amount  of  their  unpaid 
stock  subscriptions,  the  stock  having  been  issued  as  fully  paid  in  exchange 
for  property  greatly  overvalued.  Brown,  J. :  "The  general  rule  in  all  the 
states  is  that  a  subscriber  to  stock  of  a  corporation  is  under  a  liability 
to  pay  therefor,  which  liability,  so  far  as  creditors  are  concerned,  can 
only  be  extinguished  by  actual  payment  or  a  valid  release.").  Compare 
Nat.  Tube,  etc.,  Co.  v.  Ballou  (1892)  146  U.  S.  517,  523;  Johnson  v. 
Tennessee  Oil.  etc.,  Co.  (N.  J.  Ch.  1908)  69  Atl.  788.  791;  Daggett  v. 
Southwest  Packing  Co.   (1909)    155  Cal.  762,  764,  765. 
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several).  While  there  has  been  an  unfortunate  tendency  on  the 
part  of  both  courts  and  text-writers  to  overlook  these  important 
differential  characteristics,  for  the  sake  of  clear  thinking  it  is 
necessary  that  a  sharp  contrast  be  drawn,  especially  when  the 
specific  question  for  decision  touches  the  Conflict  of  Laws.  Ac- 
cordingly, let  us  remember  that  the  ultimate  problem  in  Risdon 
Iron  and  Locomotive  Works  v.  Fumess  and  similar  cases  is  this : 
According  to  what  rule  of  law  should  be  determined  the  stock- 
holders' direct  individual  obligations  to  corporation  creditors?* 
Just  as  the  law  governing  an  ordinary  foreign  principal's  relations 
with  his  agent  may  not  be  the  law  which  determines  his  obligations 
and  liabilities  to  third  parties  dealing  with  such  agent,10  and  just 
as  the  law  governing  the  relations  of  foreign  partners  inter  se 
may  not  be  the  law  which  determines  their  obligations  and  liabili- 
ties to  creditors,11  so,  for  similar  compelling  reasons,  theoretical 

"Although  the  California  code  provision  relating  to  the  obligations  of 
stockholders  in  foreign  corporations  was  enacted  over  thirty  years  ago, 
curiously  enough  it  has  but  recently  sprung  into  prominence  in  the  courts. 

Adopting  the  chronological  order,  the  cases  are  as  follows :  Pinney  v. 
Nelson  (1901)  183  U.  S.  144  (California  stockholder  in  Colorado  corpora- 
tion doing  business  in  California)  ;  Risdon  Iron  and  Locomotive  Works  v. 
Furness  [1905]  1  K.  B.  304,  [1906]  1  K.  B.  49  (C.  A.)  (English  stock- 
holder in  English  corporation  doing  business  in  California)  ;  Peck  v.  Noee 
(1908)  154  Cal.  351  (California  stockholder  in  Nevada  corporation  doing 
business  in  California)  ;  Thomas  v.  Matthiessen  (C.  C,  S.  D.  N.  Y.  1909) 
170  Fed.  362  (New  York  stockholder  in  Arizona  corporation  doing  business 
in  California).  The  applicability  of  the  California  statute  to  stockholders 
in  extra-state  corporations  is  now  the  subject  of  litigation  in  the  courts 
of  Illinois. 

The  general  question  raised  by  the  California  statute  is  apt  to  become  of 
constantly  increasing  importance  and  prominence.  Thus,  two  very  recent 
cases  involving  statutes  fundamentally  similar  to  that  of  California  are 
Leyner  Engineering  Works  v.  Kempner  (C.  C,  S.  D.  Tex.  1908)  163  Fed. 
605  (Texas  stockholder  in  Texas  corporation  doing  business  in  Colorado; 
statute  of  Colorado  provides  for  individual  obligations  of  stockholders 
in  foreign  corporation  failing  to  file  copy  of  articles  of  incorporation,  etc.)  ; 
Chesley  v.  Soo  Lignite  Coal  Co.  (N.  D.  1909)  121  N.  W.  73  (Stockholders 
in  South  Dakota  corporation  doing  business  in  North  Dakota ;  North 
Dakota  statute  similar  to  the  Colorado  statute  involved  in  preceding  case). 
The  State  of  Idaho,  it  may  be  added,  has  a  statute  very  similar  to  that 
of  California. 

Although  in  all  the  foregoing  cases  the  question  as  to  the  law  deter- 
mining the  obligation  of  stockholders  presents  itself  in  a  comparatively 
modern  and  uncommon  form — thus  deriving  new  importance  and  interest 
— that  question  is,  in  its  fundamental  aspects,  an  old  one;  and,  as  will 
appear  later,  there  are  a  number  of  earlier  authorities  which,  though 
entirely  overlooked  in  recent  cases  and  discussions,  are  directly  in  point. 

10As  to  the  principles  of  the  Conflict  of  Laws  determining  what  law 
governs  the  obligations  of  foreign  principals,  disclosed  or  undisclosed,  see 
the  authorities  discussed  in  Part  I,  9  Columbia  Law  Review  506-513. 

uAs  to  the  principles  of  the  Conflict  of  Laws  determining  what  law 
governs  the  obligations  of  the  members  of  a  foreign  partnership,  see  the 
authorities   reviewed   in   Part   I,  9  Columbia  Law   Review  513-522. 
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and  practical,  it  may  well  be  that  the  law  governing  the  relations 
of  the  stockholders  to  one  another  (or  "to  the  corporation")  is 
not  necessarily  the  law  which  controls  their  direct  corporate  (t.  e., 
quasi-joint)12  or  their  direct  individual  obligations  and  liabilities 
to  corporation  creditors. 

For  the  purpose  of  presenting  squarely  the  various  concrete 
forms  that  this  general  question  in  the  Conflict  of  Laws  may  as- 
sume, let  us  make  a  final  amendment  to  the  hypothetical  case  which 
by  successive  modifications  has  been  gradually  approximating  the 
precise  combination  of  facts  found  in  the  Risdon  case.13  By  so 
doing,  we  reach  the  very  question  presented  to  the  English  courts 
for  decision:  The  defendant,  E,  a  subject  and  resident  of  England, 
was  a  large  shareholder  in  the  Copper  King,  Limited,  a  joint-stock 
company  registered  under  the  English  Companies  Acts,  1862-1898. 
By  its  "Memorandum  of  Association"  the  liability  of  the  share- 
holders was  stated  to  be  "limited  by  shares" ;  and  the  principal 
objects  were  to  acquire,  work,  and  deal  in  various  sorts  of  mines 
and  mining  privileges  "in  the  United  States,  Australasia  and  else- 
where;  *  *  *  to  purchase  machinery  and  materials  of  every  kind 
requisite  for  the  purposes  of  the  company ;  to  carry  out  all  or  any 
of  the  foregoing  objects  in  any  part  of  the  world/'  and  "to  do  all 
such  other  things  as  are  incidental  or  conducive  to  the  attainment 
of  the  above  objects."  By  the  "Articles  of  Association"  the 
directors  were  empowered,  inter  alia,  "to  do  all  such  other  things, 
and  to  take  such  steps  as  may  now  or  at  any  time  become  necessary 
so  as  to  comply  with  any  statutory  enactment,  rule,  or  regulation 
in  any  country,  colony  or  place  where  the  Company  may  carry  on 
business.  *  *  *  "  A  copy  of  the  Memorandum  of  Association 
and  the  Articles  of  Association  was  filed  with  the  Secretary  of 
State  of  the  State  of  California  in  May  1901,  this  being  done  pur- 
suant to  the  requirements  of  the  laws  of  that  State.  The  Copper 
King,  Limited,  in  accordance  with  the  authorization  contained  in 
the  Memorandum  and  the  Articles,  acquired  and  operated  certain 
mines  located  in  California;  and,  for  the  purpose  of  working  those 
mines,  the  company  purchased  certain  machinery  from  the  plaintiff, 

12For  a  discussion  of  the  nature  of  stockholders'  corporate  (or  quasi- 
joint)  obligations,  commonly  designated  as  the  obligations  "of  the  corpora- 
tion," see  the  introductory  article,  9  Columbia  Law  Review  285,  301-308. 

"For  the  original  hypothetical  case  heretofore  used  for  giving  concrete- 
ness  to  the  discussion  of  the  various  preliminary  problems  in  the  Conflict 
of  Laws,  see  Part  I,  9  Columbia  Law  Review  495-496.  499;  and  for  the 
questions  in  agency,  partnership,  etc.,  successively  based  thereon,  see  Ibid. 
505-506,   508.   509.   513,   516. 
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a  California  corporation  having  its  manufacturing  plant  and  busi- 
ness office  in  that  State.  The  contract  of  purchase  was  made  in 
California;  in  accordance  with  its  terms  the  machinery  was  to  be 
delivered  there;  and  the  purchase  price  was  to  be  paid  within  the 
State.14  By  the  constitutional  and  legislative  enactments  of  Cali- 
fornia, if  a  corporation, — whether  incorporated  in  that  State  or 
elsewhere — does  business  therein,  every  shareholder  is  directly  and 
individually  liable  to  any  corporation  creditor  for  such  proportion 
of  the  debt  as  the  amount  of  his  shares  bears  to  the  whole  of  the 
subscribed  capital  stock.15  The  machinery  was  duly  delivered,  but 
the  debt  thus  incurred  was  not  paid.  The  Copper  King,  Limited, 
having  become  insolvent,  the  plaintiff  brought  an  action  in  an 
English  court  to  enforce  E's  direct  proportional  individual  lia- 
bility under  the  California  laws.  Mr.  Justice  Kennedy  held,  as  a 
matter  of  law,  that  the  plaintiff  was  not  entitled  to  recover;  and 
this  decision  was  affirmed  by  the  Court  of  Appeal.  These  are  the 
essential  facts  of  the  Risdon  case.  In  order,  however,  to  suggest 
all  of  the  various  typical  cases  that  have  come  before  the  courts, 
let  us  assume,  as  futher  facts,  that  the  Copper  King,  Limited,  duly 
contracted  a  certain  debt  in  England,  and  that,  in  addition  to  E  and 
certain  other  Englishmen,  the  shareholders  included  F,  a  citizen 
and  resident  of  New  York,  and  G,  a  citizen  and  resident  of  Cali- 
fornia. Under  this  entire  combination  of  facts  the  six  possible 
variations  of  the  problem  are  presented  in  tangible  form:  (i)  The 
individual  obligation  of  E,  the  English  stockholder,  as  to  the  debt 
incurred  in  England;  (2)  The  individual  obligation  of  F,  the  New 
York  stockholder,  as  to  the  debt  incurred  in  England;  (3)  The 
individual  obligation  of  G,  the  California  stockholder,  as  to  the 
debt  incurred  in  England;  (4)  The  individual  obligation  of  G,  the 
California  stockholder,  as  to  the  debt  incurred  in  California;  (5) 
The  individual  obligation  of  F,  the  New  York  stockholder,  as  to 
the  debt  incurred  in  California;  (6)  The  individual  obligation  of 
E,  the  English  stockholder,  as  to  the  debt  incurred  in  California. 
In  entering  upon  a  somewhat  careful  consideration  of  the  ques- 

14As  to  this  fact  in  the  case,  see  Part  I,  9  Columbia  Law  Review  495, 
n.  6. 

15For  the  California  constitutional  and  legislative  enactments,  see  the 
quotations  given  in  the  introductory  article,  9  Columbia  Law  Review  286, 
n.  7. 

As  to  the  nature  of  the  individual  obligations  and  liabilities  arising 
under  these  enactments,  see  the  authorities  and  discussion  in  the  intro- 
ductory article,  9  Columbia  Law  Review  305-320,  especially  306  309. 
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tions  just  outlined,  it  may  not  be  amiss  to  notice,  as  a  preliminary 
matter,  the  general  condition  of  the  authorities.  It  seems  well  to 
remember  that  no  surprise  should  be  occasioned  if  the  authorities 
as  a  whole  are  not  so  clearly  reasoned  and  entirely  harmonious  as 
to  furnish  a  somewhat  dogmatic  answer  to  each  of  the  questions 
presented.  This  must  be  very  evident  when  we  reflect  that  most 
problems  in  the  Conflict  of  Laws,  because  of  their  vastly  greater  in- 
trinsic difficulty,  are  subject  to  the  exigencies  of  more  than  ordinary 
misunderstanding  of  principle,  ambiguity  of  exposition,16  and  di- 
versity of  decision.  Thus,  even  on  the  frequently  recurring  and  rela- 
tively fundamental  question  as  to  the  law  determining  the  existence, 
nature  and  extent  of  the  most  simple  contractual  obligations,  the 
authorities  are,  as  is  well  known,  in  bewildering  and  hopeless  con- 
flict, actual  or  apparent, — this  being  true  not  only  as  to  the  totality 
of  decisions  in  the  common  law  jurisdictions  but  also  as  to  the  com- 
paratively small  number  of  judicial  rulings  in  many  a  single  juris- 
diction separately  considered.17    If  this  be  so,  then  a  fortiori,  when 

"Throughout  the  subject  of  Conflict  of  Laws  the  most  unfortunate 
ambiguity  of  terms  and  the  most  prolific  source  of  confusion  and  error 
are  to  be  found  in  the  oft-repeated  and  apparently  unequivocal  statements 
by  judges  and  text-writers  to  the  effect  that  a  certain  foreign  law  governs 
a  given  case.  In  every  such  case,  in  order  to  remove  all  ambiguity,  the 
pivotal  question  must  be  raised :  In  what  sense  does  the  designated  foreign 
law  govern?  Is  such  foreign  law  deemed  controlling  in  the  first  instance; 
or  is  the  rule  of  that  law  important  only  because,  for  sufficient  reasons, 
it  is  adopted  by  some  other  law  which  is  determinative  in  the  first  instance, 
the  latter  in  turn  being  applied  by  the  court  of  the  forum  in  which  the 
action  happens  to  be  brought?  As  to  this  source  of  ambiguity,  see  Part  I, 
9  Columbia  Law  Review  p.  520  and  n.  65 ;  and  compare  the  recent  dis- 
criminating remarks  of  Professor  J.  H.  Beale,  23  Harv.  L.  Rev.  207-208, 
260-261. 

It  seems  inevitable  that  this  remarkable  source  of  confusion  and  error 
will  be  perpetuated  unless  certain  technical  terms  are  invented  for  the  very 
purpose  of  making  the  necessary  discriminations,  as  above  suggested. 

"For  the  conflicting  rules,  see  Part  I,  9  Columbia  Law  Review  499-505. 

See  also  the  interesting  historical,  expository  and  critical  essays  of  Pro- 
fessor J.  H.  Beale :  What  Law  Governs  the  Validity  of  a  Contract.  23  Harv. 
L.  Rev.  1-12,  79-103,  194-209,  260-272.  In  these  very  recent  and  valuable 
articles  Professor  Beale  collects  and  reviews  exhaustively  the  authorities 
in  all  of  the  common  law  jurisdictions,  the  decisions  in  each  jurisdiction 
being  collated  and  discussed  as  a  unit.  For  the  purpose  of  exemplifying 
the  remarkable  and  unfortunate  condition  of  the  authorities,  it  seems  desir- 
able to  refer  to  the  significant  language  used  by  the  learned  writer  in  con- 
cluding his  review  of  the  cases  in  the  Supreme  Court  of  the  United  States : 
"It  will  thus  be  seen  that  almost  every  rule  ever  suggested  for  determining 
the  law  applicable  to  the  validity  of  a  contract  which  has  ever  been  seriously 
urged  in  a  common-law  jurisdiction  has  at  one  time  or  another  been  adopted 
by  the  Supreme  Court  of  the  United  States  as  the  basis  of  its  decision; 
that  each  decision  has  been  made  apparently  without  realizing  its  incon- 
sistency with  former  decisions;  and  that  many  of  the  decisions  are  self- 
contradictory"   (23  Harv.  L.  Rev.  84). 
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we  approach  the  more  complex  and  comparatively  modern  ques- 
tions relating  to  the  law  determining  the  existence,  nature  and 
extent  of  the  obligations  of  stockholders — questions  given  sudden 
prominence  and  new  interest  in  connection  with  the  California 
statute  and  others  more  or  less  similar — we  must  naturally  expect 
to  find  the  authorities  in  a  somewhat  "nebulous"  condition.  Such 
is  the  fact.  Both  in  the  text-books  and  in  some  of  the  very  recent 
cases  on  the  subject  most  of  the  older  authorities  having  a  more 
or  less  specific  bearing  seem  to  be  somewhat  misunderstood  or  else 
very  ambiguously  and  inadequately  stated ;  and  the  remaining  au- 
thorities appear  to  have  been  either  entirely  overlooked  or  seri- 
ously underrated.  Upon  the  whole,  however, — despite  some  con- 
flict, either  actual  or  apparent — it  is  believed  that  the  decisions  and 
dicta  more  specifically  in  point,  like  the  analogous  authorities  on 
agency  and  partnership  heretofore  considered,  point  rather  con- 
vincingly to  the  proposition  that  stockholders'  direct  individual 
obligations  to  a  given  creditor  should  be  determined,  not  necessa- 
rily by  the  law  that  governs  the  relations  of  the  stockholders  inter 
se,  but,  on  the  contrary,  by  such  law  as  controls  their  direct  cor- 
porate (or  quasi-joint)  obligations  to  the  same  creditor,  i.  e.,  ordi- 
narily the  lex  loci  contractus  as  between  the  creditor  and  the  repre- 
sentative (or  quasi-agent)   of  the  stockholders. 

While  the  six  cases  already  outlined  in  concrete  form  are  very 
closely  related,  it  seems  best  both  for  theoretical  and  for  practical 
considerations  to  discuss  them  somewhat  separately  from  one 
another : 

The  lamentable  perversities  of  this  comparatively  fundamental  question 
are  further  exemplified  by  the  rulings  in  Massachusetts,  the  jurisdiction 
upon  which  Professor  Beale  seems  to  place  most  reliance  in  support  of  the 
view  that  the  lex  loci  contractus  should  alzvays  determine  the  validity  of  a 
contract.  Thus,  after  discussing  the  Massachusetts  decisions  and  noticing 
certain  dicta  not  in  harmony  therewith,  he  says :  "It  thus  appears  that  Massa- 
chusetts is  pretty  firmly  committed  to  the  doctrine  that  the  validity  of  a  con- 
tract is  necessarily  governed  by  the  law  of  the  place  of  making"  (23  Harv. 
L.  Rev.  100).  Yet  in  a  very  recent  case,  evidently  published  too  late  to 
be  cited  in  Professor  Beale's  article  [Old  Dominion  Copper  Mining  & 
Smelting  Co.  v.  Bigelow  (Sept.  14,  1909)  89  N.  E.  193,  200]  the  Massa- 
chusetts court  adopts — as  one  of  two  grounds  stated  to  be  equally  decisive 
of  the  question  involved — the  proposition  that,  "where  a  contract  is  made 
with  a  purpose  by  the  parties  to  it  that  it  shall  be  performed  in  a  particular 
place,  its  validity  and  interpretation  are  to  be  determined  by  the  law  of 
the  place  where  it  is  to  be  executed.  It  is  made  with  a  view  to'  that  law." 
For  this  the  court  cites  some  cases  from  the  Supreme  Court  of  the  United 
States,  an  English  case,  and  a  single  Massachusetts  case — American  Malt- 
ing Co.  v.  Southern  Brewing  Co.  (1907)  194  Mass.  89.  This  latter  case 
contains  merely  some  loose  dicta  which,  if  at  all  in  point,  are  (as  so  clearly 
shown  by  Professor  Beale)  opposed  to  the  great  current  of  Massachusetts 
decisions. 
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i.   The  individual  obligation  of  E,  the  English  stockholder,  as  to 
the  debt  incurred  in  England. 

The  Copper  King,  Limited,  having  been  incorporated  in  Eng- 
land {i.  e.,  the  stockholders  having  formed  their  corporate  agree- 
ment under  the  English  law),  E  having  been  a  subject  and  resident 
of  England  at  the  time  the  debt  was  incurred,  and  the  debt  in 
question  having  resulted  from  a  transaction  taking  place  entirely 
in  England,  it  is  needless  to  say  that  a  strong  prima  facie  case  is 
made  for  the  applicability  of  the  English  law  (in  the  first  instance) 
to  determine  the  direct  individual  liability  or  non-liability  of  the 
English  stockholder.  Obviously  the  New  York  law  has  nothing  to 
do  with  the  case,  despite  the  fact  that  at  least  one  of  the  other 
stockholders  is  a  New  Yorker.  How  about  the  California  law? 
It  must  of  course  be  remembered — as  a  matter  of  no  slight  signifi- 
cance in  relation  to  subsequent  phases  of  the  discussion — that,  in 
accordance  with  the  express  authorization  contained  in  the  Memo- 
randum and  the  Articles  of  Association,  the  officers  and  agents  of 
the  Copper  King,  Limited,  acting  in  behalf  of  E  and  the  other 
stockholders,  have  under  corporate  forms,  methods  and  procedure 
transacted  some  of  the  company's  business  (perhaps  almost  all  of 
it)  in  California  rather  than  in  England.  In  short,  even  though  it 
be  tentatively  conceded  that  there  was  not  in  the  fullest  sense,  a 
formal  "reincorporation"  under  the  California  law,  the  important 
fact  confronts  us  that  E  and  his  associates  have  enjoyed  "corpo- 
rate" legal  rights,  privileges  and  powers  in  California  as  well  as  in 
England;  the  stockholders'  rights,  etc.,  have  indeed  been  substan- 
tially as  great  and  beneficial  as  if  these  same  parties  had  in  the 
most  formal  way  become  a  California  corporation.  This  fact, 
as  will  be  more  fully  urged  hereafter,  may  constitute  an  intrinsi- 
cally sufficient  reason  why  the  law  of  California  should  (in  the 
first  instance)  be  deemed  controlling  as  to  business  done  in  that 
State;  but  no  matter  how  great  and  important  the  rights,  etc., 
enjoyed  in  that  State  or  the  volume  of  business  transacted  therein, 
no  one  would  seriously  contend  that  E  is  subject  to  the  California 
rule  so  far  as  concerns  the  purely  English  debt  now  in  question. 
As  to  this,  the  English  rule  must  of  course  determine  not  only  the 
corporate  (or  quasi-joint)  obligations  of  E  and  his  associates  but 
also  (and  for  similar  good  reasons)  their  respective  individual  obli- 
gations, if  any.  Accordingly,  since  it  is  clear  that  the  local  English 
law  imposes  on  the  stockholder  of  a  limited  company  only  a  corpo- 
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rate  (or  quasi-joint)  obligation  in  favor  of  the  creditor,18  it  goes 
without  saying  that  in  no  judicial  forum  whatever  should  E  be  re- 
garded as  having  incurred  any  direct  individual  obligation  to  such 
creditor. 

2.  The  individual  obligation  of  F,  the  New  York  stockholder,  as 
to  the  debt  incurred  in  England. 

This  case  differs  from  the  preceding  in  only  one  respect :  F, 
instead  of  being  a  subject  and  resident  of  England,  is  a  New 
Yorker  who  has  never  been  within  the  territorial  bounds  of  Eng- 
land ;  and  for  present  purposes  it  may  be  assumed  that  he  bought 
his  shares  in  New  York  and  then  by  mail  caused  himself  to  be 
registered  on  the  books  of  the  company  and  a  new  certificate  to  be 
issued  to  him.  Does  this  differential  element  require  a  result  other 
than  that  reached  as  to  E,  the  English  stockholder?  Is  the  English 
territorial  rule  of  law  mere  brutum  fulmen  as  to  F  merely  because 
the  latter  has  never  been  physically  present  in  England  ? 

Surely  the  New  York  law  is  not  concerned  with  the  transaction 
before  us  merely  because  F  is  a  citizen  and  resident  of  that  State, 
or  because  his  authorization  to  do  business  in  England  for  himself 
and  others  emanated  from  that  State,19  or  because  he  may  have 
been  entirely  familiar  with  the  terms  of  New  York  law  and  abso- 
lutely ignorant  of  the  terms  of  the  English  law.  In  this  connection 
the  case  of  dishing  v.  Perot20  is  instructive.  A  certain  Kansas 
corporation  incurred  a  debt  (apparently)  within  the  State  of 
Kansas.  The  defendant,  who  was  a  stockholder  in  the  corporation 
and  a  citizen  of  Pennsylvania,  was  sued  by  the  creditor  in  the 
courts  of  the  State  last  mentioned.  The  action  was  based  on  the 
Kansas  statute  providing  that,  despite  full  payment  for  his  shares, 
every  stockholder  should  be  under  a  direct  individual  obligation  to 
corporation  creditors  to  the  amount  of  his  stock.  In  answer  to 
this  claim,  the  defendant  pleaded  inter  alia:  "The  plaintiff's  de- 
mand is  based  upon  the  alleged  laws  of  the  state  of  Kansas.  *  *  * 
I  own  fifty  shares  of  the  stock  *  *  *  for  which  I  paid  full  par- 
value,  in  cash ;  and  when  I  purchased  this  stock,  I  had  no  knozvl- 
edge  nor  information  in  regard  to  the  Kansas  lazvs.    I  am  a  citizen 

18See  introductory  article,  9  Columbia  Law  Review  305-306. 

"If  this  were  so,  then  a  foreign  principal's  obligations  to  creditors  should 
be  determined  not  by  the  law  of  the  place  where  the  agent  acts  but  by  the 
law  of  the  place  where  the  agent  is  appointed.  Such  a  result  would  be 
against  the  great  trend  of  the  authorities.  See  Part  I,  9  Columbia  Law 
Review  508  et  seq. 

20  (1896)    175  Pa.   St.  66,  70,  73- 
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of  Pennsylvania,  and  I  deny  that  the  laws  of  Kansas  are  binding 
upon  me."  The  Supreme  Court  of  Pennsylvania,  while  deciding 
for  the  defendant  on  entirely  different  grounds,  squarely  repudi- 
ated the  defense  based  on  his  Pennsylvania  citizenship  and  on  his 
ignorance  of  the  Kansas  law.  Mr.  Justice  Mitchell,  in  delivering 
the  opinion  of  the  court,  said : 

"The  first  point  though  averred  with  generality  and  looseness 
*  *  *  raises  questions  of  great  nicety,  involving  general  principles 
of  jurisprudence,  the  comity  between  states,  and  the  conflict  of 
laws  with  regard  to  both  rights  and  remedies.  *  *  *  In  regard  to 
the  Kansas  statute  under  consideration,  my  individual  opinion  is 
that  by  the  weight  both  of  reason  and  authority  the  liability  created 
by  it  is  contractual  and  should  be  enforced  by  any  court  having 
jurisdiction  of  the  parties." 

This  result  accords  with  the  great  current  of  judicial  decisions.21 
Proceeding  with  our  consideration  of  F,  the  New  York  stock- 
holder, since  it  is  clear  that  the  New  York  rule  of  law  is  altogether 
inapplicable,  it  follows,  a  fortiori,  that  the  California  law  has  no 
efficacy  in  the  case  now  before  us. 

Thus,  by  the  mere  process  of  elimination,  the  English  terri- 
torial law  seems  to  be  controlling;  and,  if  the  matter  be  approached 
from  the  affirmative  side,  this  conclusion  seems  entirely  reasonable. 
Not,  however,  because  England  is  the  place  of  original  incorpora- 
tion, or  because  F's  relations  to  his  fellow  stockholders  are  deter- 
mined according  to  that  law,22  but  rather — if  the  analogous  cases 
of  agency  and  partnership  are  not  to  be  ignored — because  England 
is  the  place  where,  with  the  authorization  of  the  New  Yorker  and 
his  associates,  and  in  their  behalf,  under  corporate  forms,  methods 
and  procedure  the  business  in  question  has  been  transacted  and  the 
particular  debt  incurred.  The  existence  (or  non-existence),  nature 
and  extent  of  the  New  Yorker's  obligations,  corporate  or  individual, 
should  be  determined  by  the  English  law  for  the  same  general 
reasons  that  the  obligations  of  a  New  York  principal,  disclosed  or 
undisclosed, — and  likewise  the  obligations  of  New  York  partners — 
should  be  determined  by  that  rule :  that  is,  as  to  a  debt  contracted 
through  an  agent  acting  in  England.23     As  we  have  seen,  in  the 

21See  introductory  article,  9  Columbia  Law  Review  309-319;  also  infra, 
note  24. 

"See  supra,  pp.  284-5,  and  n.  8. 

"Compare  the  reasoning  of  Brewer,  J.,  delivering  the  opinion  of  the 
court,  in  Whitman  v.  Oxford  National  Bank  (1900)  176  U.  S.  559,  563,  the 
part  referred  to  being  quoted  in  the  introductory  article,  9  Columbia  Law 
Review  315;  and  consider  also  the  similar  reasoning  of  the  same  learned 
judge  in  Pinney  v.  Nelson   (1901)    183  U.  S.  144- 
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case  before  us  the  English  law  purports  to  impose  on  the  New 
Yorker  and  his  associates  only  a  corporate  (or  quasi-joint)  obli- 
gation ;  but  if,  in  addition  thereto,  that  law  sought  to  create  con- 
current direct  individual  obligations  against  the  New  Yorker  and 
his  associates  respectively,  such  law  would  be  applied  in  all  juris- 
dictions in  which  an  action  might  happen  to  be  brought.  It  is 
hoped  that  this  matter  may  become  clearer  as  the  discussion  pro- 
ceeds. For  the  present  it  suffices  that  the  result  here  suggested  as 
correct  on  principle  has  been  established  by  a  large  array  of  de- 
cisions.24 

See  also  the  review  of  the  English  and  American  authorities  relating 
to  the  obligations  of  foreign  principals :  Part  I,  9  Columbia  Law  Review 
506-512;  and  consider  especially  Maspons  v.  Mildred  (1882)  9  Q.  B.  D. 
530,  539  (Ibid.  509);  Arayo  v.  Currell  (1830)   1  La.  528,  530  (Ibid.  511). 

For  a  discussion  of  the  authorities  bearing  on  foreign  partnerships  and 
foreign  unincorporated  joint-stock  companies,  see  Part  I,  9  Columbia  Law 
Review  513-522;  and  consider  especially  Baldwin  v.  Gray  (La.  1826)  4 
Mart.    (n.  s.)    192   (Ibid.  514). 

"Flash  v.  Conn  (1883)  109  U.  S.  371:  Whitman  v.  Oxford  Nat.  Bank 
(1900)  176  U.  S.  559.  563;  Hancock  Nat.  Bank  v.  Farnum  (1900)  176  U.  S. 
640;  Bernheimer  v.  Converse  (1907)  206  U.  S.  516,  529  (semble)  ;  Rhodes 
v.  U.  S.  Nat.  Bank  (1895)  66  Fed.  512,  516;  McVickar  v.  Jones  (1895)  7° 
Fed.  754;  Mechanics  Sav.  Bank  z:  Fidelity  Insurance  etc.  Co.  (1898)  87  Fed. 
113;  Dexter  v.  Edmands  (1898)  89  Fed.  467;  Hale  v.  Hardon  (1899)  95 
Fed.    747;    Lanigan    v.    North    (1901)    69   Ark.    62;    Ferguson   v.    Sherman 

(1897)  116  Cal.  169,  175;  Flash  v.  Conn  (1878)  16  Fla.  428,  464;  Fowler 
v.  Lamson  (1893)  146  111.  472.  479;  Bell  v.  Farwell  (1898)  176  111.  489, 
495;  Latimer  v.  Citizens'  State  Bank  (1897)  T°2  la.  162;  Pulsifer  v.  Greene 
(1902)  96  Me.  438:  Hancock  Nat.  Bank  v.  Ellis  (1898)  172  Mass.  39,  46; 
Broadway  Nat.  Bank  v.  Baker  (1900)  176  Mass.  294.  296:  Converse  v.  Aver 
(1908)    197    Mas-.    443.    453    (semble')  :    Western    Nat.    Bank   v.    Lawrence 

(1898)  117  Mich.  669,  672.  674;  First  Nat.  Bank  v.  Gustin  etc.  Co.  (1890) 
42  Minn.  327;  Hodgson  v.  Cheever  (1880)  8  Mo.  App.  318,  322;  Guerney  v. 
Moore  (1895)  131  Mo.  650:  Ex  parte  Van  Riper  (  N.  Y.  1839)  20  Wend. 
614  (directors'  individual  liability)  ;  Molson's  Bank  v.  Boardman  <  N.  Y. 
1888)  47  Hun  135,  141-142:  Kulp  v.  Fleming  (1901)  65  Oh.  St.  321;  Blair 
V.  Newbegin  (Oh.  1902)  62  N.  E.  1040,  1043;  Aldrich  v.  Anchor  Coal  Co. 
(1893)  24  Or.  32,  34;  Cushing  v.  Perot  (1896)  175  Pa.  St.  66  (semble); 
Ball  v.  Anderson  (1900)  196  Pa.  St.  86.  88-89:  Vance  v.  McNabb  Coal  etc. 
Co.  (Tenn.  1897)  48  S  W.  235,  244:  Farr  v.  Briggs  (1900)  72  Vt.  225 
(directors'  individual  liabilitv)  ;  Nimick  &  Co.  v.  Mingo  Iron  Works  (1884) 
25   W.  Va.   184. 

The  case  of  Flash  v.  Conn  (1883)  109  U.  S.  371  (Florida  stockholder 
in  New  York  corporation)  supra,  has  been  cited  with  approval  in  two  Eng- 
lish cases:  Huntington  v.  Attrill  [1893]  A.  C.  159,  160  per  Lord  Watson; 
Risdon  Iron  etc.  Works  v.  Furness  [1905]  1  K.  B.  304.  314,  per  Kennedy. 
J.,   semble. 

Of  the  above  cases  two  related  to  that  part  of  the  California  statute 
imposing  a  proportional  individual  liability  on  stockholders  in  California 
corporations:  Lanigan  v.  North  (1901)  69  Ark.  62  (Arkansas  stockholder 
in  California  corporation)  ;  Aldrich  v.  Anchor  Coal  etc.  Co.  (1893)  24  Or. 
32,  34  (Oregon  stockholder  in  California  corporation).  Of  the  remaining 
cases  in  this  note  about  half  involved  the  direct  "'double"  individual  liability 
under  the  Kansas  statute  applying  to  stockholders  in  Kansas  corporations. 

The  authorities  cited  in  this  note  constitute  the  bulk  of  those  commonly 
cited  in  text-books  for  the  very  ambiguous  proposition  that   the  knv  of  the 
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3.  The  individual  obligation  of  G,  the  California  stockholder,  as  to 

the  debt  incurred  in  England. 

Here  the  facts  are  the  same  as  those  of  the  case  just  discussed, 
save  that  the  stockholder  is  a  resident  and  citizen  of  California 
instead  of  New  York.  If  we  remember  that  we  are  now  consider- 
ing only  the  English  debt,  it  must  of  course  be  evident  that  this 
difference  is  entirely  immaterial.  Accordingly,  the  final  conclusion 
must  be  that  the  English  law  determines  whether  or  not  G  is  sub- 
ject to  a  direct  individual  obligation  concurrent  with  the  usual 
direct  corporate   (or  quasi-joint)  obligation. 

4.  The  individual  obligation  of  G,  the  California  stockholder,  as  to 

the  debt  incurred  in  California. 

As  to  the  three  concrete  cases  relating  to  the  English  debt  of 
the  Copper  King,  Limited,  the  results  suggested  as  necessary  ac- 
cording to  principle  and  analogy  are  supported  by  a  very  satisfying 
number  of  judicial  precedents;  and  thus  it  has  seemed  desirable  to 
consider  these  preliminary  cases,  not  because  they  present  any 
very  great  intrinsic  difficulty  or  noteworthy  conflict  of  authority, 
but  rather  because  they  shed  much  light  on  the  questions  to  follow 
and  tend  strongly  to  suggest  the  correct  answers.  With  the  fourth 
case,  now  before  us,  we  pass  into  the  region  of  greater  difficulty 
and  more  immediate  interest.  In  case  "1"  we  had  to  consider  an 
English  stockholder  in  the  Copper  King,  Limited,  an  association  of 
individuals,  doing  business  and  contracting  a  debt  in  England ;  in 
the  case  now  before  us,  we  have  a  California  stockholder  in  the 
Copper  King,  Limited,  an  association  of  individuals  doing  business 
and  contracting  a  debt  in  California.  As  to  the  former  case  the 
English  law  admittedly  governs  both  as  to  the  corporate  (or  quasi- 

place  of  incorporation  determines  the  existence  (or  non-existence),  nature 
and  extent  of  stockholders'  individual  obligations  to  corporation  creditors. 
But,  as  will  appear  more  fully  hereafter,  in  all  but  two  or  three  of  these 
cases,  the  corporation  debt  either  had  been,  or  was  assumed  to  have  been, 
created  in  the  place  of  incorporation.  Accordingly,  in  the  vast  majority 
of  the  decisions  the  law  of  the  place  of  contracting  and  the  law  of  the 
place  of  incorporation  were  identical:  and  in  the  remaining  two  or  three 
cases  neither  counsel  nor  court  attached  any  importance  whatever  to  the 
fact  that  the  corporation  debt  or  contract  was  made  outside  of  the  place 
of  incorporation.  In  every  one  of  the  cases  in  this  note,  therefore,  the  con- 
trast and  "conflict"  presented  to  the  mind  of  the  court — if,  indeed,  any  con- 
trast at  all  was  drawn — related,  not  to  the  law  of  the  place  of  incorporation 
in  opposition  to  the  law  of  the  place  of  contracting,  but,  on  the  contrary, 
to  the  law  of  the  place  of  incorporation  in  opposition  to  the  law  of  the 
residence  or  domicile  of  the  particular  stockholder  being  sued.  With  still 
less  discrimination,  cases  such  as  those  cited  ante,  note  8,  are  sometimes 
cited  for  the  proposition  noted  at  the  beginning  of  this  paragraph. 
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joint)  obligation  and  as  to  the  individual  obligations  of  the  stock- 
holders. As  to  the  latter  case,  no  one  would  seriously  question  that 
the  California  law  governs  in  all  respects,  so  far  as  concerns  the 
existence  (or  non-existence),  nature  and  extent  of  the  corporate 
(or  quasi-joint)  obligation.25  Are  we,  however,  forced  either  by 
principle  or  by  authority  to  admit  that  at  this  point  the  symmetry 
of  the  law  ceases?  Is  it  true  that  the  individual  obligation  (or 
non-obligation)  of  the  California  stockholder  in  relation  to  the 
California  debt  is  to  be  determined  in  the  first  instance,  not  by  the 
California  law  but  by  the  English  law?  If  such  a  concession  is  to 
be  made,  must  we  not  have  very  convincing  reasons  or  else  abso- 
lutely compelling  authorities? 

In  the  introductory  article  by  the  present  writer  much  em- 
phasis is  placed  on  the  ultimate  fact  that  a  private  corporation — 
differing  from  a  partnership  only  in  sundry  particulars — is  simply 
an  association  of  real  persons  transacting  business  under  legal 
forms,  methods  and  procedure  that  are  sui  generis;20  and,  more  or 
less  as  a  corollary  to  this,  it  has  been  urged  that  the  law  of  corpo- 
rations can,  as  to  any  new  or  difficult  problem,  be  adequately  un- 
derstood and  stated  only  in  terms  of  the  rights  and  "no-rights,"2' 
privileges  and  duties,  non-liabilities  and  liabilities,  powers  and  dis- 
abilities of  the  various  real  persons  concerned.  It  is  confidently 
believed  that,  if  these  fundamental  truths  be  kept  steadily  in  mind, 
the  mists  that  befog  the  subject  of  foreign  corporations  will  be  to 
a  large  extent  dissipated. 

Perhaps,  however,  the  validity  of  this  suggestion  may  best  be 
indicated  if  at  the  very  outset  some  attention  be  given  to  the  so- 
called  "fictional  theory"  of  foreign  corporations ;  and,  indeed,  for 
the  sake  of  both  clearness  and  completeness  some  consideration  of 
the  cases  from  this  point  of  view  seems  an  indispensable  prelimi- 
nary to  the  reduction  of  the  various  judicial  rulings  to  their  lowest 
terms.  Present  purposes,  however,  do  not  require,  and  the  limits 
of  space  do  not  permit,  more  than  the  briefest  possible  treatment 
of  the  subject  in  terms  of  fiction  or  figures  of  speech.     For  that 

ESee  Part  I,  9  Columbia  Law  Review  499-505. 

^See   introductory  article,  9  Columbia  Law   Review   287-292. 

^The  terminology  of  the  law  seems  to  offer  no  single  word  to  denote 
the  mere  absence  of  a  iegal  right.  A  legal  duty,  though  commonly  thought 
of  as  the  opposite  of  a  right,  seems  rather  to  be  merely  the  negation  of  a 
legal  privilege  (or  liberty).  X,  may,  for  example,  have  no  right  against  Y 
in  relation  to  a  given  tangible  object;  and  yet  it  may  also  be  true  that, 
as  to  such  object,  X  is  under  no  duty  either  to  Y  or  to  any  one  else:  that 
is  X  may  have  a  privilege  to  do  what  he  pleases  in  respect  to  the  object. 
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reason,  all  that  is  to  be  suggested  concerning  this  phase  of  the  sub- 
ject is  intended  to  apply  not  only  to  case  "4"  (involving  the  Cali- 
fornia stockholder  in  the  English  corporation),  but  also  to  case  "5" 
(involving  the  New  York  stockholder)  and  case  "6"  (involving  the 
English  stockholder).  As  may  soon  be  evident,  according  to  "the 
entity  theory"  of  corporations  the  individual  obligations  of  stock- 
holders could  hardly  be  thought  dependent,  in  any  way,  upon  their 
respective  places  of  residence.  Thus,  separate  treatment  of  the 
three  cases  seems  quite  unnecessary. 

"The  fiction  theory." — The  discussion  from  the  fictional  point 
of  view  must  necessarily  begin  with  Bank  of  Augusta  v.  Earle,29,  a 
case  cited  in  a  large  majority  of  American  cases  relating  to  foreign 
corporations  and  noticed  also  in  some  of  the  English  and  Canadian 
cases.  Since,  as  to  this  particular  subject,  the  well-known  opinion 
of  Chief  Justice  Taney  has  held  almost  absolute  sway  over  the 
thought  of  American  lawyers,  it  becomes  of  some  importance  to 
observe  the  precise  scope  of  the  actual  decision  and  also  the  reason- 
ing advanced  in  support  of  it.  A  bill  of  exchange  was  executed 
in  Alabama  in  favor  of  the  defendant  Earle,  as  payee,  the  latter 
being  a  citizen  of  the  State  named.  By  a  transaction  taking  place 
in  Alabama  Earle,  for  a  valuable  consideration,  endorsed  the  bill 
to  the  Bank  of  Augusta,  a  Georgia  corporation  having  the  usual 
powers  of  banking  institutions,  such  as  the  purchasing  of  bills  of 
exchange,  etc.  The  transaction  was  consummated  through  the 
bank's  agent,  acting  in  Alabama.  The  bill  having  been  duly  pro- 
tested for  non-payment,  the  Bank  of  Augusta  brought  an  action 
against  Earle,  as  indorser,  in  the  United  States  Circuit  Court  of 
Alabama — the  federal  jurisdiction  being  based  exclusively  on 
"diversity  of  citzenship."  Stating  the  matter  in  ultimate  terms,  the 
two  questions  presented  were  these:  First,  did  the  Alabama  law. 
the  lex  loci  contractus,  determine  whether  or  not  any  "contractual"' 
obligation  whatever  arose  against  Earle  and  in  favor  of  the  stock- 
holders of  the  Georgia  bank?  Second,  if  the  Alabama  law  was 
determinative,  what  sort  of  obligation,  if  any,  did  that  law  actually 
create  in  favor  of  the  stockholders?  As  to  the  first  question,  the 
Supreme  Court  gave  an  unequivocal  affirmative  answer ;  as  to  the 
second,  the  court — though  somewhat  obscuring  the  actual  result 
by  the  use  of  the  traditional  fictional  language — decided  that  the 
stockholders  of  the  Georgia  bank  acquired  in  their  favor,  by  opera- 
tion of  the  Alabama  law,  a  corporate   (or  quasi-joint)   obligation 

"(1839)    13   Pet.  519- 
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as  against  Earle.     A  few  of  the  more  important  passages  relating 
to  these  two  questions  must  now  be  noticed. 

In  dealing  with  the  first  question,  Chief  Justice  Taney  ex- 
pressed the  views  of  the  court  as  follows: 

"And  it  may  be  safely  assumed  that  a  corporation  can  make  no 
contracts  and  do  no  acts,  either  within  or  without  the  state  which 
creates  it,  except  such  as  authorized  by  its  charter ;  *  *  *.  The 
charter  of  the  Bank  of  Augusta  authorizes  it,  in  general  terms,  to 
deal  in  bills  of  exchange ;  and,  consequently,  gives  it  the  power  to 
purchase  foreign  bills  as  well  as  inland ;  in  other  words,  to  purchase 
bills  payable  in  another  state.  The  power  thus  given,  clothed  the 
corporation  with  the  right  to  make  contracts  out  of  the  state,  in  so 
far  as  Georgia  could  confer  it.  *  *  *  Every  power,  however,  of 
the  description  of  which  we  are  speaking,  which  a  corporation  ex- 
ercises in  another  state,  depends  for  its  validity  upon  the  laws  of 
the  sovereignty  in  which  it  is  exercised;  and  a  corporation  can 
make  no  valid  contract,  without  their  sanction,  express  or  im- 
plied.-' *  *  *  Adopting,  as  we  do,  the  principles  here  stated, 
we  proceed  to  inquire  whether,  by  the  comity  of  nations,  foreign 
corporations  are  permitted  to  make  contracts  within  their  jurisdic- 
tion ;  and  we  can  perceive  no  sufficient  reason  for  excluding  them, 
when  they  are  not  contrary  to  the  known  policy  of  the  state,  or  in- 
jurious to  its  interests.  *  *  *  When,  (as  without  doubt  must 
occasionally  happen)  the  interest  or  policy  of  any  state  requires  it 
to  restrict  the  rule,  it  has  but  to  declare  its  will,  and  the  legal  pre- 
sumption is  at  once  at  an  end."  30 

Since  it  is  thus  made  clear  that  it  is  the  Alabama  law,  the 
lex  loci  contractus,  that  determines  whether  the  shareholders  of 
the  foreign  corporation  .have  acquired  in  their  favor  any  obliga- 
tion at  all,  it  remains  to  observe  the  reasoning  of  Taney,  C.  J.,  on 
the  second  question  :  That  is,  how  does  the  Alabama  law  happen 
to  create  in  favor  of  the  stockholders  a  corporate  (or  quasi-joint) 
obligation  instead  of  a  partnership  obligation  and  instead  of  no 
obligation  at  all.  As  to  this,  the  answer  of  the  court  is  more  or 
less  hidden  beneath  the  fictional  terms  of  a  passage  which  has 
probably  had  more  influence  than  any  other  single  source  in  crys- 
tallizing the  American  terminology  of  foreign  corporations : 

"It  is  very  true  that  a  corporation  can  have  no  legal  existence 
out  of  the  boundaries  of  the  sovereignty  by  which  it  is  created. 
It  exists  only  in  contemplation  of  law,  and  by  force  of  the  law; 
and  where  that  law  ceases  to  operate,  and  is  no  longer  obligatory, 
the  corporation  can  have  no  existence.     It  must  dwell  in  the  place 

MFor  precisely  similar  language  see  Thompson,  J.,  in  Runyan  v.  Koster 
(1840)    14  Pet.    120,   129. 

30(i839)    13  Pet.  519,  587,  588,  589,  590. 
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of  its  creation,  and  cannot  migrate  to  another  sovereignty.  But 
although  it  must  live  and  have  its  being  in  that  state  only,  yet  it 
does  not  by  any  means  follow  that  its  existence  there  will  not 
be  recognized  in  other  places ;  and  its  residence  in  one  state  creates 
no  insuperable  objection  to  its  power  of  contracting  in  another. 
It  is  indeed  a  mere  artificial  being,  invisible  and  intangible ;  yet 
it  is  a  person,  for  certain  purposes  in  contemplation  of  law,  and 
has  been  recognized  as  such  by  the  decisions  of  this  Court. 
*  *  *  Now,  natural  persons  through  the  intervention  of 
agents,  are  continually  making  contracts  in  countries  in  which  they 
do  not  reside;  and  where  they  are  not  personally  present  when  the 
contract  is  made;  and  nobody  has  ever  doubted  the  validity  of 
these  agreements.  And  what  greater  objection  can  there  be  to  the 
capacity  of  an  artificial  person,  by  its  agents,  to  make  a  contract 
within  the  scope  of  its  limited  pozvers,  in  a  sovereignty  in  which 
it  does  not  reside;  provided  such  contracts  arc  permitted  to  be 
made  by  them  by  the  laws  of  the  place?  *  *  *  It  is  sufficient 
that  its  existence  as  an  artificial  person,  in  the  state  of  its  creation, 
is  acknowledged  and  recognized  by  the  law  of  the  nation  where 
the  dealing  takes  place;  and  that  it  is  permitted,  by  the  laws  of 
that  place,  to  exercise  there  the  powers  with  which  it  is 
endowed."31 

Since  we  are  so  accustomed  to  solve  corporation  problems  by 
the  employment  of  indirect  and  fictional  modes  of  description,  no 
doubt  the  reasoning  in  Bank  of  Augusta  v.  Earle  seems  at  first 
glance  entirely  plausible  and  satisfactory:  Just  as  a  natural 
person  physically  present  in  a  foreign  country  may  become  a  party 
to  an  obligation  through  the  activity  of  his  agent,  so  the  foreign 
corporation — though  an  "artificial  being''  existing  "only  in  con- 
templation of  (the  foreign)  law"  and  "dwelling"  exclusively 
within  the  territorial  jurisdiction  of  such  foreign  law — may  never- 
theless become  a  party  to  an  obligation  through  the  activity  of  its 
agent.  In  truth,  however,  are  there  not  serious  difficulties  un- 
derlying this  superficial  analogy  built  up  by  fiction  superimposed 
on  fiction  ?  According  to  the  very  hypothesis  on  which  Chief 
Justice  Taney  proceeds — that  is,  as  to  the  nature  of  a  corporation 
as  an  "artificial  being," — there  seems  to  be  a  very  essential  differ- 
ence between  the  natural  person  and  the  artificial  person  con- 
idered  as  foreign  principals. 

The  foreign  natural  person  is  a  real  unit  actually  capable  of 
making  a  promise  or  doing  some  other  juristic  act.  Accordingly, 
without  losing  his  very  existence  or  in  any  way  impairing  his 
capacity    for   juristic   conduct,   he   might   actually   come   into   the 

31  (1839)    13  Pet.   519,  588,  589. 
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domestic  jurisdiction  and  thus,  as  the  result  of  his  acts,  become  a 
party  either  to  obligations  created  in  his  favor  or  to  obligations 
imposed  on  him.  When,  therefore,  a  natural  person  has  appointed 
an  agent  to  act  for  him,  it  makes  no  difference  whether  the  prin- 
cipal is,  or  is  not,  physically  present  in  the  jurisdiction  where  the 
agent  acts.  In  either  case,  the  lex  loci  contractus  simply  gives 
effect  to  the  undeniable  fact  that  the  principal  is  the  causa  causaus 
of  the  activity  of  the  agent  and  that  the  former  enjoys  the 
economic  benefits  of  such  activity :  no  more  in  the  one  case  than 
in  the  other  is  the  lex  loci  contractus  called  upon  to  adapt  its  rule 
to  the  fictional  point  of  view  of  any  foreign  law. 

How  very  different  the  case  of  the  foreign  corporation,  that 
is,  if  we  start  with  Chief  Justice  Taney's  hypothesis  that  such 
corporation  is  merely  an  "artificial  being"  existing  "only  in  con- 
templation of  (the  foreign)  law!"  Let  us  assume  that  some 
natural  person  acts  in  a  given  jurisdiction  as  the  avowed  agent 
of  a  foreign  corporation.  If,  ex  hypothesi,  we  must  eliminate 
the  stockholders  as  the  principals  or  quasi-principals  in  the  trans- 
action, how  can  we  discover  for  the  purposes  of  thought  any  prin- 
cipal at  all  ?  There  is  no  particular  difficulty  in  the  fact  that 
such  a  principal  cannot  be  found  within  the  domestic  jurisdiction: 
the  real,  and  thus  far  insuperable,  objection  is  that  such  a  prin- 
cipal cannot  be  located  either  within  the  domestic  jurisdiction  or 
within  the  foreign  jurisdiction.  In  this  connection  we  may  well 
pause  to  consider  the  emphatic  language  of  Robinson,  C.  J.,  in 
Genesee  Mutual  Insurance  Company  v.  JVesfinan,32  an  important 
Canadian  case : 

"The  case  of  Bank  of  Augusta  v.  Earle,  cited  in  Mr.  Angel's 
work,  page  249,  gives  the  authority  of  the  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  though  perhaps  in  a  .quali- 
fied sense,  to  the  principle,  that  a  trading  corporation  of  one  state 
may  make  contracts  in  another  state  provided  the  laws  of  the  latter 
do  not  in  terms  prohibit  it.  *  *  *  It  seems  also  as  if  in  the 
judgment  to  which  I  refer  this  distinction  had  been  overlooked, 
which  seems  undeniable  and  obvious — namely,  that  an  individual, 
generally  speaking,  can  go  into  a  foreign  country  in  time  of  peace 
and  make  a  contract  there,  and  when  he  sends  an  agent  to  do  this 
in  his  stead  he  is  only  authorizing  another  to  do  an  act  for  him 
which  he  would  be  clearly  competent  to  do  in  his  own  person. 
The  foreign  corporation,  on  the  other  hand,  cannot  migrate  from 
its  proper  locality ;  and  therefore,  in  sending  an  agent  to  contract 
for  them  in  another  country,  they  are  assuming  to  do  by  deputy 

32 (1852)  8  U.  C.  Q.  B.  487.  405- 
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what  they  could  not  do  themselves.     There  seems  to  be  a  fallacy 
in  overlooking  the  difference."33 

But  says  Chief  Justice  Taney,  in  the  passage  already  quoted : 
"It  is  sufficient,  that  its  (the  foreign  corporation's)  existence  as 
an  artificial  person,  in  the  state  of  its  creation,  is  acknowledged 
and  recognized  by  the  law  of  the  nation  where  the  dealing  takes 
place ;  and  that  it  is  permitted,  by  the  laws  of  that  place,  to  ex- 
ercise there  the  powers  with  which  it  is  endowed."  In  other 
words,  it  would  seem  that  the  domestic  law  is  to  be  regarded  as 
"recognizing"  the  "artificial  being"  existing  "only  in  contempla- 
tion of  (the  foreign)  law."  Then,  if  we  still  retain  the  fictional 
point  of  view,  the  question  immediately  arises :  Doesn't  such 
"recognition''  constitute  a  "contemplation"  or,  more  technically,  a 
"reincorporation"  by  the  domestic  law  {lex  loci  contractus)?  If 
this  be  so,  haven't  we,  even  from  the  fictional  point  of  view, 
graduallv  reached — using  the  term  with  entire  respect — a  virtual 
reductio  ad  absurdum  of  the  proposition  that  the  "artificial  being" 
though  existing  "only  in  contemplation  of  (the  foreign)  law" 
can,  through  the  activity  of  the  so-called  agent,  contract  outside 
of  the  jurisdiction  of  such  law?  This  seems  to  be  so:  for  either 
the  artificial  being  "recognized" — and  therefore  "contemplated" — 
by  the  domestic  law  as  existing  "in  the  state  of  its  creation" 
emerges  as  an  altogether  new  fictitious  legal  personality  drawing 
the  breath  of  life  exclusively  from  the  domestic  law ;  or  else  such 
artificial  being,  thus  "recognized"  by  the  domestic  law,  exists  in 
"contemplation"  of  both  the  foreign  law  and  the  domestic  law, 
thus  deriving  vitality  from  the  latter  as  wTell  as  from  the  former. 
Some  attention  may  well  be  given  to  these  alternative  conceptions. 

From  the  fictional  point  of  view,  does  the  so-called  recognition 
by  the  domestic  law  amount  to  a  "reincorporation" — that  is,  the 
creation  of  a  new  artificial  being — as  to  all  transactions  taking 
place  within  the  territorial  bounds  of  the  domestic  law?  Perhaps 
the  exact  function  performed  by  this  law,  the  lex  loci  contractus. — - 

^Compare  Lasher  v.  Stimson  (1802)   145  Pa.  St.  30.    In  this  case  a  New 
Jersey  corporation   did  business   in   Pennsylvania   without   having  complied 
with   a   statute   prescribing  certain   conditions   precedent,   such   as   the   filing 
of  a  certain  statement,  etc.     In  holding  the  "agent"  of  this  corporation  per- 
sonally liable  on  a  contract  made  in  its  behalf,  the  court,  speaking  through 
McCullum,  J.,  said :  "When  a  person  assumes  to  act  for  another,  knowi 
that  he  is  not  authorized  to  do  so,  he  becomes  personally  liable  to  the  pa 
with   whom  he   deals   for  or   on   account   of   his   alleged  principal.     * 
We  think  that  as  the  appellee  acted  without  authority   from  the   Sudsena 
company,  and  it  was  non-existent  as  to  Pennsylvania,  he  is  clearly  liable  to 
the  appellant  for  the  work  done  and  goods  furnished  on  his  order  while  pro- 
fessedly acting  in  its  behalf." 
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either  by  giving  life  to  an  entirely  new  being  or  (if  the  other 
view  be  preferred)  by  injecting  additional  vitality  into  the  foreign 
artificial  being — would  have  been  more  clearly  apprehended  if  the 
so-called  "recognition"  of  the  foreign  corporation  had,  from  the 
beginning,  been  effectuated  not  by  the  common  law  as  judicially 
announced  in  England  and  in  the  United  States,  but,  on  the  con- 
trary, exclusively  by  express  statutes  of  the  respective  sovereign 
legislative  powers :  the  trouble  is,  that  the  common  law  rule  works 
so  smoothly — and,  one  might  almost  say,  so  automatically — that 
its  operation  and  its  efficacy  are  apt  to  be  either  overlooked  or 
underrated.  As  already  indicated,  it  is  of  course  true  that — on 
the  basis  of  the  so-called  comity  of  nations  and  in  accordance  with 
the  result  reached  in  Bank  of  Augusta  v.  Earlc — from  the  fictional 
point  of  view,  "recognition"  takes  place  in  all  common  law  juris- 
dictions ;  that  is,  unless,  as  is  now  frequently  the  case,  certain 
conditions  precedent  are  affirmatively  imposed  by  statute.  Chief 
Justice  Taney,  however,  and  likewise  many  later  authorities  make 
it  very  clear  that  it  is  entirely  optional  with  the  lex  loci  contractus 
whether  such  "recognition"  shall  or  shall  not  take  place  ;34  and  in 
a  few  early  American  and  Canadian  cases35  it  was  strongly  inti- 
mated that  under  the  common  law  itself  "recognition"  of  a  foreign 
corporation  as  an  "artificial  being"  could  not  be  assumed  to  be  in 
force  as  to  domestic  transactions.  Postulating  for  the  moment 
(contrary,  of  course,  to  the  actual  fact)  that  the  dicta  in  these 
cases  correctly  enunciate  the  common  law  rule  prevailing  in  Cali- 
fornia, let  us  now  inquire  what  results  might  be  achieved  by  means 
of  express  legislative  enactment.  ' 

34This  elementary  doctrine  is  recognized  in  cases  almost  without  number. 
For  a  few  authorities,  chiefly  very  recent  ones,  see  De  Beers  Consolidated 
Mines,  Limited  v.  Howe  [1905]  2  K.  B.  612,  630:  Paul  v.  Virginia  (1868) 
8  Wall.  168,  181;  Security  etc.  Ins.  Co.  v.  Prewitt  (1906)  202  U.  S.  246, 
249  (motives  and  reasons  immaterial)  ;  Hammond  Packing  Co.  v.  Arkansas 
(1909)  212  U.  S.  322,  343  (motives  and  reasons  immaterial)  ;  Am.  De  Forest 
Wireless  Teleg.  Co.  v.  Superior  Court  etc.   (1908)    153  Cal.  533,  536. 

3"'See  Bank  of  Marietta  v.  Pindall  (Va.  1824)  2  Rand.  465,  474-475;  Bank 
of  Montreal  v.  Bethune  (1832)  4  U.  C.  Q.  B.  (O.  S.)  341,  350-351;  Genesee 
Mutual  Ins.  Co.  v.  Westman  (1852)  8  U.  C.  Q.  B.  487,  492,  495;  Union 
India-Rubber  Co.  v.  Hibbard   (1855)   6  U.  C.  C.  P.  77.  83. 

The  dicta  in  the  Canadian  authorities  were  expressly  repudiated  in  a 
later  case:  Howe  Machine  Co.  v.  Walker  (1874)  35  U.  C.  Q.  B.  37,  45-50. 
See  also,  in  accord  with  the  case  just  cited.  Coquillard  v.  Hunter  (1875) 
36  U.  C.  Q.  B.  316,  319  (scmble)  ;  Canadian  Pacific  R.  Co.  v.  Western 
Union  Teleg.  Co.  (1889)  17  Can.  S.  C.  151,  155.  These  later  cases,  how- 
ever, do  not  question  in  any  way  the  proposition  that  it  is  exclusively  for 
the  lex  loci  contractus  to  determine  whether  "recognition"  shall  or  shall 
not   take  place. 

mpare   introductory  article,  o  Columbia   Law   Review   316,   n.   77. 
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First,  it  seems  very  clear  that  the  legislature  might  prevent  the 
stockholders  of  any  foreign  corporation  from  doing  business 
{qua  corporation)  in  California  save  upon  condition  that  they  form 
a  new  corporation  under  the  ordinary  permissive  laws. — that  is, 
a  regular  California  corporation  having  all  the  usual  incidents. 
If,  then,  it  be  true  that  the  law  of  the  place  of  incorporation  as 
such  can  impose  individual  obligations  as  a  condition  to  creating 
and  continuing  the  corporate  entity,  or  if  hypothetically  it  be  con- 
ceded that  such  law  for  any  other  reason  furnishes  the  controlling 
rule,  it  is  evident  that  as  to  this  matter  the  stockholders  of  a  given 
foreign  corporation  would,  upon  reincorporation  as  above  sup- 
posed, be  in  precisely  the  same  position  as  the  stockholders  of  any 
ether  California  corporation. 

Second,  instead  of  imposing  such  a  comparatively  burdensome 
condition  precedent  as  regular  incorporation,  the  legislature  of 
California,  taking  notice  of  the  already  existing  organization 
effected  by  the  stockholders  of  a  given  foreign  corporation,  might 
pass  a  special  Act  making  them  (as  to  all  California  transactions) 
a  California  entity  or  corporation,  the  latter  differing  considerably, 
perhaps,  from  such  California  corporations  as  are  formed  under 
the  ordinary  permissive  laws.37  That  is  to  say,  the  legislature, 
for  good  and  sufficient  reasons,  might,  in  all  or  nearly  all  respects, 
adopt  for  this  particular  case  the  various  rules  of  the  foreign  law 
so  far  as  concerns  the  rights,  privileges,  powers,  etc.,  of  the  stock- 
holders. Whether  the  foreign  rule  in  relation  to  the  individual 
obligations  of  the  stockholders  should  be  adopted  would,  of  course, 
like  all  other  matters,  rest  entirely  with  the  legislature. 

Third,  the  legislature,  moved  by  the  important  considerations 
mentioned  in  the  preceding  paragraph,  might  permit  some  con- 
venient and  easy  mode  of  reincorporation  under  general  laws  as 
distinguished  from  a  special  Act.  Thus,  more  specifically,  a  gen- 
eral statute  might  provide  that  the  stockholders  of  a  foreign  cor- 
poration, by  filing  with  the  Secretary  of  State  a  copy  of  their 
articles  of  incorporation,  by-laws,  etc.,  and  paying  the  usual  fees 

^Ohio  etc.  R.  Co.  v.  Wheeler  (1S61)  i  Black  286.  297;  Railroad  Co.  v. 
Vance  (1877)  96  U.  S.  450.  456-7;  Memphis  etc.  R.  Co.  v.  Alabama  (1882) 
107  U.  S.  581,  585;  Louisville  etc  R.  Co.  v.  Louisville  Trust  Co.  (1899) 
174  U.  S.  552,  562,  563  (scmblc)  ;  Southern  Rv.  Co.  v.  Allison  ( 1903)  190 
U.  S.  326,  338  (scmblc):  Patch  v.  Wabash  R.  Co.  (1907)  207  U.  S.  277, 
284  (scmblc)  ;  Mackay  v.  New  York,  N.  H.  &  H.  R.  Co.  (Conn.  1909)  72 
Atl.  583;  The  Quincy  Railroad  Bridge  Co.  v.  Adams  Co.  (1878)  88  111.  615, 
619;  Attorney-General  v.  New  York  etc.  R.  Co.  (1908)  198  Mass.  413;  s.  c. 
(1909)  201  Mass.  370;  Carolina  etc.  Co.  v.  Southern  Ry.  Co.  (1007)  144 
X.  C.  jt,2.     See  also  the  cases  in  the  next  note. 


304  COLUMBIA  LAW  REVIEW. 

prescribed  for  the  riling  of  original  articles,  should  ipso  facto 
become  a  California  "artificial  being,"  or  corporation.  It  seems 
clear,  under  all  the  authorities,  that  if  such  conditions  precedent 
are  performed  in  accordance  with  the  authorization  contained  in 
the  original  articles  of  incorporation,  or  if  the  benefits  of  such 
permissive  legislation  are  accepted,  the  stockholders  become 
thereby  a  domestic  corporation.38  The  most  illuminating  analysis 
of  this  third  mode  of  reincorporation  seems  to  be  found  in  Deb  nam 
v.  Southern  Bell  Telephone  Co.,39  and  therefore  a  somewhat  ample 
quotation  may  be  justified.  The  facts  of  this  North  Carolina  case 
as  well  as  the  decision  are  sufficiently  indicated  by  the  following 
extracts  from  the  court's  opinion  as  delivered  by  Air.  Justice 
Douglas : 

"It  is  well  settled  that  a  corporation,  being  a  mere  creature  of 
the  law,  has  no  legal  existence  outside  of  the  sovereignty  that 
created  it,  except  in  so  far  as  it  may  be  recognized  by  the  so-called 
law  of  comity.  The  rule  of  comity,  for  it  is  nothing  more  than  a 
rule,  is  of  such  general  acceptance  as  to  carry  with  it  the  presump- 
tion of  its  existence ;  but  this  is  a  mere  presumption  which  may  be 
rebutted  by  any  act  of  the  legislative  power  which  may  amount  to 
its  express  or  implied  repudiation.  Foreign  corporations  may  be 
entirely  excluded  by  any  State,  or  may  be  admitted  upon  any  terms 
and  conditions  that  are  not  repugnant  to  the  Constitution  and  laws 
of  the  United  States. 

"The  nature  and  status  of  a  foreign  corporation  are  so  well 
stated  in  Paul  v.  Virginia,  75  U.  S.,  168,  that  our  own  views  can 
best  be  expressed  by  an  extended  quotation.     *     *     * 

"This  able  opinion  coming  without  dissent,  from  the  Court  of 
last  resort,  clearly  lays  down  the  underlying  principles  originating 
and  governing  the  statute  now  under  consideration.  The  dangers 
therein  pointed  out  have  become  too  fully  realized  to  be  longer 
ignored ;  and  are  greatly  aggravated  by  the  open  policy  adopted  by 
certain  States  of  chartering  corporations  with  almost  unlimited 
powers  for  the  sole  purpose  of  transacting  business  in  other  States. 
*  *  *  Whatever  the  process  may  be  called,  the  intent  of  the 
act,  as  well  as  its  legal  effect,  was  to  make  all  corporations  com- 
plying with  its  conditions  domestic  corporations  of  the  State  of 
North  Carolina.     *     *     * 

"But  it  is  argued  that  the  act  has  attempted  to  create  a  domestic 
corporation,  not  out  of  natural  persons,  but  out  of  a  foreign  cor- 
poration, tliat  has  no  natural  or  legal  existence    in    this    State. 

"St.  Louis  etc.  Rv.  Co.  v.  James  (1896)  161  U.  S.  545,  564  (semble)  ; 
s.  C.  46  Fed.  47,  49;  Stout  v.  Sioux  City  etc.  R.  Co.  (1881)  8  Fed.  794,  796; 
Debnam  v.  Southern  Bell  Tel.  Co.  (1900)  126  N.  C.  831;  Young  v.  South 
Tredegar  Iron  Co.  (1886)  85  Tenn.  189.  Compare  2  Morawetz,  Priv.  Corp. 
(2nd  ed.)    sec.  993. 

39  (1900)   126  N.  C.  831,  838,  840-842. 
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This  is  only  partially  correct.  Whatever  may  be  the  wording  of  the 
act,  its  effect,  as  well  as  legal  intent,  is  to  create  a  domestic  cor- 
poration out  of  the  stockholders  of  the  foreign  corporation.  Per- 
haps it  would  be  better  to  say  that  it  enables  the  stockholders  of  a 
foreign  corporation  to  become  a  domestic  corporation  with  the 
same  capital  stock  and  identical  powers,  privileges  and  obligations. 
"Again,  it  is  said  that  the  act  requires  a  foreign  corporation  to 
file  its  foreign  charter  and  by-laws ;  but  this  is  done,  not  as  recog- 
nizing the  legal  validity  of  such  charter,  but  to  definitely  ascertain 
the  powers  to  be  conferred,  which  can  never  exceed  those  per- 
mitted by  the  Constitution  and  laws  of  this  State.  *  *  *  Because, 
in  building  a  house,  a  man  may  use  some  timbers  hewn  bx  someone 
else,  he  is  none  the  less  the  builder  of  the  house;  and  the  defendant 
is  none  the  less  a  North  Carolina  corporation  because  our  lazvs  per- 
mit it  to  use  its  New  York  charter  and  by-lazvs  simply  for  the  pur- 
pose of  indicating  the  extent  of  its  pozcers  acquired  by  virtue  of 
our  incorporation." 

When  reincorporation  takes  place  in  any  of  the  three  legislative 
modes  above  suggested,  what  is  the  resultant  legal  status  ?  Do  the 
stockholders,  having  for  the  most  part  the  same  rights,  privileges, 
powers,  etc.,  under  both  the  foreign  law  and  the  California  law 
constitute  but  a  single  legal  being  drawing  the  breath  of  life  from 
the  latter  as  well  as  from  the  former ;  or,  according  to  the  intrinsic 
necessities  of  the  fictional  point  of  view  from  which  we  are  now 
proceeding,  are  there  actually  two  artificial  beings?  This  question 
has  frequently  been  answered  by  the  courts  in  unequivocal 
terms,  and  it  therefore  seems  desirable  to  have  before  us  some  of 
the  best  of  these  judicial  expressions.  In  the  leading  case,  Ohio 
&  Mississippi  R.  R.  Co.  v.  Wheeler,40  decided  twenty-two  years 
later  than  Bank  of  Augusta  v.  Earle,  Chief  Justice  Taney  spoke 
for  the  court  thus : 

"It  is  true,  that  a  corporation  by  the  name  and  style  of  the 
plaintiffs  appears  to  have  been  chartered  by  the  States  of  Indiana 
and  Ohio,  clothed  with  the  same  capacities  and  powers,  and  in- 
tended to  accomplish  the  same  objects,  and  it  is  spoken  of  in  the 
laws  of  the  States,  as  one  corporate  body,  exercising  the  same 
powers  and  fulfilling  the  same  duties  in  both  States.  Yet  it  has 
no  legal  existence  in  either  State,  except  by  the  law  of  the  State. 
And  neither  State  could  confer  on  it  a  corporate  existence  in  the 
other,  nor  add  to  or  diminish  the  powers  to  be  there  exercised.  It 
may,  indeed,  be  composed  of  and  represent,  under  the  corporate 
name,  the  same  natural  persons.  But  the  legal  entity  or  person, 
which  exists  by  force  of  law.  can  have  no  existence  beyond  the 
limits  of  the  State  or  sovereignty  which  brings  it  into  life  and 
endues  it  with  its  faculties  and  powers.    The  President  and  Direct- 

m(i86i)    i  Black  286,  297-8. 
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ors  of  the  Ohio  and  Mississippi  Railroad  Company  is,  therefore, 
a  distinct  and  separate  corporate  body  in  Indiana  from  the  corpo- 
rate body  of  the  same  name  in  Ohio     *     *     *." 

The  same  notion  as  to  the  impossibility  of  the  laws  of  two 
sovereignties  creating,  by  their  united  force,  a  single  legal  person- 
ality has  been  even  more  emphatically  expressed  in  the  oft-quoted 
language  of  Breese,  /.,  in  Quincy  Railroad  Bridge  Co.  v.  Adams, 
an  important  Illinois  case.41  In  announcing  the  views  of  the  court, 
this  learned  judge  said: 

"But  it  is  said  by  appellants,  this  corporation,  although  it  de- 
rived some  of  its  powers  and  in  part  its  corporate  existence  from 
this  State,  derived  an  equal  part  from  the  sovereign  State  of 
Missouri,  and  therefore  they  are  not  a  corporation  created  under 
the  laws  of  either  State.  To  this  it  is  answered,  and  we  think  satis- 
factorily, that  the  legislatures  of  this  State  and  of  Missouri  cannot 
act  jointly,  nor  can  any  legislation  of  the  last  named  State  have  the 
least  effect  in  creating  a  corporation  in  this  State.  Hence,  the 
corporate  existence  of  appellants,  considered  as  a  corporation  of 
this  State,  must  spring  from  the  legislation  of  this  State,  which,  by 
its  own  vigor,  performs  the  act.  The  States  of  Illinois  and  Mis- 
souri have  no  power  to  unite  in  passing  any  legislative  act.  It  is 
impossible,  in  the  very  nature  of  their  organizations,  that  they  can 
do  so.  They  cannot  so  fuse  themselves  into  a  single  sovereignty, 
and  as  such  create  a  body  politic  which  shall  be  a  corporation  of 
the  two  States,  without  being  a  corporation  of  each  State  or  of 
either  State." 

Precisely  the  same  proposition  was  enunciated,  in  somewhat 
more  metaphorical  language,  by  Mr.  Justice  Hargis  in  Newport, 
etc.,  Co.  v.  Woolley: 

"The  appellant  claims  that  it  is  one  entity  by  two  laws  emanat- 
ing from  different  sovereignties.  *  *  *  Kentucky  or  Ohio  has 
plenary  power  to  create  a  corporation,  but  neither  can  create  a 
part  of  the  elements  of  a  corporation  and  rely  upon  the  other  to 
complete  it,  and  by  this  unauthorized  marriage  of  distinct  legisla- 
tive powers,  produce  a  being  which  has  not  received  its  full  life 
from  either."  42 

This  phase  of  the  discussion  may  well  be  concluded  with  the 
apt  and  authoritative  sentences  uttered  by  Mr.  Justice  Field  in 
Nashua,  etc.,  R.  Corp.  v.  Boston,  etc.,  R.  Corp.,*3  a  case  before  the 
Supreme  Court  of  the  United  States : 

"Identity  of  name,  powers  and  purposes  does  not  create  an 
identity  of  origin  or  existence,  any  more  than  any  other  statutes, 

"(1878)  88  111.  615,  619. 

42 (1880)  78  Ky.  523,  524,  525. 

"(1890)   136  U.  S.  356,  373- 
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alike  in  language,  passed  by  different  legislative  bodies,  can  properly 
be  said  to  owe  their  existence  to  both.  To  each  statute  and  to  the 
corporation  created  bv  it  there  can  be  but  one  legislative  pater- 
nity." " 

If  the  ideas  expressed  in  these  passages  be  accepted  as  sound, 
the  next  question  is  this :  Suppose,  e.  g.,  that  the  stockholders  of 
the  Copper  King,  Limited,  have,  under  the  same  name,  been  rein- 
corporated in  any  one  of  the  three  legislative  modes  already  sug- 
gested ;  and  assume,  further,  that  through  an  agent  acting  in  Cali- 
fornia, a  California  contract  is  made  in  the  name  of  the  Copper 
King,  Limited.  On  which  "artificial  being"  is  the  obligation  of 
this  contract  to  rest?  Of  course  the  answer  from  the  fictional 
point  of  view  is  simple  if,  with  the  actual  authorization  of  the 
stockholders  and  officers  to  that  effect,  the  agent  contracts  for  the 
California  corporation  as  such,  and  so  specifies  in  the  agreement. 
Suppose,  however,  that  the  stockholders  and  officers — Englishmen 
and  others — authorize  the  particular  transaction  in  California,  but 
do  not  specify  which  entity  is  to  be  bound.  It  is  by  no  means  im- 
possible that,  in  such  case,  the  stockholders  may  contend  that  they 
are  bound,  if  at  all,  only  as  an  English  artificial  being;45  and  cer- 
tainly this  claim  would  have  some  additional  plausibility  if  they  had 
actually  authorized  the  agent  to  contract  only  for  the  English 
entity  as  such.  Yet  the  authorities  seem  to  be  uniform  in  assuming 
that,  as  to  the  case  put,  the  contractual  act  of  the  agent  would  be 
considered  the  act  of  the  California  corporation.  Thus,  in  Mis- 
souri Pac.  Ry.  Co.  v.  Meeh,46  a  case  before  the  United  States  Cir- 
cuit Court  of  Appeals,  Thayer,  Circuit  Judge,  said  in  the  course  of 
a  well-considered  opinion : 

"The  rule,  we  think,  that  may  fairly  be  extracted  from  these 
cases,  is  this:  That  whenever  a  corporation  of  one  state,  by  legisla- 
tive sanction,  becomes  also  a  corporation  of  another  state,  either 
by  the  process  of  consolidation  or  otherwise,  whatever  acts  it  sub- 
sequently does  or  performs  in  the  latter  state  it  does  and  performs 
as  a  domestic,  and  not  as  a  foreign,  corporation.  It  derives  all  of 
its  powers  to  act  as  a  corporation  in  the  state  of  its  adoption,  from 
local  laws.  *  *  *  When  a  state  pursues  the  latter  course,  and 
adopts  the  foreign  corporation  as  one  of  its  own  creation,  it  fol- 
lows, we  think,  that  all  of  its  subsequent  acts  and  transactions  with- 

"See  also,  for  excellent  statements  to  the  same  effect,  Beale,  Foreign 
Corp.  sec.  771;  Mackay  v.  New  York  etc.  R.  Co.  (Conn.  1909)  72  Atl. 
583,  587,  per  Baldwin,  C.  J. 

^Compare,  especially,  Mackay  v.  New  York.  N.  H.  &  H.  R.  Co.  (Conn. 
x909)   72  Atl.  583 :  also  the  cases  cited  in  note  47. 

46 (1895)   69  Fed.  7-^,  758-9. 
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in  the  state  of  its  adoption  are  the  acts  of  a  domestic  corpora- 
tion."*7 

What  are  the  consequences  of  this  doctrine?  To  what  con- 
clusion are  we  led  in  respect  to  the  individual  obligations  of  stock- 
holders? Suppose  that  it  be  hypothetically  conceded  that  the  lat- 
ter should,  for  some  reason  or  other,  be  determined  according  to 
the  law  of  the  place  of  incorporation  as  such,  rather  than  according 
to  the  law  of  the  place  of  contract  as  such:  In  the  case  put  just 
prior  to  the  quotation  from  Judge  Thayer,  would  the  individual 
obligation  (or  non-obligation)  of  the  English  stockholder  be  gov- 
erned by  the  law  of  England  (the  place  of  original  incorporation) 
or  by  the  law  of  California  (the  place  of  reincorporation)  ?  Ap- 
plying the  rule  stated  by  Judge  Thayer  and  the  other  authorities,  it 
seems  possible  to  reach  only  one  result :  Since,  ex  hypothesi,  the 
stockholders  have  necessarily  contracted  in  California  only  as  a 
California  corporation,  their  individual  obligations  must  be  deter- 
mined according  to  that  law.  Though  no  decision  on  this  point  has 
been  observed,  the  conclusion  here  suggested  seems  to  accord  with 
the  opinion  of  one  of  our  ablest  text-writers.48  Conversely,  as  to 
an  English  debt  the  law  of  England  would  of  course  furnish  the 
controlling  rule  in  respect  to  the  individual  obligations  of  the  stock- 
holders. 

The  conclusions  suggested  in  the  preceding  paragraph  seem  to 
follow,  as  has  been  said,  from  the  doctrine  enunciated  so  clearly 
by  Judge  Thayer.  But  at  this  point  it  may  well  be  asked :  How 
may   that  doctrine  be  supported  ?    Still  retaining  the  fictional  point 

"See,  to  the  same  effect,  Memphis  etc.  R.  Co.  v.  Alabama  (1882)  107 
U.  S.  581,  585;  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co.  (1899)  174 
U.  S.  552,  562,  563;  Stout  v.  Sioux  City  etc.  R.  Co.  (1881)  8  Fed.  794;  Kahl 
v.  Memphis  etc.  Ry.  (1892)  95  Ala.  337;  Mackay  v.  New  York  etc.  R.  Co. 
(Conn.  1909)  72  Atl.  583,  587;  Racine  etc.  R.  Co.  v.  Farmers'  Loan 
etc.  Co.  (1868)  49  111.  331,  351-352;  Quincy  etc.  Bridge  Co.  v.  County  of 
Adams  (1878)  88  111.  615,  619;  Newport  etc.  Bridge  Co.  v.  Woolley  (1880) 
78  Ky.  523,  526;  Attorney-General  v.  New  York  etc.  R.  Co.  (1908)  198 
Mass.  413,  421,  423. 

Distinguish  the  question  whether  the  foreign  entity  is  also  bound  as  a 
result  of  the  domestic  act.  The  more  common  view  seems  to  be  that,  on 
the  theory  of  a  joint  or  partnership  interest,  both  entities  incur  an  obliga- 
tion as  a  result  of  the  same  act.  See  Union  Trust  Co.  v.  Rochester  etc. 
R.  Co.  (1886)  29  Fed.  609,  610;  Smith  v.  New  York  etc.  R.  Co.  (1899)  96 
Fed.  504,  506;  Georgia  etc.  Ry.  Co.  v.  Stollenwerck  (1899)  122  Ala.  539; 
Wabash  R.  Co.  v.  Dougan  (1892)  142  111.  248;  Newport  etc.  Bridge  Co.  v. 
Woolley  (1880)  78  Ky.  523;  Mississippi  etc.  R.  Co.  v.  Ayres  (Tenn.  1886) 
16  Lea  725;  Railroad  v.  Barnhill  (1892)  91  Tenn.  395;  Beale,  Foreign 
Corp.  sec.  781.  Compare,  however,  Kahl  v.  Memphis  &  C.  R.  Co.  (1892) 
95  Ala.  337. 

^See  Taylor,  Priv.  Corp.  (5th  ed.)  sec.  405.  Compare  Drinkwater  v. 
Portland  Marine  Railway   (1841)    18  Me.  35,  37. 
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of  view,  how  may  it  be  said  that  the  California  act  of  the  agent  is 
necessarily  the  act  of  the  California  entity  even  though  the  stock- 
holders and  officers  have  perhaps  authorized  such  agent  to  repre- 
sent and  to  bind  only  the  English  entity?  Must  it  not  be  that  the 
California  law,  the  lex  loci  contractus, — instead  of  resting  content 
with  the  mere  preliminary  formal  process  of  so-called  "reincorpo- 
ration" brought  about  in  any  of  the  three  modes  already  dis- 
cussed— goes  further  and  says  impliedly  that,  as  to  each  and  every 
California  act  or  transaction  expressly  or  impliedly  authorized  by 
the  stockholders,  the  latter  will,  nolens  volens,  be  treated  as  sub- 
mitting to  the  California  law  and  as  becoming,  in  relation  to  their 
rights,  duties,  etc.,  a  (new)  California  entity  or  corporation?49 
If  so,  is  it  not  this  latter  provision  that  constitutes  the  substantial 
and  controlling  part  of  the  legislative  fiat;  and  is  it  not  an 
irresistible  conclusion  that  such  conditions  precedent  as  the  filing  of 
copies  of  articles  of  association,  by-laws,  etc., — though  reasonable 
and  salutary — are  nevertheless  formal  and  unessential  ?50 

In  accordance  with  these  views,  as  a  fourth  possible  mode  of 
reincorporation,  the  legislature  of  California  might  provide  that — 
quite  independently  of  compliance  with  any  formal  conditions 
precedent — the  mere  authorization  of  a  given  California  act  and  its 
accomplishment  through  some  agent  acting  in  their  behalf  and  for 
their  benefit  should  ipso  facto  reincorporate  the  stockholders  of 
any  foreign  corporation,  thus  making  them,  as  to  such  act,  a  Cali- 
fornia  "artificial   being."  51      The   particular    California   entity   or 

'"Compare  Stout  v.  Sioux  City  &  Pac.  R.  Co.  (1881)  8  Fed.  794,  799, 
per  McCrary,  Circuit  Judge :  "The  plain  effect  of  this  statute  is  to  con- 
stitute the  Sioux  City  &  Pacific  Railroad  Company,  at  least  for  jurisdic- 
tional purposes,  a  Nebraska  corporation  in  respect  to  all  its  transactions 
within  this  state;  mid  the  agents  of  the  company,  conducting  its  business 
in  Nebraska,  are  the  agents  of  the  Nebraska  corporation,  otherwise  the 
statute  could  have  no  effect  whatever.  If  the  officers  and  agents  of  this 
corporation,  engaged  in  the  transaction  of  its  business  in  Nebraska,  are  to 
be  regarded  as  the  officers  and  agents  of  the  Iowa  corporation,  it  follows 
that  the  statute  has  made  it  a  Nebraska  corporation  in  name  only,  and 
not  in  fact  or  in  law." 

50Compare  introductory  article,  9  Columbia  Law  Review  287-289. 

51If  authority  be  needed  for  what  seems  such  a  clear  proposition,  the 
following  case  appears  to  be  precisely  in  point :  Carolina  Coal  &  Ice  Co. 
v.  Southern  Ry.  Co.  (1907)  144  N.  C.  732.  The  facts  and  the  ratio 
decidendi  are  sufficiently  indicated  in  the  court's  opinion  as  rendered  by 
Mr.  Justice  Connor : 

"Section  697  of  the  code  of  1883  *  *  *  provides  what  property  shall 
pass  to  the  purchaser  by  a  sale  made  pursuant  to  a  deed  of  trust  or 
mortgage  executed  by  a  corporation  and  further  provides :  'Upon  such 
conveyance  to  the  purchaser,  the  said  corporation  shall  ipso  facto  be 
dissolved  and  the  said  purchaser  shall  forthwith  be  a  new  corporation  by 
any  name  which  may  be  set  forth  in  the  said  conveyance,  or  in  any  writing 
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corporation  would  doubtless  differ  in  some  respects  from  the  more 
ordinary  California  corporations,  just  as  in  the  case  of  the  other 
modes  of  "reincorporation"  or  "adoption"  heretofore  considered. 
But  it  may  be  plausibly  assumed  that,  as  to  the  proportional  indi- 
vidual obligations  of  the  stockholders,  the  California  law  would 
make  no  distinction  between  the  two  classes  of  California  corpora- 
tions. Accordingly,  here  again,  the  final  conclusion  seems  simple 
enough :  the  law  of  the  place  of  incorporation — the  law  "creating 
the  particular  artificial  being" — proves  to  be  identical  with  the  lex 
loci  contractus;  and,  therefore,  if  from  the  fictional  point  of  view 
we  must  attribute  importance  to  the  former  as  such  rather  than  to 
the  latter  as  such,  the  result  is  nevertheless  the  same :  the  Cali- 
fornia law  furnishes  the  determinative  rule. 

With  the  results  of  the  preceding  discussion  before  us,  it  seems 
possible  at  this  point  to  analyze  more  carefully  the  precise  prob- 
lem heretofore  suggested  in  connection  with  Bank  of  Augusta  v. 
Earle:  From  the  fictional  point  of  view  what  is  the  nature  of  the 
so-called  "recognition"  of  a  foreign  corporation?  We  have  been 
assuming  for  some  time  that  the  common  law  of  California  refuses 
to  "recognize"  a  foreign  corporation  or  to  give  effect  to  the  Cali- 
fornia acts  of  its  agents.  Still  retaining  that  hypothesis,  let  us 
suppose  that  the  legislature  were  to  provide  that,  as  to  each  and 

signed  by  him  and  recorded.'  *  *  *  'The  corporation  created  by  or 
in  consequence  of  such  sale  and  conveyance  shall  succeed  to  all  such 
franchises,  rights  and  privileges  and  perform  all  such  duties  as  would 
have  to  be  performed  by  the  first  corporation  but  for  such  sale  and  con- 
veyance.' *  *  *  The  statute,  which  is  read  into  the  decree  of  fore- 
closure, dissolves  the  old  corporation,  and  a  new  one  is  'forthwith'  by 
operation  created.  *  *  *  It  is  manifest  that,  if  one  or  more  individuals 
had  purchased  at  the  sale  of  the  special  master,  the  statute,  being  read  into 
the  deed  of  conveyance,  would  have  quoad  the  property  and  franchise  so 
purchased  ipso  facto  converted  such  purchaser  into  a  new  corporation. 
Does  the  fact  that  a  corporation  created  by  and  existing  pursuant  to  the 
laws  of  another  state,  becomes  the  purchaser  prevent  the  same  legal  result 
by  operation  of  lazv?  Unless  the  statute  has  this  effect,  by  what  authority 
does  the  Southern  Railway  Company,  a  Virginia  corporation,  own  and 
operate  a  railroad  in  this  state?" 

Compare  2  Morawetz,  Priv.  Corp.  (2nd  ed.)  955:  "If  the  articles  of 
agreement  by  which  an  association  is  formed  provide  for  the  incorporation 
or  reincorporation  of  the  association  pursuant  to  the  laws  of  another 
State,  the  managing  agents  of  the  association  undoubtedly  have  authority 
to  take  such  steps  as  are  necessary  to  procure  the  incorporation  of  the 
association  pursuant  to  the  laws  of  such  State,  and  no  further  acceptance 
or  assent  is  necessary.  A  (foreign)  corporation  may  also  assent  to  a 
reincorporation  by  implication,  as  by  accepting  the  benefits  conferred  by  the 
second  charter,  or  by  assiuuing  the  franchises  which  it  confers  within 
the  jurisdiction  of  the  State  which  granted  it." 

Compare  also  Young  v.  South  Tredegar  Iron  Co.  (1886)  85  Tenn.  189; 
2  S.  W.  202,  205  (Opinion  of  Lurton,  J.  quoted  post,  pp.  313-4)  ;  McGregor 
etc.  v.  Erie  Ry.  Co.  (1871)  35  N.  J.  Law  115.  118;  Drinkwater  v.  Portland 
Marine  Ry.   (1841)    18  Me.  35,  37. 
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every  act  of  a  foreign  corporation  done  through  its  agent  in  ac- 
cordance with  the  authorization  of  the  stockholders  contained  ex- 
pressly or  impliedly  in  the  charter  or  articles  of  association,  such 
foreign  corporation  should  be  "acknowledged  and  recognized"  as 
having  an  "existence  as  an  artificial  person,  in  the  state  of  its 
creation."  52  In  short,  the  California  law  is  to  "contemplate,"  as 
the  author  of  the  given  act,  the  very  "artificial  being"  that  "exists 
only  in  contemplation  of  (the  foreign)  law."  How  can  this  con- 
tradiction in  terms  be  avoided  ? 

Since,  after  all,  we  are  now  dealing  only  with  fictions,  it  might 
very  conceivably  be  urged,  in  accordance  with  a  suggestion  already 
made,  that  the  foreign  "artificial  person,"  upon  being  "recognized" 
by  the  domestic  law,  exists  as  a  single  juristic  being,  contemplated, 
however,  both  by  the  foreign  law  and  by  the  domestic  law  and  thus 
drawing  the  breath  of  life  from  the  latter  as  well  as  from  the 
former.  But,  as  we  have  heretofore  seen,  in  the  light  of  the  au- 
thorities proceeding  from  the  fictional  point  of  view,  it  appears 
necessary  to  accept,  as  a  fundamental  hypothesis,  the  proposition 
that  it  is  impossible  by  "an  unauthorized  marriage  of  distinct  legis- 
lative powers,  (to)  produce  a  being  which  has  not  received  its  full 
life  from  either."  It  would  thus  seem  that  we  are  forced  to  the 
alternative  position  that  "in  reality"  a  second  "artificial  being"  is 
created  by  the  domestic  law  under  the  guise  (or  superimposed  fic- 
tion) of  merely  recognizing  the  first. 

Accordingly,  the  fictional  point  of  view  assumed  to  have  been 
adopted  by  the  fiat  of  the  California  legislature  under  the  name  of 
"recognition,"  though  apparently  single,  seems  nevertheless  to  have 
three  distinct  phases.  Putting  the  same  idea  in  more  convenient, 
though  perhaps  less  precise,  form,  the  complex  fiction  called  "rec- 
ognition" may  be  resolved,  for  the  purposes  of  thought  and  dis- 
cussion, into  three  separate  elements,  or  subordinate  fictions :  first, 
(and  most  important)  that  an  "artificial  being"  is  to  be  "contem- 
plated" as  doing  the  particular  California  act;  second,  that  such 
"artificial  being"  is  to  be  considered  as  residing  in  the  foreign 
jurisdiction  rather  than  in  California,  the  place  where  ordinary 
California  entities  or  corporations  dwell;  third,  that  this  "artificial 
being"  is  to  be  treated  (in  most  respects)  as  if  it  were  identical  with 
the  foreign  "artificial  being" — as  if,  in  other  words,  the  two  beings 
were  really  one.  As  must  be  evident,  it  is  this  third  subordinate 
fiction   that  gives  the  name  "recognition"   to   the   entire   fictional 

52Language  of  Taney.  C.  J.  in  Bank  of  Augusta  v.  Earle  (1839)   13  Pet. 
519,  588,  quoted  more  fully  ante,  pp.  298-9. 
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process ;  and  its  operation  is  so  smooth  and  plausible  as  almost  to 
obscure  the  existence  and  efficacy  of  the  first  two  subordinate  fic- 
tions. Despite  this  fact,  it  would  seem  that  of  the  three  constit- 
uent fictions  the  first — being  identical  with,  or  at  least  equivalent  to, 
"reincorporation" — is  the  one  that,  in  relation  to  our  ultimate  prob- 
lem, is  of  the  essence ;  the  other  two  appear  to  be  important  and 
useful  merely  as  giving  a  special  character  to  the  first.  All  three, 
it  may  be  added,  are  of  course  inherent  not  only  in  the  California 
legislative  enactment  now  assumed  for  greater  vividness,  but  also 
in  the  common  law  rule  as  announced  in  Bank  of  Augusta  v.  Earle. 
Fundamentally  there  is  no  difference  in  the  two  cases,  for  in  the 
latter  no  less  than  in  the  former  the  "recognition''  expresses  the 
will  of  the  sovereign  legislative  power.  All  of  the  specific  con- 
siderations to  be  hereafter  suggested  apply,  therefore,  to  the  com- 
mon law  "recognition"  as  well  as  to  the  statutory  "recognition." 

Looking  for  the  moment  exclusively  at  the  first  fiction — the 
most  important  phase  of  the  legislative  fiat, — is  it  possible  to  make 
any  intelligible  distinction  between  this  element  of  the  so-called 
"recognition"  on  the  one  hand,  and,  on  the  other  hand,  the  fourth 
mode  of  "reincorporation,"  considered  a  few  pages  back?  If  "to 
each  statute  and  to  the  corporation  created  by  it,  there  can  be  but 
one  legislative  paternity,"  and  if  the  foreign  State  and  the  State 
of  California  cannot  "fuse  themselves  into  a  single  sovereignty," 
it  would  seem  to  follow  that  the  "artificial  being"  "contemplated" 
by  the  foreign  law  and  the  "artificial  being"  "acknowledged  and 
recognized"  (and  hence  "contemplated")  by  the  California  law  are 
two  distinct  creatures, — one  a  foreign  entity  or  corporation,  and 
the  other  a  California  entity  or  corporation  in  the  fundamental 
sense  that  it  is  exclusively  the  emanation  of  the  California  law.53 
How  could  it  be  otherwise?  Is  it  not  the  California  law  alone  that 
can  create  the  fictitious  entity  for  the  purpose  of  the  California 
act?  In  other  words,  apart  from  that  law,  wouldn't  the  entity  be, 
as  said  in  Lasher  v.  Stimson,5i  "non-existent"  as  to  California 
transactions  ? 

If  this  be  so,  it  can  make  no  essential  difference  that,  in  accord- 
ance with  the  second  (superimposed)  fiction  adopted  by  the  legisla- 
ture, the  California  law  conceives  of  this  particular  California 
corporation  as  existing  or  residing  in  the  foreign  country  rather 

53See  the  authorities  quoted  from  ante,  pp.  305-7. 

54(i8q2)  145  Pa.  St.  30  (Facts  and  quotation  given  ante,  p.  301,  n.  33). 
See  also  Genesee  etc.  Co.  v.  Westman  (1852)  8  U.  C.  Q.  B.  487,  495 
(Quotation  from  Robinson,   C.  J.  given  ante,  pp.  300-1). 
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than  in  California,  the  "dwelling-place"  of  ordinary  California 
corporations.  In  truth,  this  second  fiction — whether  adopted  by 
express  statute  as  now  supposed,  or  inherent  in  the  common  law 
as  announced  by  Bank  of  Augusta  v.  Earle  and  the  many  authori- 
ties following  that  precedent — seems  to  be  useful  merely  for  de- 
scriptive purposes :  in  other  words,  along  with  the  third  fiction,  the 
second  is  convenient,  in  many  ways,  to  determine  the  specific  legal 
incidents  of  this  special  California  corporation  as  distinguished 
from  ordinary  California  corporations.  If  this  be  granted,  it 
would  seem  to  follow  that  the  California  legislature,  though  adopt- 
ing the  first  and  third  fictions,  might  very  conceivably  repudiate 
or  modify  the  second, — either  as  to  all  foreign  corporations  or  only 
as  to  those  appearing  to  require  a  special  rule ;  and  what  may  be 
done  by  legislative  enactment  can  of  course  be  done,  possibly  more 
smoothly  and  less  conspicuously,  by  the  common  law  prevailing  in 
a  given  jurisdiction.  The  latter,  to  that  extent  breaking  loose  from 
the  doctrine  announced  in  Bank  of  Augusta  v.  Earle  as  represent- 
ing the  Alabama  common  law,  might  assert  that  the  special  "arti- 
ficial being"  created  by  the  California  law  through  the  process  of 
"acknowledgment  and  recognition"  should  be  regarded  as  dwell- 
ing, at  least  as  to  certain  cases,  right  in  California,  along  with  its 
ordinary  brothers  and  sisters.  Fortunately  there  are  a  number  of 
very  respectable  common  law  authorities  that  bear  out  these  sug- 
gestions ;  and,  in  relation  to  our  ultimate  problem — the  obligations 
of  the  stockholders  in  the  Copper  King,  Limited — it  appears  sig- 
nificant that  two  of  the  most  emphatic  and  most  recent  cases  are 
from  the  English  Court  of  Appeal  and  the  California  Supreme 
Court55  respectively.  Some  of  these  authorities  will  now  be  noticed. 
Let  us  first  turn  our  attention  to  a  few  American  cases.  In 
Young  v.  South  Tredegar  Iron  Co.,56  a  Tennessee  case,  the  question 
related  to  the  status  of  a  Missouri  corporation  doing  business  very 
extensively  in  Tennessee.  The  statutes  of  the  latter  State  pro- 
vided that  foreign  corporations  must,  as  a  condition  precedent,  file 
copies  of  their  charter,  etc.,  and  that  "such  corporations  shall  be 
deemed  and  taken  to  be  corporations  of  this  state."  In  the  course 
of  an  able  opinion,  delivered  for  the  court,  Mr.  Justice  Lurton  said : 

"By  a  fiction  of  law  long  recognised,  and  which  it  is  unnecessary 
to  question  in  this  case,  a  corporation  dwells  only  in  the  State  of 

MA  quotation  from  the  California  case,  Wait  v.  Kern  River  etc.  Co. 
(Dec.  1909)  106  Pac.  98,  100,  is  given  in  connection  with  a  subsequent 
part  of  the   discussion,   post,  p.   321. 

M(i886)   85  Term.   189,   196,  197,  I99>  200. 
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its  creation,  and  cannot  migrate  therefrom.  Bank  of  Augusta  v. 
Earle.  *  *  *  It  is,  in  the  view  we  take  of  this  case,  unnecessary 
to  determine  whether  the  fiction  as  to  the  situs  of  the  corporation 
entity  ought  not  to  yield  in  the  interest  of  justice,  to  the  actual  facts 
shown  in  this  case  as  to  the  business  and  property  of  this  corpora- 
tion. The  Supreme  Court  of  the  United  States,  in  the  case  of 
Railroad  v.  Harris,  say :  'Nor  do  we  see  any  reason  why  one  State 
may  not  make  a  corporation  of  another  State,  as  there  organized 
and  conducted,  a  corporation  of  its  own,  quo  ad  hoc,  any  property 
within  its  jurisdiction.'     *     *     * 

"The  legislation  by  which  corporations  of  other  States  are  made 
corporations  of  this  State  is  clearly  within  the  legislative  power. 
The  record  in  this  case  does  not  show  whether  the  defendant  cor- 
poration has  complied  with  the  lazv  of  registering  its  charter  and 
filing  copy  with  the  Secretary  of  State;  nor  do  we  decide  that  such 
acts  are  necessary  to  its  becoming,  to  all  intents  and  purposes,  a 
domestic  corporation.  We  do  find  that  this  company  is  carrying 
on  the  business  of  making  iron  within  this  State ;  that  its  officers 
are  here.  By  its  by-laws  Chattanooga  is  declared  to  be  the  general 
office  of  the  company,  and  that  all  of  its  books,  including  its  stock- 
book,  are  required  to  be  kept  at  Chattanooga.  The  election  of 
Directors  takes  place  there,  and  its  directory  meet  there.  There  is 
its  seal,  and  there  is  its  plant — there  its  corporate  property  of 
every  kind.     *     *     * 

"In  view  of  all  these  facts  *  *  *  we  can  but  presume,  in  the 
absence  of  proof  to  the  contrary,  that  this  corporation  has  filed  its 
charter  *  *  *  and  while  a  foreign  corporation  in  one  sense,  yet 
by  legislative  power  it  is  likewise  a  domestic  corporation.  The 
fiction  that  the  corporate  entity  is  in  Missouri  is  overthrown  by 
the  fact  that  it  is  likewise  a  domestic  corporation,  and  stands  in 
all  particulars  as  other  domestic  corporations." 

A  more  unequivocal  judicial  declaration  that  the  "artificial 
being"  recognized  by  the  domestic  law  may  in  certain  cases  be 
regarded  as  dwelling  at  home  is  to  be  found  in  a  comparatively 
recent  North  Carolina  case,  Goodwin  v.  Clay  tor.51  The  views  of 
the  court  were  expressed  by  Mr.  Justice  Walker  as  follows : 

"Considering  the  special  facts  of  this  case,  we  find  that  the 
tobacco  company  obtained  a  charter  in  New  Jersey  for  the  avowed 
purpose  of  establishing  its  principal  office  and  transacting  its  busi- 
ness in  this  State.  It  zuas  born,  it  is  true,  in  New  Jersey,  but  it 
lives,  moves  and  has  its  being  in  this  State.  It  is  nominally  a  cor- 
poration of  the  other  State,  where  it  was  originally  created,  but 
in  realty  has  its  home,  its  domicile,  here.  *  *  *  It  has  been  said 
that  a  corporation  must  dwell  in  the  place  of  its  creation  and  can- 
not migrate  to  another  sovereignty  (Bank  v.  Earle,  75  Pet.,  588), 

"(1904)  137  N.  C.  224,  234,  235. 
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but  this  dictum  has  been  held  to  be  nothing  but  a  rhetorical  state- 
ment.™     *      *      *  " 

Passing  at  this  point  to  a  consideration  of  the  English  cases,  we 
find  that,  despite  the  efforts  of  counsel  to  establish  in  toto  the  fic- 
tional point  of  view  announced  by  Chief  Justice  Taney,  the  English 
courts  have  repeatedly  repudiated  the  second  fiction  now  under 
consideration.  In  Dunlop,  etc.,  Co.  Limited  v.  Acticn-GescU- 
schaft,  etc..™  a  case  before  the  English  Court  of  Appeal,  Romer, 
L.  J..00  said : 

"The  result  of  the  authorities  appears  to  me  to  be  that,  if  for  a 
substantial  period  of  time  business  is  carried  on  by  a  foreign  cor- 
poration at  a  fixed  place  of  business  in  this  country,  through  some 
person,  who  there  carries  on  the  corporation's  business  as  their 
representative  and  not  merely  his  own  independent  business,  then 
for  that  period  the  company  must  be  considered  as  resident  within 
the  jurisdiction  for  the  purpose  of  service  of  a  writ."61 

Comparatively  recently  the  judges  of  the  English  Court  of 
Appeal  have  even  more  emphatically  rejected  the  notion  that  the 
"artificial  being"  contemplated  by  the  English  law  as  the  result  of 
foreign  incorporation  cannot  exist  and  reside  within  the  territorial 
bounds  of  England.  Thus,  in  De  Beers  Consolidated  Mines,  Lim- 
ited v.  Howe,62  deciding  that  a  foreign  corporation  may  under 
some  circumstances  be  resident  in  England  for  the  purpose  of  the 
income  tax.  Mathew,  L.  /.,  in  concurring  with  Collins,  M.  R.,  and 
Cozens-Hardy,  L.  J.,  stated  his  views  in  no  uncertain  terms : 

"The  question  is,  having  regard  to  all  the  circumstances,  where 
the  company  can  be  said  to  reside.  The  appellant's  counsel  con- 
tended that  a  company  can  only  reside  in  the  country  where  it  was 

5SFor  other  American  cases  of  similar  purport  as  to  the  possibility  of  a 
so-called  foreign  corporation's  existing  and  residing  within  the  domestic 
jurisdiction,  see  Wait  v.  Kern  River  etc.  Co.  (Cal.  1909)  106  Pac.  98,  100 
(quoted  from  post.  p.  321)  ;  Ricker  v.  American  Loan  &  Trust  Co.  (1885) 
140  Mass.  346,  350;  Colonial  etc.  Co.  v.  Northwest  Thresher  Co.  (1905) 
14  N.  D.  147. 

60  [1902]   1  K.  B.  342,  349. 

60Collins,  M.  R.  and  Mathew,  L.  J.  expressed  opinions  precisely  in 
accord  with  that  of  Romer,  L.  J. 

The  Risdon  case,  it  is  interesting  to  note,  was  decided  by  the  same 
three  judges  sitting  as  the  Court  of  Appeal.     Compare  n.  63. 

"For  English  cases  of  similar  purport,  see  Carron  Iron  Co.  v.  Maclaren 
^855)  5  H.  L.  C.  416,  449,  per  Lord  St.  Leonards;  Newby  v.  Van  Oppen 
(1872)  L.  R.  7  Q.  B.  293,  295,  per  Lord  Blackburn;  Haggin  v.  Comptoire 
D'Escompte  de  Paris  (1889)  23  Q.  B.  D.  519,  522,  per  Cotton,  L.  J.; 
Russell  v.  Cambefort  (1889)  23  Q.  B.  D.  526,  528,  per  Cotton,  L.  J.; 
Compagnie  Generale  Transatlantic^  v.  Law  [1899]  A.  C.  431;  Logan  v. 
Bank  of  Scotland  [1904]  2  K.  B.  495,  499. 

"[1905]  2  K.  B.  612.  641. 
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incorporated,  that  its  powers  cease,  and  its  existence  ends,  when 
once  the  boundaries  of  that  country  are  passed ;  and  they  relied  on 
certain  American  cases  to  establish  that  proposition."  [Black- 
stone  Manufacturing  Co.  v.  Inhabitants  of  Blackstone  (Mass. 
1859)  13  Gray  488;  Bank  of  Augusta  v.  Earle  (1839)  13  Pet. 
519;  Ohio,  etc.,  R.  Co.  v.  Wheeler  (1861)  1  Black  286, 
295,  297.]  ''When  these  cases  are  looked  at,  they  only  appear 
to  indicate  the  existence  of  an  opinion  on  the  part  of  some 
American  lawyers  of  a  somewhat  technical  nature — namely,  that 
in  legal  theory  corporations  cannot  have  any  existence  outside  the 
boundaries  of  the  country  in  which  they  are  incorporated ;  but 
that  theory  appears  practically  to  have  but  little  substance  in  it. 
It  cannot  be  disputed  that  a  foreign  corporation  can  sue  and  be 
sued  in  tJiis  country,  and  can  enforce  contracts  here;  and  it  is  every 
day's  experience  that  foreign  companies  carry  on  business  here 
quite  as  effectively  as  if  they  were  incorporated  in  this  country. 
It  seems  impossible  to  contend  under  tJiese  circumstances  that  they 
do  not  reside  zvhere  they  so  carry  on  business,  or  that  their  ex- 
istence must  be  treated  as  confined  to  the  country  of  their  incorpo- 
ration. The  practice  of  business  and  of  the  laze  appears  quite  in- 
consistent with  such  a  view."  63 

In  view  of  the  considerations  and  authorities  thus  far  presented, 
this  much  may  now  be  fairly  clear:  By  the  first  subordinate  fiction 
inherently  involved  in  "recognition,"  the  California  law,  not  being 
able  to  "fuse"  with  the  foreign  law,  creates  a  new  and  independent 
corporate  entity  as  the  author  of  the  particular  California  act. 
This  being  so,  it  follows  as  a  corollary  that  the  law  of  California, 
having  the  entire  matter  in  its  control,  may,  for  descriptive  pur- 
poses, say  where  such  entity  shall  be  regarded  as  residing.  In 
accordance  with  the  second  constituent  fiction,  this  law,  following 
the  doctrine  of  Bank  of  Augusta  v.  Earle  and  other  cases,  in  gen- 
eral postulates  the  foreign  country  as  the  residence  of  the  special 
California  entity.  Since,  however,  this  superimposed  fiction  is  not 
essential  but  merely  descriptive,  it  may  occasionally  "yield,"  to  use 
the  term  of  Mr.  Justice  Lurton ;  and,  accordingly,  as  shown  by  the 
cases  from  England,  California  and  other  jurisdictions,  the  entity 
is  occasionally  regarded  as  dwelling  right  in  the  domestic  jurisdic- 
tion along  with  ordinary  domestic  entities. 

These  authorities,  though  relating  primarily  to  residence,  seem 
to  lend  much   support  to  the  next  proposition   to  be   suggested : 

63See  also  the  concurring  opinions:  Collins,  M.  R.  [1905]  2  K.  B.  612, 
635 ;  Cozens-Hardy,  L.  J.  Ibid.  (143 ;  and  compare  note  60,  second  paragraph, 
supra. 

The  decision  of  the  Court  of  Appeal  was  affirmed  by  the  House  of 
Lords,  the  latter  court  adopting  the  same  line  of  reasoning :  De  Beers 
Consolidated  Mines,  Limited  v.    Howe   [1906]    A.   C.  455,  458,  460. 
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Just  as  the  superimposed  fiction  of  foreign  residence,  though  ordi- 
narily adopted,  is  not  intrinsically  necessary,  and  just  as  this  mat- 
ter rests  entirely  with  the  California  law,  so,  as  an  additional 
corollary,  it  seems  to  be  exclusively  for  that  law  to  say  what  the 
identity  of  its  "artificial  being"  shall  (fictionally)  be  taken  to  be.  If, 
according  to  the  fundamental  hypothesis  derived  from  Ohio  & 
Mississippi  R.  Co.  v.  Wheeler6"1  and  the  other  cases  already  noticed, 
the  entity  regarded  as  the  author  of  the  California  act  is  ''in 
reality"  the  creation  of  the  law  of  that  State,  that  basic  fact  is 
not  negatived  merely  because  such  law,  instead  of  proclaiming 
in  ipsissimis  verbis  that  a  reincorporation  has  taken  place,  asserts 
merely — in  accordance  with  a  further  (superimposed)  fiction — 
that  the  artificial  person  doing  the  act  is  identical  with  the  arti- 
ficial person  of  the  foreign  law :  in  other  words,  that  the  Cali- 
fornia law  merely  "recognizes"  an  already  existing  foreign  entity 
or  corporation.  If  intrinsically  a  reincorporation  takes  place,  it 
can  make  no  difference  that,  by  the  third  constituent  fiction,  a 
false  identity  or  (possibly  with  greater  historical  accuracy)65  a 
mistaken  identity  is  traditionally  assigned  to  the  new  being:  Call- 
ing the  California  artificial  being  by  its  right  name  is  not  a  sine 
qua  non  either  to  its  genuine  existence  or  to  its  distinct  personality. 
In  connection  with  these  suggestions,  it  may  be  well  to  compare 
the  reasoning  of  Bedle,  /.,  in  McGregor  v.  Brie  Railway  Co.: 

"The  title  of  the  act  of  1862  declares  that  it  is  an  act  not  only 
to  confirm  the  sale  under  the  foreclosure  of  the  property,  rights, 

"4(i86i)  1  Black  286,  297.  For  quotations  from  this  case  and  from 
others  to  the  same  effect,  see  ante,  pp.  27-29. 

65It  appears  significant  that  Ohio  etc.  R.  Co.  v.  Wheeler — holding  that, 
in  the  very  nature  of  things,  two  States  cannot  give  life  to  a  single 
corporate  entity — was  decided  twenty-two  years  later  than  Bank  of  Au- 
gusta v.  Earle,  the  opinion  in  each  case  being  delivered  by  Chief  Justice 
Taney.  In  the  judgment  of  the  present  writer,  it  is  by  no  means  impos- 
sible that,  if  the  chronological  order  of  these  two  cases  had  been  exactly 
the  reverse,  the  desirable  result  reached  in  the  Earle  case  would  have 
been  expressed  in  terms  of  reincorporation.  But.  the  chronological  order 
being  what  it  is,  the  present  problem  exists  :  that  is,  to  retrace  the  steps 
in  the  Earle  case  as  viewed  in  the  light  of  the  Wheeler  case.  It  is  true 
that  the  three  constituent  fictions  inherent  in  "recognition"  were  not 
consciously  wrought :  the  complex  fiction  of  ''recognition,"  with  all  its 
intrinsically  necessary  implications,  seems  to  have  been  devised  at  a 
single  stroke.  But  that  fact  in  no  way  militates  against  the  possibility  of 
subsequent   analysis. 

In  connection  with  this  matter  it  is  noteworthy  that,  the  English 
cases  having  been  comparatively  free  from  the  influence  of  the  Earle  case, 
the  judicial  expressions  in  the  former,  either  explicitly  or  implicitly,  have 
been  from  the  beginning  more  in  harmony  with  the  idea  of  reincorporation. 
Thus,  as  early  as  1855  we  find  Lord  St.  Leonards  giving  his  famous 
dictum:  "I  think  that  this  Company  may  properly  be  deemed  both 
Scotch  and  English."      (See  post,  p.  319.) 
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and  franchises  of  the  New  York  and  Erie  Railroad  Company,  but 
to  complete  the  organization  of  the  Erie  Railway  Company,  and 
the  powers  and  provisions  of  that  act,  with  the  preliminary  act  of 
i860,  are  such  as  necessarily  to  give  the  Erie  Railway  Company 
the  character  of  a  corporation  of  tliis  State,  although  it  is  not  so 
expressly  declared.  Liverpool  Ins.  Co.  v.  Mass,  10  Wall.  567. 
There  is  not  a  mere  incidental  power  conferred  or  confirmed,  but 
the  intrinsic  nature  of  the  franchises  and  privileges  the  Erie  Com- 
pany is  authorized  to  possess  and  enjoy  in  its  corporate  name,  as 
well  as  the  liabilities  imposed  by  the  act  of  1862  were  such  as,  ipso 
facto,  to  make  it  a  domestic  corporation."*'' 

As  we  have  seen,  there  are,  in  respect  to  the  second  fiction,  a 
number  of  authorities  confirming  the  views  here  presented.  Can 
the  same  thing  be  said  as  to  the  third  fiction?  In  Goodwin  v. 
Claytor,  67  already  noticed  in  relation  to  the  residence  of  the  entity 
known  to  the  domestic  law  under  the  guise  of  "recognition,"  Mr. 
Justice  Walker  makes  the   significant   remark : 

"It  is  nominally  a  corporation  of  the  other  State,  but  in  reality 
has  its  home,  its  domicile,  here.     *     *     ":  " 

In  other  words,  calling  the  entity  a  foreign  corporation  is  a  mere 
matter  of  names!  In  Carron  Iron  Company  v.  Maclaren68  we  have 
some  language  of  Lord  St.  Leonards  even  more  directly  to  the 
point.  In  characterizing  a  corporation  doing  business  in  England, 
he  said : 

';' 11871)   35  N.  J.  Law  115.   118. 

There  are,  of  course,  many  judicial  dicta  asserting,  in  substance,  that 
"the  fact  that  the  legislature  of  a  state  passes  a  statute  licensing  a  corpo- 
ration created  by  or  under  the  laws  of  another  state  to  do  business  within 
its  limits  does  not  have  the  effect  of  creating  a  corporation,  or  make  the 
corporation  any  the  less  a  citizen  and  resident  of  the  other  state,  and  of 
that  state  only"  <  1  Clark  &  M.,  Priv.  Corp.  sec.  119).  But.  in  the  very 
nature  of  things,  the  actual  decisions  in  these  cases  as  distinguished  from 
the  dicta  are  merely  to  the  effect  that  in  one  or  more  particulars  the  so- 
called  foreign  corporation  is  not  to  be  subject,  under  the  domestic  law, 
to  the  same  legal  incidents  as  ordinary  domestic  corporations.  Indeed, 
almost  all  of  such  cases  in  the  United  States  Supreme  Court  relate  merely 
to  the  anomalous  doctrine  of  federal  jurisdiction  on  the  basis  of  diversity 
of  citizenship :  and  it  would  seem  that  practically  no  significance  can  be 
attached  to  these  dicta  if  one  is  concerned  with  the  question  whether  or 
not  "reincorporation"  in  the  absolutely  fundamental  sense  has  taken  place. 
Compare  St.  Louis  etc.  Ry.  Co.  v.  James  (1896)  161  U.  S.  545,  563,  565; 
Southern  Ry.  Co.  v.  Allison  (1903)  190  U.  S.  326,  335,  338;  Patch  v. 
Wabash  R.  Co.  (1907)  207  U.  S.  277,  283.  Moreover,  as  yet  there  does  not 
appear  to  be  on  record  any  judicial  analysis  or  explanation  of  the  so- 
called  "recognition"  of  a  foreign  corporation  as  presented  by  Chief  Justice 
Taney;  and  until  some  attempt  is  made  in  that  direction,  it  is  too  much 
to  expect  a  more  technically  explicit  and  precise  terminology. 

67  (1904)    137   N.   C.   224. 

"(1855)    5   H.  L.  C.  416,  449-450. 
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"They  are  incorporated,  and  they  are  called  a  Scotch  corpora- 
tion ;  their  manufactories  are  in  Scotland,  but  they  have  houses  of 
business  in  England,  which  they  necessarily  carry  on  by  agents  or 
managers;  and  they  have  real  as  well  as  considerable  personal 
property  in  England.  *  *  *  /  think  that  this  Company  may  prop- 
erly be  deemed  both  Scotch  and  English.  It  may.  for  the  purposes 
of  jurisdiction,  be  deemed  to  hair  two  domiciles.  *  :::  *  The 
corporation  cannot  have  the  benefit  of  its  place  of  business  here 
without  yielding  to  the  persons  with  whom  it  deals  a  corresponding 
advantage." 

This  passage  has  apparently  proved  puzzling  to  text-writers; 
and.  being  sometimes  thought  erroneous,  it  has  caused  much  specu- 
lation and  questioning  as  to  the  possibility  of  a  single  legal  person 
having  two  domiciles  at  the  same  moment  of  time.  Of  course! 
But  when  we  once  observe  that  there  are  "in  fact''  two  legal  per- 
sons, it  seems  necessary — if  the  fiction  of  domicile  is  to  have  an 
appropriate  significance — to  assign  a  domicile  to  each  corporate 
entity.09  So  too.  for  similar  reasons  Lord  St.  Leonards  appears, 
quite  fundamentally,  to  have  been  entirely  right  in  characterizing 
the  company  as  "both  Scotch  and  English." 

By  reason,  however,  of  the  historical  development  of  the  pres- 
ent subject  and  the  early  crystallization  of  the  third  fiction  more 
or  less  in  accordance  with  the  terminology  of  Chief  Justice  Taney, 
the  judicial  reaction  is  apt  to  be  very  gradual ;  and  therefore  it 
would  of  course  be  vain  to  expect  to  have  in  every  case  an  abso- 
lutely explicit  expression  as  to  the  true  identity  of  the  "legal  per- 
son" created  by  the  domestic  law.  For  the  present,  even  compara- 
tively slight  hints,  explicit  or  implicit,  are  entitled  to  respectful 
consideration.  Accordingly,  it  seems  well  to  notice  the  pregnant 
language  used  by  Lord  Justice  Cotton  in  an  important  case.  Hag- 
gin  v.  Comptoir  D'Escomptc  de  Paris.'"  Speaking  of  a  French 
banking  concern  doing  business  in  England,  the  learned  Justice 
said : 

"I  see  nothing  in  the  rule  (i.  e.,  as  to  service  of  writs)  which 
shews  that  it  is  not  applicable  to  foreign  corporations ;  and  in  my 
opinion  it  would  be  wrong  to  say  that  the  rule  does  not  apply  to 
foreign  corporations,  that  is,  corporations  established  by  foreign 
law,  which  are  carrying  on  business,  and  therefore  are  resident,  in 
England,  and  are  submitting  themselves  to  the  laws  of  this  country. 

""For  similar  statements  that  "a"  corporation  may  have  two  domiciles, 
see  Newby  v.  Van  Oppen  (1872)  L.  R.  7  Q.  B.  293.  295  {per  Lord 
Blackburn,  quoting  Lord  St.  Leonards  with  approval)  ;  Ricker  v.  American 
Loan  and  Trust  Co.  (1885)  140  Mass.  346,  350  (per  C.  Allen,  J.,  citing 
Lord  St.  Leonards'  opinion). 

70(i889)    23   Q.   B.   D.   519,  522. 
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*  *  *  Is  this  corporation  resident  in  this  country?  I  think  it  is. 
The  principal  part  of  its  business  is  carried  on  at  the  office  in 
London,  and  I  think  that  when  a  foreign  corporation,  established 
by  foreign  law,  sets  up  an  office  in  England  and  carries  on  one  of 
the  principal  parts  of  its  business  here,  it  ought  to  be  considered 
as  resident  in  England,  and  be  treated  as  if  it  were  established  by 
English  law." 

In  De  Beers  Consolidated  Mines  v.  Hozve,11  already  noticed  at 
greater  length,  equally  significant  language  was  used  by  Mathew, 
LJ.,  one  of  the  judges  who  subsequently  decided  the  Risdon  case: 

"It  cannot  be  disputed  that  a  foreign  corporation  can  sue  and 
be  sued  in  this  country,  and  can  enforce  contracts  here;  and  it  is 
every  day's  experience  that  foreign  companies  carry  on  business 
here  quite  as  effectively  as  if  they  were  incorporated  in  this 
country." 

''Corporations  *  *  *  which  are  resident  in  England,  and  are 
submitting  tJicniselves  to  the  lazvs  of  this  country!"  "Ought  to  be 
considered  as  resident  in  England,  and  be  treated  as  if  it  were 
established  by  English  Law!"  "Quite  as  effectively  as  if  they 
zvcre  incorporated  in  this  country!"  Suppose  that  we  shift  the 
scene  and  contemplate  the  Copper  King,  Limited,  having  large  in- 
terests and  extensively  engaged  in  mining  in  California — all  within 
the  express  authorization  of  the  Memorandum  and  Articles  to 
trade  in  the  United  States  or  elsewhere.72  What  are  the  residence 
and  the  identity  of  the  legal  person  contemplated  by  the  Cali- 
fornia law  for  the  purpose  of  the  company's  elaborate  transactions? 
The  answer  would  seem  to  be  found  in  a  very  recent  California 
case  characterizing  a  corporation  which  had  organized  under  the 
laws  of  Arizona.  In  Wait  v.  Kern  River,  etc.,  Co.,  the  Supreme 
Court  of  California,  speaking  through  Mr.  Justice  Angellotti,  seems 
to  give  us  something  more  than  a  hint  as  to  both  the  residence  and 
the  identity  of  the  corporation  created  by  the  California  law  under 
the  guise  of  "recognition" : 

71[i905]  2  K.  B.  612,  641. 

72It  will  be  remembered  that,  in  accordance  with  the  unequivocal  au- 
thorisation contained  in  the  Articles  of  Association  of  the  Copper  King, 
Limited,  a  copy  of  its  Memorandum  and  Articles  of  Association  was  duly 
filed  with  the  Secretary  of  State  of  California ;  in  other  words,  as  an 
Englishman  would  say,  the  company  was  "registered"  in  California.  (See 
statement  of  facts,  ante,  p.  287.)  This  was  done  pursuant  to  the  express 
requirements  of  a  statute  which  is  precisely  parallel  to  the  statute  requiring 
original  articles  of  so-called  California  corporations  to  be  filed.  If, 
therefore,  such  formal  matters  can  possibly  be  thought  to  have  any 
magical  efficacy  in  bringing  about  the  creation  of  a  California  corporate 
entity,  even  such  superficial  test  is  satisfied.  (Compare  what  is  said  ante, 
PP-  303-4  and  n-  38.)  In  truth,  however, — as  already  suggested — such 
formal  matters  do  not  seem  to  be  of  the  essence.  (See  ante,  pp.  308-310 
and  nn.  49-51.) 
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"It  is  well  settled  that  for  the  purposes  of  execution  or  attach- 
ment, the  situs  of  shares  of  stock  is  within  the  state  where  the  cor- 
poration resides,  and  that  they  may  lawfully  be  levied  on  in  such 
state  though  owned  by  a  non-resident.  *  *  *  In  other  words, 
wherever  such  stock  constitutes  the  subject  matter  of  an  action, 
we  see  no  reason  why  it  should  not  be  held  to  be  within  the  state 
where  the  corporation  resides.  That  state  is  ordinarily,  of  course, 
the  state  by  or  under  the  laws  of  which  the  corporation  was  created. 
Defendant  corporation  was,  as  we  have  seen,  organized  under  the 
laws  of  Arizona.  But  for  all  practical  purposes,  according  to  the 
record,  it  is  a  California  corporation.  Its  contemplated  business 
was  all  to  be  transacted  in  this  state,  all  its  property  is  here  and 
it  does  business  nowhere  else.  As  was  said  by  Judge  Lurton  of 
another  corporation  in  Young  v.  South  Tredegar  Co.,  85  Tenn. 
189,  'its  whole  tangible  and  ponderable  substance  is  in  this  state.' 
It  is  a  foreign  corporation  only  in  the  sense  that  it  is  created  in 
another  state  and  continues  to  enjoy  corporate  life  by  permission 
of  that  state.  In  every  other  sense,  it  is  solely  a  California  corpo- 
ration. So  far  as  it  in  fact  does  or  can  do  business  at  all.  it  does 
it  solely  by  permission  of  this  state,  and  within  its  borders.  Under 
such  circumstances  its  residence  in  Arizona,  or  anywhere  else  out- 
side of  California,  is  the  merest  fiction.  As  to  such  corporation, 
so  organized  and  situated  in  regard  to  all  its  business  and  property, 
we  can  see  no  good  reason  why,  as  was  said  in  the  case  last  cited, 
'the  fiction  as  to  the  situs  of  the  corporation  entity  ought  not  to 
yield  in  the  interest  of  justice  to  the  actual  facts,'  to  an  extent  suf- 
ficient to  warrant  the  holding  that  the  corporation  is  sufficiently  a 
resident  of  this  state  to  bring  it  within  the  rule  applicable  to  domes- 
tic corporations  as  to  the  situs  of  its  stock."  73 

It  is  true  that  the  "Arizona"  association  discussed  in  this  passage 
had  some  extreme  features.  But  it  is  difficult  to  see  how,  in  our 
present  examination  of  fundamentals,  these  differential  character- 
istics can  be  considered  of  crucial  importance.  The  second  and 
third  fictions  may  be  more  conspicuous  and  obtrusive  in  their 
application  to  the  Arizona  concern,  but  that  is  all.  If  they  must 
yield  as  to  such  a  corporation,  the  California  law  has  the  inherent 
power  to  make  them  yield  as  to  any  others ;  and  the  fact  that  this 
is  so  certainly  seems  to  confirm  the  view  that,  in  the  last  analysis, 
the  process  of  "recognition"  always  brings  into  life  a  new  and 
distinct  legal  personality. 

"(Cal.  1909)  106  Pac.  98,  100.  In  the  Law  Quarterly  Review  a  learned 
English  writer,  in  commenting  briefly  on  the  Risdon  case  just  after  it  was 
decided,  made  this  pregnant  remark :  "Fortunately  for  the  defendant  share- 
holder the  forum  was  an  English  Court :  a  California  Court  might  have 
arrived  at  quite  a  different  conclusion  :  it  might  have  treated  the  company 
as  having  elected  to  trade  under  the  law  of  its  adopted  country."  (21 
Law   Quart.   Rev.    105.) 
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The  fiction  of  "recognition"  having  received  a  somewhat  ex- 
tended consideration  as  to  all  its  elements,  to  what  conclusion  are 
we  led?  As  to  cases  "4,"  "5,"  and  "6,"  based  on  the  facts  of  the 
Risdon  case,  has  the  California  law — from  the  fictional  point  of 
view — the  power  to  impose  individual  obligations  on  the  Copper 
King's  California,  New  York  and  English  stockholders,  so  far  as 
the  California  transaction  is  concerned?  If  this  may  be  done  by- 
original  "incorporation"  or  by  any  one  of  the  more  formal  modes 
of  "reincorporation,"  common  sense  would  seem  to  join  with  legal 
reasoning  in  asserting  that  informal  reincorporation  under  the 
guise  of  "recognition"  must  have  equal  efficacy.  Indeed,  the  same 
conclusion  would  appear  to  be  warranted  whether  or  not  "recogni- 
tion" be  thought  to  involve  an  intrinsic  reincorporation  in  the  most 
precise  and  technical  sense :  in  any  event  it  is  a  very  substantial 
equivalent.  Since  the  law  of  California  creates  the  corporate 
entity  which  is  regarded  as  the  author  of  the  acts  done  within  its 
borders,  that  law  may  determine  the  precise  nature  of  such  entity 
and  may,  as  a  condition  to  its  creation  and  activity,  subject  the 
stockholders  to  individual  obligations.74  The  result  here  suggested 
accords  with  the  views  expressed  in  a  number  of  cases. 

Thus,  in  a  comparatively  early  case,  Drinkwater  v.  Portland 

74When  the  Risdon  case  was  before  the  lower  court  (Mr.  Justice 
Kennedy),  apparently  no  argument  was  made  to  the  effect  that  the 
Copper  King,  Limited  should  be  regarded  as  having  been  intrinsically 
"reincorporated"  under  the  California  law.  (See  argument  of  counsel, 
[1905]  1  K.  B.  304.  308-9.)  Shortly  after  Mr.  Justice  Kennedy's  decision, 
however,  the  writer  of  the  present  article,  though  not  connected  with 
the  case,  urged  this  line  of  reasoning  very  briefly  in  a  memorandum 
presented  to  the  San  Francisco  attorney  for  the  Risdon  Iron  and  Loco- 
motive Works ;  and,  thereafter,  when  the  case  was  heard  by  the  Court 
of  Appeal,  counsel  for  the  plaintiff  argued  inter  alia:  "In  Lindley  on 
Companies,  6th  ed.,  vol.  ii.,  p.  1222,  it  is  said,  'The  right  of  a  corporation 
to  sue  in  a  foreign  country,  as  well  as  its  right  to  contract  in  a  foreign 
country,  are  both  based,  not  on  the  law  of  the  State  creating  the  body 
corporate,  but  on  the  extent  to  which  the  foreign  State  chooses  to  recognize 
that  law' ;  but  the  author  adds,  'It  is  curious,  however,  that  this  point 
should  never  have  been  discussed  or  formally  decided  in  this  country.' 
Therefore  the  company  when  trading  in  California  should  be  treated  as 
reincorporated  there  and  subject  to  California  law,  and  not  as  a  company 
subject  to  limitations  imposed  by  English  law."  (See  argument  for 
plaintiff,   [1906]    1   K.   B.  49,  54.) 

Despite  the  fact  that  the  three  learned  judges  decided  against  the 
plaintiff,  this  line  of  argument  was  not  answered,  or  indeed  even  noticed, 
in  their  opinions ;  and  that  too,  even  though  they  proceeded  on  the 
"fiction  theory"  to  support  the  result  reached.  (See  especially  the  opinion 
of  Romer,  L.  J.)  The  argument  as  to  "reincorporation" — thus  ignored 
by  the  Court  of  Appeal, — was,  however,  approved  a  few  months  later  in 
an  interesting  article  by  an  English  writer,  the  latter  referring  specifically 
to  the  Risdon  case:  E.  Hilton  Young,  The  Legal  Personality  of  a  Foreign 
Corporation,   22   Law   Quart.    Rev.    178,    188. 
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Marine  Railway,'5  the  question  concerned  the  individual  obliga- 
tions of  stockholders  in  a  Georgia  corporation  which,  by  statute 
enacted  in  1837,  had  been  expressly  permitted  by  the  State  of 
Maine  "to  establish  and  keep  an  office  of  business  within  this  State, 
and  to  employ  their  surplus  capital  and  funds  in  *  *  *  con- 
formity with  their  act  of  incorporation,  to  an  amount  not  exceeding 
one  hundred  thousand  dollars,"  and  "by  their  corporate  name, 
*  *  *  sue  and  be  sued,  plead  and  be  impleaded,  in  any  Court  of 
law  or  equity  in  this  State."  The  reasoning  of  the  Supreme  Court 
of  Maine,  by  Mr.  Chief  Justice  Weston,  is  entirely  apposite: 

"The  State  of  Maine,  having  recognised  the  corporate  existence 
of  the  Georgia  Lumber  Company,  and  invested  it  with  certain 
powers,  it  became  thereupon  subject  to  the  provisions  of  the  statute 
of  1836,  c.  200,  concerning  corporations.  By  the  third  section  of 
that  statute,  individual  stockholders  are  made  liable  for  corporate 
debts.  And  their  property  may  be  taken  on  the  execution  of  the 
judgment  creditor  where  there  is  a  deficiency  of  attachable  corpo- 
rate property  or  estate." 

The  Maine  statute  of  1836,  cited  in  this  passage,  provided  "that 
in  all  corporations  hereafter  created  by  the  legislature  *  *  *  the 
shares  of  individual  stockholders  shall  be  liable  for  the  debts  of 
the  corporation."  In  accordance  with  the  views  heretofore  ex- 
pressed, this  statute,  if  given  a  literal  interpretation,  directly  ap- 
plied, as  decided  by  the  court,  to  the  Georgia  association  and  other 
foreign  corporations  as  well  as  to  associations  originally  incorpo- 
rated under  the  laws  of  Maine.  At  the  present  time,  however,  in 
practically  all  jurisdictions,  such  a  statute  would  be  construed  as 
not  intended  to  affect  corporations  created  under  the  guise  of  "rec- 
ognition." Thus,  e.  g.,  the  statute  of  Kansas  relating  to  the  indi- 
vidual liability  of  stockholders  doubtless  applies  only  to  the  ordi- 
nary corporations  of  Kansas  and  not  to  foreign  associations  doing 
business  therein.  It  is  for  this  reason  that  there  are  so  few 
authorities  dealing  with  the  present  question.  On  the  other  hand, 
the  California  statute,  it  must  be  remembered,  applies  in  express 
terms  to  "foreign"  or  "extra-state"  corporations  as  well  as  to 
domestic  ones ;  and  so  too,  in  certain  other  States  statutes  recently 
made  the  basis  of  judicial  decision,  "foreign"  or  "extra-state"  cor- 
porations are  directly  aimed  at. 

The  next  case  to  be  noticed  is  Second  Nat.  Bank  v.  Hall,  de- 
cided by  the  Supreme  Court  of  Ohio.  The  facts  and  the  ratio 
decidendi  are  sufficiently  indicated  in  the  opinion  of  the  court  as 
expressed  by  Boynton  I.: 

"(1841)    18  Me.  35,  37,  38. 
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"The  second  ground  upon  which  the  liability  of  the  defendants, 
as  partners,  is  claimed  to  arise  is,  that  the  company,  although  it" 
may  have  a  legal  existence  in  Kentucky,  has,  and  can  have,  no  such 
existence  in  Ohio ;  that  its  incorporation  in  the  former  state  to  con- 
duct a  business  beyond  its  limits,  and  within  Ohio,  is  a  fraud  upon 
our  laws,  because  the  stockholders  are  not,  by  the  laws  of  Ken- 
tucky, individually  liable  to  any  extent  for  the  debts  of  the  corpo- 
ration. How  this  fact,  if  true,  in  the  absence  of  a  statutory  regu- 
lation, operates  to  make  the  defendants  liable  on  a  promise  they 
never  made,  either  expressly  or  impliedly,  it  is  difficult  to  under- 
stand. It  is  not  doubted,  that  a  state  may  forbid  a  foreign  corpo- 
ration from  exercising  corporate  powers  within  its  limits,  or  may 
lay  such  restrictions  upon  their  exercise  as  will  prevent  it,  except 
on  condition  that  the  stockholders  become  bound  for  the  debts  of 
the  corporation."  76 

It  now  seems  worth  while  to  compare  what  appears  to  be  an 
essentially  similar  line  of  reasoning  in  Bateman  v.  Service,  an  im- 
portant English  authority  not  cited  by  counsel  or  court  in  the 
Risdon  case.  Both  the  facts  and  the  grounds  of  decision  are  con- 
cisely stated  by  Sir  Richard  Couch,  delivering  the  opinion  of  the 
Privy  Council : 

"The  case  states  that  *  *  *  'the  defendant  was  *  *  * 
a  shareholder  in  and  he  was  also  one  of  the  directors  of  a  com- 
pany which  was  duly  formed     *    *     *    in  the  colony  of  Victoria 

*  *  *  ,  and  all  the  shareholders  except  two,'  who  are  named, 
resided,   and  those  two  now   reside,   out  of   Western   Australia, 

*  *  *  that  'the  company,'  as  stated  in  the  memorandum  of  asso- 
ciation, was   formed  in  Victoria  for  the  object,  amongst  others, 

*  *  *  'to  deal  in  *  *  *  timber  in  Western  Australia  or  in 
any  other  part  of  the  world.'  The  case  then  states  *  *  *  that 
the  organization  and  government  of  the  company  were  exclusively 
in  Victoria,  where  its  directors  all  resided,  and  where  it  had  its 
principal  place  of  business ;  that  the  company  carried  on  business 
on  a  large  scale  in  Victoria,  and  that  its  operations  in  Western 
Australia  were  conducted  by  Mr.  William  Wanliss,  the  then  local 
agent  and  manager  *  *  *  .  The  question  in  the  case  zvas, 
whether  the  Defendant  *  *  *  could  be  made  liable  for  the  debt 
which  had  been  contracted  by  Wanliss  as  its  (the  company's)  agent. 

"In  the  argument  for  the  Appellant  it  was  conceded  that  the 
general  principle  was,  as  stated  by  Mr.  Justice  Lindley  in  his  work 
on  Partnership,  'that  if  a  company  is  incorporated  by  a  foreign 
Government  so  that  by  the  constitution  of  that  company  the  mem- 
bers are  rendered  wholly  irresponsible,  or  only  to  a  limited  extent 
responsible,  for  the  debts  and  engagements  of  the  company,  the 
liability  of  the  members  as  such  would  be  the  same  in  this  country 
as  in  the  country  which  created  the  corporation.'     But  it  was  con- 

76(i878)   35  Oh.  St.  158,  166,  167. 
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tended  that  the  Legislature  of  Western  Australia  had  a  right,  if 
it  thought  fit,  to  annex  any  kind  of  condition  to  the  carrying  on 
business  in  their  own  territory,  and  that,  by  the  construction  which 
should  be  put  upon  the  Ordinance  of  1858,  it  had  enacted  that  un- 
less a  foreign  corporation,  carrying  on  business  in  Western  Aus- 
tralia, complied  with  this  Ordinance  and  was  registered  according 
to  its  provisions,  its  individual  members  should  be  liable  to  be  sued 
for  its  debts.  It  was  stated,  and  properly,  that  the  real  question  in 
the  case  was  whether  the  Western  Australian  Legislature  so 
enacted. 

"In  considering  that  question,  we  may  first  look  at  the  prin- 
ciple which  is  laid  down  by  Story,  and  quoted  by  the  Chief  Justice 
in  his  summary  of  the  argument  for  the  Plaintiff,  in  these  words  : — 
'In  the  silence  of  any  positive  rule  affirming  or  denying  or  restrain- 
ing the  operation  of  foreign  laws.  Courts  of  justice  presume  the 
tacit  adoption  of  them  by  their  own  Government,  unless  they  are 
repugnant  to  its  policy  or  prejudicial  to  its  interests.'  Therefore, 
we  have  to  see  whether,  upon  the  true  construction  of  this  Ordi- 
nance, the  Legislature  of  Western  Australia  has  said  that  a  com- 
pany incorporated  in  another  colony  or  in  a  foreign  country,  not 
hazing  complied  with  its  provisions,  cannot  carry  on  business  or 
make  contracts  in  Western  Australia  by  its  agent  without  its 
members  being  liable  individually  for  its  debts  or  engagements. 

"Now  an  examination  of  the  ordinance  appears  to  shew  that 
this  was  not  the   intention."  " 

Thus  far.  in  discussing  case  "4"  78  (and  incidentally  also  cases 
"5"  and  "6")  we  have  had  in  review  such  principles  and  authori- 
ties as  seem  to  shed  light  on  the  individual  obligations  of  stock- 
holders, when  considered  according  to  the  so-called  "fiction  theory" 
of  corporations.  This  phase  of  the  matter,  however, — as  indicated 
at  the  outset — has  been  touched  on  merely  as  a  preliminary  to  the 
reduction  of  the  judicial  rulings  to  their  lowest  terms.  Thus  it 
will  be  remembered  that  cases  "1."  "2"  and  "3"  were  considered 
according  to  what  may  be  called,  in  contrast,  the  "realistic  theory," 
— in  other  words,  according  to  the  ultimate  facts  ;  and.  likewise, 

"(1881)  L.  R.  6  App.  Cas.  386,  388,  389,  390.  Consider  also,  as  a  very 
instructive  authority.  Nelson  v.  Bank  of  Fergus  Co.  (C.  C.  A.  1907)  157 
Fed.  161,  167.  In  this  case  the  court  sustained  a  statute  of  Montana 
imposing — as  to  both  past  and  future  debts — a  joint  and  several  liability 
on  all  directors  of  a  foreign  corporation  failing  to  file  certain  annual 
reports.  Adams,  Circuit  ludge,  said :  "The  amendment  in  question  is  a 
constitutional  and  appropriate  exercise  of  the  sovereign  power  of  the 
state  over  corporations,  whether  domestic  or  foreign,  in  the  nature  of  a 
regulation  to  secure  safety  to  its  citizens  and  conformity  to  its  internal 
policy" — citing,  among  others,  the  case  of  Pinney  z:  Nelson  (1901)  183 
U.  S.   144. 

Further  cases  such  as  the  above  will  be  noticed  hereafter. 

ante,  p.  288,  for  an  outline  of  the   six  typical  questions  based  on 
the  facts  of  the  Risdon  case. 
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in  the  concluding  part  of  this  discussion  an  attempt  must  be  made 
to  apply  the  same  method  to  cases  "4,"  "5,"  and  "6,"  taken  in  their 
regular  order.  Most  of  the  authorities  more  specifically  in  point 
have  been  reserved  for  treatment  from  this  point  of  view.  If  it  be 
thought  that  even  according  to  the  "fiction  theory" — correctly 
understood — the  stockholders  in  the  Copper  King,  Limited,  be- 
came subject  to  the  individual  obligations  expressly  imposed  by  the 
California  law  in  respect  to  the  transaction  in  that  State,  must  not 
even  the  slightest  doubt  vanish  when  the  obscuring  fictions  or  fig- 
ures of  speech  are  brushed  aside  and  the  ultimate  relations  are 
considered  in  comparison  with  the  strongly  analogous  cases  of 
agency  and  partnership? 

(To  be  concluded.) 

Wesley  Newcomb  Hohfeld. 
Leeand  Stanford  Jr.  University. 


THE  RENVOI  THEORY  AND  THE  APPLICA- 
TION OF  FOREIGN  LAW. 

II.  Renvoi  in  Particular  Classes  of  Cases. 

It  has  been  intimated  that  renvoi  might  be  allowed  as  an  ex- 
ceptional doctrine  with  respect  to  the  lex  domicilii.  The  theory 
suggested  is  that  since  the  adoption  of  the  lex  domicilii  in  the  Con- 
flict of  Laws  arose  from  a  desire  that  the  rights  governed  thereby 
be  subject  to  one  law1 — an  aim  impossible  of  realization  after  many 
countries  have  gone  over  to  the  lex  patrice — courts  still  adhering 
to  the  old  rule  would  be  justified  in  interpreting  the  same  in  a 
renvoi  sense.2  This  conclusion,  however,  is  inadmissible.  Could 
the  question  be  examined  de  novo,  English  and  American 
courts,  for  example,  might  hold,  in  view  of  their  tendency 
to  subject  transfers  of  personal  property  inter  vivos  to  the 
lex  rei  sites,3  that  the  same  rule  should  govern  its  distribution 
upon  death.  But  as  long  as  the  lex  domicilii  is  retained  as  the 
general  principle4  a  substitution  of  the  lex  fori  for  the  foreign  law 
upon  the  sole  ground  that  the  foreign  country  had  become  a  con- 
vert to  the  lex  patrice  could  be  supported  neither  upon  principle  nor 
upon  grounds  of  policy.5  The  objections  raised  against  renvoi  in 
general  apply  with  full  force  to  this  class  of  cases.6 

^here  is  considerable  doubt  in  regard  to  the  origin  of  the  rule  lex 
domicilii  in  the  matter  of  succession.  See  Harvey  v.  Richards  (1818) 
1  Mason  381,  per  Story,  J.;  Thorne  v.  Watkins  (1750)  2  Ves.  35  (Lord 
Hardwicke)  ;  Meili,  International  Civil  and  Commercial  Law  372-374; 
v.    Bar,    Private   International   Law    (Gillespie's   transl.)    792-806. 

2See   Sewell,   3   Darras   517,  524. 

'Cammell  v.  Sewell  (i860)  5  Hurl.  &  N.  728;  Green  v.  Van  Buskirk 
(1866)  5  Wall.  307;  (1868)  7  Wall.  139;  Lees  v.  Harding  Whitman  &  Co. 
(1905)   68  N.  J.  Eq.  622;  Schmidt  v.  Perkins   (1907)   74  N.  J.  Law  785. 

*It  is  evident  that  countries  like  England  and  the  United  States,  in 
which  there  is  no  uniform  law  of  succession,  cannot,  as  long  as  such 
condition  lasts,  adopt  the  lex  patriae  intra-territorially. 

6Professor  Meili,  of  the  University  of  Zurich,  has  suggested  that 
renvoi  might  be  adopted  in  the  above  class  of  cases  by  countries  still 
adhering  to  the  lex  domicilii  as  a  legislative  measure  of  retorsion  with  a 
view  of  checking  the  encroachments  of  the  lex  patriae.  (Das  Internationale 
Privatrecht  und  die  Staatenkonfcrensen  im  Haag,  30-31).  It  is  difficult 
to  see,  however,  even  if  the  propriety  of  retorsion  in  the  Conflict  of  Laws 
were  conceded,  how  it  would,  in  this  instance,  accomplish  any  beneficial 
result.  The  doctrine  of  renvoi  would,  in  fact,  lead  to  the  enforcement  of 
the  lex  patriae  when,  without  such  a  doctrine,  the  lex  fori  would  have 
prescribed   the   application   of  the   lex   domicilii. 

"Westlake  advocated  renvoi  before  the  Institute  of  International  Law  at 
its  session  at  the  Hague  with  respect  to  the  above  class  of  cases  only. 
17  Annuaire  31,  217-219.  Although  the  lex  domicilii  differs  from  the 
other  rules  of  the  Conflict  of  Laws  in  that  it  is  based  upon  the  personal 
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Article  2j  of  the  Law  of  Introduction  to  the  German  Civil 
Code,  which  went  into  effect  on  January  i,  1900,  provides  for  the 
application  of  German  law  whenever  in  matters  relating  to  capacity, 
marriage,  matrimonial  property,  divorce,  and  succession,  the  for- 
eign law  refers  back  to  German  law.  According  to  Article  28  of 
the  same  law,  Article  2j  is  inapplicable  to  property  situated  in  a 
third  State  where  different  rules  prevail. 

Renvoi  has  thus  been  expressly  sanctioned  by  the  German  legis- 
lator with  respect  to  all  matters  based  upon  the  principle  of  nation- 
ality, in  so  far  as  they  have  been  regulated  in  the  Code,  provided 
the  foreign  law  refers  back  to  German  law.7  The  reasons  for  the 
final  adoption  of  renvoi  in  the  form  contained  in  the  above  articles 
are  enveloped  in  doubt  and  obscurity.  In  the  preliminary  draft,  in 
which  substantially  the  same  provisions  are  found  (section  31), 
the  following  is  stated : 

"The  draft  starts  with  the  principle  that  foreign  law  is  applied 
in  Germany  not  for  the  reason  and  to  the  extent  that  it  wants  to 
be  applied,  but  for  the  reason  and  to  the  extent  that  its  application 
corresponds  to  the  spirit  of  our  own  law.  The  present  section  by 
way  of  exception  takes  account  of  the  wishes  of  the  foreign  law  in 
so  far  as  the  latter  does  not  care  to  be  applied  in  cases,  properly 
subject  to  such  foreign  law  by  reason  of  the  principle  of  nation- 
ality, if  according  to  the  principles  of  Private  International  Law 
adopted  by  it,  German  law  and  not  its  own  law  is  to  be  applied. 
This  provision  is  to  be  recommended  on  the  one  hand  because  it 
diminishes  conflicts  with  the  lex  domicilii,  and  on  the  other  hand 
because,  without  violating  the  aforesaid  principle,  it  assigns  to 
German  law  a  wider  sphere  of  operation,  which  will  promote  the 
security  of  legal  intercourse  at  home."  8 

tie  existing  betw.een  a  country  and  all  persons  domiciled  therein  not- 
withstanding their  absence  from  its  territory  at  the  time  of  the  creation 
of  the  right  or  rights  in  question,  it  is  apprehended  that  no  distinction  can 
be  drawn  between  them  with  regard  to  the  question  of  renvoi.  Upon 
further  reflection  Westlake  abandoned  his  former  position  in  favor  of  the 
general  application  of  renvoi.     18  Annuaire  35-40. 

'Whether  or  not  Article  27  should  be  regarded  as  containing  a  general 
principle  applicable  also  to  those  branches  of  the  law  not  resting  upon 
the  lex  patricc  and  to  include  Weiterverweisung  is  a  mooted  question 
among  the  German  jurists  and  has  not  been  definitely  determined  by  the 
German  courts.  It  is  contended  by  some  that  the  actual  provisions  of  the 
Code  were  intended  merely  as  illustrations  of  a  general  principle.  Others, 
with  more  reason,  contend  in  favor  of  a  restrictive  interpretation.  See 
Kahn,  45  Kritische  I'icrtcljahresschrift  fur  Gcsctz^ebnng  unci  Rechtswis* 
senschaft  618;  Niemeyer,  Das  Internationale  Privatrecht  des  biirgerlichen 
Gesetzbuchs  79-86;  6  Planck.  Biirgerlichcs  Gcsctzbuch  106-108.  Compare, 
v.  Bar,  8  Niemeyer  188;  v.  Bar,  2  Holtzendorffs  Encyklopddic  der  RechtS- 
ii'issenschaft  (6th  ed.  by  Kohler)   20;  Keidel,  26  Clunet   19. 

sKahn,  36  Ihering's  Jahrbiicher  fiir  die  Dogmatik  370. 
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The  first  commission  after  a  thorough  discussion  of  the  prob- 
lem pronounced  itself  against  the  adoption  of  Section  31,  or  of 
renvoi  in  any  other  form.  The  same  attitude  was  maintained  by 
the  second  commission.  By  way  of  exception  it  allowed  a  quali- 
fied renvoi  in  two  cases  where  expediency  strongly  suggested  its 
adoption :  ( 1 )  a  marriage  invalid  under  the  national  law  of  the 
parties  was  nevertheless  to  be  valid  if  the  requisite  capacity  existed 
under  the  lex  domicilii  or  the  lex  celebrationis,  and  sanction  for 
such  a  marriage  could  be  found  in  the  national  law  of  the  parties ; 
(2)  a  divorce  obtained  in  accordance  with  the  lex  domicilii  of  the 
husband  but  not  in  accordance  with  his  national  law  was  to  be  valid 
if  upheld  by  his  national  law.  For  reasons  so  far  undisclosed,  the 
Federal  Council  struck  out  these  provisions  and  adopted  the  prin- 
ciple contained  in  the  original  draft.9  Whether  or  not  renvoi  in 
the  form  it  has  received  in  Article  27  became  a  part  of  German 
law  as  a  result  of  political  considerations,  owing  to  the  participation 
of  the  Foreign  Office  in  the  deliberations  of  the  Federal  Council, 
as  Kahn  intimates,10  the  fact  remains  that  it  reflects  neither  the 
opinion  of  the  Court  of  the  Empire  at  the  time11  nor  the  juristic 
sentiment  of  Germany  as  a  whole.12  The  reasons  advanced  in  the 
original  draft  are  without  merit.  The  first  one,  viz..  that  the 
adoption  of  renvoi  will  diminish  conflicts  is  not  true,  as  has  been 
shown  above.  The  second,  viz.,  that  from  an  extension  of  the 
lex  fori  greater  security  of  law  for  the  German  people  would  result 
is  broad  enough  to  exclude  the  application  of  any  foreign  law.  If 
political  considerations  induced  the  adoption  of  Article  27  of  the 
German  Code,  in  order  to  give  Germany  a  position  of  vantage  in 
its  effort  to  remove  conflicts  by  international  agreement,  it  is  still 
to  be  regretted  from  the  standpoint  of  the  science  of  Private  In- 
ternational Law.13 

Article  I  of  the  Convention  of  The  Hague  relating  to  marriage, 
and  signed  by  various  continental  countries  on  June  12,  1902,  con- 
tains the  following  provision : 

"See  1  Mugdan,  Die  gesammten  Materialen  zum  biirgerlichen  Gesetzbuch 
fiir  das  deutschc  Reich  261-263;  6  Planck,  Burgerliches  Gesetzbuch  104. 
The  deliberations  of  the  Federal  Council,  which  appear  to  have  been  but 
summary,  have  not  as  yet  been  published.  See  Kahn,  36  Ihering's  Jahr- 
bucher  fiir  die  Dogmatik  399. 

1036  Ihering's  Jahrbiicher  fiir  die  Dogmatik  399. 

"See  supra,  p.  193. 

"See  supra,  p.   195,  n.  24. 

13For  a  more  extended  discussion  of  Article  27  see,  Bartin,  30  Revue  de 
droit  international  et  de  legislation  comparee  159-170;  Niemeyer,  Das  Inter- 
nationale Privatrccht  des  biirgerlichen  Gcsetzbuchs;  Planck,  Burgerliches 
Gesetzbuch    (3d   ed.),   VI,    103-108. 
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"The  right  of  contracting  marriage  shall  be  governed  by  the 
national  law  of  each  of  the  parties  intending  to  marry,  unless  a  pro- 
vision of  such  law  refers  expressly  to  some  other  law."  14 

But  for  the  word  "expressly"  no  doubt  could  possibly  be  enter- 
tained in  regard  to  the  meaning  of  this  article  and  its  attitude 
toward  renvoi.  As  it  stands  it  would  seem  clearly  to  allow  renvoi 
in  some  sense.  The  history  of  this  article,15  however,  shows  that 
it  was  not  the  intention  of  its  authors  to  sanction  renvoi  in  the 
ordinary  sense.  They  wished  merely  to  provide  for  cases  that 
might  arise  under  statutes  similar  to  the  Swiss  Federal  Law  of 
Dec.  24,  1874,  relating  to  marriage.  Articles  25  and  54  of  this 
law  recognize  the  validity  of  a  marriage  entered  into  by  Swiss 
subjects  abroad  if  it  complies  either  with  Swiss  law  or  with  the 
law  of  the  place  of  celebration.  Though  the  Convention  required 
for  the  validity  of  a  marriage  conformity  with  the  national  law  of 
the  parties  it  seemed  that  where  a  national  law  like  that  of  Switzer- 
land expressly  sanctioned  an  alternative  standard  for  the  validity 
of  a  marriage  by  its  subjects  abroad,  a  marriage  conforming  to 
such  alternative  provision  should  be  upheld.  This  is  not  ordinary 
renvoi,  which  implies  a  conflict  in  the  rules  of  Private  International 
Law.  Switzerland  does  not  apply  in  its  Conflict  of  Laws  relating 
to  marriage  the  lex  loci  in  the  place  of  the  lex  pair  ice;  it  has  only 
provided  by  express  legislation  that  its  subjects  may  marry  abroad 
upon  complying  with  the  local  law.  The  reference  provision  of 
the  above  article,  therefore,  does  not  relate  to  the  general  rules 
governing  the  Conflict  of  Laws  with  respect  to  marriage  under  the 
national  law,  but  merely  to  such  exceptional  express  legislative 
enactments  as  the  one  contained  in  the  Swiss  law.  The  members 
of  the  commission  that  drafted  the  Convention  relating  to  marriage, 
as  stated  by  its  chairman  Renault,16  were  opposed  to  renvoi  upon 
principle  and  had  no  intention  of  sanctioning  its  general  applica- 
tion. Some  members  of  the  Conference  may  have  shared  Asser's 
view17  that  renvoi,  although  indefensible  upon  principle,  should  be 
adopted  in  international  conventions  based  upon  the  lex  patrire  in 

uActes  de  la  Conference  de  la  Have  char  gee  de  rcglementer  diver  ses 
matieres  de  droit  international  prive,  III,  p.   168. 

"For  the  history  of  this  article  see  Actes  de  la  Conference  de  la  Haye, 
etc.,  I,  pp.  39-41,  45-50;  II,  pp.  43,  47-49;  HI,  pp.  160-161 ;  167-170.  See 
also  Laine,  21  Clunet  247-257;  22  Clunet  470-471;  28  Clunet  14-15;  5  Darras 
24-33;  I  Buzzati.  Trattato  di  diritto  intcrnazionale  privato  secondo  La  Con- 
venzione  dell'  Aja;  II  Matrimonii)  105-120;  Kahn,  12  Niemeyer  209-217; 
36    Ihering's   Jahrbucher   fiir   die   Dogmatik    383-397. 

"Actes  de  la  Conference  de  la  Haye,  etc.,  Ill,  p.   169. 

"32  Clunet  41-42. 
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order  to  extend  their  beneficial  influence  to  countries  still  following 
the  lex  domicilii,  which  but  for  such  provision  would  not  adhere  to 
the  Convention — a  view  scarcely  justified  by  subsequent  events — 
but  if  the  general  sentiment  of  the  Conference  had  been  in  favor  of 
renvoi  upon  this  ground  it  would  no  doubt  have  been  adopted  in 
some  of  the  other  Conventions  agreed  upon.  The  reference  pro- 
vision in  Article  i  of  the  Convention  relating  to  marriage  must  be 
regarded,  therefore,  as  a  special  rule  adopted  for  the  purpose  of 
giving  marriage  an  additional  chance  of  validity.18 

v.  Bar  has  suggested  a  line  of  cases  in  which  he  says  renvoi  is 
indispensable  to  avoid  unjust  results.19  He  puts,  in  substance,  the 
following  cases : 

(i)  Two  subjects  of  State  X  are  married  in  State  Y,  where 
they  are  domiciled.  The  validity  of  the  marriage  is  questioned  in 
State  Z  on  the  ground  that  the  parties  had  no  capacity  to  enter  the 
marriage  under  the  provisions  of  the  laws  of  Y  relating  to  mar- 
riage, though  it  is  conceded  that  they  possessed  such  capacity 
under  their  national  law  with  respect  to  marriage.  The  laws  of  X 
and  Y  agree  that  the  lex  patrice  shall  govern  the  essentials  of  a 
marriage.  The  law  of  Z,  on  the  other  hand,  applies  the  lex  domi- 
cilii.   Should  the  courts  of  Z  regard  the  marriage  as  valid? 

(2)  A,  a  citizen  of  State  X,  dies  domiciled  in  State  Y.  The 
laws  of  X  and  Y  agree  that  B  is  entitled  to  A's  personal  estate  in 
accordance  with  A's  national  law.  Subsequently  B's  heirship  is 
contested  in  State  Z,  in  which  State  the  lex  domicilii  is  held  to  gov- 
ern the  distribution  of  personal  property  upon  death.  Should  B's 
title  be  recognized  by  the  courts  of  Z? 

v.  Bar  would  answer  both  questions  in  the  affirmative  upon 
principles  of  renvoi.  He  formulated  the  rule  applicable  to  the  above 
cases  in  the  following  thesis  which  he  submitted  to  the  Institute  of 
International  Law : 

A  court  must  respect :  "The  decision  of  two  or  more  foreign 
legislations,  provided  it  be  certain  that  one  of  them  is  necessarily 
competent,  which  agree  in  attributing  the  determination  of  a  ques- 
tion to  the  same  legislation."  20 

18"It  implies  a  concession  to  the  theory  called  'renvoi.'  But,  aside  from 
the  fact  that  concessions  may  be  legitimately  made  in  an  international 
convention  to  theories  which  scientifically  one  does  not  approve,  this  one 
is  very  slight ;  it  is  indeed  beneficial  since  it  consists  in  a  deference  on 
the  part  of  states  to  the  desire  manifested  by  other  states  that  the  marriage 
of  their  subjects  abroad  shall  have  all  possible  chances  of  validity."  Laine, 
28  Clunet  15-16. 

"8  Niemeyer  183-184. 

20See   18  Annuaire  41. 
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A  resolution  of  similar  import  was  introduced  before  the  Insti- 
tute of  International  Law  by  an  opponent  of  renvoi,  Professor  Streit 
of  the  University  of  Athens.21  In  view  of  the  observation,  however, 
that  this  resolution  involved  in  fact  a  proposition  quite  distinct 
from  renvoi,  to  wit,  what  effect  should  be  attributed  to  conventions 
between,  or  identical  legislation  on  the  part  of,  two  countries  by 
another  State,  it  was  agreed  by  the  members  of  the  Institute  to 
make  this  a  special  topic  for  future  consideration.22 

It  is  not  proposed  to  examine  the  above  cases  nor  any  other 
special  class  of  cases  to  which  renvoi  or  something  akin  might 
perhaps  with  propriety  be  applied.23  The  sole  object  of  this  article 
is  to  deal  with  the  general  aspects  of  the  question. 

III.  Renvoi  as  a  Part  of  English  and  American  Law. 

We  are  now  ready  to  inquire  to  what  extent,  if  any,  renvoi  has 
become  an  established  part  of  the  common  law,  and  to  discuss, 
first,  the  English  decisions  which  lend  most  support  to  the  doctrine. 

In  Collier  v.  Rivaz2i  certain  codicils  to  a  will  made  by  an  Eng- 
lishman whose  domicile  at  the  time  of  his  death,  in  the  English 
sense,  was  in  Belgium,  but,  in  the  Belgian  sense,  was  in  England, 
were  opposed  in  the  Prerogative  Court  of  Canterbury  on  the 
ground  that  their  execution  was  not  in  the  form  required  by 
Belgian  law  of  Belgian  subjects.  Upon  proof  that  these  codicils 
would  be  upheld  by  the  courts  of  Belgium,  Sir  Herbert  Jenner 
admitted  them  to  probate.     The  learned  justice  said: 

"Then  according  to  the  opinion  of  these  gentlemen,  well  skilled 
in  the  practical  application  of  the  Code  Napoleon  and  its  disposi- 
tions, and  which  was  the  law  in  force  in  Belgium  up  to  the  year 
1830,  when  the  separation  of  the  two  countries  took  place,  and 
consequently  at  the  time  at  which  these  testamentary  documents 

21i8  Annuaire  164. 

"See  18  Annuaire  178.  See  also  Kahn's  observations  in  regard  to  this 
question  in  45  Kritischc  Viertcljahrcsschrift  fur  Gesetzgebung  622-623. 

"Bartin  has  considered  this  question  with  regard  to  three  special  classes 
of  cases:  (1)  with  respect  to  consular  jurisdictions;  (2)  with  respect  to 
countries  like  Switzerland,  where  the  national  legislator  may  have  pre- 
scribed in  particular  instances  the  application  of  the  law  of  a  particular 
canton  or  State;  (3)  with  respect  to  countries  bound  by  international 
conventions  in  the  matter  of  Private  International  Law.  See  30  Revue  de 
Droit  International  ct  de  Legislation   Comparee  283-300. 

24(i84i)  2  Curt.  Ecc.  855,  862,  863.  Other  English  cases  upholding 
foreign  wills  by  interpreting  the  rule  of  Private  International  Law  relating 
to  the  formal  validity  of  wills  in  a  renvoi  sense  are:  Frere  v.  Frere  (1847) 
5  Notes  of  Cases  593;  Crookenden  v.  Fuller  (1859)  1  Sw.  &  Tr.  441, 
obiter;  In  the  Goods  of  Brown-Sequard  (1894)  70  L.  T.  (n.  s. )  811, 
ex  parte. 
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of  Mr.  Ryan  were  executed,  they  do  not  consider  that  Mr.  Ryan, 
as  a  foreigner,  was  bound  by  the  requisites  of  the  law  of  Belgium, 
as  to  the  form  and  execution  of  a  will,  as  would  necessarily  be  the 
case  with  a  free,  natural-born  subject  of  Belgium;  but  the  succes- 
sions of  persons  who,  however  long  they  might  have  been  resident, 
not  having  obtained  the  royal  authority  to  reside  there,  being  con- 
sidered as  mere  foreigners,  would  be  governed  by  the  laws  of  their 
own  country,  and  would  be  upheld  by  the  Courts  of  Belgium,  if 
those  Courts  were  called  on  to  decide.  The  Court  sitting  here 
decides  from  the  evidence  of  persons  skilled  in  that  law,  and  de- 
cides as  it  would  if  sitti)ig  in  Belgium. 

"Therefore  I  am  of  opinion,  that  notwithstanding  the  domicile 
of  Mr.  Ryan  must  be  considered  to  have  been  in  Belgium,  and  that 
he  had  in  point  of  law  abandoned  his  original  domicile,  and  had 
acquired  animo  et  facto  a  domicile  in  a  foreign  country,  yet  that 
foreign  country  in  which  he  was  so  domiciled  would  uphold  his 
testamentary  disposition,  if  executed  according  to  the  forms  re- 
quired by  his  own  country.  I  am  therefore  of  opinion,  that  I  am 
bound  to  decree  probate  of  the  will  and  all  the  codicils." 

This  case  appears  to  sanction  renvoi  in  its  extreme  form. 
Though  under  the  facts  of  the  case  English  law  became  applicable, 
logic  would  demand  that  the  direction  of  the  foreign  law  be  fol- 
lowed in  all  cases  irrespective  of  the  fact  whether  it  led  in  the  end 
to  the  application  of  the  lex  fori  or  to  that  of  another  country. 
Actually  the  case  decides  only  that  a  will,  invalid  as  to  form  under 
the  English  rules  of  Private  International  Law,  will  be  admitted  to 
probate  in  England  if  it  conforms  to  the  lex  domicilii  inclusive  of 
its  rules  governing  the  Conflict  of  Laws.  Such  a  decision  was  quite 
natural  at  a  time  when  the  Court  of  Delegates  had  just  laid  down 
the  narrow  and  misconceived  rule  that  a  will,  in  the  matter  of 
form,  must  comply  with  the  lex  domicilii  at  the  time  of  the  testa- 
tor's death.25  This  rule  has  since  been  changed  by  the  English 
Wills  Act,26  which  has  brought  the  English  law  into  harmony  with 
that  prevailing  on  the  continent,  so  that  to-day  the  above  codicils 
would  be  valid  under  the  English  rules  of  Private  International 

"Stanley  v.  Bernes  (1830)  3  Hagg.  447.  See  also  Craigie  v.  Lewin 
(1842)  3  Curt.  Ecc.  435;  De  Zichy  Ferraris  v.  Hertford  (1843)  3  Curt. 
Ecc.  468;  affd.  Croker  v.  Hertford  (1844)  4  Moo.  P.  C.  339;  Bremer  v. 
Freeman  (1857)  10  Moo.  P.  C.  306;  Moultrie  v.  Hunt  (1861)  23  N.  Y. 
394.  The  English  law  was  in  a  state  of  doubt  prior  to  this  time.  It  had 
been  held  that  a  will  executed  by  an  Englishman  abroad  might  be  in 
the  English  form.  Duchess  of  Kingston  Case,  cited  in  2  Add.  21 ;  Curling 
v.   Thornton    (1823)    2   Add.  6. 

wi86i,  St.  24  &  25  Vict.,  c.  114.  In  various  States  of  this  country 
also  the  rule  that  in  formal  respects  a  will  must  comply  with  the  law  of 
domicile  at  the  time  of  death  has  been  changed  by  statute. 
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Law.  These  considerations  detract  somewhat  from  the  authority 
of  this  case.27 

In  In  the  Goods  of  Lacroix28  the  question  arose  again  with  re- 
spect to  the  formal  validity  of  a  will,  but  this  time  under  the  Eng- 
lish Wills  Act.  The  will  and  codicils  in  the  case  were  executed  in 
Paris  in  the  English  form  by  a  born  Frenchman  who  had  subse- 
quently acquired  the  British  nationality.  The  testator's  domicile 
at  the  time  of  the  making  of  the  will  was  probably  in  France. 
Upon  the  affidavit  of  a  French  advocate  that  the  instruments  would 
be  held  valid  by  the  French  courts,  Sir  J.  Hannen  admitted  them  to 
probate  as  valid  according  to  the  law  of  the  place  where  made. 

In  this  case,  therefore,  the  rule  locus  regit  actum  under  the  Eng- 
lish Wills  Act  is  taken  to  refer  to  the  foreign  law  in  its  totality. 
But,  as  the  application  for  probate  was  ex  parte,  and  the  real  point 
in  question  was  simply  assumed,  not  considered,  the  case  is  not 
entitled  to  any  weight. 

In  the  case  of  In  re  Trufort,29  a  British  subject  by  birth,  who 
had  acquired  the  Swiss  nationality,  died  domiciled  in  France,  leav- 
ing personal  property  in  England,  Switzerland  and  Italy,  which 
he  bequeathed  to  defendant.  Plaintiff  claimed  nine-tenths  of  the 
estate  as  his  compulsory  portion  as  testator's  lawful  son  under  a 
judgment  rendered  by  the  courts  of  Zurich  in  accordance  with  the 
Zurich  law  of  succession.  The  competency  of  the  Zurich  courts 
in  the  matter  was  recognized  by  the  terms  of  a  treaty  between 
France  and  Switzerland.  Stirling,  /.,  held  that  the  judgment  was 
conclusive  upon  the  English   courts. 

This'case  has  been  cited  in  support  of  the  doctrine  of  Weiter- 
verweisung.zo  In  reality,  it  stands  only  for  the  limited  proposition 
submitted  to  the  Institute  of  International  Law,  and  regarded  by 
its  members  as  distinct  from  renvoi, — to  the  effect  that  where  the 
law  of  the  State  in  which  a  party  has  a  domicile  and  the  law  of  the 
country  of  which  he  is  a  subject  agree  that  the  law  of  one  of  them 
is  to  govern,  the  rights  created  by  such  law  should  be  enforced  or 
recognized  in  all  jurisdictions  in  which  either  the  lex  domicilii  or 
the  lex  patricu  is  regarded  as  the  proper  rule.31 

"See  also,  Bate,  Notes  on  Renvoi  109-111;  Abbott,  24  Law  Quart. 
Rev.    142-144. 

23 (1887)  L.  R.  2  P.  D.  94. 

10 (1887)    L.   R.   36  Ch.   D.   600. 

30Dicey,  Conflict  of  Laws  (2d  ed.)  718-719;  Westlake,  Private  Inter- 
national Law    (4th  ed.)    38-39,   104. 

"For  an  explanation  of  the  case  see  also  Bate,  Notes  on  Renvoi  112; 
Abbott,  24  Law  Quart.  Rev.  142.  The  conclusions  reached  in  this  case 
find   support  in  an   interesting  article  by   Schnell,   5   Niemeyer  337-343. 
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The  case  of  Armitage  v.  The  Attorney-General32  involved  the 
validity  of  a  divorce  procured  in  South  Dakota  by  a  married  woman 
under  circumstances  which  would  give  that  court  no  jurisdiction 
according  to  English  law,  but  proved  to  be  sufficient  under  the  law 
of  New  York,  the  State  in  which  the  husband  was  domiciled.  It 
was  held  that  inasmuch  as  the  courts  of  the  State  of  the  husband's 
domicile  would  recognize  the  decree  in  this  instance,  the  divorce 
should  be  deemed  valid  in  England,  notwithstanding  the  English 
rule  that  the  courts  of  the  State  in  which  the  husband  has  his 
domicile  shall  be  regarded  as  having  exclusive  jurisdiction  for 
divorce. 

The  doctrine  of  this  case  again,  if  supportable  at  all,  may  prop- 
erly be  regarded  as  limited  to  cases  of  marriage  or  divorce  and  as 
applicable  to  them  only  where,  as  the  result  of  such  application, 
the  marriage  or  divorce  will  be  sustained.  It  will  be  remembered 
that  the  second  commission  for  the  preparation  of  the  German 
Civil  Code,  which  rejected  renvoi  in  general,  sanctioned  it  upon 
grounds  of  expediency  in  the  cases  and  for  the  purpose  just  men- 
tioned. 

The  first  English  case  in  which  the  question  of  renvoi  was 
actually  considered  was  that  of  In  re  Johnson.33  The  facts,  in 
brief,  were  as  follows:  Mary  Johnson,  a  British  subject,  whose 
domicile  of  origin  was  Malta,  died  domiciled  in  the  Grand-Duchy 
of  Baden.  Germany,  leaving  personal  property  in  Baden  and  in  Eng- 
land. The  litigation  related  to  the  distribution  of  the  movable 
property  left  in  England  which  was  undisposed  of  by  will.  It 
was  proved  that  under  the  Baden  law,  the  law  of  the  countrv  of 
which  the  deceased  was  a  subject  at  the  time  of  her  death,  would 
govern.34  Farwell,  /.,  held  that  the  statute  of  distributions  of 
Malta,  that  is,  of  the  domicile  of  origin,  should  govern,  basing  his 
conclusion  upon  two  distinct  lines  of  argument.  The  principal 
argument  advanced  was  that  Mary  Johnson  had  not  acquired  a 
domicile  in  Baden,  inasmuch  as  the  Baden  law  attributed  no  effect 
to  domicile,  the  learned  court  saying: 

"[1906]  P.  135. 

33[i903]   1  Ch.  821,  827-8. 

MIn  this  case,  therefore,  the  issue  of  renvoi  was  squarely  raised  with 
respect  to  cases  in  which  the  lex  domicilii  comes  into  conflict  with  the 
lex  patriae.  Abbott,  in  24  Law  Quart.  Rev.  140-145,  gives  too  restricted  a 
meaning  to  renvoi  when  he  considers  cases  in  which  there  has  been  a 
reascertainment  of  domicile  with  reference  to  the  foreign  law  as  the 
only  instance  of  true  renvoi.  The  question  of  renvoi,  as  generally  under- 
stood, is  involved  whenever  the  rules  of  Private  International  Law  of  the 
countries   concerned   differ. 
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"In  order  to  establish  a  new  domicile  of  choice,  the  Court  has 
to  be  satisfied  that  it  has  been  adopted  animo  et  facto — it  is  essen- 
tial that  there  should  be  both  animus  and  factum.  When,  there- 
fore, the  law  of  the  land  said  to  be  chosen  as  the  new  domicile 
disregards  domicile  and  declines  to  distribute  in  accordance  there- 
with or  to  treat  it  as  of  any  force,  there  cannot  have  been  any 
change  of  domicile  de  facto ;  and  the  case  is  accordingly  remitted 
to  this  Court  as  a  case  where  the  propositus  has  intended  but  has 
failed  to  obtain  any  effectual  domicile  of  choice.  No  change  is 
effectual  unless  the  factum  is  proved,  and  the  factum  cannot  exist 
in  a  country  where  the  law  refuses  to  recognize  it.  The  result  is 
that  this  Court  must  conclude  that  a  domicile  of  choice,  ineffectual 
to  create  any  rights  and  liabilities  governing  the  distribution  of 
movables  in  the  country  supposed  to  have  been  chosen,  is  for  this 
purpose  no  domicile  at  all.  and  that  the  propositus,  therefore,  is 
left  with  his  domicile  of  origin  unaffected.  The  Baden  Courts 
would  in  effect  have  disavowed  him  and  disclaimed  jurisdiction." 

In  answer  to  this  argument  it  is  sufficient  to  remark  that  it 
disregards  the  prevailing  rule,  which  is,  that  the  question  of  domi- 
cile,— a  mixed  question  of  law  and  fact, — is  to  be  determined  in 
accordance  with  the  law  of  the  State  in  which  the  property  affected 
is  situated.33  Moreover,  the  court's  assumption  that  the  courts  of 
Baden  would  have  declined  jurisdiction  is  erroneous  in  fact.  Under 
Sections  13  and  27  of  the  German  Code  of  Civil  Procedure  juris- 
diction on  the  part  of  the  Baden  courts  exists  in  matters  of  suc- 
cession where  the  deceased  was  a  resident  of  Baden  at  the  time  of 
his  death. 

The  second  line  of  reasoning,  in  the  words  of  Justice  Farwell, 
was  as  follows : 

"The  Baden  Courts  would  have  really  refused  jurisdiction;  but, 
even  if  this  were  not  so,  I  should  arrive  at  the  same  conclusion  in 
a  different  way.  When  it  is  said  that  the  Baden  Courts  regard  the 
nationality  of  the  propositus.  I  apprehend  that  this  means  that  they 
distribute  according  to  the  law  of  the  nation  to  which  the  propositus 
belongs,  or  in  other  words,  of  which  he  is  a  subject.  But  the 
British  Empire  is  composed  of  a  large  number  of  States,  countries, 
and  colonies  *  *  *  [with]  many  different  systems  of  law  within 
its  bounds.  There  is  no  one  uniform  law  of  this  Empire  which  can 
be  taken  for  this  purpose  as  the  law  of  the  nationality  of  the 
propositus.  To  what  nationality,  then,  does  the  propositus  belong, 
or  of  whom  is  he  a  subject?  The  only  possible  answer  appears  to 
me  to  be  that  he  is  a  subject  of  the  British  Crown,  and  that  his 

^Collier  v.  Rivaz  (1841)  2  Curt.  Ecc.  855;  Anderson  v.  Laneuville 
(1854)  9  Moo.  P.  C.  325;  Bremer  v.  Freeman  (1857)  10  Moo.  P.  C.  306; 
Hamilton  v.  Dallas  (1875)  L.  R.  1  Ch.  D.  257;  In  re  Martin  [1900]  P. 
(C.  A.)  227,  Lindley;  Harral  v.  Harral  (1884)  39  N.  J.  Eq.  279.  But 
see  In  re  Bowes    (1906)    22  T.  L.  R.  711. 
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nationality  is  the  British  Empire ;  but  inasmuch  as  there  is  no  one 
law  of  the  Empire  to  which  the  rule  in  question  can  refer,  resort 
must  be  had  to  the  law  of  England.  *  *  *  Foreign  States  are  in 
diplomatic  relation  with  this  country  as  representing  the  whole 
Empire.  They  know  nothing  officially  of  Scotland  or  Canada,  or 
the  Colonies,  still  less,  perhaps,  of  the  Channel  Islands  or  the  Isle 
of  Man.  *  *  *  The  only  possible  solution  appears  to  me  to  be 
that  foreign  Courts  must  necessarily  refer  such  questions  as  these 
to  and  decide  them  according  to  the  law  of  the  country  with  which 
alone  they  are  in  diplomatic  relation ;  and  inasmuch  as  the  law  of 
England  distributes  such  movables  in  accordance  with  domicile 
of  origin  substantial  justice  is  done  to  all  His  Majesty's  subjects. 
*  *  *  I  conclude,  therefore,  that  distribution  according  to  the  law 
of  the  nationality  means  according  to  English  law,  but  according 
to  that  law  as  applicable  to  the  particular  propositus,  and  not  to 
Englishmen  generally  without  regard  to  their  domicile  of  origin."36 

In  this  second  line  of  reasoning  the  learned  court,  like  the  Pre- 
rogative Court  in  Collier  v.  Rivas,  evidently  intended  to  arrive  at 
the  conclusion  which  the  Baden  courts  would  have  reached  had 
the  case  been  presented  to  them  for  adjudication,  but  no  such 
course  was  actually  pursued.  Courts  that  have  adopted  the  prin- 
ciple of  nationality  in  their  Private  International  Law  are,  of 
course,  confronted  with  a  difficulty  when  the  party  in  question  is  a 
citizen  or  subject  of  a  country  which  has  no  uniform  legislation  on 
the  point  in  issue,  as  is  usually  the  case  with  respect  to  Great 
Britain  and  the  United  States.  The  difficulty  has  been  solved  by 
them  by  the  application  of  the  law  of  that  portion  of  the  country 
in  which  the  party  concerned  had  his  last  abode.37  Under  the  facts 
of  this  case  the  law  of  Malta  would  have  become  applicable.  But 
if  the  learned  court  deemed  it  its  duty  to  decide  the  question  as  if 
it  were  sitting  in  Baden,  it  should  have  inquired  whether  renvoi 
was  a  part  of  the  Baden  law,  for  the  courts  of  Baden  would  be 
justified  in  distributing  the  property  in  accordance  with  the  Maltese 
statute  of  distributions  only  in  the  event  that  they  understood  their 
lex  patrice  to  refer  merely  to  the  internal  law  of  the  foreign  country. 
But  if  they  understood  their  rules  governing  the  Conflict  of  Laws 
as  referring  to  foreign  law  in  its  totality,  and  finding  that  the 
Maltese  rule  of  Private  International  Law  on  the  point  in  question 
{lex  domicilii)  called  for  the  application  of  the  law  of  Baden,  they 
would  have  followed  such  reference  and  distributed  the  property 

"[1903]  1  Ch.  821,  832-835. 

^Trib.  Civ.  Pau,  Apr.  19,  1901  (29  Clunet  858)  ;  Trib.  Civ.  Seine,  March 
11.  1904  (34  Clunet  434);  App.  Paris,  Aug.  1,  1905  (D.  1906,  2,  169); 
OLG  Karlsruhe,  Oct.  23,   1897  and   RG   Apr.    19.    1898    (9  Niemeyer   134). 
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in  accordance  with  the  provisions  of  their  own  law.38  The  state- 
ment, moreover,  that  the  English  law  would  distribute  such  mova- 
bles in  accordance  with  the  law  of  the  domicile  of  origin  is  in- 
correct. The  lex  domicilii  at  the  time  of  death  is  the  clearly 
established  law  in  this  regard.  Upon  the  false  assumption  that  no 
domicile  had  been  acquired  in  Baden  the  domicile  of  origin  would 
have  remained,  of  course,  unchanged  in  this  particular  case.  But 
if  the  deceased  had  established  a  domicile  in  another  part  of  the 
British  Empire  or  in  a  foreign  country  before  going  to  Baden,  the 
result  reached  by  application  of  the  law  of  domicile  of  origin 
would  not  have  been  identical  with  that  of  the  Baden  courts,  under 
the  renvoi  theory  or  in  the  absence  of  such  theory,  had  the  case 
come  before   them   for   decision. 

In  view  of  the  erroneous  and  confused  reasoning  of  the  case 
and  its  disregard  for  established  rules  of  English  law,  In  re  John- 
son lends  little,  if  any,  support  to  renvoi. 

Renvoi  came  before  Mr.  Justice  Farwell  in  another  case,  In  re 
Baines,  decided  March  13,  1903.  The  case  is  unreported,  but  Dicey 
gives  the  following  statement  of  it : 

"A  British  subject  probably,  but  not  certainly,  domiciled  in 
England,  was  possessed  of  land  in  Egypt.  He  died  leaving  a  will 
valid  in  form  according  to  the  law  both  of  England  and  of  Egypt. 
His  Egyptian  land  was  sold  by  his  executors.  The  proceeds 
(£16,000)  were  lodged  in  a  bank  in  England.  The  dispositions  of 
the  deceased's  will  were  valid  according  to  the  law  of  England,  but 
invalid  according  to  the  local  or  territorial  law  of  Egypt.  It  was 
admitted  on  all  hands  that  the  right  of  succession  to  the  £16,000 
depended  upon  the  right  to  succession  to  the  Egyptian  land.  But 
succession  to  land  is  under  the  Egyptian  Code  Civil,  Arts,  yy,  78 
'governed  by  the  law  of  the  nation  to  which  the  deceased  belongs.' 
The  meaning  of  the  article  was  disputed.  The  evidence  of  experts 
was  taken :  it  was  by  this  means  proved  that  the  Egyptian  courts 
would  hold  that  in  the  circumstances  of  the  case  succession  to  the 
deceased  must,  under  the  articles  of  the  Egyptian  Code,  be  gov- 
erned bv  the  ordinarv  territorial  law  of  England.  The  will  was 
held  valid."39 

It  is  apparent  from  the  above  statement  of  the  case  that  the 
Egyptian  law,  applicable  as  the  lex  rci  sitce,  was  referred  to  in  its 
totality  by  the  English  law. 

"'The  law  of  Baden  at  the  time  was  adverse  to  renvoi.  OLG  Karlsruhe, 
Oct.  23,  1897  (9  Xiemeyer  134).  See  also  Kahn,  30  Ihering's  Jahrbiicher 
fiir  die  Dogmatik  12;  Kahn,  36  id.  406.  Had  Mrs.  Johnson  died  since 
January  1,  1900,  Art.  27  of  the  Law  of  Introduction  to  the  German  Civil 
Code  would  have  compelled  the  Baden  judge  to  make  the  distribution  in 
accordance  with  the  provisions  of  the  German  Code  relating  to  succession. 

^Conflict  of  Laws   (2d  ed.)   723. 
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Advocates  of  renvoi,  it  must  be  admitted,  find  support  for  their 
views  in  the  cases  so  far  discussed.  Liberally  construed,  the  cases 
would  establish  renvoi  as  a  part  of  the  English  law  in  the  sense  of 
Collier  v.  Rivaz,  in  a  more  radical  form  than  that  assigned  to  it  in 
any  other  country  either  by  the  courts  or  jurists.  They  would  seem 
to  sanction  Weiterverweisung  (In  re  Trufort)  as  well  as  renvoi 
proper,  and  to  require  an  application  of  this  doctrine  not  merely 
to  cases  in  which  the  lex  domicilii  and  the  lex  patricc  are  in  conflict, 
but  also  to  all  other  cases,  whatever  the  rule  of  Private  Interna- 
tional Law  involved  in  regard  to  which  differences  may  exist  in 
the  countries  concerned  (In  the  Goods  of  Lacroix,  In  re  Bmnes). 

The  contention  has  been  made40  that  the  law  of  England  has 
been  settled  to  the  contrary  by  Bremer  v.  Freeman,41  decided  bv 
the  Court  of  Appeal.  But  this  view  is  erroneous.  The  question 
in  that  case  related  to  the  formal  validity  of  a  will,  disposing  of 
personal  property  in  England,  which  had  been  executed  in  the 
English  form  in  Paris  by  an  Englishwoman,  who  was  domiciled  in 
France  in  the  English  sense  but  not  in  the  French  sense,  for  want 
of  governmental  authorization.42 

After  having  found  that  in  accordance  with  the  English  law 
regarding  domicile  the  testatrix  had  acquired  a  domicile  in  France, 
Lord  Wensleydale  continued : 

"This  domicile  being  established  in  evidence,  the  burden  is 
thrown  on  the  Respondent  to  prove  that  the  Will,  in  the  English 
form,  is  sanctioned  by  the  municipal  law  of  France.  He  must 
show,  upon  the  balance  of  the  conflicting  evidence  in  the  cause,  that 
the  Wills  of  persons  so  domiciled,  in  that  form,  are  allowed  by  that 
law." 

The  learned  justice  thereupon  reviewed  the  testimony  of  French 
experts  regarding  the  meaning  of  Article  13  of  the  French  Code 
and  the  French  rules  of  Private  International  Law  with  respect  to 
the  formal  validity  of  wills ;  and  upon  such  testimony,  and  a  per- 
sonal investigation  of  the  decisions  of  the  French  courts  in  regard 
to  the  meaning  of  Article  13,  he  concluded,  (1)  that  Article  13 
did  not  deprive  foreigners  not  so  domiciled  of  the  power  to  make 
a  will;  (2)  that  under  the  law  of  France  the  will  in  the  English 
form  was  invalid. 

That  the  learned  court  must  have  understood  by  the  "munici- 
pal" law  of  France  French  law  in  its  totality  and  not  merely  its 
territorial  law  appears  from  the  fact  that  only  a  rule  relating  to  the 

"Abbott.  24  Law  Quart.  Rev.   143-146. 
41Ci857)    10  Moo.   P.  C.  306,  361. 
"See  Article  13,  French  Civil  Code. 
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Conflict  of  Laws  could  sanction  a  will  executed  in  France  in  the 
English  form.  But  inasmuch  as  the  case  turned  principally  upon 
the  question  of  domicile  and  the  meaning  of  Article  13  of  the 
French  Civil  Code,  the  problem  of  renvoi  not  even  being  considered, 
and  related,  moreover,  to  the  formal  requirements  of  a  will,  in 
regard  to  which  the  English  law,  as  a  result  of  this  decision43  has 
since  been  changed,  no  great  weight  can  be  attached  to  it  in  its 
bearing  upon  renvois 

Opposed  to  the  preceding  cases  is  Hamilton  v.  Dallas.**  In 
this  case  an  Englishman  domiciled  in  France  in  the  English  sense, 
but  without  having  obtained  an  authorized  domicile  there,46  died 
intestate  with  respect  to  a  part  of  his  estate,  and  the  question  was 
whether  the  next  of  kin  should  be  determined  in  accordance  with 
the  French  statute  of  distributions,  or  in  accordance  with  the  Eng- 
lish statute.  After  having  determined  that  the  deceased  had  ac- 
quired a  domicile  in  France  in  the  English,  though  not  in  the 
French,  sense,  Bacon,  V.  C,  assumed  as  a  matter  of  course  that 
the  French  statute  of  distributions  would  govern.  Had  the  learned 
judge  regarded  himself  as  sitting  in  France,  the  English  statute 
should  have  been  applied  by  virtue  of  the  lex  patricc  in  the  French 
system  of  Private  International  Law.47 

If  we  look  beyond  the  cases  calling  for  a  determination  of  the 
question  whether  the  foreign  law  should  be  understood  in  its 
totality  we  find  certain  decisions  by  the  House  of  Lords  which 
may  be  regarded  as  supporting,  by  implication,  the  doctrine  that 
renvoi  is  a  part  of  the  English  law.  Enohin  v.  Wylie,46  as  ex- 
plained by  Evuing  v.  Orr  Ezving,49  established  the  rule  that  assets 

43See  Phillimore,  Int.  Law,  IV,  p.  226. 

**At  the  time  of  the  rendering  of  this  decision  the  French  Court  of 
Cassation  recognized  the  optional  character  of  the  rule  "locus  regit  actum" 
only  with  respect  to  Frenchmen  executing  their  wills  ahroad.  See  Article 
909,  Civ.  Code.  Cass.  March  9,  1853  (D.  1853,  1,  217).  Very  recently  the 
optional  character  of  the  above  rule  has  been  extended  to  foreigners 
generally,  so  that  they  may  now  execute  their  wills  in  France,  as  far  as 
form  is  concerned,  by  observing  either  the  provisions  of  their  national 
law  or  those  of  French  law.     Cass.  Aug.  11,  1909  (36  Clunet  1097). 

4S(i875)   L.  R.  1  Ch.  D.  257. 

"Article  13,   French   Civil   Code. 

47In  the  absence  of  treaty  stipulations  or  of  an  authorized  domicile  in 
France  the  French  courts  would  be  required  to  apply  the  national  law  of 
the  deceased.  But  inasmuch  as  they  have  sanctioned  renvoi  they  would 
accept  a  reference  back  to  French  law.  Cass.  June  24,  1879  (1879,  I,  56)  ; 
Cass.  Feb.  22,  1882  (S.  1882,  1,  303);  App.  Grenoble,  March  31,  1908 
(35  Clunet  837).    Contra:  App.  Pau,  June  11,  1906  (D.  1907,  2,  1). 

**(i%62)  10  H.  L.  C.  1. 

48(i883)  9  App.  Cas.  34;   (1885)   10  App.  Cas.  4S3- 
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left  in  England  by  a  person  domiciled  abroad  may,  after  the  satis- 
faction of  local  creditors,  be  distributed  by  an  English  judge  ac- 
cording to  the  lex  domicilii,  or  be  handed  over  by  the  court  to  the 
foreign  representative  of  the  estate.50  Doglioni  v.  Crispin51  de- 
cided that  when  a  deceased  dies  domiciled  abroad  a  judgment  by  a 
court  of  the  State  of  domicile  declaring  who  is  entitled  to  the  per- 
sonal estate  will  be  regarded  as  final  in  England.  Should  the  prin- 
ciples laid  down  in  these  cases  govern  when  the  rules  of  Private 
International  Law  of  the  foreign  country  differ  from  those  of  the 
forum,  so  that  the  rights  to  the  succession  would  not  be  determined 
according  to  the  territorial  law  of  the  domicile,  renvoi  would  have 
become  an  established  part  of  the  law  of  England  in  so  far  as  it 
relates  to  the  lex  domicilii  in  the  law  of  succession.  That  such  is 
the  true  import  of  the  decisions  was  assumed  in  Re  Trufort52  by 
Justice  Stirling  with  respect  to  Doglioni  v.  Crispin.  But  if,  as  has 
been  shown  in  the  first  part  of  this  article,  the  non-application  of  the 
territorial  law  of  a  foreign  State  pointed  out  by  the  rules  govern- 
ing the  Conflict  of  Laws  in  the  forum,  in  compliance  with  the 
wishes  of  the  foreign  country,  constitutes  in  reality  a  violation  of 
the  principles  of  sovereignty  and  of  the  equality  of  independent 
States,  such  an  assumption  would  be  without  foundation.  Instead 
of  remitting  the  English  assets  to  the  foreign  court  the  English 
judge  should  make  the  distribution  himself  according  to  the  terri- 
torial law  of  the  country  in  which  the  deceased  had  his  domicile. 
The  decisions  in  Enohin  v.  Wylie  and  Ewing  v.  Orr  Eiving  rest 
upon  the  consideration  that  the  courts  of  the  domicile  are  in  a  bet- 
ter position  to  give  a  correct  interpretation  of  the  lex  domicilii  than 
are  the  courts  of  the  forum.53  But  when  it  appears  that  the  lex 
domicilii,  on  account  of  different  rules  of  Private  International 
Law,  would  apply  either  the  lex  fori  or  the  law  of  another  State 
no  valid  reason  exists  for  yielding  to  such  law.  By  a  similar  pro- 
cess of  reasoning  the  application  of  Doglioni  v.  Crispin  might  be 
limited  to  cases  in  which  the  foreign  court  has  determined  the 
rights  of  the  litigants  according  to  its  territorial  law.  Should  such 
a  restrictive  interpretation,  however,  not  be  permissible  in  view  of 
the  established  rules  relating  to  foreign  judgments,  Doglioni  v. 

s0So  Harvey  v.  Richards  (1818)  1  Mason  381;  Lawrence  v.  Kitteridge 
(1852)    21    Conn.   577. 

M(i866)  L.  R.  1  H.  L.  301. 

"(1887)   36  Ch.  D.  600. 

53See  also  Hare  v.  Nasmyth  (1823)  2  Add.  25;  De  Bonneval  v.  De 
Bonneval  (1838)  1  Curt.  Ecc.  856;  Laneuville  v.  Anderson  (i860)  2  Sw. 
&  Tr.  24. 
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Crispin  would  give  no  support  to  renvoi,  but  would  disclose  only 
the  peculiar  nature  of  the  law  governing  judgments. 

It  would  seem,  therefore,  that  renvoi  remains  unaffected  by 
Enohin  v.  Wylie,  Ewing  v.  Orr  Ewing  and  Doglioni  v.  Crispin. 

Other  cases  holding,  (i)  that  the  distribution  of  personal  prop- 
erty upon  death  shall  be  according  to  the  statute  of  distributions 
existing  under  the  law  of  the  domicile  at  the  time  of  death  not- 
withstanding the  fact  that  it  was  changed  by  subsequent  retroactive 
legislation,  valid  in  the  State  of  domicile;54  (2)  that  the  domicile 
of  the  deceased  shall  be  determined  according  to  the  lex  rei  sitce  et 
fori  irrespective  of  the  law  of  the  place  of  residence,55  have  been 
mentioned  as  opposed  to  renvoi.50  But  they  are  equally  inconclu- 
sive. In  the  cases  supporting  the  first  proposition  the  English 
courts  refused  to  make  the  distribution  in  the  manner  prescribed 
for  the  courts  of  the  domicile.  But  even  if  renvoi  were  part  of  the 
common  law  these  decisions  could  be  sustained  as  exceptions  to 
the  rule.  The  rights  of  the  next  of  kin  having  become  vested  at 
the  time  of  death  in  accordance  with  the  views  of  the  lex  fori,  any 
attempt  by  the  foreign  legislator  thereafter  to  divest  them  might  be 
disregarded  on  grounds  of  public  policy.  The  cases  sustaining  the 
second  proposition  have  generally  involved  the  peculiar  provision 
of  Article  13  of  the  Code  Napoleon,  which  provides:  "A  foreigner 
authorized  by  decree  to  establish  his  domicile  in  France  shall  enjoy 
all  civil  rights."  Whatever  may  be  the  effect  of  this  article  upon 
the  status  and  rights  of  foreigners  without  an  "authorized"  domi- 
cile, it  is  recognized  that  such  foreigners  may  have  a  domicile  de 
facto  in  France.57  The  difference  between  Anglo-American  and 
French  law  consists  then  not  in  an  inhibition  on  the  part  of  the 
French  law  against  the  establishment  by  foreigners  of  a  domicile 
in  the  Anglo-American  sense,  but  merely  in  the  fact  that  certain 
rights  granted  by  French  law  are  possessed  by  foreigners  only 
after  they  have  acquired  an  "authorized"  domicile.  These  cases, 
therefore,  are  not  opposed  to  renvoi.  They  have  no  direct  bearing 
upon  the  question. 

"Lynch  v.  Provisional  Gov.  of  Paraguay  (1871)  L.  R.  2  P.  &  D.  268; 
In  re  Aganoor's  Trusts  (1895)  64  L.  J.  Ch.  521. 

B5Collier  v.  Rivaz  (1841)  2  Curt.  Ecc.  855;  Anderson  v.  Laneuville 
(1854)  9  Moo.  P.  C.  325;  Bremer  v.  Freeman  (1857)  10  Moo.  P.  C.  306; 
Hamilton  v.  Dallas  (1875)  L.  R.  1  Ch.  D.  257;  In  re  Martin  [1900]  P. 
(C.  A.)  227  (Lindley)  ;  Harral  v.  Harral  (1884)  39  N.  J.  Eq.  279.  But 
see  In  re  Johnson  [1903]   1  Ch.  821;  In  re  Bowes  (1906)  22  T.  L.  R.  7H- 

66Abbott,  24  Law  Quart.  Rev.   I34-I.37- 

"Bordeaux,  Aug.  19,  1879  (7  Clunet  586)  ;  App.  Alger.  Feb.  27.  1894 
(21  Clunet  874)  ;  App.  Paris,  March  20.  1896  (23  Clunet  402)  ;  App.  Paris, 
July  9,    1902    (30  Clunet    181). 
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Can  it  be  said  in  the  light  of  the  foregoing  authority  that  renvoi 
has  become  an  established  part  of  the  English  law  ?  Leading  Eng- 
lish writers  have  answered  the  question  in  the  affirmative.58  It 
seems  to  the  writer,  however,  that  the  actual  case-law  does  not 
warrant  such  a  broad  and  positive  statement.  With  the  exception 
of  In  re  Bailies  and  In  the  Goods  of  Lacroix  the  English  cases 
holding  that  the  reference  was  to  the  foreign  law  in  its  totality  have 
involved  only  the  lex  domicilii.  In  this  class  of  cases,  as  all  oppo- 
nents of  renvoi  would  admit,  the  renvoi  doctrine  appears  in  its 
least  objectionable  form.  No  actual  decision  by  a  continental 
court  nor  legislative  provision  has  extended  renvoi  to  the  lex  rei 
sitae,  to  the  lex  loci  contractus  or  to  any  other  rule  of  the  Conflict  of 
Laws,  and  scarcely  a  jurist  can  be  found  who  would  give  it  such 
a  wide  application.  Whatever  the  merits  of  the  question  may  be 
upon  theory  an  extension  of  the  doctrine  beyond  the  lex  domicilii 
(lex  patrice)  has  appeared  impracticable.  Nothing  but  clear  and 
controlling  authority  can  be  deemed  sufficient  to  establish  renvoi 
as  a  general  rule  of  the  English  law.  If  In  the  Goods  of  Lacroix 
and  In  re  Babies  represent  the  English  law  the  validity  of  a  con- 
tract entered  into  in  Italy  by  two  Frenchmen  who  are  domiciled 
in  Italy  must  be  determined  by  the  English  courts  according  to  the 
territorial  law  of  France,  since  the  law  of  Italy  in  its  totality, 
presumably  applicable  under  the  English  rules  of  Private 
International  Law,  wrould  so  direct  (Dicey),  or,  if  West- 
lake's  view  is  correct,  according  to  the  territorial  law  of 
England  (lex  fori),  inasmuch  as  there  is  disagreement  be- 
tween the  English  and  Italian  rules  governing  the  Con- 
flict of  Laws  with  respect  to  contracts.  The  moment  it  is  a 
recognized  principle  that  the  lex  loci,  as  regards  form,  and  the  lex 
rei  sitce  refer  to  the  foreign  law  as  a  whole,  it  becomes  impossible 
to  contend  that  the  other  rules  of  Private  International  Law  have  a 
different  meaning.  It  is  submitted  that  the  general  application  of 
renvoi  in  the  English  law  will  require  for  its  support  stronger  au- 
thority than  that  afforded  by  In  the  Goods  of  Lacroix  and  In  re 
Baines,  the  former  an  ex  parte  and  the  latter  an  unreported  de- 
cision.59 It  may  be  said,  indeed,  that  even  in  its  application 
to  the  lex  domicilii  in  the  law  of  succession  renvoi  is  not  as  yet  an 

"Westlake,  Private  International  Law  (4th  ed.)  25-40;  Dicey,  Conflict 
of  Laws  (2d  ed.)  715-716;  Piggott,  Foreign  Judgments  (3d  ed.)  11,  pp. 
261-264.  See  also,  Brown.  25  Law  Quart.  Rev.  148,  153 ;  1  Williams  on 
Executors  and  Administrators   (7th  Am.  ed.)  440. 

59See  also  Bate,  Notes  on  Renvoi  9,  1 19-120;  Sewell,  3  Darras  523; 
25  Law  Quart.  Rev.  91. 
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established  part  of  the  English  law.  In  none  of  the  cases  relating 
to  renvoi,  with  the  exception  of  In  re  Johnson,  was  the  court  aware 
of  the  problem.  The  equivocal  meaning  of  the  term  "foreign  law" 
misled  both  court  and  counsel,  causing  them  to  assume  in  each  case 
that  the  lex  fori  referred  to  such  law  in  its  totality.  The  funda- 
mental error  underlying  such  an  assumption  has  since  that  time 
been  so  clearly  established  by  the  leading  jurists  of  the  world,  that, 
notwithstanding  the  great  authority  of  Westlake  and  Dicey,  it  may 
be  reasonably  hoped  that  when  the  doctrine  with  all  its  conse- 
quences is  squarely  presented  to  the  higher  English  courts  they 
will  not  hesitate  to  reject  the  decisions  of  the  courts  that  have  lent 
color  to  renvoi  in  the  English  law  as  unsound  in  theory  and  as 
opposed  to  the  principle  of  territorial  sovereignty — the  basis  of  the 
whole  Conflict  of  Laws. 

The  courts  of  the  United  States,  it  would  seem,  have  never  been 
called  upon  to  deal  with  the  question  of  renvoi.  Certain  portions 
of  the  opinion  in  Harral  v.  Harral60  might  create  the  belief  that  the 
Court  of  Errors  and  Appeals  of  New  Jersey  regarded  itself  as 
sitting  in  France,  but  it  is  more  than  likely  that  in  affirming  the 
judgment  of  the  lower  court,  which  had  made  it  perfectly  clear  that 
by  the  law  of  matrimonial  domicile  only  the  internal  or  territorial 
law  of  the  foreign  country  was  meant,  it  entered  upon  a  discussion 
of  the  French  rules  of  Private  International  Law  merely  for  the 
purpose  of  showing  that  they  agreed  with  American  law.  What- 
ever the  object  of  the  discussion,  as  there  was  no  disagreement  be- 
tween the  French  and  American  rules  of  Private  International 
Law  with  regard  to  the  point  in  issue,  the  doctrine  of  renvoi  was 
not  involved  in  the  case. 

The  renvoi  doctrine  is,  therefore,  no  part  of  the  Conflict  of 
Laws  of  the  United  States.  Its  introduction  into  our  law  would 
be  most  unfortunate  on  account  of  the  uncertainty  and  confusion 
to  which  it  would  give  rise  in  the  administration  of  justice  and  its 
demoralizing  effect  upon  the  future  development  of  the  Conflict  of 
Laws.61 

Ernest  G.  Lorenzen. 

The  George  Washington  University. 

60Ci884)   39  N.  J.  Eq.  279. 

"It  is  desired  to  corrpct  a  printer's  error  in  the  first  part  of  this  article, 
published  in  the  March  number.  On  pages  200  and  201,  in  footnote  42, 
views  are  attributed  to  v.  Bar  which  should  have  been  credited  to  Kahn. 
The  whole  of  footnote  42,  with  the  exception  of  the  first  paragraph, 
should  be  considered  a  part  of  footnote  46,  in  which  Kahn's  views  are 
discussed. 
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It  is  with  profound  sorrow  that  we  learn  of  the  death  of  James 
J.  Hogan,  who  was  formerly  an  editor  of  the  Review.  His  ability 
and  the  earnestness  of  his  purpose  commanded  admiration  and  con- 
fidence, and  his  loyal  friendship  endeared  him  to  his  associates.  In 
his  death,  every  editor  of  the  Review  who  knew  him  feels  a  sense  of 
personal  loss.  ^^^^^^^^^^^^^^^^^ 

NOTES. 

Effect  of  Time  Limitations  in  Tickets  Oyer  Connecting  Rail- 
roads.— It  is  well  established  that  a  carrier  may  prescribe  the  time 
within  which  a  ticket  must  be  used,  provided  the  limitation  be  a  rea- 
sonable one.1  The  time  is  reasonable  if,  in  view  of  the  then  existing 
rirrumstances  and  conditions,  the  passenger  can  by  the  exercise  of  rea- 
sonable diligence  complete  the  journey  within  the  time  limited.2  Under 
what  circumstances  such  a  limitation  is  binding  on  a  passenger,  how- 
ever,  is  a  vexed  question.     In   the   absence  of   a   reduced  rate,   some 

'Elliott,  Railroads  §  1598. 

2G.  C.  &  S.  E  Ry.  Co.  v.  Wright  (1893)  2  Tex.  Civ.  App.  463.  For  an 
extension  of  the  rule  see  Tex.  &  Pac.  Ry.  Co.  v.  Dennis  (1893)  4  Tex. 
Civ.  App.  90. 
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courts  argue  that  a  ticket  is  only  evidence  of  the  contract  implied  by 
law,  and  a  token  to  enable  the  carrier  to  recognize  the  bearer  as  the 
person  entitled  to  carriage,  and,  therefore,  in  the  absence  of  an  express 
contract,  a  time  limitation  is  of  no  effect  unless  the  passenger's  atten- 
tion is  called  to  it  and  he  assents  thereto.3  But  the  better  view  at  the 
present  time  seems  to  be  that  a  ticket  is  something  more  than  a  mere 
receipt  because  it  entitles  one  to  future  rights  and  is,  in  fact,  a  formal 
contract  the  terms  of  which  are  fixed  by  custom.4  Accordingly,  since 
the  time  limitation  is  customary  the  purchaser  is  bound  to  take  notice 
of  that  term.5  Certainly  where  the  ticket  is  sold  at  a  reduced  rate  the 
purchaser  is  put  on  notice  that  it  may  contain  special  provisions,  and 
he  is  therefore  bound  by  a  time  limitation  regardless  of  his  actual 
knowledge.6  In  the  case  of  a  binding  limitation  the  honoring  of  the 
ticket  before  midnight  of  the  day  on  which  the  ticket  expires  entitles 
the  passenger  to  complete  the  journey,  even  though  it  may  not  term- 
inate within  the  time  limit.7  This  is  either  on  the  theory  that  the  law 
looks  with  disfavor  on  forfeitures  and,  therefore,  construes  the  limita- 
tion most  favorably  to  the  passenger,8  or  that  the  ticket  when  pre- 
sented for  use  and  accepted,  is  at  once  used  for  the  purposes  of  the 
entire  trip  and  cannot  be  made  use  of  again.9 

The  recent  case  of  Brian  v.  Oregon  Short  Line  B.  Co.  (Mont. 
1909)  105  Pac.  489  involved  the  application  of  these  principles  to  the 
case  of  connecting  carriers.  The  court  held  that  the  ticket  must  be 
presented  to  the  final  carrier  before  the  expiration  of  the  time  limited, 
and  that  the  final  carrier  was  not  liable  because  of  delays  caused  by 
prior  carriers.  It  is  true  that  where  there  is  a  partnership,10  or  a 
joint  contract,11  or  perhaps,  in  the  absence  of  other  qualifying  pro- 
visions, where  the  trip  is  to  be  continuous  over  the  entire  route,12  that 
the  connecting  carriers  are  all  liable  for  the  default  of  anyone.13     In 

3Boyd  v.  Spencer  (1898)  103  Ga.  828;  Louisville  &  Nashville  R.  R.  Co. 
v.  Turner   (1898)    100  Tenn.  213. 

4Beale,  1  Harv.  L.  Rev.  17;  Elliott.  Railroads  §  1593;  Hanlon  v.  111. 
Central  R.  R.  Co.   (1S99)    109  la.  136. 

'Chicago  &  A.  R.  Co.  v.  Mulford  (1896)  162  111.  522;  Freeman  v.  A.  T. 
&  S.  F.  Ry.  Co.    (1905)   71  Kan.  327. 

6Elliott  v.  So.  Pac.  Co.   (1904)   145  Cal.  441. 

7Evans  v.  St.  L.  I.  M.  &  S.  Ry.  Co.   (1882)   11  Mo.  App.  463. 

"Cleveland  etc.  Ry.  Co.  v.  Kinsley  (1901)   27  Ind.  App.  135. 

"Beale  &  Wyman,  Railroad  Rate  Regulation  §  673;  Auerbach  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.  (1882)  89  N.  Y.  281.  For  the  effect  of  various  time 
limitations  see  Lundy  v.  Cent.  Pac.  R.  R.  Co.  (1885)  66  Cal.  191;  G.  C.  & 
S.  F.  Ry.  Co.  v.  Wright  supra;  Pier  v.  Finch  (N.  Y.  1857)  24  Barb.  514; 
Boyd  v.  Spencer  supra. 

10 A.  T.  &  S.  F.  Ry.  Co.  v.  Grant  (1894)  6  Tex.  Civ.  App.  674,  680; 
Champion  v.  Bostwick    (N.  Y.   1837)    18  Wend.   175,  181. 

uKnott  v.  R.  &  G.  R.  R.  Co.  (1887)  98  N.  C.  73;  Lowenburg  v.  Jones 
(1879)   56  Miss.  688. 

"See  G.  C.  &  S.  F.  Ry.  Co.  v.  Looney  (1892)  85  Tex.  158;  Lundy  v. 
Cent.  Pac.  R.  R.  Co.  supra. 

"Swift  et  al.  v.  Pac.  Mail  S.S.  Co.  (1887)  106  N.  Y.  206;  Block  v. 
Fitchburg  R.  R.  (1885)  139  Mass.  308;  Barter  v.  Wheeler  (1869)  49 
N.  H.  9,  27.  The  establishment  of  through  rates  is  not  of  itself  sufficient 
to  establish  such  a  partnership  or  joint  contract.  Wehman  v.  M.  St.  P. 
&  S.  Ste  M.  Ry.  Co.  (1894)  58  Minn.  22;  Chicago  &  A.  R.  Co.  v.  Mulford 
supra. 
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the  case  of  a  limited  ticket  where  the  contract  is  joint  it  would  also 
seem  that  the  final  carrier  might  be  held  individually  liable  on  the 
ground  that,  although  the  presentation  of  the  ticket  within  the  time 
limited  is  a  condition  precedent  to  the  right  of  carriage,  yet,  where 
performance  of  the  condition  has  been  made  impossible  by  the  act  of 
some  of  the  joint  obligors,  the  other  cannot  insist  on  its  performance. 
Again,  the  ticket  might  be  considered  an  entirety,  so  that  the  com- 
mencement of  the  journey  within  the  time  limited  would  be  sufficient, 
and  subsequent  carriers  would  have  to  honor  the  ticket  although  not 
presented  to  them  until  after  the  expiration  of  the  limitation,  as  in 
the  case  of  a  ticket  over  one  line.14  However,  in  the  case  of  a  coupon 
ticket  it  is  generally  held  that  the  initial  carrier  is  only  the  selling 
agent  for  the  other  carriers15  and,  that  in  so  far  as  the  duties  and 
responsibilities  of  the  different  carriers  are  concerned,  it  is  equivalent 
to  the  purchase  of  a  ticket  at  the  office  of  each  company  constituting 
the  through  line.16  It  follows  that  the  passenger  may  stop  over  be- 
tween connections,  the  phrase  "continuous  passage,"  as  contained  in 
the  ticket,  being  interpreted,  as  in  the  case  of  Brian  v.  Oregon  Short 
Line  R.  Co.,  to  mean  only  a  continuous  passage  over  each  individual  rail- 
road.17 In  these  cases,  therefore,  since  the  contract  is  entered  into 
with  each  road  individually,  it  is  obvious  that  the  limitation  applies 
to  each  coupon  separately,  and  that  the  ticket  must  be  presented  to  the 
final  carrier  before  the  expiration  of  the  time  limit.18  This  is  a  con- 
dition precedent  to  the  right  of  carriage,  and  since  nothing  will  excuse 
the  performance  of  such  a  condition,  no  carrier  can  be  compelled  to 
honor  the  ticket  because  the  default  of  prior  carriers  has  prevented  its 
timely  use.19  However,  the  condition  to  be  binding  must  be  reason- 
able, so  that  the  final  carrier  must  honor  a  ticket  containing  an  un- 
reasonable time  limitation  provided  the  passenger  has  availed  himself 
of  the  first  reasonable  opportunity  to  begin  the  journey,  and  has  rea- 
sonably continued  it.20 

Even  where  the  limitation  is  reasonable  a  passenger  prevented 
through  the  fault  of  prior  carriers  from  using  his  ticket  should  have 
some  remedy,  and  it  has  been  intimated  that  the  carrier  causing  the 
delay  is  suable.21  In  general,  carriers  are  liable  ex  delicto  for  reason- 
ably foreseeable  damages  resulting  from  delays  due  to  their  own  fault.22 
It  is  submitted  that  connecting  carriers  who  issue  through  tickets  are 
reasonably  chargeable  with  knowledge  of  one  another's  schedules  and 
train  connections.     Consequently  the  death  of  the  ticket  for  any  sub- 

,4G.  C.  &  S.  F.  Ry.  Co.  v.  Looney  supra. 

"Nicholas  v.  So.  Pac.  Co.  (1892)  23  Ore.  123;  Hartan  v.  Eastern 
R.  R.  Co.    (1873)    114  Mass.  44. 

"Perm.  R.  R.  Co.  v.  Connell  (1884)  112  111.  295;  Knight  v.  Portland 
S.  &  P.  R.  R.  Co.  (1868)  56  Me.  234. 

17Auerbach  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  supra;  Brooke  v.  Grand  Trunk 
R.  W.   Co.    (1863)    15  Mich.  332. 

"Rutherford  v.  S.  L.  S.  W.  Rv.  Co.  (1902)  28  Tex.  Civ.  App.  625; 
Auerbach  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  supra. 

"G.  C.  &  S.  F.  Ry.  Co.  v.  Looney  supra;  Penn.  Co.  v.  Hine  (1884)  41 
Oh.  St.  276. 

20Little  Rock  etc.  Ry.  v.  Dean  (1884)  43  Ark.  529;  Tex.  &  Pac.  Ry.  Co. 
v.  Dennis  supra. 

21  See  G.   C.  &   S.   F   Ry.   Co.  v.  Looney  supra. 

"Miller  v..  So.  Ry.   (1903)  69  S.  C.  116. 
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sequent  stage  of  the  journey  is  a  reasonably  foreseeable  consequence  of 
actionable  delay  by  a  carrier  to  whom  the  ticket  is  presented  at  a  time, 
when,  the  ticket  would  be  good  for  the  balance  of  the  journey  only 
in  the  absence  of  such  delay.  Nor  is  it  a  defense  to  such  a  carrier  to 
prove  delay  by  prior  carriers.  It  is  immaterial  that  an  earlier  train 
could  have  been  taken  on  the  defendant's  road,23  for  a  passenger  has  a 
right  to  defer  beginning  any  stage  of  his  journey  until  the  last  train 
which,  if  on  time,  will  enable  him  ultimately  to  present  his  ticket  to 
the  final  carrier  before  the  expiration  of  the  time  limit.  This  follows 
because  of  the  stopover  privileges  attaching  to  a  coupon  ticket.  If  the 
delay  caused  by  the  various  carriers  is  non-actionable  the  passenger  is 
without  remedy.  The  consequent  hardship  is  obvious,  and  it  would 
seem  that  in  cases  of  this  character  the  courts  should  be  liberal  in  their 
construction  of  the  reasonableness  of  the  time  limitation. 


The  Position  of  a  Principal  Whose  Agent  Has  Exacted  From 
The  Borrower  a  Usurious  Bonus. — A  recent  New  York  case,  Silver- 
man v.  Katz  (1910)  120  N.  Y.  Supp.  790,  affirms  the  doctrine,  which 
despite  vigorous  criticism1  is  now  generally  accepted,  that  a  principal, 
whose  agent  without  his  knowledge  or  consent,  in  addition  to  the  legal 
rate  of  interest,  exacts  from  the  borrower  a  commission  for  himself,  is 
not   chargeable  with   usury. 

The  opposing  argument  rests  largely  on  the  ground  that  the  entire 
transaction  between  the  borrower  and  agent  is  a  single  contract.  This, 
however,  apparently  disregards  the  actual  facts  since  no  one  of  the 
three  parties  concerned  intends  that  the  agent's  exaction  for  himself 
shall  be  a  part  of  the  contract  between  lender  and  borrower.  The 
borrower  is  not  entitled  so  to  regard  the  transaction  for,  since  such 
a  contract  would  be  illegal,  the  agent  cannot  be  presumed  to  have 
authority  to  make  it.2  Moreover,  the  agent's  demand  is  clearly  a  per- 
sonal one,  interposed  as  a  condition  precedent  to  the  creation  of  the 
principal   contract. 

A  further  objection  to  the  binding  force  of  the  agent's  act  upon  the 
principal  is  found  in  the  fact  that  although  the  principal  is  innocent, 
the  borrower  is  cognizant  of  the  wrongful  act.  The  resulting  hardship 
upon  the  lender  and  the  danger  of  opening  a  door  to  fraud  upon  him 
that  would  be  created  by  allowing  the  borrower  to  set  up  the  plea  of 
usury  under  such  circumstances  have  undoubtedly  been  important  fac- 
tors in  the  adoption  of  the  present  rule.  The  borrower  can  scarcely 
be  said  to  be  in  a  position  to  invoke  the  rule  of  the  principal's  liability 
for  the  wrongful  acts  of  the  agent  since  the  reason  on  which  that  lia- 
bility ordinarily  rests — that  where  one  of  two  innocent  parties  must 
suffer,  the  loss  should  fall  on  him  who  made  possible  the  wrongdoing — 
operates  in  this  case  to  throw  the  responsibility  on  the  borrower.  In- 
deed, the  latter  can  be  said  to  be  innocent  only  on  the  theory  that  he 
acted  involuntarily  and  as  a  victim  of  oppression.  Although  this 
theory  may  so  apply  where  the  borrower  is  dealing  directly  with  a 
principal,  when  he  negotiates  with  an  agent  the  fact  that  the  transac- 
tion proposed  by  the  latter  is  illegal  should  put  the  borrower  on  notice 

"Little  Rock  etc.  Ry.  Co.  v.  Dean  supra,  at  533. 

*Condit  v.  Baldwin  (i860)  21  N.  Y.  219  (dissenting  opinion)  ;  Bell  v. 
Day  (1865)  32  N.  Y.  165  (dissenting  opinion)  ;  New  England  etc.  Co.  v. 
Hendrickson  (1882)   13  Neb.  157;  Robinson  v.  Blaker  (1902)  85  Minn.  242. 

2Call  v.   Palmer   (1885)    116  U.  S.  98. 
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to  question  the  existence  of  the  agent's  authority  to  make  such  a  con- 
tract. Some  courts,  however,  though  admitting  that  no  authorization 
can  be  found  where  the  agency  is  special,  hold  that  where  the  loan  is 
made  by  a  general  agent  the  principal  is  liable  on  the  theory  of  a  pre- 
sumed authorization.3  The  distinction  seems  fallacious  for  the  reason 
that  the  absence  of  authority  to  exact  usury  is  not  the  result  of  a  secret 
limitation  of  the  agent's  authority  but  of  a  presumption  of  law  of 
which  third  parties  are  charged  with  notice.  Where  the  principal  is 
chargeable  with  knowledge  of  the  general  agent's  methods  of  business 
he  may,  of  course,  be  made  liable  on  that  ground.4 

The  doctrine  has  been  further  criticised  on  the  ground  that  it  pro- 
ceeds on  the  theory  that  the  principal  can  not  recover  the  commission 
exacted  by  his  agent.  The  law  is  well  settled  that  the  secret  profits 
of  an  agent  belong  to  his  principal5  and  it  is  argued  that  since  both 
interest  and  commission  become  the  property  of  the  principal  he  is 
chargeable  with  receiving  a  usurious  amount.  Granting  that  the  prin- 
cipal is  entitled  to  recover  this  commission,  since  he  made  the  loan 
in  ignorance  of  such  excess,  he  cannot  be  charged  with  the  intent  which 
is  essential  to  usury.6  It  is  true,  as  argued,  that  this  requirement  is 
satisfied  if  an  intent  to  take  an  amount  exceeding  the  statutory  rate 
exists,  a  criminal  purpose  being  unnecessary.  But  it  is  clear  that  the 
lender  has  entertained  no  such  intent.  Nor  can  he  be  charged  with 
the  agent's  intent  since  the  acts  of  an  agent  outside  of  the  scope  of  his 
authority  are  not  imputable  to  the  principal.  It  follows  that  if  the 
principal  makes  the  loan  with  knowledge  of  the  agent's  exaction  he  is 
chargeable  with  usury  even  though  he  receive  no  benefits  from  it.7 

"Where  the  principal,  subsequent  to  the  loan  and  prior  to  suing  on 
the  obligation,  learns  of  and  recovers  the  commission  it  is  doubtful 
if  the  courts  would  protect  him  against  the  plea  of  usury.  It  is  true 
that  the  agent  was  not  acting  ostensibly  for  the  principal  in  exacting 
the  commission,  and  an  act,  in  order  to  be  capable  of  ratification,  must 
have  been  done  for  the  person  ratifying  it.  But  it  may  well  be  argued 
that,  under  the  rule  concerning  secret  profits,  the  agent  in  receiving  a 
commission  is  necessarily  accepting  it  for  his  principal,  although  in 
fact  he  may  not  so  intend.  On  the  other  hand,  recovery  of  secret  com- 
missions by  the  principal,  subsequent  to  a  suit  on  the  obligation  is 
logical,  and  the  agent's  inability  to  retain  such  gains  would  doubtless 
discourage  the  practice  of  seeking  them.  It  is  questionable,  however, 
whether  such  a  suit  would  be  sustained. 

If,  however,  the  horrower  may  recover  such  commission  from  the 
agent,  it  is  arguable  that  no  secret  profits  in  fact  exist,  and  the  case  of 
Condit  v.  Baldwin,8  which  established  the  general  doctrine,  apparently 
proceeds  on  this  theory.  The  exact  form  of  this  recovery,  however, 
is  by  no  means  clear,  since  a  usurious  premium  on  a  non-usurious 
loan  seemingly  amounts  only  to  extortion.9  It  is  submitted,  however, 
that  agent's  act  is  a  sort  of  equitable  duress  and  this  would  seem  to 
offer  a  possible  basis  for  recovery. 

'Austin  v.  Harrington    (1855)   28  Vt.   130. 

4New  England  etc.  Co.  v.  Gay   (1888)   33  Fed.  636. 

55   Columbia  Law  Review  319. 

"Call  v.  Palmer  supra. 

7Borcherling's  Exec.  v.  Trefz   (1885)   40  N.  J.  Eq.  502. 

8(i86o)    21    N.   Y.   219. 

"Bell  v.  Day  supra  (dissenting  opinion). 
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Legislative  Power  to  Determine  Qualifications  for  Public 
Office. — The  decision  of  a  recent  Iowa  case,  State  v.  Sargent  (la. 
1910)  124  N.  W.  339,  holding  constitutional  a  statute  providing  that 
certain  officers  should  be  selected  from  the  two  dominant  political 
parties  raises  anew  the  question  of  the  extent  of  the  legislature's  power 
to  prescribe  qualifications  for  public  office.  It  is  undoubtedly  true  that 
regardless  of  whether  or  not  the  office  originates  in  the  constitution 
this  power  is  in  general  vested  in  a  state  legislature.1  In  its  exercise, 
however,  the  legislature  is,  of  course,  subject  always  to  the  supreme 
authority  of  the  constitution,  and,  consequently,  if  that  instrument  has 
prescribed  the  tests  by  which  elegibility  is  to  be  determined  the  legis- 
lature has  no  power  to  increase  or  diminish  the  tests  so  established.2 
It  does  not  follow,  however,  that  because  the  constitution  omits  to  in- 
dicate qualifications3  or  provides  such  as  are  not  in  their  nature  ex- 
clusive4 that  its  framers  were  unmindful  of  the  importance  of  having 
only  suitable  persons  in  positions  of  public  trust.  In  such  cases,  there- 
fore, the  legislature  may  establish  such  tests  as  will  secure  the  most 
faithful  and  efficient  performance  of  public  duties5  or  as  will  best 
accord  with  the  general  public  policy.6  Accordingly,  tests  relating  to 
character,7  ability,8  and  residence9  have  uniformly  been  held  proper. 
It  seems,  therefore,  that  the  qualifications  should  relate  primarily  to 
the  duties  of  the  office,  and  to  the  extent  that  they  are  designed  to 
determine  the  candidate's  fitness  to  properly  perform  these  duties  the 
legislative  power  is  undoubted,  provided  the  test  of  such  fitness  be 
reasonable. 

It  is  generally  said,  however,  that  the  right  to  hold  office  is  in  all 
cases  a  privilege  granted  by  the  legislature  rather  than  a  right  pre- 
served to  the  individual  by  the  constitution.10  Although  it  is  true 
that,  save  in  exceptional  instances,  the  state  constitutions  omit  to 
designate  the  tests  by  which  eligibility  is  to  be  determined,  it  does  not 
seem  a  necessary  conclusion  from  this  fact  alone  that  the  power  of  the 
legislature  is  absolutely  unrestrained.  In  defining  the  limitations  on 
legislative  authority,  the  general  spirit  and  purpose  of  the  constitution 
is  undoubtedly  as  determinative  as  are  its  express  provisions,11  and 
in  passing  on  questions  of  eligibility  to  office  the  courts  have  not 
hesitated  to  appeal  to  these  fundamental  principles.12  Accordingly, 
even  in  the  absence  of  express  constitutional  provision  it  has  been 
declared  inconsistent  with  the  general  spirit  of  our  institutions  that 
an  alien  should  hold  office,13  or  that  a  woman  should  be  appointed  jus- 

'Throop,   Public  Officers  73. 

2State  v.  Holman  (1894)  58  Minn.  219;  Thomas  v.  Owens  (1853)  4 
Md.  189. 

3State  v.  George   (1887)   23  Fla.  585. 

4Darrow  v.  People  (1885)  8  Colo.  417. 

5Caldwell  v.  Wilson   (1897)    121   N.  C.  425. 

"Sheehan  v.  Scott   (1905)    145  Cal.  684. 

7Barker  v.  People  (N.  Y.  1824)  3  Cow.  686. 

sPeople  v.  Loeffler   (1898)    175  111.  585. 

"Sheehan  v.   Scott  supra. 

,0Meecham,  Public  Officers  64. 

"Rathbone  v.  Wirth   (1896)    150  N.  Y.  459;  Throop.  Public  Officers  73. 

"People  v.   Alberton    (1873)    55   N.   Y.   50. 

"State  v.  Van  Beek   (1893)  87  la.  669. 
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tice  of  the  peace.14  Moreover,  it  is  an  undoubted  principle  of  our 
system  that  all  citizens  should  have  a  right  to  participate  in  public 
politics15  and  that  with  regard  to  this  and  all  other  rights  and  priv- 
ileges they  should  not  be  prejudiced  by  reason  of  political  opinion.16 
Thus  it  would  seem  that  both  the  individual  and  the  public  generally 
have  a  right  to  demand  that  those  indisputably  fit,  be  considered. 
Relying  on  these  principles  it  has  even  been  said  that  eligibility  to 
office  follows  as  a  just  deduction  from  our  system,  and  that  conse- 
quently the  legislature  cannot  establish  arbitrary  exclusions  from 
office.17 

Although,  according  to  the  weight  of  the  more  recent  judicial  opin- 
ion, it  cannot  be  affirmed  that  the  constitution  preserves  eligibility  to 
office  as  the  absolute  right  of  its  citizens,  yet  it  seems,  as  suggested  by 
the  case  last  cited,  that  the  legislative  power  does  not  extend  to  the 
establishment  of  such  tests  as  will  grant  the  privilege  of  eligibility  to 
one  class  to  the  exclusion  of  all  others.ls  It  is  undoubtedly  a  funda- 
mental principle  that  the  rights  and  even  the  privileges  incident  to 
citizenship  should  be  granted  alike  to  all  and  the  constitutions  recog- 
nizing this  principle  are  explicit  in  condemning  class  legislation.  It 
seems,  therefore,  and  the  courts  have,  not  infrequently  declared,  that 
tests  which,  without  reference  to  fitness  and  ability,  exclude  a  class  of 
citizens  from  eligibility  solely  on  the  ground  of  political  opinion  are 
repugnant  to  the  constitution  and  therefore  void.19 

It  is  evident  that  the  statute  involved  in  the  Iowa  decision  makes 
party  allegiance  the  determining  test  of  eligibility  and  virtually  works 
an  exclusion  of  all  those  who  presist  in  a  contrary  political  faith. 
Under  the  theory  of  the  court,  placing  its  decision  on  the  ground  that 
citizens,  even  if  fit,  have  no  right  to  complain  when  excluded  from 
eligibility,  it  must  be  conceded,  it  seems,  that  the  power  of  the  legisla- 
ture is,  in  this  respect,  practically  unlimited. 

Surely,  if  the  opinion  of  the  majority  properly  indicates  the  scope 
of  legislative  power  it  is  difficult  to  see  why  it  could  not  limit  the 
selection  to  any  one  political  party  or  even  to  a  particular  clique  or 
faction  of  that  party.  Having  done  this,  it  may  apparently  further 
limit  the  selection  to  the  point  where  the  statute  so  abridges  the  dis- 
cretion of  the  appointing  power  as  to  virtually  effect  the  appointment 
itself.  It  is  impossible  to  say  that  the  power  of  the  legislature  could 
properly  be  carried  to  this  point,  yet  such  seems  to  be  the  logical  de- 
duction from  the  theory  supported  by  the  majority  opinion.  But  if, 
on  the  other  hand,  it  could  be  said  that  the  decision  were  based  on 
the  ground  that  the  qualifications  imposed  were  a  reasonable  test  of 
fitness  it  would,  of  course,  be  impossible  to  argue  that  the  power  of  the 
legislature  must  logically  extend  to  the  point  indicated,  for  the  court 
would  undoubtedly  declare  that  such  limitations  are  not  included  with- 
in the  notion  of  a  reasonable  test.     To  this  position  it  can  only  be 

"Opinion  of  the  Justices  (1871)    107  Mass.  604. 
rLouthan  v.  Comw.   (1884)   79  Va.  196. 
;6Atty.   Genl.  v.   Board    (1885)    58  Mich.  213. 
17Barker  v.  People  supra. 

18Bro\vn  v.  Russell  (1896)  166  Mass.  14;  Cooley,  Const.  Limit.  (6th 
ed.)  481. 

"Rathbone  v.  Wirth  supra;  Bovvden  v.  Bedell  (1902)  68  X.  J.  L.  451; 
Evansville  v.  State  (1888)  118  Ind.  426:  Atty.  Gen.  v.  Board  supra; 
Meecham,  Public  Officers  98;   State  v.   Denny   (Ind.   1889)   4  L.  R.  A.  65. 
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objected  that  under  our  system  of  government  political  opinion  is 
obviously  no  test  of  fitness,  as  herein  defined,  and  that  consequently 
the  imposition  of  such  qualifications  is  without  the  power  of  the 
legislature. 


The  Effect  on  a  Promissory  Note  of  a  Stipulation  for  Attor- 
ney's Fees  in  the  Mortgage  Security. — Various  effects  have  been 
ascribed  to  a  stipulation  in  a  promissory  note  that  the  maker  will 
pay  attorney's  fees  if  the  collection  of  the  note  at  maturity  neces- 
sitates legal  proceedings.  Such  an  agreement  has  been  deemed 
usurious,  principally  in  jurisdiction  where  statutes  prescribe  specifi- 
cally the  cases  in  which  costs  are  recoverable.1  This  theory,  how- 
ever, disregards  the  intention  of  the  parties,  essential  to  usury,2 
and  presumes  that  means  adapted  to  the  oppression  of  the  borrower 
have  in  fact  been  oppressively  employed.3  Moreover,  the  debtor  can 
escape  the  additional  burden  by  meeting  his  just  obligation  at  its 
maturity,  and  no  contract  is  usurious  if  at  maturity  principal  and 
lawful  interest  will  discharge  the  contract  according  to  its  terms.4 
It  has  been  argued  further  that  the  creditor  gets  nothing  since 
his  expenditures  rendered  necessary  by  the  debtor's  default  usually 
outrun  the  benefit  procured  by  the  stipulation.5 

A  second  theory  recognizes  this  device  as  a  means  for  oppressing 
the  borrower,  and,  separating  the  stipulation  for  attorney's  fees 
from  the  note,  holds  it  void  as  a  penalty.6  This  apparently  carries 
the  principal  of  solicitation  for  the  debtor  too  far  for  there  is  nothing 
oppressive  in  a  provision  for  indemnity  against  a  possible  loss  due 
to  the  debtor's  default,7  and  to  insure  this  character  to  such  a  pro- 
vision all  courts  require  the  amount  to  be  reasonable.8  Moreover, 
the  right  to  make  such  a  contract  is  as  clear  as  that  to  make  any 
contract  not  prohibited  by  law  or  opposed  to  sound  policy.3 

The  third  view  involves  the  effect  of  such  a  provision  on  the 
negotiability  of  the  note.  It  is  argued  that  brevity  and  freedom  from 
collateral  stipulations  are  essential  to  negotiability,8  that  the  sum 
payable  must  be  certain  not  only  before,  but  also  after  maturity, 
and  that  the  stipulation  for  attorney's  fees  violates  these  conditions.9 
This,  however,  seems  erroneous.  Certainty  is  required  only  because 
such  instruments  are  substitutes  for  money,  but  as  they  lose  this 
character  at  maturity  certainty  thereafter  is  not  essential.  There- 
fore,  since   the   provision    in   question    only   becomes    operative    after 

\State  of  Ohio  v.  Taylor  (1841)  10  Ohio  378;  Dow  v.  Updike  (1881) 
11   Neb.  95. 

2Tyler,  Usury   103. 

'Wilson  Sewing  Machine  Co.  v.  Moreno  (1879)   6  Sawy.  35. 

4Gaar  v.  Louisville  Banking  Co.  (Ky.  1874)  11  Bush  180;  Peyser  v. 
Cole   (1883)    11  Ore.  39. 

6Peyser  v.  Cole  supra. 

"Witherspoon  v.  Musselman  (Ky.  1878)  14  Bush  214;  Bullock  v.  Taylor 
et  al.   (1878)  39  Mich.  137. 

7Peyser  v.  Cole  supra. 

"Woods  v.  North  et  al.   (1877)   84  Pa.  St.  407. 

"Sylvester  Bleckley  Co.  v.  Alewine  (1896)  48  S.  C.  308;  Jones  v.  Radatz 
(1880)   27  Minn.  240. 


NOTES.  353 

maturity  the  essential  certainty  of  the  note  is  not  thereby  destroyed.10 
Moreover,  during  currency  it  serves  as  a  sort  of  guarantee  and  facil- 
itates rather  than  impedes  negotiability.11  Logically  the  amount  of 
the  note  and  the  attorney's  fees  cannot  be  recovered  in  a  single  action 
since  no  cause  of  action  exists  for  the  latter  until  a  suit  on  the  note 
has  been  instituted.12  This,  however,  seems  unnecessarily  strict,  and 
many  courts  disregard  it.13 

Courts  are  frequently  required,  as  in  a  recent  case,  Bank  v.  McCall 
(Okl.  1910)  106  Pac.  866,  to  determine  the  force  of  a  provision  for 
attorney's  fees  in  the  event  of  foreclosure,  inserted  in  a  mortgage 
securing  the  note.  It  is  elementary  that  contemporaneously  executed 
agreements  relating  to  the  same  subject  matter  must  be  construed  to- 
gether as  a  single  contract.14  A  note  may  be  affected  in  this  manner, 
but  a  bona  fide  purchaser  for  value  of  the  note  alone  takes  free  from 
such  collateral  limitations.  This  rule  of  construction  is  not  of  neces- 
sary application,  however,  if  the  limiting  instrument  is  a  mortgage, 
since  the  nature  and  purpose  of  the  two  instruments  differ  materially; 
nor  are  they  governed  by  the  same  branch  of  the  law.  Of  course,  con- 
ditions in  a  mortgage  may  be  incorporated  into  a  note  by  reference, 
although  reference  to  a  part  will  not  serve  to  incorporate  the  whole.15 
Where,  however,  covenants  are  inserted  merely  to  preserve  the  security, 
the  note  is  unaffected  thereby  since  the  instruments  though  part  of  the 
same  transaction  are  separate  contracts  relating  to  distinct  subject 
matters.16  Nor  ought  personal  convenants  to  have  any  effect;  their 
enforcement  does  not  require  resort  to  the  note,17  and  a  recognition  of 
their  influence  subverts  the  high  character  of  a  note  by  subordinating 
it  to  the  security.18  Provisions  for  attorney's  fees  in  the  event  of 
foreclosure  are  apparently  personal  covenants,  unless  made  a  lien 
upon  the  property,  and  the  denial  of  their  effect  upon  the  negotiability 
of  the  note  secured,  where  recognition  would  render  the  note  non-nego- 
tiable, as  in  the  jurisdiction  of  the  principal  case,  is  commendable. 


The  Duty  of  Caeriers  of  Passengers  to  Accept  all  Applicants 
for  Transportation. — Prima  facie  every  applicant  is  entitled  to  be- 
come a  passenger,1  but  this  right,  of  necessity,  is  subject  to  certain 
limitations.  These  limitations  group  themselves  arotmd  two  prin- 
ciples: the  duty  of  the  carrier  to  other  passengers,  and  the  right  of  the 
carrier  to  protect  its  own  interests. 

10Stapleton  v.  Louisville  Banking  Co.   (1895)  95  Ga.  802. 

"Oppenheimer  v.  Bank  (1896)   97  Tenn.   19. 

^Easter  et  al.  v.   Boyd   (1875)   79  111.  325. 

13Wilson  Sewing  Machine  Co.  v.  Moreno  supra. 

"Munro  v.  King  (1877)  3  Colo.  238;  Elmore  v.  Hoffman  et  al.  (1858) 
6  Wis.  67. 

"Donaldson  v.  Grant  (1896)  15  Utah  231;  Chapman  v.  Steiner  (1897) 
5  Kan.  App.  326. 

18Frost  v.  Fisher  (1899)  13  Colo.  App.  322;  Thorp  v.  Mindeman  (1904) 
123  Wis.  149. 

"Klokke  v.  Escailler   (1899)    124  Cal.  297. 

18Owings  v.  McKenzie  (1895)  ^33  Mo.  323.  Contra,  Garnett  v.  Meyers 
(1902)   65  Neb.  287. 

*N.  &  W.  R.  R.  Co.  v.  Galliher  (1893)   89  Va.  639. 
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Despite  the  earlier  view  by  which  a  carrier  was  held  responsible  to 
its  passengers  only  for  express  negligence2  the  modern  tendency,  due 
largely  to  the  increased  danger  latent  in  modern  modes  of  transporta- 
tion,3 is  to  impose  on  the  carrier  the  duty  of  exercising  the  utmost 
degree  of  care  which  human  foresight  can  suggest  in  view  of  the 
character  of  the  conveyance  employed.4  This  duty,  is  not  confined  to 
guarding  against  defective  appliances  and  careless  operation,  but  also 
requires  protection  from  other  passengers.5  Accordingly,  those  whose 
presence  becomes,  in  transit,  a  menace  or  burden  may  be  ejected, 
and  in  many  cases  must  be.6  This  duty  in  a  given  case,  however, 
arises  only  when  the  danger  is  discovered  and  no  liability  attaches  to 
the  carrier  for  injury  previously  done  unless  his  ignorance  be  inex- 
cusable.7 Moreover,  there  seems  to  be  no  initial  duty  to  ascertain 
peculiarities  attaching  to  an  applicant.  On  the  other  hand,  a  wide 
initial  discretion  as  to  the  acceptance  of  applicants  for  carriage  has 
been  recognized,  and  apparently  anyone  reasonably  likely  to  be  dan- 
gerous or  burdensome  to  his  fellow  passengers  may  be  refused.  Ac- 
cordingly, drunkenness,8  insanity,3  dangerous  or  loathsome  disease,10 
the  intention  to  gamble,11  or  to  commit  a  crime  on  the  company's 
property12  will  justify  a  refusal.  It  follows  logically,  too,  that  those 
must  be  excluded  whose  presence  is  dangerous  because  provocative  of 
violence  by  others.  Strike  breakers  have  therefore  been  properly  held 
refu  sable.13 

The  right  of  the  carrier  to  exclude  in  furtherance  of  its  own  inter- 
ests, though  well  recognized,  is  confined  to  less  rigorous  limits.14  Rea- 
sonable rules  and  regulations  for  the  conduct  of  the  business  are 
proper,  as  essential  to  the  carrier's  welfare,15  and  if  reasonable  means 
have  been  employed  to  promulgate  such  rules  the  passenger  is  charged 
with  knowledge  thereof,16  and  non-compliance  renders  him  a  tres- 
passer.17 A  fortiori,  a  manifested  unwillingness  to  comply,  forfeits 
the  applicant's  right  to  be  carried.  Further,  this  right  of  self -protec- 
tion enables  the  carrier  to  refuse  carriage  to  competitors  seeking  to  do 
business  on  its   vehicles.18     Nor  can   competitors   generally,   establish 

'Crofts  v.  Waterhouse  (1825)  11  Moore  133;  see  Bennett  v.  Dutton 
(1839)    10  N.  H.  481. 

sPhila.  &  R.  R.  Co.  v.  Derby  (1852)   14  How.  468,  486. 

4So.  Pac.  Co.  v.  Cavin  (1906)  144  Fed.  348;  Maverick  v.  8th  Ave.  R.  R. 
Co.   (1867)  36  N.  Y.  378. 

'Savannah  Ry.  Co.  v.  Boyle  (1902)   115  Ga.  836. 

'Edgerly  v.  Union  St.  R.  R.  Co.   (1892)   67  N.  H.  312. 

'Brown  v.  Chicago,  R.  I.,  &  P.  Ry.  Co.  (1905)   139  Fed.  972. 

SP.  C.  &  St.  L.  R.  W.  Co.  v.  Van  Dyne  (1877)   57  Ind.  576. 

•Meyer  v.   St.  L.,  I.  M.  &  S.  Ry.  Co.    (1893)   54  Fed.   116. 

"Paddock  v.  Atchison,  T.  &  S.  F.  R.  R.  Co.   (1889)  37  Fed.  841. 

"Thurston  v.  Union  Pac.  R.  R.  Co.   (1877)  4  Dill.  321. 

"Vinton  v.  Middlesex  R.  R.  Co.  (Mass.  1865)  11  Allen  304;  Thurston 
v.  R.  R.  Co.  supra. 

"Chicago  &  A.  R.   Co.  v.   Pillsbury    (1887)    123  111.  9. 

"Jencks  v.  Coleman   (1835)   2  Sumner  221. 

"Gray  v.  Cincinnati  So.  R.  Co.  (1882)   11  Fed.  683  &  note. 

"Johnson  v.  Railroad  Corp.    (1865)   46  N.  H.  213. 

l7C.  &  E.  R.  R.  Co.  v.   Field    (1893)    7  Ind.  App.    172. 

"Barney  v.  O.  B.  &  H.  Steamboat  Co.   (1876)  67  N.  Y.  301. 
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such  a  right  by  proving  the  grant  of  this  privilege  to  an  individual.19 
However,  the  carrier  cannot  as  a  complement  to  this  right,  exclude  an 
individual  merely  because  he  conducts  a  competitive  business  else- 
where.20 Again  it  is  well  recognized  under  this  head  that  a  passenger 
affected  with  a  disability  of  which  the  carrier  knows,  or  has  reason  to 
know,  is  entitled  to  greater  care  and  attention  than  an  ordinary  pas- 
senger.21 This  added  responsibility  the  carrier  should  be  free  to  de- 
cline especially  where  its  assumption  will  hamper  operatives. 

Of  course,  if  the  applicant  in  such  cases  provides  his  own  care- 
takers or  is  willing  to  pay  for  additional  services,  he  must  be  ac- 
cepted,22 and  in  all  cases  the  carrier  is  liable  if  an  applicant  rejected 
because  of  seeming  incapacity  to  travel  alone  can  establish  his  suffi- 
cient capacity.23  It  seems  therefore  that  the  right  to  refuse  carriage 
on  such  grounds  depends  upon  all  the  circumstances  involved  in  a 
given  case;  no  fixed  tests  seem  adequate.  This  is  well  illustrated  by 
the  recent  case  of  Connors  v.  Cunard  S.  8.  Co.  (Mass.  1910)  90  N.  E. 
601,  in  which  the  court  sustained  the  defendant's  refusal  to  carry  by 
water  an  applicant  who  though  accompanied  by  an  attendant,  was  so 
ill  that  constant  medical  attendance  was  required.  This  demand  upon 
the  defendant  was  clearly  excessive,  and  therefore  unreasonable,  since 
it  amounted  to  a  partial  conversion  of  the  ship  into  a  hospital;  a 
ground  of  refusal  always  recognized.24  Its  unreasonableness  in  this 
case  was  accentuated  because  the  journey  was  by  water.  In  the  case 
of  land  carriage  hospitals  or  other  adequate  facilities  abound  along  the 
line  and  in  case  of  necessity  or  extraordinary  demand  upon  it,  the 
carrier  may  relieve  itself  of  a  portion  of  the  burden.  The  impossibil- 
ity of  this  in  a  carriage  by  water  clearly  justifies  a  liberal  view  of  the 
carrier's  right  to  refuse,  in  such  cases. 


Equitable  Protection  of  Easements. — An  easement,  being  in  its 
nature  an  incorporeal  right,  obviously  neither  trespass1  nor  ejectment2 
will  lie  for  its  disturbance.  The  sole  remedy  at  law  is,  therefore,  an 
action  on  the  case  in  which  only  the  actual  damages  suffered  by  reason 
of  the  disturbance  can  be  recovered.3  Since  there  is  a  remedy  at  law 
it  is  evident  that  equity  cannot  claim  jurisdiction  merely  from  the  fact 
that  an  easement  is  involved.4  Consequently,  to  ground  equitable  juris- 
diction, some  facts  must  be  alleged  showing  the  inadequacy  of  the 
remedy  thus  afforded.5  Thus,  where  the  disturbance  is  of  such  a  nature 
that  damages  cannot  adequately  compensate  for  the  loss,  the  injury  is 

19The  D.  R.  Martin  (1873)    "  Blatchf.  233. 

20Ford  v.  East  Louisiana  R.  Co.   (1903)    no  La.  414. 

aCroom  v.  Chicago  etc.  Ry.  Co.    (1893)    52  Minn.  296. 

"Pullman  Car  Co.  v.  Barker  (1878)  4  Colo.  344;  Croom  v.  Chicago  etc. 
Ry.  Co.  supra. 

"Zachery  v.  M.  &  O.  R.  R.  Co.  (1896)  74  Miss.  520;  Illinois  Central  R 
Co.  v.  Smith  (1904)  85  Miss.  349. 

24Croom  v.  Chicago  Ry.  Co.  supra. 

'Wetmore  v.  Robinson   (1818)   2  Conn.  529. 
2Fritsche  v.   Fritsche    (1890)    77  Wis.  270. 
3Cushing  v.  Adams   (Mass.  1836)    18  Pick.  no. 
4Oswald  v.  Wolf   (1889)    129  111.  200. 
6Sanderlin  v.   Baxter    (1882)    76  Va.  299. 
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said  to  be  irreparable  and  the  jurisdiction  of  equity  plainly  attaches.0 
Frequent  illustrations  of  such  injuries  are  those  which  seriously  inter- 
fere with  one's  trade  or  business,7  or  which,  being  permanent,  amount 
to  a  constantly  recurring  grievance  for  which  a  jury  cannot  properly 
determine  and  assess  damages.8  In  like  manner,  if  the  disturbance 
is  repeated  or  continuous,  the  law  has  no  power  to  prevent  its  repeti- 
tion, and  can  give  relief  only  by  means  of  numerous  actions  for  dam- 
ages. Such  a  remedy  is  plainly  inadequate  and  consequently  equity 
will  assume  jurisdiction  in  order  to  relieve  the  plaintiff  from  the 
hazard  of  such  litigation.9 

Even  though  the  remedy  at  law  is  inadequate,  equity  will  not  or- 
dinarily extend  its  relief  if  the  plaintiff's  right  is  in  dispute,  but  will 
require  him  to  first  establish  his  title  in  an  action  at  law.10  A  mere 
denial  is  not,  however,  sufficient  to  preclude  the  court  from  granting 
its  aid,  for  the  facts  must  be  such  as  to  show  a  substantial  dispute.11 
Consequently,  if  the  right,  though  formally  denied,  is  yet  clear  on  facts 
which  are  undisputed,  equity  will  grant  relief  without  requiring  a 
prior  adjudication  as  to  the  legal  rights  of  the  parties.12  But  if  from 
the  facts  of  the  case  the  court  is  unable  to  determine  the  validity  of 
the  plaintiff's  title,  the  usual  practice  is  to  retain  the  cause  until  he 
has  had  a  reasonable  time  within  which  to  establish  his  right  at  law.13 

It  is  evident,  however,  that  the  circumstances  may  be  such  that 
to  delay  relief  until  the  plaintiff  has  formally  established  his  right 
would  subject  him  to  irreparable  damage.  In  such  cases,  the  court  in 
the  exercise  of  its  discretion,  will  grant  a  preliminary  injunction  in 
order  to  preserve  the  status  of  the  parties  until  the  final  determination 
of  their  respective  rights.14  As  a  general  rule,  however,  a  mandatory 
injunction  will  not  issue  on  a  preliminary  hearing.15  It  seems,  how- 
ever, that  if  the  plaintiff's  title  is  substantially  clear  and  if  the  con- 
tinuance of  the  wrong  would  subject  him  to  a  considerable  loss,  where- 
as the  issuance  of  the  decree  would  not  seriously  inconvenience  the 
defendant,  the  courts  will  restore  the  parties  to  their  former  position 
by  means  of  such  an  injunction.10 

Although  some  courts  have  held  that,  even  assuming  the  plaintiff's 
title  to  be  clear,  the  issuance  of  a  final  injunction  lies  always  in  the 
discretion   of  the   court,17   yet  such   would   not   seem   to   be  the   rule 

"Newell  v.   Sass    (1892)    142  111.    104. 
7Webber  v.  Gage   (1859)   38  N.  H.  182. 
"Miller  v.  Lynch  (1892)   149  Pa.  St.  460. 

9Thorpe  v.  Brumfitt  (1873)  L.  R.  8  Ch.  App.  650;  Cadigan  v.  Brown 
(1876)    120  Mass.  493. 

10Hart  v.   Leonard    (1886)    42   N.   J.   Eq.   416;    Rhea  v.   Forsyth    (i860) 

37  Pa.  St.  503. 

"Miller  v.   Lynch  supra. 

,2Hodge  v.  Giese  (1887)  43  N.  J.  Eq.  342;  Kelley  v.  Saltmarsh  (1888) 
146  Mass.  585;  Lowery  v.  City  of  Pekin  (1900)  186  111.  387;  Winsted 
Land  Co.  v.   Gt.   Eastern  Ry.  Co.    (1872)   L.  R.   10  Ch.   App.  586. 

"Todd  v.    Staats    (1900)    60   N.   J.    Eq.    507;    King  v.    McCully    (i860) 

38  Pa.   St.  76. 

"Murphey  v.    Harker    (1902)    115   Ga.   77. 

"National  Docks  etc.  Ry.  Co.  v.  Penn.  R.  R.  Co.  (1895)  54  N.  J.  Eq.  10. 
l8Hodge  v.  Giese  supra. 

"Richard's  Appeal  (1868)  57  Pa.  St.  105;  Daniels  v.  Keokuk  Water- 
works (1883)  61  Iowa  549. 


NOTES.  357 

if  the  purpose  of  the  action  is  simply  to  restrain  the  infliction  of  a 
threatened  wrong.  If,  on  the  other  hand,  final  relief  is  sought  by 
means  of  a  mandatory  injunction,  commanding  specific  reparation  of 
the  wrong,  the  courts  will,  under  certain  circumstances,  take  into 
consideration  the  comparative  convenience  and  inconvenience  which 
a  grant  or  refusal  of  the  injunction  would  cause  the  parties. 1S  Thus, 
if  the  defendant  has  acted  innocently  and  if  the  issuance  of  the  in- 
junction would  operate  inequitably  or  oppressively,19  or  if  the  injury 
complained  of  is  not  serious  as  compared  with  the  damages  which 
the  defendant  must  suffer  in  order  to  restore  the  property  to  its  former 
condition,20  the  courts  will  deny  relief  if  the  plaintiff  can  possibly 
be  compensated  by  damages.  Moreover,  the  right  to  an  injunction 
may  be  lost  because  of  unreasonble  delay  in  prosecuting  the  action 
if  the  defendant's  rights  appear  to  have  been  seriously  prejudiced 
thereby.21  But  where  the  defendant  has  acted  in  spite  of  notice  of 
the  plaintiff's  right,  an  injunction  will  issue  regardless  of  the  in- 
convenience which  may  result,22  because  in  such  cases  he  is  considered 
to  have  acted  at  his  peril  and  the  court  will  not  compel  the  plaintiff 
to  sell  his  property  at  such  a  valuation  as  the  jury,  in  assessing  dam- 
ages, may  place  upon  it.23 

A  recent  case,  Webb  v.  Jones  (Ala.  1009)  50  So.  887,  is  illustrative 
of  the  application  of  these  principles  in  an  action  brought  by  a  re- 
versioner for  the  protection  of  his  easement.  In  that  case  the  de- 
fendant, having  obstructed  a  way  to  the  complainant's  property,  re- 
sisted his  right  to  an  injunction  on  the  ground  that  the  premises  were 
in  the  possession  of  a  tenant.  It  is  evident  that  in  order  to  maintain 
an  action  either  at  law  or  equity  the  plaintiff  must  show  actual  dam- 
age to  the  reversion  itself,  for  an  injury  to  the  estate  of  the  tenant 
would  vest  a  right  of  action  in  him  rather  than  in  the  owner  of  the 
reversion.24  Since  in  the  case  under  discussion,  the  wrong  clearly 
operated  in  denial  of  the  plaintiff's  right,25  and  was  of  such  a  nature 
as  to  be  impossible  of  adequate  compensation  in  damages,26  the  court 
properly  issued  an  injunction  ordering  that  the  obstruction  be  re- 
moved. 

18Berkeley  v.   Smith    (Va.    1876)   27  Gratt.  892. 

"Brand  v.  Grace   (1891)    154  Mass.  210. 

""Hall  v.  Rood  (1879)  40  Mich.  46;  Welsh  v.  Taylor  (N.  Y.  1888)  50 
Hun   137. 

21Starkie  v.   Richmond    (1892)    155  Mass.    188. 

"Tucker  v.  Howard   (1880)    128  Mass.  361. 

"Dent  v.  Auction  Mart  Co.  (1866)  L.  R.  2  Eq.  238;  Krehl  v.  Burrell 
(1876)    L.  R.  7  Ch.  Div.  551. 

"Cooper  v.  Crabtree  (1881)  L.  R.  19  Ch.  Div.  193;  Tinsman  v.  R.  R. 
Co.  (1855)  25  N.  J.  L.  255;  Hastings  v.  Livermore  (Mass.  1856)  7  Gray 
194;  Atkins  v.  Chilson   (Mass.  1844)   7  Mete.  398. 

^Met.  Assn.  etc.  v.   Petch    (1857)    5  C.  B.    (n.   s.)   504. 

^Schaidt  v.  Blaul  (1886)  66  Md.  141;  Lakeman  v.  Hannihal  &  St. 
Joseph  R.  R.  Co.  (1889)  36  Mo.  App.  363. 
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Agency — Carriers — Employee's  Authority  to  Contract  Under 
Necessity. — The  plaintiff,  an  employee  of  a  glass  company,  was  in- 
jured through  the  negligence  of  the  railroad  while  in  one  of  its  cars, 
contrary  to  the  rules  of  the  company,  but  in  accordance  with  a  custom 
which,  although  unknown  to  the  company,  was  acquiesced  in  by  the 
switching  crew.  He  sues  on  the  theory  that  this  custom  had  become 
part  of  the  contract  of  shipment.  Held,  he  could  not  recover.  Pitts- 
burg, C,  C.  &  St.  L.  B'y.  Co.  v.  Hall  (Ind.  1910)  90  N.  E.  498. 

As  a  general  rule  a  train  conductor  does  not  have  apparent  author- 
ity to  contract  for  the  company.  Peninsular  B.  B.  Co.  v.  Gary  (1886) 
22  Fla.  356.  Yet  certain  exceptions  to  this  rule  are  recognized.  If 
the  conductor  does  contract  and  the  general  officers  of  the  company, 
with  notice  of  such  contract,  fail  to  repudiate  it  the  company  is  liable 
thereon.  Terre  Haute  &  Indiana  B'y.  Co.  v.  Stockwell  (1888)  118 
Ind.  98.  Further,  in  some  jurisdictions,  the  conductor  has  the  right 
to  contract  for  necessary  service,  Fox  v.  C,  St.  P.  &  K.  C.  B'y.  Co. 
(1892)  86  Iowa  368,  or  medical  assistance,  Terre  Haute  &  Indiana 
B'y.  Co.  v.  McMurray  (1884)  98  Ind.  358,  but  only  in  cases  of  actual 
emergency.  Sevier  v.  Birmingham,  Sheffield  &  Tenn.  B.  B.  Co. 
(1890)  92  Ala.  258.  While  a  third  exception  has  been  suggested  in 
cases  where  the  authority  to  contract  may  be  inferred  from  a  custom 
of  the  trainmen,  it  seems  clear  that  unless  such  custom  is  brought  to 
the  knowledge  of  the  general  officers  of  the  company  the  alleged  con- 
tract of  the  agent  is  not  binding.  Perm.  B.  B.  Co.  v.  Coyer  (1904)  163 
Ind.  631.  Since  the  principal  case  falls  within  none  of  the  recognized 
exceptions  to  the  rule,  the  mere  acquiescence  of  the  train  crew  in  the 
custom  did  not  make  it  a  part  of  the  contract  of  shipment;  and  there- 
fore the  plaintiff  being  wrongfully  on  the  premises  could  not  recover. 

Banks  and  Banking — Deposit  of  Money  for  Transmission — Trustee 
or  Debtor. — The  relator,  a  foreign  banker,  received  money  for  trans- 
mission to  Austria.  He  deposited  the  money  on  his  own  account  and 
sent  an  order  to  his  agent  in  Austria  to  pay  the  amount  to  the  con- 
signee. Later  he  recalled  the  order.  Held,  the  relator  was  a  fiduciary 
and  was  liable  for  embezzlement.  People  ex  rel.  Zotti  v.  Flynn  (1909) 
120  K  Y.  Supp.  511. 

The  ordinary  relation  between  a  banker  and  a  depositor  is  that 
of  debtor  and  creditor.  Foley  v.  Hill  (1848)  2  H.  L.  Cas.  28.  The 
banker,  however,  is  said  to  become  a  trustee  if  the  deposit  is  made  for 
some  specified  or  particular  purpose.  Libby  v.  Hopkins  (1881)  104  U. 
S.  303.  Thus  where  one  sends  a  remittance  to  a  bank  to  meet  a  note 
to  become  due,  the  banker  is  not  a  debtor  but  a  trustee.  People  v. 
City  Bank  of  Rochester  (1884)  96  N.  Y.  32.  In  theory  this  rule  should 
be  limited  to  cases  where  there  is  a  clear  intention  that  the  fund  de- 
posited should  be  set  apart  and  not  mingled  with  the  general  assets 
of  the  bank,  as  the  creation  of  a  specific  res  is  one  of  the  essentials 
of  a  trust;  Wetherell  v.  O'Brien  (1892)  140  111.  146;  although  a  viola- 
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tion  of  this  original  intention  by  the  banker  does  not  destroy  the 
trust.  Kimmel  v.  Dickson  (1894)  5  S.  D.  221.  It  seems  doubtful 
whether  such  an  intention  existed  in  the  principal  case.  But  the 
banker,  originally  a  debtor,  may  subsequently  become  a  trustee  in  the 
course  of  the  transaction.  City  of  St.  Louis  v.  Johnson  (1879)  5  Dill. 
241.  Thus  where  a  banker  gave  an  order  to  his  agent  to  apply  funds 
to  a  particular  purpose  he  became  a  trustee  for  the  depositor.  Farley 
v.  Turner  (1857)  26  L.  J.  Ch.  710.  These  cases  might  be  explained 
on  the  theory  that  the  trust  res  is  the  banker's  claim  against  his  agent. 
The  holding  of  the  principal  case,  which  is  sustained  by  previous  New 
York  decisions,  Johnson  v.  Whitman  (N.  Y.  1871)  10  Abb.  Prac. 
[n.  s.]   Ill,  may  be  supported  on  this  ground. 

Banks  and  Banking — Savings  Banks — Payment  of  Forged  Drafts. — 
Plaintiff  deposited  money  in  a  savings  bank.  Later  his  bankbook  was 
stolen  and  presented  by  the  thief,  together  with  a  forged  draft.  The 
signatures  of  the  depositor  and  the  thief  were  entirely  different,  but 
the  latter  correctly  answered  questions  asked  by  the  teller.  Held,  Leh- 
man, J.  dissenting,  the  case  should  have  gone  to  the  jury  to  see  whether 
the  bank  exercised  reasonable  care  in  paying  the  draft.  Kenny  v.  Har- 
lem Sav.  Bank   (1909)  120  N.  Y.  Supp.  82. 

Ordinarily  payments  made  upon  forged  instruments  are  at  the 
peril  of  the  bank,  Shipman  v.  Bank  of  the  State  of  N.  Y.  (1891)  126 
N.  Y.  318,  327,  even  though  the  forgerv  is  so  skillful  that  it  could  not 
be  detected.  Crawford  v.  West  Side  Bank  (1885)  100  N.  Y.  50.  As 
regards  savings  banks,  however,  a  different  rule  applies  and  the  bank 
is  not  an  absolute  insurer,  but  is  only  required  to  use  reasonable  care, 
Sullivan  v.  Lewiston  Inst,  for  Savings  (1869)  56  Me.  507;  Kimball  v. 
Norton  (1879)  59  N.  H.  1;  even  as  to  payments  made  after  the  death 
of  the  depositor.  Kelley  v.  Buffalo  Sav.  Bank  (1904)  180  N.  Y.  171, 
but  see  Mahon  v.  So.  B'klyn  Sav.  Inst.  (1903)  175  N.  Y.  69.  It  may, 
however,  bind  itself  to  a  higher  degree  of  care,  Allen  v.  Williamsburg 
Sav.  Bank  (1877)  69  N.  Y.  314,  though  it  cannot,  by  contract,  lessen 
the  duty  to  use  reasonable  care,  imposed  upon  it.  Kummel  v.  Ger- 
mania  Sav.  Bank  (1891)  127  N.  Y.  488.  It  has  been  held  that  con- 
tributory negligence  on  the  part  of  the  depositor  is  no  defense.  Geitel- 
sohn  v.  Citizens  Sav.  Bank  (N.  Y.  1896)  17  Misc.  574,  but  see  Wall 
v.  Emigrants  Industrial  Sav.  Bank  (N.  Y.  1892)  64  Hun.  249.  If  the 
circumstances  are  not  suspicious,  the  question  of  due  care  is  one  for 
the  court,  Appleby  v.  Erie  County  Sav.  Bank  (1875)  62  N.  Y.  12; 
Geitelsohn  v.  Citizens  Sav.  Bank  supra,  but  if  they  are  suspicious,  as 
where  the  signatures  are  entirely  different,  Kummel  v.  Germania  Sav. 
Bank  supra,  or  no  questions  were  asked  by  the  bank,  Saling  v.  German 
Sav.  Bank  (N.  Y.  1889)  15  Daly  386,  or  the  forger  was  of  a  different 
sex  from  the  depositor,  Allen  v.  Williamsburg  Sav.  Bank  supra,  the 
question  is  one  for  the  jury.  Since,  therefore,  in  the  principal  case 
the  signatures  were  entirely  different  and  the  circumstances  were  sus- 
picious, the  court  was  justified  in  sending  the  case  to  the  jury. 

Carriers — Coupon  Tickets — Time  Limitations. — The  plaintiff  bought 
a  through  coupon  ticket  over  five  connecting  railroads.  The  ticket 
contained  a  stipulation  that  it  was  "good  for  one  continuous  passage, 
to  be  void  unless  used  to  destination  before  midnight  of  October 
fourth."  On  account  of  delays  caused  by  the  prior  carriers  the  plain- 
tiff was  unable  to  present  his  ticket  to  the  final  carrier  until  October 
fifth  and  was  ejected  from  the  train  because  his  ticket  had  expired. 
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Held,  no  damages  could  be  recovered  from  the  final  carrier  for  the 
ejectment.  Brian  v.  Oregon  Short  Line  B.  Co.  (Mont.  1909)  105 
Pac.  489.     See  Notes,  p.  345. 

Carriers — Duty  to  Eeceive  all  Applicants  for  Transportation. — The 
plaintiff  sues  for  the  defendant's  refusal  to  accept  the  intestate  as  a 
passenger  from  Boston  to  Ireland.  The  intestate  was  accompanied  by 
an  attendant  but  was  so  ill  as  to  require  constant  medical  attention, 
on  account  of  which  he  was  refused  passage.  Held,  the  carrier  was  not 
bound  to  receive  her  as  an  ordinary  passenger.  Connors  v.  Canard  S. 
S.  Co.  (Mass.  1910)  90  N.  E.  601.     See  Notes,  p.  345. 

Conflict  of  Laws — Domicile  of  Choice — Immiscibilitt. — The  testa- 
tor, whose  domicile  of  origin  was  in  Maine,  made  his  permanent  home 
in  Shanghai,  where  his  will  was  probated  and  the  estate  distributed. 
Application  for  probate  was  granted  in  Maine  as  the  decedent's  dom- 
icile, the  will  being  informally  executed  according  to  the  rules  of  that 
state.  Held,  on  appeal,  the  order  must  be  reversed,  the  decedent  hav- 
ing acquired  a  domicile  in  Shanghai.  Mather  v.  Cunningham  (Me. 
1909)  74  Atl.  809. 

The  acquisition  of  a  domicile  of  choice  depends,  as  generally  stated, 
upon  a  concurrence  of  the  factum  and  the  animus,  i.  e.  the  presence  of 
the  person  in  the  locality  which  he  has  the  intention  of  making  his 
abode  for  an  unlimited  time.  Bell  v.  Kennedy  (1868)  L.  R.  1  H.  L. 
Sc.  307.  But  the  possibility  of  acquiring  a  domicile  in  Oriental  com- 
munities has  been  denied  because  of  the  incompatible  nature  of  such 
communities  to  the  European,  in  spite  of  clear  evidence  of  intention. 
In  re  Tootal's  Trusts  (1883)  L.  R  23  Ch.  Div.  532.  This  doctrine 
of  immiscibility  would  hardly  seem  justifiable,  since  originally  the 
immiscible  nature  of  the  community  was  merely  regarded  as  raising 
a  strong  presumption  against  the  requisite  intention.  The  Indian 
Chief  (1800)  3  C.  Rob.  Admr.  12;  Maltass  v.  Maltass  (1844)  1  Rob. 
Eccles.  67.  Moreover,  domicile  is  apparently  treated  solely  as  a  rela- 
tion of  the  individual  to  a  locality.  Udny  v.  Udny  (1869)  L.  R.  1  H. 
L.  Sc.  441.  Since  the  acquisition  of  a  new  domicile  is  important  solely 
in  view  of  the  residtant  application  of  its  laws  to  the  status  of  the 
individual,  it  is  conceivable  that  the  courts  were  actuated  by  considera- 
tions of  possible  hardship  arising  from  the  application  of  incongruous 
laws.  See  Maltass  v.  Maltass  supra.  This  is  obviated,  it  would  seem, 
where  the  individual  is  exempted  from  local  law  because  of  extra- 
territoriality, for  the  law  of  the  country  of  origin  is  in  such  event 
applicable.  The  difficulty  that  there  must  be  subjection  to  the  sover- 
eign as  distinguished  from  the  local  law,  In  re  Tootal's  Trusts  supra; 
Abd-ul-Messih  v.  Farra  (1888)  L.  R.  13  App.  Cas.  431,  is  obviated  by 
the  fact  that  extraterritorial  law,  existing  in  a  territory  by  treaty,  is 
in  effect  the  law  of  the  sovereign,  as  shown  in  the  principal  case. 
Where  there  is  no  extraterritoriality,  recourse  to  the  complication  of 
the  doctrine  of  immiscibility  may  be  avoided  by  a  simple  refusal  on 
the  part  of  the  forum  to  apply  foreign  law  repugnant  to  local  policy. 
Westlake,  Pri.  Int.  Law  (4th  ed.)  p.  321. 

Contracts — Rewards — Public  Officers. — The  defendant,  a  public 
officer  in  New  York,  after  having  secured  the  apprehension  of  a  mur- 
derer in  California  by  means  of  a  decoy  letter  written  as  a  result  of 
information  furnished  by  the  plaintiff,  went  there  and  brought  the 
accused  back.     The  defendant  then  sought  to  participate  in  the  distri- 
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bution  of  a  reward  offered  for  the  apprehension  and  conviction  of  said 
murderer.  Held,  he  could  not  participate  since  the  services  were  with- 
in the  scope  of  his  official  duties.  Rogers  v.  McCoach  (1909)  120  N. 
Y.  Supp.  686. 

It  is  universally  held  that  public  officers  are  not  entitled  to  accept 
rewards  offered  by  private  individuals  for  services  rendered  within  the 
scope  of  their  official  duties,  Hatter  of  Russell's  Application  (1884)  51 
Conn.  577,  because  there  is  no  consideration  for  the  offerer's  promise, 
Pool  v.  City  of  Boston  (1849)  5  Cush.  219,  and  because  a  recovery  in 
such  cases  is  contrary  to  public  policy,  as  tending  to  bribery  and 
extortion.  Hogan  v.  Stophlet  (1899)  179  111.  150.  When  the  reward  is 
offered  by  public  authorities,  however,  the  same  reasons  of  public 
policy  have  been  held  inapplicable,  U.  S.  v.  Matthews  (1899)  173  U. 
S.  381,  although  some,  courts  refuse  to  make  any  such  distinction. 
Lees  v.  Colgan  (1898)  120  Cal.  262.  But  it  would  seem  that  a  public 
officer  may  receive  a  reward  for  services  outside  the  scope  of  his  official 
duties,  since  in  that  case  he  is  acting  in  his  private  capacitv,  Curren 
v.  Collier  (1907)  7  Indian  Ter.  148;  Harris  v.  More  (1886)  70"  Cal.  502, 
although  he  cannot  recover  for  unusual  exertions  in  the  performance 
of  his  duty.  Hatch  v.  Mann  (N.  Y.  1835)  15  Wend.  44.  So,  informa- 
tion furnished  by  a  constable  which  leads  to  a  conviction  has  been  held 
outside  of  the  constable's  official  duty.  England  v.  Davidson,  (1840)  11 
Ad.  &  El.  856.  Furthermore,  a  sheriff  who  without  process  pursues  a 
criminal  into  another  jurisdiction  and  apprehends  him  there  is  acting 
in  his  private  capacity,  Gregg  v.  Pierce  (N.  Y.  1860)  53  Barb.  387,  al- 
though the  contrary  is  true  if  he  is  merely  carrying  out  the  orders  of  a 
superior.  Atwood  v.  Armstrong  (N.  Y.  1905)  102  App.  Div.  601.  In  the 
principal  case  the  services  rendered  were  clearly  within  the  scope  of 
the  officer's  official  duties. 

Criminal  Law — Effect  of  Failure  of  Arraignment  and  Plea. — The 
defendant  appealed  from  conviction  on  the  charge  of  selling  liquor  to 
a  minor,  on  the  ground  that  there  had  been  no  arraignment  or  plea. 
Held,  two  judges  dissenting,  the  defendant  waived  such  technical  de- 
fects by  appearing  with  counsel  and  proceeding  with  the  trial.  Hack 
v.  State  (Wis.  1910)  124  N.  W.  492. 

At  common  law  failure  of  arraignment  and  plea  in  criminal  pro- 
ceedings was  a  fatal  defect.  Crain  v.  U.  S.  (1896)  162  U.  S.  625,  615. 
The  defendant  was  deemed  to  waive  arraignment  by  pleading,  Feritrr 
v.  State  (1870)  33  Ind.  283,  but  could  not~waive  the  right  to  plead  by 
appearing  and  taking  active  part  in  the  conduct  of  the  trial.  This 
rule  was  based  by  some  courts  upon  the  ground  that  it  was  failure  of 
due  process  of  law.  Crain  v.  U.  S.  supra; cf.  6  Columbia  Law  Review 
357.  In  other  cases  it  was  said  that  without  a  plea  no  issue  could  be 
formed,  and  so  no  trial  was  had.  People  v.  Corbett  (1865)  28  Cal. 
328;  State  v.  Hughes  (1840)  1  Ala.  655.  It  has  even  been  held  that 
the  defect  is  not  cured  by  the  entry  of  a  plea  by  the  court  after  verdict. 
Davis  v.  State  (1875)  38  Wis.  487.  The  decision  in  the  principal  case 
avowedly  overrules  earlier  Wisconsin  decisions.  Douglas  v.  State  (1854) 
3  Wis.  820;  Davis  v.  State  supra.  The  court  in  the  principal  case 
regarded  the  defects  as  merely  technical,  especially  since  the  prisoner 
was  represented  by  counsel;  and  hence  disregarded  them  under  the 
statutory  requirement  that  only  errors  affecting  the  substantial  rights 
of  the  defendant  should  be  grounds  for  reversal.  The  decision  was 
limited  to  cases  of  minor  offenses.  Other  courts,  under  similar  stat- 
utory provisions,  have  applied  the  same  rule  even  in  cases  of  serious 


362  COLUMBIA  LAW  REVIEW. 

crimes.  State  v.  Cassady  (1874)  12  Kan.  550,  561  (larceny);  State 
v.  Straub  (1896)  16  Wash.  Ill,  113  (murder).  See  also  People  v. 
Osterhout  (N.  Y.  1884)  34  Him  260;  contra  People  v.  Corbett  supra. 
The  principal  case  is  in  accord  with  the  liberal  modern  view,  and 
would  seem  sound,  the  rights  of  the  defendant  being-  properly  safe- 
guarded by  the  receipt  of  all  evidence  offered  on  his  behalf  irrespective 
of  plea. 

Damages — General  Allegation — Proof  of  Special  Damage. — The 
plaintiff  brought  an  action  for  personal  injuries  alleging  that  he  was 
injured  "through  his  head,  skull,  eyes,  and  bruises  to  his  right  leg  and 
body."  At  the  trial  he  was  permitted  to  prove  that  his  hearing  was 
permanently  impaired.  Held,  three  judges  dissenting,  the  evidence 
should  have  been  excluded,  as  the  injury,  not  being  a  necessary  result 
of  the  defendant's  act,  must  be  specially  alleged  in  the  complaint. 
Keefe  v.  Lee  (K  Y.  1909)  90  N.  E.  344. 

Under  the  general  allegation  of  damages,  all  damages  naturally  and 
necessarily  resulting  from  the  act  complained  of  may  be  proved,  T.  & 
P.  Ry.  Co.  v.  Curry  (1885)  64  Tex.  85,  and  the  fact  that  the  plaintiff 
has  specified  a  part  of  his  general  damage  does  not  prevent  him  from 
proving  other  general  damage.  Hutchinson  v.  Granger  (1841)  13  Vt. 
386,  394.  Thus  the  law  will  imply  physical  pain  and  mental  suffering 
from  an  allegation  of  bodily  injury.  T.  &  P.  Ry.  Co.  v.  Curry  supra. 
But  damages  which  do  not  necessarily  flow  from  the  injury,  are  re- 
garded as  special  and  must  be  alleged  in  the  complaint.  Sealey  v. 
Metropolitan  St.  R.  Co.  (N.  Y.  1903)  78  App.  Div.  530.  On  this 
ground  a  distinct  disease  developing  from  the  injury,  but  one  which 
does  not  always  necessarily  result  from  it  must  be  specially  alleged, 
Wilhins  v.  Nassau  Newspaper  Delivery  Co.  (N.  Y.  1904)  98  App.  Div. 
130,  and  deafness  is  generally  regarded  as  special  damage.  Piltz  v. 
Yonhers  R.  R.  Co.  (N.  Y.  1903)  83  App.  Div.  29.  Since  the  basis  of 
the  decisions  is  to  avoid  surprise,  the  complaint  may  generally  be 
amended  at  the  trial  by  the  insertion  of  the  necessary  allegation  unless 
the  defendant  can  show  that  he  is  prejudiced  thereby.  Miller  v.  Gar- 
ling  (N.  Y.  1856)  12  How.  Prac.  203.  Furthermore,  the  appellate  court 
may  treat  the  complaint  as  amended.  Clemens  v.  Davis  (N.  Y.  1875) 
6  T.  &  C.  523.  As  brought  out  in  the  dissenting  opinion  of  the  prin- 
cipal case,  the  defendant  was  evidently  not  at  all  misled  and  there- 
fore the  better  practice  would  have  been  to  admit  the  evidence. 

Damages — Trespass — Rental  Value. — The  plaintiff  sued  in  trespass 
quare  clausum  f regit  claiming  damages  for  rent  of  the  land  trespassed 
upon.  Held,  the  plaintiff  could  not  recover  such  damages,  having 
abandoned  the  land,  not  because  of  the  trespass,  but  thereafter  at  the 
request  of  a  third  person.    Brown  v.  Floyd  (Ala.  1909)  50  So.  995. 

The  measure  of  damages  in  actions  ex  delicto  is  compensatory  of  the 
injury  actually  sustained,  Worcester  v.  Gt.  Falls  etc.  Co.  (1856)  41 
Me.  159,  and  so  in  trespass  quare  clausum  f regit,  damages  are  given 
either  for  actual  injury  to  the  land,  Mayor  v.  City  of  Springfield  (1884) 
138  Mass.  70;  Jones  v.  Gooday  (1841)  8  Mees.  &  W.  146,  or  for  con- 
sequential injury  to  the  owner.  White  v.  Moseley  (1829)  8  Pick.  356. 
Therefore,  whatever  loss  the  owner  sustains  with  respect  to  the  bene- 
ficial use  of  land  would  seem  properly  to  fall  within  the  latter  category. 
Walters  v.  Chamberlain  (1887)  65  Mich.  333;  Cavanagh  v.  Durgin 
(1892)  156  Mass.  466.  Consequently,  the  rental  value  during  the  un- 
lawful detention  is  recoverable.    Frizzell  v.  Duffer  (1894)  58  Ark.  612; 
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Oklahoma  City  v.  Hill  Bros.  (1897)  6  Okla.  114.  But  upon  ouster  no 
recovery  for  continued  occupation  can  be  had  until  re-entry.  Holmes 
v.  Seeley  (1838)  19  Wend.  507.  After  recovery  in  ejectment  rental 
value  is  recoverable  in  an  action  for  mesne  profits,  Holmes  v.  Davis 
(1859)  19  N.  Y.  488,  which  although  in  the  nature  of  trespass  quare 
clausum  f regit,  Thompson  v.  Bower  (1871)  60  Barb.  463;  Columbia 
etc.  By  Co.  v.  Histogenetic  Co.  (1896)  14  Wash.  475,  is  generally  re- 
garded in  substance  as  an  assumpsit  for  use  and  occupation.  Wood- 
hull  v.  Rosenthal  (1875)  61  N.  Y.  382.  But  assumpsit  for  use  and 
occupation  will  not  lie  where  the  defendant  claims  adversely,  Collyer 
v.  Collyer  (1889)  113  N.  Y.  442,  for  no  implication  to  pay  rent  can 
arise  from  a  tortious  entry  upon  land.  Biglow  v.  Bigloiv  (N.  Y.  1902) 
75  App.  Div.  98.  Since  there  was  no  ouster  and  re-entry  in  the  princi- 
pal case  and  the  plaintiff  by  voluntary  abandonment  disclaimed  his 
right  to  the  beneficial  enjoyment,   rental  value  was  properly  denied. 

Ejectment — Plaintiff  Without  Title — Prior  Possession  of  Public 
Lands. — The  plaintiff  had  established  a  constructive  possession  of 
submerged  land  in  the  waters  of  a  navigable  bay.  Held,  as  a  tres- 
passer on  public  land,  he  could  not  maintain  ejectment  against  the 
disturber  of  his  possession.  Bass  v.  Ramos  (Fla.  1909)  50  So.  945. 
A  plaintiff  in  ejectment  must  recover  on  the  strength  of  his  own, 
and  not  the  weakness  of  the  defendant's  title.  Seymour  v.  Creswell 
(1S81)  18  Fla.  29.  But  paper  title  is  not  essential  as  against  a  mere 
intruder.  Wilson  v.  Fine  (1889)  38  Fed.  789.  It  is  said  that  actual 
prior  possession  raises  a  presumption  of  title,  Bradshaw  v.  Ashley 
(1901)  180  U.  S.  59,  but  it  is  held  that  the  intruder  cannot  rebut  this 
presumption  by  showing  that  the  title  is  in  a  third  partv.  Humphreys 
v,  McCall  (1858)  9  Cal.  59;  Schauber  v.  Jackson  (N.  Y.  1828)  2  Wend. 
3.  So  it  appears  that  the  theory  underlying  this  action  is  that  pos- 
session is  to  be  protected  for  the  sake  of  promoting  the  peace  and  dis- 
couraging trespass.  Bates  v.  Campbell  (1870)  25  Wis.  613.  Con- 
sidering the  matter  of  title  as  important,  the  principal  case  is  correct 
in  holding  that  no  title  can  be  presumed  to  be  in  the  plaintiff,  since  in 
the  case  of  land  under  navigable  waters  the  title  is  in  the  state,  III. 
Cent.  R.  R.  v.  III.  (1892)  146  TI.  S.  387,  in  trust  for  the  whole  people, 
State  v.  Gerbing  (1908)  56  Fla.  603,  and  as  that  trust  cannot  be 
alienated,  III.  Cent.  R.  R.  v.  III.,  supra,  the  state  cannot  grant  an  indi- 
vidual title  to  such  land  as  shall  interfere  with  this  easement  of  the 
public.  Sullivan  v.  Richardson  (1894)  33  Fla.  1.  However,  from  the  pos- 
sessory nature  of  the  action  of  ejectment  it  should  not  avail  the  defend- 
ant any  more  to  show  that  the  state  could  not  have  granted  title  to 
the  plaintiff,  than  in  the  usual  case  of  private  land,  to  show  that,  as  a 
matter  of  fact,  the  plaintiff  did  not  have  title.  But  see  Pierce  v.  Ken- 
nedy (1891)  2  Wash.  324.  However,  the  decision  is  to  be  supported  on 
the  consideration  of  public  policy  that  a  trespass  on  state  lands  held 
for  the  use  and  enjoyment  of  the  public  should  not  be  encouraged. 

Eminent  Domain — Compensation — Fee  Subject  to  Easement. — The 
owner  conveyed  property  abutting  on  a  proposed  city  street  but  re- 
tained the  fee  within  the  street  lines.  Held,  on  condemnation,  he  was 
entitled  only  to  nominal  damages.  In  re  111th  St.  (1909)  120  N.  Y. 
Supp.   354. 

Though  the  decision  of  the  principal  case,  that,  as  a  matter  of  law, 
the  value  of  the  fee  of  a  proposed  city  street,  encumbered  by  private 
easements  of  abutting  owners,  is  of  only  nominal  value,  seems  extreme, 
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it  finds  considerable  support  in  the  authorities.  It  is  true  that  sub- 
stantial compensation  has  been  given  for  the  taking  of  the  fee  pos- 
sessed by  the  owner  of  abutting  property,  but  the  decisions  which  al- 
lowed such  award  seemed  to  consider  entirely  the  damage  to  the 
abutting  property.  City  of  Buffalo  v.  Pratt  (1892)  131  N.  Y.  293, 
300.  Considering  the  situation  in  the  principal  case,  namely,  owner- 
ship only  of  the  fee,  it  may  be  argued  that  since  the  easements  with 
which  it  is  encumbered  are  private  (cf.  Matter  of  City  of  New  York 
(1909)  196  N.  Y.  286  where  the  easements  were  public)  and  hence 
there  is  a  possibility  by  purchase  or  otherwise  of  extinguishing  them, 
the  land  is  of  substantial  value;  but  in  answer  to  this  are  to  be  con- 
sidered the  decisions  which  hold  that  when  a  public  easement  over 
such  land  is  condemned,  only  nominal  damages  are  to  be  given,  In  re 
Vil.  of  Olean  v.  Steyner  (1892)  135  N.  Y.  341;  Matter  of  Adams 
(1894)  141  K  Y.  297;  Waller  v.  City  of  Manchester  (1878)  58  N.  H. 
438,  even  though  the  condemnation  in  this  latter  situation  just  as 
effectively  destroyed  the  possibility  of  securing  the  use  of  an  unen- 
cumbered fee.  Further  arguable  elements  of  value  are  possible  sur- 
face uses  of  the  strip  of  land  by  erections  over  the  fee  or  utilization  of 
the  sub-surface  area  by  vaults  or  similar  constructions.  However,  to 
consider  this  element  of  value  appreciable  it  should  appear  from  the 
character  of  the  neighborhood  that  such  uses  are  sufficiently  probable 
in  the  immediate  future  to  give  a  present  market  value  to  the  fee. 
Laflin  v.  Chicago  W.  &  N.  R.  Co.  (1887)  33  Fed.  415. 

Equity — Protection  of  Easements. — The  defendant  blocked  the  com- 
plainant's right  of  way  by  a  wire  fence  and  resisted  his  petition  for 
an  injunction,  because  the  premises  were  in  the  possession  of  a  tenant 
of  the  complainant.  Held,  that  as  the  obstruction  was  in  denial  of 
complainant's  rights  and  also  an  injury  to  the  reversion,  he  was  en- 
titled to  maintain  this  action.  Webb  v.  Jones  (Ala.  1909)  50  So.  887. 
See  notes,  p.  355. 

Federal  Practice — Two  Grounds  of  Jurisdiction — Proper  District 
for  Suit. — Resident  shippers  sued  to  restrain  foreign  interstate  car- 
riers from  putting  into  effect  a  proposed  advance  in  freight  rates. 
Held,  Mr.  Justice  Harlan  dissenting,  under  U.  S.  Comp.  Stat.  1901,  p. 
508,  reading  *  -  *  "no  civil  suit  shall  be  brought  in  any  other 
district  than  that  whereof  defendant  is  an  inhabitant,  but  where  the 
jurisdiction  is  founded  only  on  the  fact  that  the  action  is  between 
citizens  of  different  states,  suit  shall  be  brought  only  in  the  district 
of  the  residence  of  either  the  plantiff  or  the  defendant,"  that  suit 
could  be  brought  only  in  the  district  where  defendant  was  an  inhab- 
itant, the  jurisdiction  not  resting  solely  on  the  ground  of  diversity  of 
citizenship.  Macon  Grocery  Co.  v.  Atl.  Coast  Line  R.  R.  Co.  (1909) 
30  Sup.  Ct.  Rep.  184. 

By  the  act  of  Aug.  13th,  1SS8,  which  superseded  the  act  of  March 
3rd,  1875,  Congress  by  striking  out  the  words,  "or  in  which  he  shall 
be  found,"  attempted  to  limit  the  districts  in  which  a  federal  suit 
might  be  brought.  See  Shaiv  v.  Quincy  Mining  Co.  (1891)  145  U.  S. 
444.  Following  this  apparent  policy  of  limitation,  later  courts  have 
held  that  the  word  "inhabitant"  means  "citizen"  rather  than  "resident", 
Galveston  etc.  Ry.  v.  Gonzales  (1893)  151  U.  S.  496;  U.  S.  v.  Northern 
Pac.  R.  R.  Co.  (1905)  134  Fed.  715,  and  have  refused  to  allow  a  cor- 
poration of  one  state  to  sue  a  company,  incorporated  in  another,  in  a 
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third  state  where  the  defendant  corporation  had  its  principal  place  of 
business;  Shaw  v.  Quincy  Mining  Co.  supra;  In  re  Keasbey  (1895) 
160  U.  S.  222;  while  if  the  state  of  incorporation  be  divided  into  more 
than  one  federal  district,  suit  must  be  brought  in  the  district  where 
its  principal  office  is  located.  Galveston  etc.  By  v.  Gonzales  supra. 
Where  the  jurisdiction  of  the  court  arises  solely  from  the  fact  of  diver- 
sity of  citizenship,  suit  may  be  maintained  in  the  district  where  either 
the  plaintiff  or  the  defendant  resides.  McCormick  etc.  Co.  v.  Wal- 
thers^  (1889)  134  IT.  S.  41 ;  St.  Louis  etc.  Co.  v.  Terre  Haute  etc.  Co. 
(1887)  33  Fed.  385.  Until  the  principal  case,  the  question  as  to  the 
jurisdiction  where  the  cause  does  not  wholly  arise  from  diversity  of 
citizenship,  seems  never  to  have  arisen,  but  there  are  dicta  to  the  effect 
that  the  suit  must  be  in  defendant's  district.  McCormick  etc.  Co.  v. 
Vfalthers  supra;  In  re  Keasbey  supra.  In  view,  therefore,  of  the  use 
of  the  word  "only"  in  the  statute,  the  tendency  to  limit  the  districts  in 
which  suit  may  be  brought,  and  the  repeated  dicta  of  the  Supreme 
Court,  the  majority  view  would  appear  preferable. 

Highways — Dedication — Sale  of  Lots  ox  Proposed  Street. — After 
condemnation  proceedings  had  been  instituted  to  open  a  street,  and 
an  award  had  been  made,  an  action  of  partition  was  brought  by  the 
owners  in  common  of  the  property  affected.  The  proposed  street  was 
excluded  from  partition,  and  the  partition  map  and  the  referee's  deeds 
recognized  the  proposed  street  as  a  boundary.  Held,  two  judges  dis- 
senting, this  constituted  a  dedication.  In  re  Johnson  Ave.  (1909) 
120  X.  Y.  Supp.  798. 

The  first  essential  element  of  a  common  law  dedication  is  an  in- 
tention of  the  owner  to  appropriate  the  land  to  a  public  use.  Town 
of  Bethel  v.  Pruett  (1905)  215  111.  162.  In  the  absence  of  facts  rais- 
ing an  equitable  estoppel,  cf.  Holly  Grove  v.  Smith  (1896)  63  Ark.  5, 
the  intention  must  be  satisfactorily  and  unequivocally  proven.  Lynch- 
burg Traction  Co.  v.  Guill  (1907)  107  Va.  86.  The  actual  intention 
must  be  inferred  from  all  the  facts  and  circumstances  of  the  case. 
Waggeman  v.  North  Peoria  (1895)  155  HI.  545.  Thus,  while  such 
inference  may  arise  when  the  property  is  plotted  into  lots,  blocks  and 
streets,  and  lots  are  sold  abutting  on  these  streets,  Quicksall  v.  Phila- 
delphia (1896)  177  Pa.  St.  301,  the  intention  is  not  to  be  inferred  if 
no  lots  are  sold,  Holly  Grove  v.  Smith  supra,  nor  if  the  lots  sold  do 
not  abut  on  the  plotted  street.  City  of  Eureka  v.  Fay  (1895)  107  Cal. 
166.  Even  where  the  extension  of  an  existing  highway  was 
fenced  off  from  the  abutting  property,  shade  trees  planted  along  the 
side,  and  covenants  entered  into  referring  to  this  extension  as  a 
street,  evidence  was  admitted  to  show  that  there  was  no  actual  in- 
tention to  dedicate.  Waggeman  v.  North  Peoria  supra.  The  view  of 
the  dissenting  opinion  in  the  principal  case,  that  the  recognition  of 
the  proposed  street  was  on  the  assumption  that  the  award  would  be 
confirmed,  and  so  did  not  indicate  an  intention  to  dedicate,  seems  the 
more  reasonable. 

Injunctions — Cutting  Timber — Adequacy  of  Damages  at  Law. — The 
plaintiffs  sought  an  injunction  to  restrain  the  defendants  from  boxing 
trees,  carrying  away  turpentine,  or  cutting  timber  on  the  plaintiffs' 
land,  which  was  chiefly  valuable  for  such  timber.  Held,  the  remedy 
in  damages  was  of  such  doubtful  adequacy  that  equity  may  properly 
intervene,  though  under  different  circumstances  an  injunction  against 
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cutting  ordinary  timber  might  be  denied.  Graves  v.  Ashburn  (1909) 
30  Sup.  Ct.  Eep.  108. 

In  the  early  practice  of  the  court  of  equity  bills  for  relief  were 
entertained  without  regard  to  the  existence' of  a  legal  remedy,  Bole 
v.  Thomas  at  Well  (1384)  10  Selden  Soc.  105;  Walker  v.  Archer 
(1401)  10  Selden  Soc.  53,  and  the  existence  of  such  a  remedy  was  no 
defense.  Wood  v.  Tirrell  (1577)  Cary  Ch.  84.  But  with  a  complete 
demarcation  between  the  jurisdiction  of  common  law  and  equity  in 
the  following  centuries  it  became  the  rule  that  equity  should  not  in- 
terfere where  there  was  a  remedy  at  law.  Mortimer  v.  Cottrell 
(1789)  2  Cox  Eq.  205;  Steven*  v.  Beekman  _(N.  Y.  1814)  1  Johns. 
Ch.  318.  This  rule  was  strictly  applied  especially  in  trespass.  Mogg 
v.  Mogg  (1786)  2  Dickens  Ch.  670;  Jerome  v.  Rosa  (N.  Y.  1823)  7 
Johns.  Ch.  315.  The  present  tendency  of  the  courts,  while  recognizing 
that  equity  should  not  intervene  where  there  is  a  plain,  complete,  and 
adequate  remedy  at  law,  is  to  regard  a  legal  remedy  inadequate  if  not 
as  effectual  and  certain  as  the  equitable  remedy.  Driscoll  v.  Smith 
(1903)  184  Mass.  221;  Walla  Walla  v.  Walla  Walla  Water  Co.  (1898) 
172  TJ.  S.  1,  12.  Where,  therefore,  minerals  or  timber  constitute  the 
principal  value  of  land,  their  removal  will  be  enjoined  either  tem- 
porarily, Wadsworth  v.  Goree  (1892)  96  Ala.  227,  or  permanently,  as 
destructive  to  the  property  and  not  susceptible  of  adequate  compen- 
sation in  damages.  Brown  v.  Solary  (1896)  37  Fla.  102.  If  their 
value  is  not  of  such  peculiar  importance  an  injunction  may  be  re- 
fused. Powell  v.  Rowlings  (1873)  38  N.  D.  239;  Keller  v.  Bullington 
(1893)  101  Ala.  267.  Considering  the  cases  cited  in  the  principal 
case,  King  v.  Stuart  (1897)  84  Fed.  546;  Peck  v.  Ayers  Tie  Co. 
(1902)  116  Fed.  273,  the  decision,  though  somewhat  novel  in  ex- 
pression, is  merely  an  application  of  these  principles,  and  does  not 
establish  a  new  test  for  equitable  relief,  i.  e.,  the  doubtful  adequacy 
of  damages  at  law. 

Master  and  Servant — Injury  to  Minor  Servant — Misrepresenta- 
tion as  to  Age. — The  plaintiff  by  falsely  representing  that  he  was  of 
full  age  secured  employment  as  a  brakeman  from  the  defendant,  which 
had  a  rule  forbidding  the  employment  of  minors  in  that  capacity. 
The  plaintiff  was  injured  by  the  negligence  of  the  defendant.  Held, 
the  plaintiff's  misrepresentation  should  not  bar  him  from  recovery  as 
a  servant  of  the  defendant.  Lupher  v.  A.,  T.  &  S.  F.  R.  Co.  (Kan. 
1910)   106  Pac.  284. 

The  status  of  master  and  servant  ordinarily  arises  by  contract, 
either  express  or  implied.  Wood,  Master  and  Servant  §  4.  Where 
one  of  the  parties  is  under  a  legal  disability  the  contract  of  employ- 
ment is  voidable.  Craighead  v.  Wells  (1855)  21  Mo.  404,  although 
until  terminated  a  de  facto  status  exists.  10  Columbia  Law  Review 
1,  11.  Furthermore,  a  fraudulent  misstatement  which  induces  a  meet- 
ing of  the  minds  as  to  the  subject  matter  does  not  vitiate  the  contract 
but  merely  makes  it  voidable.  Edmunds  v.  Merchants'  Desp.  Trans. 
Co.  (1883)  135  Mass.  283.  Until  avoided,  it  would  seem  that  the  cor- 
poration owes  the  same  degree  of  care  to  the  author  of  the  misstate- 
ment as  to  other  servants.  L.  S.  &  M.  S.  R.  Co.  v.  Baldwin  (1899)  19 
Oh.  Cir.  Ct.  338;  Matlock  v.  W.  G.  &  St.  L.  R.  Co.  (1906)  198  Mo. 
495.  The  contrary  result  has  been  reached  under  similar  conditions 
on  the  theory  that  the  deceiver  never  became  a  servant.  N.  &  W.  R. 
Co.  v.  Bondurant  (1907)   107  Va.  515.     Similarly,  the  purchaser  of  a 
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reduced  rate  ticket  secured  by  false  statements  has  been  held  merely 
a  trespasser.  Fitzmaurice  v.  N.  Y.,  N.  H.  &  H.  Ry.  Co.  (1906)  192 
Mass.  159.  While  both  decisions  would  seem  questionable  on  a  strict 
application  of  contract  principles,  the  latter  case  may  be  distin- 
guished and  justified  on  the  ground  that  there,  unlike  the  principal 
case,  the  plaintiff's  fraud  was  substantial  and  aggravated  in  that  it 
secured  a  service  for  which  she  did  not  render  an  equivalent.  Since 
the  railway  has  a  remedy  in  an  action  of  deceit  for  any  damages 
caused  by  the  false  statement,  L.  S.  &  M.  S.  Ry.  Co.  v.  Baldwin  supra, 
and  since  the  plaintiff  would  unquestionably  be  barred  had  the  acci- 
dent been  in  any  way  attributable  to  his  immaturity,  McDermott  v. 
I.  F.  &  S.  C.  Ry.  Co.  (la.  1891)  47  N.  W.  1037,  the  principal  case 
seems  to  represent  the  sounder  view. 

Negligence — Violation  of  Statute  as  a  Bar  to  Recovery. — The 
plaintiff,  while  standing  for  a  short  time  between  the  poles  of  his  push- 
cart, as  close  to  the  curb  as  possible,  while  fixing  his  goods  for  the 
night  was  injured  by  the  defendant's  negligence.  Held,  his  unlawful 
obstruction  of  the  street  barred  his  recovery.  Collender  v.  Reardon 
(1910)  42  N.  Y.  L.  J.,  No.  124. 

Contributory  negligence,  in  order  to  defeat  a  plaintiff,  must  be  the 
proximate  cause  from  which  the  injury  naturally  resulted,  Railway  Co. 
v.  Hull  (1889)  88  Tenn.  33,  and  similarly  an  illegal  act  does  not  bar 
a  plaintiff  unless  it  is  a  contributing  cause.  Consequently,  the  fact 
that  a  plaintiff  was  disobeying  a  Sunday  law,  Gross  v.  Miller  (1894) 
93  la.  72,  will  not  bar  him  from  recovering  for  an  injury  wholly  due 
to  another's  negligence,  for  one  party  to  an  action  cannot  defend  by 
alleging  a  separate  and  distinct  wrongful  act  of  the  other.  Sutton  v. 
Town  of  Wauwatosa  (1871)  29  Wis.  1.  So  also  under  a  statute  re- 
quiring all  automobiles  to  be  licensed  the  fact  that  an  automobile  is 
unlicensed  will  not  excuse  a  municipality  for  an  injury  due  to  holes 
in  its  street,  Hemming  v.  City  of  New'  Haven  (Conn.  1910)  74  Atl. 
892,  although  if  the  driving  of  an  unlicensed  automobile  is  expressly 
prohibited  the  contrary  is  true.  Dudley  v.  Northampton  St.  Ry. 
(1909)  202  Mass.  443.  Considering  the  provision  of  the  City  charter 
as  declaratory  of  the  common  law  rule  prohibiting  the  obstruction  of 
a  highway,  the  violation  of  such  rule  might  well  be  considered  a  con- 
tributing cause.  But  every  obstruction  is  not  a  violation  of  the  rule. 
It  is  true  that  the  following  users  have  been  held  illegal  obstructions : 
a  grocer's  wagon  standing  in  the  street  day  and  night  by  license,  al- 
though a  public  cart  in  the  same  situation  is  not;  Cohen  v.  The  Mayor 
(1889)  113  N.  Y.  532;  a  pushcart  vendor  who  for  an  unreasonable 
time  remained  in  one  place,  paying  no  attention  to  passing  vehicles. 
Tolkon  v.  Reimer  Co.  (N.  Y.  1908)  125  App.  Div.  695.  However,  the 
determination  of  whether  an  object  is  an  illegal  obstruction  depends 
on  whether  under  the  particular  circumstances  the  use  of  the  street  is 
reasonable  in  regard  to  the  rights  and  convenience  of  the  public. 
Callannan  v.  Gilman  (1887)  107  N.  Y.  360.  Therefore,  since  the 
plaintiff  in  the  principal  case  was  apparently  not  unreasonably  ob- 
structing the  street  the  decision  would  seem  unsound. 

Xki;otiable  Instruments — Effect  of  a  Stipulation  for  Attorney's 
Fees  in  a  Mortgage  Securing  the  Note. — A  gave  B  a  note  negotia- 
ble on  its  face,  secured  by  a  mortgage  containing  a  stipulation  for 
the  payment  of  attorney's  fees  in  the  event  of  foreclosure.  Held,  the 
note  was  negotiable.  Farmers'  Nat.  Bank  of  Tecumseh  v.  McCall 
(Okl.  1910)  106  Pac.  866.     See  Notes,  p.  352.' 
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Officers — Definition  of  an  Office — Employment  Distinguished. 
— Relator  was  legally  appointed  town-treasurer  under  an  ordi- 
nance. Held,  this  was  a  public  office  so  that  the  title  to  it  might  be 
tried  by  quo  warranto.    Michael  v.  State  (Ala.  1909)  50  So.  929. 

While  it  is  difficult  accurately  to  define  an  office,  there  are  two 
essentials  which  distinguish  it  from  a  mere  employment  or  contract. 
First,  there  must  be  a  delegation  of  some  portion  of  the  sovereign 
power  and  the  right  to  exercise  it,  Answer  of  the  Justices  (Me.  1822) 
3  Greenl.  481;  State  v.  Valle  (1867)  41  Mo.  29,  that  is,  the  duties 
must  be  official  in  their  nature,  Collins  v.  Mayor  (N.  Y.  1875)  3  Hun 
681,  and  not  the  mere  execution  of  the  orders  of  a  superior.  Smith 
v.  Mayor  (N.  Y.  1874)  67  Barb.  223.  Second,  the  office  must  be  cre- 
ated by  law  and  not  by  contract.  U.  S.  v.  Maurice  (U.  S.  C.  C.  1823) 
2  Brock.  96;  State  v.  Broome  (1897)  61  N.  J.  L.  115.  Some  jurisdic- 
tions demand  a  third  essential,  saying  that  to  constitute  an  office, 
there  must  be  duration  and  tenure,  Bunn  v.  People  (1867)  45  111.  397; 
U.  S.  v.  Hart  well  (1867)  6  Wall.  385,  while  others  hold  that  if  the 
two  previous  requisites  exist,  there  is  an  office  even  though  it  termi- 
nate as  soon  as  the  single  act  is  done.  State  v.  Stanley  (1872)  66  N. 
C.  59;  People  v.  Hayes  (N.  Y.  1852)  7  How.  Pr.  248.  Though  the 
facts  of  a  payment  of  a  salary  or  fees,  State  v.  Wilson  (1876)  29  Oh. 
St.  347,  the  requirements  of  taking  an  oath  or  giving  a  bond,  Balti- 
more City  v.  Lyman  (1901)  92  Md.  591,  and  the  name  by  which  the 
position  is  entitled,  State  v.  Wilson  supra,  are  not  in  themselves  con- 
clusive as  to  whether  or  not  there  is  an  office,  they  go  far  in  deter- 
mining its  existence.  On  the  other  hand,  the  scope  of  the  duty  or 
authority  should  not  be  considered,  for  it  is  the  nature  of  the  duty 
and  not  its  scope  which  makes  the  office.  People  v.  Bedell  (N.  Y. 
1842)  2  Hill.  196;  Shelby  v.  Alcorn  (1858)  36  Miss.  273.  These  prin- 
ciples appear  correctly  applied  by  the  principal  case. 

Officers — Tests  of  Eligibility — Political  Allegiance. — An  Iowa 
statute  provided  that  certain  police  and  fire  commissioners  should  be 
selected  from  the  two  dominant  political  parties.  Held,  the  imposition 
of  political  opinion  as  a  test  of  eligibility  to  office  was  within  the  power 
of  the  legislature.  State  v.  Sargent  (la.  1910)  124  N.  W.  339.  See 
Notes,  p.  350. 

Pleading  and  Practice — Divorce — Cross  Bill  Founded  on  Acts  Sub- 
sequent to  Bringing  Suit. — The  defendant  in  a  divorce  action 
pleaded  by  cross  bill  an  offence  entitling  him  to  a  decree,  but  which 
had  occurred  subsequent  to  the  bringing  of  the  original  action.  Held, 
he  was  entitled  to  a  decree  thereon.  Von  Bernuth  v.  Von  Bernuth 
(N.  J.  1909)  74  Atl.  700. 

At  common  law,  as  reaffirmed  in  early  American  statutes,  such 
cross  actions  as  set-off  and  counterclaim  were  confined  to  action  ex 
contractu  and  were  not  allowed  in  tort.  Chambers  v.  Lewis  (N.  Y. 
1860)  11  Abb.  Pr.  210.  This  rule  follows  the  early  practice  in  cases 
of  an  avowry  for  rent,  Sapsford  v.  Fletcher  (1792)  4  T.  R.  511,  in 
trespass,  replevin,  and  detinue.  Montagu,  Law  of  Set-Off,  18.  How- 
ever, other  defences  only  going  to  defeat  the  plaintiff's  case  might 
be  pleaded  even  though  occurring  subsequent  to  the  bringing  of  the 
suit  both  in  law,  Sullivan  v.  Montague  (1779)  1  Doug.  K.  B.  106,  and 
in  equity.  Stamps  v.  Birmingham  &  Stour  Valley  R'y.  Co.  (1848) 
2  Phillips  673.  But  at  law  counterclaims  or  cross  actions  entitling 
the  defendant  to  an  affirmative  judgment  could  not  be  pleaded  if 
maturing  or  arising  after  the  commencement  of  the  original  action; 
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Evans  v.  Piosser  (1789)  3  T.  R.  186;  Van  Valen  v.  Lapham  (N.  Y. 
1856)  13  How.  Pr.  240;  it  being  held  that  any  other  rule  would  force 
an  unwarranted  burden  upon  the  plaintiff.  Clark  v.  Magruder  (Md. 
1807)  2  Har.  &  John.  77.  This  is  the  rule  by  statute  to-day.  Jump 
v.  Leon  (1906)  192  Mass.  511.  Yet  as  in  equity  the  ride  is  to  grant 
relief  as  of  the  time  of  the  decree,  it  is  the  practice  to  grant  affirma- 
tive relief  on  cross  petitions  founded  on  facts  arising  after  the  bring- 
ing of  suit.  French  v.  Bellows  Falls  Sav.  Inst.  (1896)  67  111.  App. 
179;  Madison  Ave.  Bap.  Ch,  v.  Oliver  St.  Bap.  Ch.  (1878)  73  N.  Y. 
82.  Accordingly  in  divorce  actions,  which  are  equitable,  the  same 
rule  prevails,  even  to  the  extent  of  granting  a  divorce  on  such  cross 
petition.  Neddo  v.  Neddo  (1896)  56  Kas.  507;  Fuller  v.  Fuller 
(1886)    41  N.   J.   Eq.   198. 

QUASI-CONTRACTS RECOVERY     FOR     MISTAKE     INDUCED     BY     FrAUD. The 

plaintiffs  paid  the  defendants  for  bonds  sold  to  one  Valentine,  rely- 
ing on  the  latter's  false  representation  that  he  was  buying  for  a  cus- 
tomer. Upon  discovering  the  fraud  the  plaintiffs  tendered  the  bonds 
to  the  defendants  and  demanded  back  their  check.  Held,  two  judges 
dissenting,  the  plaintiff  could  recover  as  for  money  paid  under  a 
mistake  of  fact,  induced  by  a  third  party's  fraud.  Ball  v.  Sheppard 
(1909)   120  N.  Y.  Supp.  830. 

Since  the  action  for  money  had  and  received  on  an  implied 
assumpsit  is  equitable  in  nature,  Keener,  Quasi-Contracts  26,  the 
grounds  for  recovering  money  paid  by  mistake  are  similar  to  those 
for  obtaining  affirmative  relief  for  mistake  in  equity.  Thus  where 
the  mistake  is  mutual  and  affects  the  existence,  identity  or  quantity 
of  the  subject  matter,  relief  may  be  had  in  equity,  Cole  v.  Fickett 
(1901)  95  Me.  265,  and  money  paid  can  be  recovered  on  the  ground 
that  there  was  no  consideration  for  the  payment.  Little  v.  Derby 
(1859)  7  Mich.  325.  On  the  same  ground  money  paid  under  the  mis- 
taken belief  that  it  was  due  can  be  regained.  Vernon  v.  West  School 
Dist.  (1871)  38  Conn.  112.  But  no  action  lies  because  of  mere 
unilateral  mistake,  Okill  v.  Whittaker  (1847)  2  Ph.  338;  and  see 
Placer  Bank  v.  Freeman  (1899)  126  Cal.  90,  unless  induced  by  the 
fraud,  Bull  v.  City  of  Quincy  (1S93)  52  111.  App.  186,  or  fraudulent 
conduct  of  the  other  party.  10  Columbia  Law  Review  75.  A 
mistake  which,  though  mutual,  is  merely  collateral  to  the  transac- 
tion sought  to  be  set  aside,  affords  no  basis  for  relief  in  law  or 
equity.  Hecht  v.  Batchellder  (1888)  147  Mass.  335;  Semple  v. 
Bridgeforth  (1894)  72  Miss.  293.  The  mistake  in  the  principal  case 
was  unilateral,  induced  by  the  fraud  of  a  third  person,  and  collateral 
to  the  transaction  between  the  parties.  Therefore,  since  the  defend- 
ants acting  in  good  faith  gave  value  for  the  check,  relief  should 
have  been  denied. 

Real  Property — Covenants  Against  Incumbrances — Damages  of 
Assignee. — The  defendant  conveyed  land  with  covenants  against  in- 
cumbrances to  X,  who  conveyed  with  like  covenants  to  the  plaintiff. 
The  land  was  in  fact  occupied  by  tenants  of  a  former  owner.  X  sub- 
sequently assigned  the  defendant's  covenants  to  the  plaintiff,  who  sued 
thereon.  Held,  the  plaintiff  could  recover  only  nominal  damages. 
Simons  v.  Diamond  Match  Co.  (Mich.  1909)  123  K  W.  1132. 

In  most  jurisdictions  a  covenant  against  incumbrances  does  not 
run  with  the  land,  since  it  is  broken  when  made,  if  at  all,  and  is  there- 


370  COLUMBIA  LAW  REVIEW. 

after  a  mere  chose  in  action.  Clark  v.  Swift  (Mass.  1841)  3  Mete. 
390;  8  Columbia  Law  Review  115.  Since  the  covenantee  can  obtain 
only  nominal  damages  until  his  possession  is  disturbed,  Willets  v. 
Burgess  (1864)  34  111.  494,  or  the  incumbrance  is  removed,  Eaton  v. 
Lyman  (1872)  30  Wis.  41,  after  conveying  to  a  third  person  he  cannot 
recover  for  the  loss  resulting  to  his  grantee  from  the  breach.  Pills- 
bury  v.  Mitchell  (1856)  5  Wis.  17.  Where,  however,  a  covenant 
against  incumbrances  or  of  seisin  is  held  to  run  with  the  land,  Foote 
v.  Burnet  (1840)  10  Oh.  St.  317,  as  well  as  in  jurisdictions  which 
recognize  an  implied  assignment  of  the  broken  covenant  with  the  sec- 
ond conveyance,  the  assignee  may  recover  substantial  damages  from 
the  covenantor,  although  his  grantor's  injury  was  wholly  nominal. 
Security  Bank  v.  Holmes  (Minn.  1896)  68  N.  W.  113;  Clarke  v.  Priest 
(1896)  42  N.  Y.  Supp.  766;  Kimball  v.  Bryant  (1879)  25  Minn.  496. 
The  decision  in  the  principal  case,  where  the  covenant  was  expressly 
assigned  to  the  grantee,  is  supportable  on  the  ground  that  a  promisee 
should  not  be  permitted  to  enhance  damages  by  assigning  his  contract 
after  a  breach.  Since,  however,  the  initial  breach  of  a  covenant 
against  incumbrances  is  purely  technical,  Wyatt  v.  Dunn  (1887)  93 
Mo.  459,  and  of  consequence  only  in  relation  to  subsequent  events,  it 
seems  desirable  to  regard  the  actual  loss  due  to  incumbrances  as  the 
substantial  breach  of  covenant.  Winningham  v.  Pennock  (1889)  36 
Mo.  App.  688.  In  such  event,  the  result  reached  where  an  assignment 
is  implied  should  follow,  and  the  express  assignee  should  recover  for 
his  loss. 

Sales — Foods — Warranty  of  Wholesomexess. — The  plaintiff,  a 
butcher,  after  inspection  bought  from  the  defendant,  a  farmer,  a  beef 
cow  which  subsequently  proved  to  be  unfit  for  food.  Held,  there  was 
no  implied  warranty  of  wholesomeness.  'Wart  v.  Hoose  (1909)  119 
N.  Y.  Supp.  1107. 

On  the  questionable  authority  of  old  criminal  statutes  early  de- 
cisions in  the  case  of  a  sale  of  provisions  to  a  consumer  implied  a 
warranty  of  wholesomeness.  See  review  of  authorities  in  Burriby 
v.  Bollett  (1847)  6  M.  &  W.  644.  Though  in  the  absence  of  additional 
circumstances  the  better  rule  is  that  no  warranty  should  be  raised, 
Geroux  v.  Stedman  (1887)  145  Mass.  439,  the  older  decisions  find 
some  support  on  the  ground  that  the  wholesomeness  of  provisions  is 
of  great  importance  to  the  public.  Hoover  v.  Peters  (1869)  18  Mich. 
51.  When,  however,  the  sale  is  by  a  farmer  to  a  dealer,  Hanson  v. 
Hartse  (1897)  70  Minn.  282;  Warren  v.  Buck  (1898)  71  Yt.  44,  or 
by  one  dealer  to  another,  Emmerton  v.  Mathews  (1862)  T  H.  &  K 
582;  Smith  v.  Baker  (1878)  40  L.  T.  [x.  s.]  261,  the  authorities  though 
sometimes  stating  that  a  different  result  may  obtain  as  between  dealer 
and  consumer,  hold  that  the  principle  of  caveat  emptor  controls,  unless 
it  appears  that  there  has  been  no  inspection  by  the  purchaser  and 
that  he  has  relied  on  the  sellers  skill  and  judgment.  Brett  v.  Flint 
(1885)  58  Yt.  543;  Morse  v.  Union  Stockyard  (1S91)  21  Ore.  289. 
And  a  warranty  of  merchantableness  is  also  implied  where  the  sale 
has  been  not  of  a  specified  chattel  but  one  by  description.  Wren  v. 
Holt  L.  R.  [1903]  1  K.  B.  610;  Morse  v.  Union  Stockyard,  supra. 
The  principal  case,  therefore,  is  in  accord  with  the  authorities,  but 
its  intimation  that  an  implied  warranty  exists  in  all  cases  of  sale 
to  a  consumer  is  hardly  supportable. 
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Sales — Waiver  of  Conditions — Acts  Constituting  Acceptance. — The 
vendee  bought  a  machine  conditioned  to  work  satisfactorily.  Before 
opportunity  for  testing  it,  he  gave  a  chattel  mortgage  on  the  machine, 
the  mortgagee  knowing  the  conditions  of  the  original  contract.  Held, 
Houghton  J.  dissenting,  the  giving  of  the  mortgage  did  not  as  a 
matter  of  law  constitute  an  acceptance  of  the  goods.  Harrison  v. 
Scott  (1909)  120  N.  Y.  Supp.  377. 

By  accepting  the  goods,  the  vendee  waives  a  condition  that  they 
be  of  a  certain  quality.  Avery  v.  Burrall  (1898)  118  Mich.  672.  The 
acceptance  may  be  indicated  by  the  exercise  of  any  act  of  ownership 
over  the  goods.  Brown  v.  Foster  (1888)  108  N.  Y.  387.  A  resale, 
Bock  Island  Flow  Co.  v.  Meredith  (1899)  107  la.  498,  an  attempt  to 
resell.  Parker  v.  Palmer  (1821)  4  B.  &  A.  387,  a  use  of  the  goods, 
Dennis  v.  Stoughton  (1883)  55  Yt.  371,  loaning  the  goods,  Hensen  v. 
Beebe  (1900)  111  la.  534,  537,  and  a  refusal  to  allow  the  vendor  to 
take  back  the  goods,  Fry-Sheckler  Co.  v.  Iowa  Brick  Co.  (1898)  104 
la.  494,  constitute  such  acts.  Giving  a  chattel  mortgage  has  the 
same  effect;  Van  Winkle  v.  Crowell  (1892)  146  TJ.  S.  42,  49;  Leggett 
&  Meyer  Tobacco  Co.  v.  Collier  (1893)  89  la.  144,  150;  particularly 
as  in  the  jurisdiction  of  the  principal  case  a  chattel  mortgage  passes 
title  to  the  goods.  Blake  v.  Corbett  (1890)  120  N.  Y.  327.  While 
recognizing  this  rule,  the  majority  opinion  in  the  principal  case  re- 
gards it  as  applicable  only  where  the  vendee  has  had  an  opportunity 
to  examine  the  goods.  There  appears  to  be  no  basis  for  such  a 
limitation.  Wolf  v.  Dietzsch  (1874)  75  HI.  205.  Also,  it  is  difficult 
to  see  how  the  mortgagee's  knowledge  of  the  conditions  of  the  con- 
tract could  affect  the  question  of  acceptance  of  the  goods  by  the 
vendee.  Had  there  been  an  agreement  between  the  vendee  and  the 
mortgagee  qualifying  the  effect  of  the  mortgage,  the  vendee's  act 
might  have  been  regarded  as  equivocal.  Since  nothing  of  this  sort 
appears,  it  would  seem  that  the  holding  of  the  principal  case  is  un- 
sound. 

Specific  Performance — Innocent  Purchaser — Effect  of  Quit- 
Claim  Deed. — The  plaintiff  as  vendee  sought  specific  performance  of 
a  contract  for  the  sale  of  land.  The  vendor  had  subsequently  con- 
veyed all  his  right,  title  and  interest  in  the  land  to  the  defendants. 
Held,  the  defendant  was  not  a  bona  fide  purchaser  for  value.  Hud- 
man  v.  Henderson  (Tex.  1910)   124  S.  W.  186. 

A  quit-claim  deed  of  the  grantor's  right,  title  and  interest  is  gen- 
erally held  not  to  confer  on  the  grantee  the  rights  of  an  innocent 
purchaser  for  value  as  against  equities  affecting  his  grantor's  title. 
Runyon  v.  Smith  (1883)  18  Fed.  579.  This  rule  is  sometimes  upheld 
on  the  ground  that  such  a  deed  passes  only  that  interest  which  the 
grantor  can  lawfully  convey.  Derrick  v.  Brown  (1880)  66  Ala.  162. 
Since  the  grantor's  legal  title  passes  by  either  form  of  conveyance, 
Moelle  v.  Sherwood  (1892)  148  U.  S.  21,  29;  see  Chapman  v.  Sims 
(1876)  53  Miss.  154.  169,  and  since  the  legal  title  in  a  purchaser  for 
value  is  subject  only  to  the  equities  of  which  he  had  notice  at  the 
time  of  purchase,  Carter  v.  Allan  (Ya.  1871)  21  Grat.  241,  249,  it 
seems  that  a  quit-claim  should  cut  off  equities  as  effectually  as  a  war- 
ranty deed  in  the  absence  of  actual  or  constructive  notice.  The  rule 
must  therefore  rest  on  the  reason  commonly  assigned,  that  a  quit- 
claim deed  is  constructive  notice  of  defects  in  the  grantor's  title. 
Lowry  v.  Brov:n  (Tenn.  1860)  1  Cold.  456.  In  these  cases  it  is  note- 
worthy,   however,    that   facts    usually   existed    which   tended   to   prove 
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notice  to  the  purchaser.  In  jurisdictions  where  a  clear  title  is 
usually  conveyed  by  warranty  deeds,  the  vendor's  refusal  to  warrant 
his  title  may  fairly  be  deemed  sufficient  to  put  his  vendee  on  inquiry 
as  to  outstanding  equities.  Peters  v.  Cartier  (1890)  80  Mich.  124. 
Where,  however,  a  quit-claim  conveyance  is  the  usual  mode  of  pass- 
ing title,  such  notice  could  scarcely  be  implied,  and  the  rule  would 
seem  to  have  no  just  application.  Moelle  v.  Sherwood  supra;  Chap- 
man v.  Sims  supra.  Accordingly,  several  courts  hold  that  the  ques- 
tion of  bona  fide  purchase  is  one  of  fact  in  each  case,  and  does  not 
depend  on  the  form  of  conveyance.  Brown  v.  Banner  Oil  Co.  (1880) 
97  111.  211.  The  principal  case,  however,  is  supported  by  the  weight 
of  authority  in  this  country. 

Trespass — Necessity  a  Defense — Liability  for  Damage  Caused. — 
Defendant,  to  save  his  ship  in  a  storm,  without  negligence  maintained 
her  moorings  to  a  dock,  which  was  damaged  by  the  pounding  of  the 
vessel.  Held,  two  judges  dissenting,  the  owner  of  the  dock  was  en- 
titled to  recover  for  the  injury  to  his  property.  Vincent  v.  Lake  Erie 
T.  Co.   (Minn.  1910)   124  N.  W.  221. 

The  recognition  of  necessity  as  a  justification  in  trespass  implies 
a  subordination  of  the  so-called  absolute  rights  to  others  deemed  su- 
perior in  importance.  Thus  private  property  rights  are  properly  over- 
balanced, not  only  by  the  public  necessities  arising  out  of  danger  to 
the  general  welfare,  Seavy  v.  Preble  (1874)  64  Me.  120;  Harrison  v. 
Wisdom  (1872)  7  Heisk.  99,  but  also  by  private  necessity  in  the  preser- 
vation of  life,  Mouse's  Case  (1609)  12  Co.  Rep.  63,  or  even 
of  property  when  the  subject  of  the  right  invaded  is  causally  con- 
nected with  the  danger  to  be  averted.  Wadhurst  v.  Damme 
(1605)  Cro.  Jac.  45.  But  where,  as  in  the  principal  case,  the 
object  damaged  in  on  way  contributes  to  the  impending  dis- 
aster,, there  seems  no  reason  for  permitting  the  injury  to  pass 
without  compensation.  On  principle,  however,  no  relief  is  obtain- 
able in  trespass,  for  although  decisions  have  gone  no  farther  in 
recognizing  necessity  as  a  justification  than  to  exempt  the  invader  from 
the  incidental  liabilities  of  a  wrongdoer,  Ploof  v.  Putnam  (1908)  81 
Vt.  471;  Metallic  C.  C.  Co.  v.  Fitchberg  R.  R.  Co.  (1872)  109  Mass. 
277,  or  from  a  trespasser's  liability  for  consequential,  Morrison  v. 
Thurman  (1856)  66  Am.  Dec.  153,  or  nominal  damage,  Proctor  v. 
Adams  (1873)  113  Mass.  376,  the  existence  of  direct,  substantial  dam- 
age clearly  cannot  render  the  entry  unlawful.  Relief  has  been  given, 
however,  in  a  few  analogous  cases  on  the  basis  of  a  contract  implied  in 
law.  Sheldon  v.  Sherman  (1870)  42  1ST.  Y.  484;  M'Sorley  v.  Faulkner 
(1892)  18  1ST.  Y.  Supp.  460.  Such  alternative,  it  is  true,  may  be  ob- 
jectionable because  based  at  best  upon  a  negative  enrichment.  See 
Phillips  v.  Homfray  (1883)  24  Ch.  Div.  439.  The  equities  in  the 
principal  case,  however,  demand  a  recovery;  and  an  action  ex  contractu 
is  desirable  as  recognizing  both  the  lawfulness  of  the  defendant's  act 
and  his  obligation  to  make  compensation.  The  decision  is  therefore 
proper. 

Usury — Commissions  to  Lender's  Agent. — The  plaintiff's  agent,  in 
negotiating  a  loan  to  defendant,  in  addition  to  the  legal  rate  of  inter- 
est exacted  a  commission  for  himself.  Held,  the  additional  charge 
having  been  made  without  plaintiff's  knowledge  and  consent  was  not 
usurious  as  against  him.  Silverman  v.  Katz  (1910)  120  N.  Y.  Supp. 
790.     See  Notes,  p.  348. 
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Wills — Powers — Life  Estate  with  Power  of  Sale. — A  wife  was 
bequeathed  the  residue  of  her  husband's  property  for  life,  with  power 
to  sell  so  much  of  the  same  as  was  necessary  for  her  support.  Held, 
three  judges  dissenting,  the  sale  under  the  power  was  within  the  wife's 
discretion  so  long  as  not  fraudulent  toward  the  remaindermen. 
Griffin  v.  Nicholas   (Mo.  1909)   123  S.  W.  1063. 

While  admitting  that  the  testator's  intention  should  control,  courts 
have  differed  in  interpreting  devises  to  one  for  life  with  a  power  to 
sell,  if  necessary  for  the  support  of  the  devisee.  Stevens  v.  Winship 
(Mass.  1823)  1  Pick.  318;  Paxton  v.  Bond  (1891)  15  S.  W.  875.  On 
the  one  hand,  it  would  seem  clear  that  there  is  no  intent  to  give  a  fee; 
Hull  v.  Culver  (1867)  34  Conn.  403 ;  on  the  other,  the  absence  of  inter- 
mediate trustees  evidences  the  testator's  faith  in  the  discretion  of  the 
devisee.  Copeland  v.  Barron  (1881)  72  Me.  206.  To  hold  that  a  court 
order  is  necessary  to  permit  a  sale  seems  to  impose  on  the  court  the 
duties  of  trustees,  where  the  testator  has  expressly  omitted  them. 
Bartlett  v.  Buckland  (1906)  78  Conn.  517.  To  make  the  validity  of 
the  sale  hinge  on  a  subsequent  finding  of  a  jury  that  the  necessity,  as 
a  fact,  had  arisen,  Minnot  v.  Prescott  (1782)  14  Mass.  496,  is  open  to 
a  similar  objection  in  that  a  jury's  discretion  is  substituted  for  that 
of  the  devisee,  and  as  shown  in  Richardson  v.  Richardson  (1888)  80 
Me.  585,  renders  the  power  practically  worthless.  Again  to  hold,  as 
does  the  prevailing  opinion  in  the  principal  case,  that  a  court  may 
intervene  only  in  the  event  of  actual  fraud  toward  the  remaindermen, 
Copeland  v.  Barron  supra,  seems  to  lay  down  too  broad  a  rule  and  one 
inconsistent  with  the  contingency  on  which  the  exercise  of  the  power 
was  to  depend,  namely  the  necessity  of  the  sale  for  the  support  of  the 
devisee.  Whether  the  determination  of  this  necessity  is  within  the 
province  of  a  jury  or  of  the  devisee,  the  fact  remains  that  in  either 
event  it  is  a  condition  precedent  to  the  exercise  of  the  power.  It  is 
submitted  that  the  devisor's  intention  is  best  carried  out,  while  the  de- 
visee's interest  is  adequately  subserved,  by  holding  that  the  power  is 
contingent  on  the  devisee's  honest  belief  that  the  contingency  has 
arisen. 
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George  W.  Jaques,  Editor-in-Charge. 

It  is  the  policy  of  the  Columbia  Law  Review  to  rely  upon  its 
reviewers,  who  are  carefully  chosen,  for  the  merits  of  its  book  reviews. 
This  policy  was  pursued  with  reference  to  the  review  of  DR.  JAMES 
BROWN  SCOTT'S,  THE  HAGUE  CONFERENCES  OF  1899 
AND  1907,  which  appeared  in  our  last  number.  Because  of  the  grav- 
ity of  the  situation  created  by  its  appearance  the  editors  have  since 
carefully  examined  the  work,  and  are  satisfied  that  the  charge  of 
plagiarism  impliedly  conveyed  is  unfounded.  We  now  express  our 
deep  regret  that  the  charge  should  have  found  a  place  in  our  columns. 

We  print  the  following  comments  on  the  review  in  question. — Ed. 

It  is  an  ungrateful  task  and  one  which  only  the  stern  demands  of 
justice  could  excuse  to  criticise  the  work  of  a  reviewer  in  the  columns 
to  whose  hospitality  he  was  invited.  But  the  character  of  the  review 
of  Dr.  James  Brown  Scott's  work  which  was  printed  in  the  last 
number  of  this  journal  makes  the  duty  a  plain  one. 

It  would  not  do  to  call  the  review  in  question  a  hostile  one,  for 
that  would  be  to  impute  a  motive  which  the  reviewer  disclaims; 
but  it  is  certainly  within  bounds  to  characterize  it  as  harsh,  ungenerous 
and  wholly  lacking  in  that  consideration  which  one  member  of  the 
confraternity  of  scholars  has  a  right  to  expect  from  another.  The 
imputation  of  literary  dishonesty  which  the  review  conveys  calls  for 
even  stronger  condemnation.  Surely  the  evidence  marshalled  in  the 
portentous  form  of  "the  deadly  parallel"  furnishes  not  the  slightest 
basis  for  such  an  insinuation.  It  would  be  only  too  easy  to  retort  on 
the  critic  by  calling  attention  to  the  ingenious  way  in  which  he  has 
arranged  his  evidence,  selecting  his  quotations  from  separate  and 
distinct  paragraphs  of  the  original  and  suppressing  intervening 
passages  in  which  Dr.  Scott  refers  to  the  authorities  whom  he  is 
paraphrasing  or  quoting.  But  this  would  be  to  be  as  unfair  to  our 
reviewer  as  he  has  been  to  his  author  and  no  more  so.  The  truth 
is  that  Dr.  Scott's  work,  along  with  abundant  evidence  of  an  anxious 
desire  to  give  full  credit  for  the  material  of  which  he  has  rightfully 
made  use,  shows  instances  of  carelessness  in  this  regard  in  a  com- 
position which  bears  other  evidences  of  haste.  But  to  read  plagiarism 
into  these  instances  is  the  very  abnegation  of  criticism.  For  surely 
the  "virtue"  of  the  critic  is  a  certain  "sweet  reasonableness"  and 
the  scholar  who  sets  himself  to  vindicate  the  worth  and  dignity  of 
scholarship,  pure  and  undefiled,  should  be  as  careful  of  the  inferences 
he  suggests  as  of  the  "facts"  which  he  sets  forth.  Indeed,  as  every- 
body knows,  facts  are  the  lyingest  things  in  the  world  unless  they  are 
presented  in  the  right  perspective,  and  a  judgment  distorted  by  preju- 
dice or  by  defective  vision — though  not  so  easy  to  exhibit  in  parallel 
columns — is  at  least  as  abhorrent  to  sound  scholarship  as  a  misplaced 
or  forgotten  citation. 

It  is  because  he  believes  that  the  review  in  question  sins 
against  these  canons  of  criticism  that  the  writer  of  these  lines  has 
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craved  of  the  editors  the  space  to  comment  briefly  on  Dr.  Scott's  book. 
Among  those  who  are  familar  with  the  author's  brilliant  work  at 
the  Second  Hague  Conference,  especially  with  the  remarkable  series 
of  addresses  delivered  by  him  in  that  distinguished  assemblage,  and 
with  his  numerous  and  varied  contributions  to  the  American  Journal 
of  International  Law,  of  which  he  is  the  editor,  his  reputation  as  an 
international  lawyer  and  writer  needs  no  defense.  The  appraisal  of 
his  book  may  safely  be  left  to  his  colleagues  at  the  Hague,  to  the 
distinguished  Secretary  of  State  under  whose  wise  and  inspiring 
leadership  the  American  delegation  acted,  and  to  the  masters  of  inter- 
national law  who  have  united  in  praising  it.  A  work  that  has  re- 
ceived the  approval  of  such  international  jurists  as  de  la  Pradelles  in 
France,  Nys  in  Belgium,  Oppenheim  in  England  and  Baldwin  in  the 
United  States,  may  well  be  regarded  as  secure  in  the  esteem  of  the 
profession. 

In  truth  the  book  is  worthy  of  this  high  commendation.  It  is  a 
clear,  connected  and  interesting  account  of  the  work  of  the  two 
Hague  Conferences,  displaying  on  every  page  wide  learning  and 
the  sure  touch  of  a  master.  But  it  is  more  than  this.  As  Professor 
Oppenheim  points  out,1  "The  author  *  *  *  refuses  to  play  the 
part  of  a  simple  spectator  and  recorder,  but  exercises  also  the  tasks  of 
an  acute  critic  and  a  wise  counsellor."  The  work  is,  therefore,  a  real 
contribution  to  the  history  of  international  relations,  as  sound  in 
its  philosophy  as  it  is  acute  and  penetrating  in  its  criticism. 

In  its  literary  form  the  book  is  not  unworthy  of  its  theme.  The 
author  is  master  of  a  vigorous  style  which  is  always  clear  and  which 
occasionally  rises  to  real  eloquence  of  expression.  That  the  work  is 
not  wholly  free  from  faults  of  style,  that  it  contains  some  redundant 
matter  and  some  repetitions  and  that  its  purity  is  sometimes  marred 
by  an  infelicitous  turn  of  expression,  may  be  admitted  without  serious 
abatement  of  our  admiration  for  its  many  excellences.  It  is  a  good, 
honest  piece  of  work  and  deserves  a  permanent  place  in  the  literature 
of  diplomacy  and  international  law. 

George   W.  Kirchwey. 

The  Law  of  Persons  and  Domestic  Relations  (Hornbook  Series). 
By  Walter  C.  Tiffany;  2nd  Ed.  by  Roger  W.  Cooley.  St.  Paul, 
Minn.:  West  Publishing  Co.     1909.     pp.  xiii,  656. 

This  text  book  on  the  Law  of  Persons  and  Domestic  Relations 
follows  the  well  known  general  plan  of  the  Hornbook  Series.  Each 
section  is  headed  by  a  concise  statement  of  leading  principles  in  black 
letter  type,  which  in  turn  "is  followed  and  illustrated  by  a  fuller 
treatment  in  the  subsidiary  text,"  and  the  authorities  are  given  in 
the  foot  notes.  For  a  book  of  this  character,  obviously  designed  for 
the  beginner,  the  citations  are  just  about  full  enough  to  be  service- 
able. There  is  much  to  commend  the  exhaustive  citation  of  authori- 
ties in  a  work  purporting  to  represent  original  research  on  the  part 
of  the  author  and  designed  to  be  a  complete  treatise  on  the  particular 
branch  of  the  law  to  which  it  is  devoted.  However,  the  reader  will 
probably  remember  his  own  experience  while  a  student  with  text  and 
case-books  in  which  each  leading  case  or  principle  was  followed  by 
compendious  foot  notes  informing  him  that  what  he  had  just  read 
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might  not  be  the  law  after  all.  Feelings  of  despair  are  usually  fol- 
lowed in  such  case  by  sheer  and  cynical  contempt  for  the  foot  notes 
altogether,  with  the  result  that  they  are  never  read.  The  work 
before  us  appears  to  have  struck  just  the  right  mean.  The  faults 
and  advantages  of  the  Hornbook  arrangement  have  been  so  often 
pointed  out  that  it  is  unnecesary  to  allude  to  them  here. 

Thirteen  years  have  passed  since  the  first  edition  of  this  book, 
and,  as  Mr.  Cooley  says  in  the  preface,  very  few  changes  have  taken 
place  in  the  law  of  persons  and  domestic  relations  in  that  time, 
and  therefore  no  change  has  been  made  in  Mr.  Tiffany's  general 
treatment  of  the  subject;  "the  only  material  additions  are  in  that 
portion  of  the  work  dealing  with  the  separate  property  of  married 
women  and  the  addition  of  a  section  relating  to  the  extraterritorial 
effect  of  divorce."  The  author  attempts  in  the  latter  section,  in 
practically  less  than  three  full  pages,  to  dispose  of  the  extremely 
complicated  jurisdictional  questions  arising  under  "the  full  faith 
and  credit"  clause  of  the  Federal  Constitution,  as  applied  to  foreign 
decrees  of  divorce.  He  conveys  an  erroneous  impression  when  he 
says,  "The  Courts  of  New  York  *  *  *  have  gone  to  the  other 
extreme,  and,  on  the  theory  that  the  proceeding  for  divorce  is  a  pro- 
ceeding in  personam,  have  held  that  a  divorce  obtained  in  a  state 
where  the  plaintiff  alone  is  domiciled  is  of  no  extraterritorial  effect, 
unless  the  defendant  was  personally  served  with  notice  within  the 
jurisdiction  of  the  court  granting  the  decree,  or  voluntarily  appeared 
and  submitted  to  the  jurisdiction." 

It  is  open  to  question  whether  this  is  a  correct  statement  of  the 
law  of  New  York.  Since  the  reversal  of  the  Court  of  Appeals  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Atherion  v. 
Atherton,1  the  validity  of  a  foreign  decree  of  divorce  obtained  with- 
out personal  service  of  voluntary  general  appearance,  probably  de- 
pends in  New  York  upon  three  elements,  (1)  The  domicile  of  the 
plaintiff,  (2)  The  domicile  of  the  defendant,  and  (3)  The  matri- 
monial domicile.  The  plaintiff  must  be  domiciled  in  the  state  of 
the  forum,  and  either  the  other  party  must  also  be  domiciled  there 
or  the  matrimonial  domicile — that  is  the  last  joint  domicile  of  the 
parties  before  separation — must  also  be  in  that  state.  Under  these 
circumstances,  a  foreign  decree  of  divorce  in  which  jurisdiction  was 
obtained  without  personal  service  or  voluntary  general  appearance, 
but  in  accordance  with  the  law  of  the  forum,  would  probably  be  de- 
clared valid  in  New  York.  Callahan  v.  Callahan.2  Nothing  to  the 
contrary  appears  in  Olmsted  v.  Olmsted,3  for  in  that  case,  while  the 
plaintiff  was  domiciled  in  the  state  of  the  forum,  the  defendant  was 
not,  nor  was  the  matrimonial  domicile  there. 

The  book  displays  no  originality  of  treatment  and  cannot  of  course 
take  the  place  of  such  standard  works  as  "Bishop  on  Marriage  and 
Divorce"  and  "Schooler  on  Domestic  Relations."  However,  it  will 
probably  be  hailed  with  delight  by  the  Law  School  student  for  cram 
purposes  before  final  or  bar  examination,  and  will  prove  useful  to  the 
beginnner. 

A.  B.  A.  B. 

Hiooo)    181  U.  S.,  155;  reversing  (1898)    155  N.  Y.,  129. 
2(N.  Y.,  1909)  65  Misc..  172. 
3(i9o8)   190  N.  Y.,  458. 
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The  Legislation  of  the  Empire,  1898-1907.  Edited  by  C.  E.  A. 
Bedwell.  London:  Butterworth  &  Co.  1909.  4  vols.  Vol.  I,  pp. 
xxxv,  545;  Vol.  LT,  pp.  x,  482;  Vol.  HI,  pp.  x,  528;  Vol.  IV,  pp.  231. 

This  decennial  index  covering  the  statutes  and  ordinances,  about 
twenty-five  thousand  in  number,  passed  by  some  eighty  legis- 
lative bodies  in  the  British  Empire  during  the  decade  ending 
in  1907,  is  the  means  adopted  by  the  Society  of  Comparative 
Legislation,  in  connection  with  its  annual  summaries  for  carry- 
ing out  the  comparative  method.  These  volumes  by  them- 
selves, or  better  still,  in  connection  with  the  Annuaire  of  the 
Societe  de  Legislation  Comparee  and  the  digest  of  the  laws  of  the 
various  states  compiled  by  the  New  York  State  Library,  reveal  dis- 
tinctly the  great  lines  of  modern  legislation.  Here  is  material  from 
which  some  later  day  Montesquieu  may  constnict  a  new  "Esprit  des 
Lois."  But  it  has  also  a  more  practical  usefulness  for  every  citizen 
and  legislator.  A  study  of  it  will  make  plain  the  vast  difference  be- 
tween the  spirit  of  the  immediate  past  and  that  of  the  immediate 
present  and  will  emphasize  properly  that  this  is  an  era  of  construc- 
tion, a  knowledge  of  the  details  of  which  is  of  vital  importance  to 
anyone  who  would  take  part  therein.  In  addition  to  emphasizing 
this  difference  and  this  necessity,  the  work  makes  readily  accessible 
the  information  as  to  the  details,  in  the  shape  of  actual  enactments. 
Such  material  is  invaluable  in  the  drafting  of  satisfactory  statutes 
in  matters  not  absolutely  untried. 

One  need  only  glance  at  the  index  to  discover  that  the  principal 
topics  are  of  almost  universal  interest — immigration,  the  administra- 
tion of  justice,  codification  of  law,  public  health  in  all  its  various 
phases,  and  labor  legislation,  particularly  that  dealing  with  the  pre- 
vention and  settlement  of  trade  disputes.  No  one  of  these  problems 
is  peculiar  to  the  British  Empire  and  a  knowledge  of  the  various  solu- 
tions that  are  there  being  attempted  cannot  but  be  of  the  very 
greatest  value  to  the  draftsman  of  statutes  intended  to  meet  similar 
situations  elsewhere.  It  would  seem  particularly  useful  in  the  United 
States  where  the  uninitiated  are  so  frequently  intrusted  with  these 
weighty  problems  without  previous  opportunity  for  self-instruction. 
The  work  which  the  Society  of  Comparative  Legislation  is  perform- 
ing as  a  private  enterprise  is,  indeed,  as  Lord  Rosebury  remarks  in 
the  preface,  a  much  more  useful  one  than  many  others  for  which 
the  State  provides  from  its  own  coffers. 


E.  C.  B. 


Books  Received: 


The  Federal  Corporation  Tax  Law  of  1909.  By  Arthur  W. 
Machen,  Jr.    Boston:  Little,  Brown  &  Co.     1910.     pp.  xxv,  289. 

Independent  Contractors  and  Employers'  Liability.  By  Theo- 
phtlus  J.  Moll.  Cincinnati:  The  W.  H.  Anderson  Co.  1910.  pp. 
lvi,  378. 

Rumsey  on  Corporations.  By  Judson  S.  Rumsey.  Albany:  Banks 
&  Co.     1909.    pp.  810. 

Day  in  Court.  By  Francis  L.  Wellman.  New  York:  The  Mac- 
millan   Co.     1910.     pp.   257. 


378  COLUMBIA  LAW  REVIEW. 

Business  Companies  of  New  Jersey.  By  James  B.  Dill.  1910  ed. 
Camden,  1ST.  J.:  Sinnickson  Chew  &  Sons  Co.    1910.    pp.  i,  250. 

The  Civil  Code  of  the  German  Empire.  By  Walter  Loewy. 
Boston:  The  Boston  Book  Co.    1909.    pp.  bad,  689. 

The  Law  of  Beal  Broperty.  By  Baleigh  Colston  Minor  and 
John  Wurts.  St.  Baul,  Minn. :  West  Bublishing  Co.  1910.  pp. 
lix,  959. 

Cases  on  the  Law  of  Equity  Jurisprudence  and  Trusts.  By 
N.  K  Abbott.    Chicago :  T.  H.  Flood  &  Co.    1909.    pp.  xi,  1017. 

Shippers  and  Carriers  of  Interstate  Freight.  By  Edgar  Wat- 
kins.     Chicago:  T.  H.  Flood  &  Co.    1909.    pp.  578. 

The  History  of  the  Development  of  Law.  By  M.  F.  Morris. 
Washington,  D.  C. :  John  Burnham  Co.     1909.     pp.  315. 

A  Manual  of  Medical  Jurisprudence.  By  Marshall  D.  Ewell. 
2nd.  ed.     Boston:  Little,  Brown  &  Co.     1909.     pp.  vii,  107. 

General  Theory  of  Law.  By  N.  M.  Korkunov.  Boston:  The 
Boston  Book  Co.     1909.    pp.  xiv,  521. 

Equity.  By  F.  W.  Maitland.  Cambridge:  University  Bress. 
1909.    pp.  xv,  112. 

A  Treatise  on  the  Law  of  Landlord  and  Tenant.  By  H.  C.  Un- 
derbill. Chicago:  T.  H.  Flood  &  Co.  1909.  2  vols.  Vol.  I,  pp. 
ccxxxiv,  670;  Vol.  II,  pp.  671  to  1516. 

The  Bower  of  Eminent  Domain.  By  Fhilip  Nichols.  Boston: 
Boston  Book  Co.    1909.    pp.  xxi,  560. 

The  Federal  Employers'  Liability  and  Safety  Appliance  Acts. 
By  W.  W.  Thornton.  Cincinnati:  The  W.  H.  Anderson  Co.  1909. 
pp.   xlvii,  110. 


COLUMBIA 
LAW  REVIEW. 

Vol.  X.  MAY,    iqio.  No.  3 

THE  INCOME  TAX  AMENDMENT. 

"Mr.  King  asked  what  was  the  precise  meaning 
of  direct  taxation?     Xo  one  answered." 

Madison's   Journal   of   the    Constitutional 
Convention.     Aug.  20,   1787. 

There  are  two  clauses  of  the  United  States  Constitution  which 
are  at  the  basis  of  the  Income  Tax  controversy.  They  are  as 
follows : 

"Representatives  and  Direct  Taxes  shall  be  apportioned  among 
the  several  States  which  may  be  included  within  the  Union  accord- 
ing to  their  respective  numbers,  which  shall  be  determined  by 
adding  to  the  whole  number  of  free  persons,  including  those 
bound  to  service  for  a  term  of  years,  and  excluding  Indians  not 
taxed,  three-fifths  of  all  other  persons."1 

"Xo  capitation  or  other  direct  tax  shall  be  levied  unless  in 
proportion  to  the  census  or  enumeration  hereinbefore  directed  to 
be  taken."2 

In  1895  tne  income  tax  provisions  of  the  Wilson  Tariff  Act 
came  before  the  Supreme  Court  of  the  United  States  in  the  case 
of  Pollock  v.  Farmers  Loan  &  Trust  Company.  On  the  first 
hearing3  it  was  held  that  a  tax  on  the  rents  or  income  from  real 
estate  is  a  direct  tax  and  therefore  could  only  be  levied  on  the 
basis  of  apportionment.  Upon  a  second  hearing  of  the  same  case4 
the  court  held,  by  a  vote  of  five  to  four,  that  a  tax  on  the  income 
from  personal  property  is  likewise  a  direct  tax  and  must  there- 
fore be  apportioned. 

In  July,  1909,  the  Congress  of  the  United  States,  by  a  joint 

'Article  I,  Section  2.  Clause  3.  The  clause  is  given  here  as  it  appears 
in  the  original  Constitution.  The  Fourteenth  Amendment,  of  course,  does 
away  with  the  three-fifths  rule. 

'Article  I,  Section  9,  Clause  4. 

3(i895)   157  U.  S.  429. 

4(i895)   158  U.  S.  601. 


380  COLUMBIA  LAW  REVIEW. 

resolution   adopted  by  two-thirds  of  both   Houses,  proposed   an 
amendment  to  the  Constitution  in  these  words : 

"Article  XVI.  The  Congress  shall  have  power  to  lay  and  col- 
lect taxes  on  incomes,  from  whatever  source  derived,  without 
apportionment  among  the  several  States,  and  without  regard  to 
any  census  or  enumeration." 

The  joint  resolution  (following  Article  V  of  the  Constitution) 
provides  that  this  proposed  amendment  shall  become  a  part  of 
the  Constitution  when  ratified  by  the  legislatures  of  three-fourths 
of  the  several  States. 

On  January  5th,  1910,  Governor  Hughes  sent  a  special  mes- 
sage to  the  Legislature  of  New  York.  He  stated,  in  substance,  that 
he  was  in  favor  of  conferring  upon  the  federal  government  the 
power  to  lay  and  collect  an  income  tax  without  apportionment ;  that 
this  power,  however,  "should  not  be  granted  in  such  terms  as  to 
subject  to  Federal  taxation  the  incomes  derived  from  bonds  issued 
by  the  State  itself,  or  those  issued  by  municipal  governments 
organized  under  the  State's  authority" ;  that  "the  comprehensive 
words  'from  whatever  source  derived'  if  taken  in  their  natural 
sense,  would  include  not  only  incomes  from  ordinary  real  or 
personal  property,  but  also  incomes  derived  from  State  and  mu- 
nicipal securities" ;  and  that  while  it  might  be  urged  that  the 
amendment  would  be  limited  by  construction,  there  "can  be  no 
satisfactory  assurance"  of  such  a  result.  Governor  Hughes, 
therefore,  recommended  that  the  resolution  be  not  ratified. 

On  February  17th,  1910,  Senator  Root  wrote  a  letter  dissent- 
ing from  the  view  expressed  by  Governor  Hughes.  Senator  Root 
believes  that  the  proposed  amendment  does  not  enlarge  the  tax- 
ing power  of  the  national  government  but  merely  relieves  from 
the  rule  of  apportionment  the  power  which  now  exists  to  tax  in- 
comes. In  his  opinion,  the  words  'from  whatever  source  de- 
rived' are  "obviously  intended  to  make  the  exemption  from  the 
rule  of  apportionment  conclusive  and  applicable  to  all  taxes  on 
incomes."  He  argues,  in  substance,  that  the  amendment  must 
be  construed  in  the  light  of  the  judicial  and  political  history 
which  led  to  its  proposal ;  that  this  history  shows  that  the  end 
sought  by  the  amendment  was  simply  a  removal  of  the  restriction 
as  to  apportionment  and  not  a  change  in  the  well  settled  rule 
which  restrains  the  national  government  from  taxing  State 
securities ;  that  this  inability  of  the  national  government  to  tax 
State  securities  does  not  arise  from  anv  terms  of  the  Constitution 
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itself  but  from  the  fact  that  such  securities  are  the  necessary  in- 
struments of  carrying  on  other  and  sovereign  governments  and  are 
"not  the  proper  subject  of  national  taxation,  and  that,  therefore, 
no  provisions  of  the  Constitution,  however  wide  the  scope  of 
their  language,  could  be  held  to  apply  to  such  securities  or  to  the 
income  from  them" ;  that  the  foregoing  rule  of  construction  is 
"just  as  controlling  in  defining  the  scope  of  the  present  amend- 
ment as  it  is  in  defining  the  scope  of  the  existing  provisions."  He 
concludes,  therefore,  "that  no  danger  to  the  powers  or  instru- 
mentalities of  the  States  is  to  be  apprehended  from  the  adoption 
of  the  amendment." 

It  will  be  noted  that  Governor  Hughes  himself  suggests  that 
the  words  of  the  proposed  amendment  may  be  limited  by  construc- 
tion. He  says,  however,  that  there  "can  be  no  satisfactory  assur- 
ance" of  such  a  result.  Does  Senator  Root's  argument  furnish 
such  an  assurance?  If  not,  what  change,  if  any,  should  be  made 
in  the  form  of  the  amendment?  In  considering  these  questions, 
it  is  necessary  briefly  to  review  that  political  and  judicial  history 
which  Senator  Root  properly  invokes. 

For  a  proper  understanding  of  the  origin  of  the  phrase  "direct 
taxes"  in  the  Constitution,  we  must  begin  with  the  days  of  the 
Confederation.  We  shall  find  two  bitter  controversies  from 
the  beginning:  (i)  a  controversy  between  the  large  and  small 
colonies  as  to  their  relative  voice  in  federal  affairs;  (2)  a  con- 
troversy between  the  slave  and  non-slave  colonies5  as  to  the 
method  of  counting  slaves  either  as  a  basis  for  contributions  or  as 
a  basis  for  relative  voting.  These  two  questions  were  often  inter- 
mingled. They  led  to  compromise.  As  a  result  of  the  compro- 
mise— especially  of  the  slave  controversy — there  was  introduced 
into  the  Constitution  a  phrase  recognized  at  the  time  to  be  vague. 
What  disposition  to  make  of  that  vague  phrase  is  the  question 
now  before  us. 

I. 

On  September  5th.  1774,  the  Continental  Congress  first  assem- 
bled. At  the  very  outset  the  question  arose  as  to  voting.  John 
Adams,  in  his  Diary  thus  states  the  difficulty : 

"Slaves  were  held  in  all  of  the  thirteen  colonies,  but  in  1776  the 
sentiment  in  favor  of  emancipation  had  grown  very  strong,  especially 
in  the  Northern  States.  By  1785,  all  of  the  Northern  States,  except  New 
Jersey  and  Delaware  had  made  emancipation,  immediate  or  gradual,  com- 
pulsory. New  Jersey,  Delaware,  Maryland  and  Virginia  had  stopped 
importation  and  removed  all  restraints  upon  emancipation.  Fiske's  Critical 
Period  of  American  History  84  to  88. 
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"This  is  a  question  of  great  importance.  If  we  vote  by 
Colonies,  this  method  will  be  liable  to  great  inequality  and  injus- 
tice ;  for  five  small  Colonies  with  one  hundred  thousand  people  in 
each,  may  outvote  four  large  ones,  each  of  which  has  five  hundred 
thousand  inhabitants.  If  we  vote  by  the  poll,  some  Colonies 
have  more  than  their  proportion  of  numbers,  and  others  have 
less.  If  we  vote  by  interests,  it  will  be  attended  with  insuperable 
difficulties  to  ascertain  the  true  importance  of  each  Colony.  Is 
the  weight  of  a  Colony  to  be  ascertained  by  the  number  of  in- 
habitants merely,  or  by  the  amount  of  their  trade,  the  quantity 
of  their  exports  and  imports,  or  by  any  compound  ratio  of  both? 
This  will  lead  us  to  such  a  field  of  controversy  as  will  greatly 
perplex  us.  Besides,  I  question  whether  it  is  possible  to  ascer- 
tain, at  this  time,  the  numbers  of  our  people  or  the  value  of  our 
trade.  It  will  not  do  in  such  a  case  to  take  each  other's  word ; 
it  ought  to  be  ascertained  by  authentic  evidence  from  records."  6 

The  day  after  the  Congress  assembled  it  was  moved  that  "a 
Committee  be  appointed  to  fix  the  mode  of  voting  by  allowing  to 
each  province  one  or  more  votes,  so  as  to  establish  an  equitable 
representation  according  to  the  respective  importance  of  each 
Colony."     The  foregoing  motion  was  lost.     It  was  thereupon 

"Resolved,  That  in  determining  questions  in  this  Congress, 
each  Colony  or  Province  shall  have  one  Vote. — The  Congress  not 
being  possessed  of,  or  at  present  able  to  procure  proper  materials 
for  ascertaining  the  importance  of  each  Colony."  T 

When  the  Continental  Congress  met  in  May,  1775,  the  British 
and  Continental  troops  had  already  clashed  in  Massachusetts.  No 
formal  steps  had  yet  been  taken  to  confederate,  but  Congress 
was  exercising  an  advisory,  if  not  a  directory,  power  over  the 
>everal  colonies.  A  war  must  be  carried  on.  Money  must  be 
raised.     On  July  29th,  1775,  it  was  voted: 

6Works  of  John  Adams,  II,  366. 

'Journals  of  the  Continental  Congress  (Edition  of  1904),  I.  25.  For  the 
debates  upon  these  motions  see  Works  of  John  Adams,  II,  366  to  368. 
Patrick  Henry  thought  "it  would  be  a  great  injustice  if  a  little  colony  should 
have  the  same  weight  in  the  councils  of  America  as  a  great  one."'  He  said : 
"Slaves  are  to  be  thrown  out  of  the  question,  and  if  the  freemen  can  be  repre- 
sented according  to  their  numbers,  I  am  satisfied."  Sullivan,  from  New 
Hampshire,  "observed  that  a  little  colony  had  its  all  at  stake  as  well  as 
.1  »reat  one."  Thomas  Lynch,  of  South  Carolina,  thought  "it  ought  to  be 
a  compound  of  numbers  and  property  that  should  determine  the  weight 
of  the  Colonies."  Governor  Ward,  from  Rhode  Island,  called  attention 
to  the  inequality  of  the  counties  in  Virginia,  "yet  each  has  a  right  to 
send  two  members/'  Lee  and  Bland,  both  from  Virginia,  argued  thai  "we 
are  not  at  present  provided  with  materials  to  ascertain  the  importance 
of  each  colony."  Gadsden,  from  South  Carolina,  could  see  no  way  of 
voting  but  by  colonies.  It  was  finally  decided  to  give  each  colony  one  vote, 
but  the  resolution  was  so  worded  as  to  prevent  its  being  relied  upon  as  a 
precedent. 
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"That  the  proportion  or  quota  of  each  colony  be  determined 
according  to  the  number  of  Inhabitants,  of  all  ages,  including 
negroes  and  mulattoes  in  each  colony." 

Inasmuch,  however,  as  the  population  could  not  at  that  time 
be  ascertained,  specific  requisitions  were  made  against  each 
colony,  to  be  later  revised  in  accordance  with  the  foregoing  rule. 
It  was  also  provided  that  each  colony  was  to  raise  its  quota  "in 
such  manner  as  may  be  most  effectual  and  best  adapted  to  the 
conditions,  circumstances,  and  usual  mode  of  levying  taxes  in 
such  colony."  8 

On  June  7th,  1776,  the  Continental  Congress  appointed  a  com- 
mittee "to  prepare  and  digest  the  form  of  a  confederation  to  be 
entered  into  between  these  colonies."  On  July  12th,  1776.  this 
committee  brought  in  a  draft.  In  this  first  draft  Article  XI 
provided  that  expenses  "shall  be  defrayed  out  of  a  common 
Treasury,  which  shall  be  supplied  by  the  several  Colonies  in  Pro- 
portion to  the  Number  of  Inhabitants  of  every  Age.  Sex  and 
Quality,  except  Indians  not  paying  Taxes."  9  Article  XVII  pro- 
vided that  "In  determining  Questions  each  Colonv  shall  have  one 
Vote."  10 

On  July  30.  31  and  August  1,  1776,  the  foregoing  provisions 
were  warmly  debated.11  Mr.  Chase,  of  Maryland,  moved  that 
Article  XI  be  amended  to  the  effect  "that  the  quotas  should  be 
fixed,  not  by  the  number  of  inhabitants  of  every  condition,  but 
by  that  of  the  white  inhabitants."  John  Adams  argued  that  "the 
numbers  of  people  were  taken  by  this  Article  as  an  index  of  the 
wealth  of  the  State  and  not  as  subjects  of  taxation,  but  that  as 
to  this  matter  it  was  of  no  consequence  by  what  names  you 
called  your  people,  whether  by  that  of  freemen  or  of  slaves."  Mr. 
Harrison,  of  Virginia,  "proposed  as  a  compromise  that  two  slaves 
should  be  counted  as  one  freeman."  Dr.  Witherspoon.  of  Xew 
Jersey,  suggested  a  way  of  avoiding  the  troublesome  question  of 
slaves  by  basing  the  quotas  upon  "the  value  of  lands  and  houses" 
which  he  refers  to  as  "the  true  barometer  of  wealth."  Chase'- 
amendment  was  put  to  a  vote  and  lost. 

As  to  the  method  of  voting,  Chase  was  willing  that  votes 
should  be  in  proportion  to  numbers,  but  only  "in  votes  relating 

'Journals.  II.  221. 
"Journals,  V,  548. 
"Journals  V,  550. 

"Works  of  Jefferson  (Ford's  ed.),  I.  42  to  47.  See  also  Works  of 
John  Adams.  II.  494  to  501. 
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to  money."  Franklin  thought  "the  votes  should  be  so  propor- 
tioned in  all  cases."  He  argued  that  "if  we  vote  equally,  we 
ought  to  pay  equally ;  but  the  smaller  States  will  hardly  purchase 
the  privilege  at  this  price."  Witherspoon  advocated  an  equal  vote 
for  all  the  colonies  because  "nothing  relating  to  individuals  could 
ever  come  before  Congress ;  nothing  but  what  would  respect 
colonies."  Adams  answered,  "The  question  is  not  what  we  are 
now,  but  what  we  ought  to  be  when  our  bargain  shall  be  made. 
The  confederacy  is  to  make  us  one  individual ;  it  is  to  form  us 
like  separate  parcels  of  metal,  into  one  common  mass."  Wilson 
thought  "taxation  should  be  in  proportion  to  wealth  but  that 
representation  should  accord  with  the  number  of  freemen."  12 

The  proposed  Articles  of  Confederation  were  debated  from 
time  to  time  until  November,  1777,  as  the  pressing  business  of 
the  war  would  permit.  The  questions  of  voting  and  paying 
were  the  most  difficult  ones  to  settle.13  On  October  7th, 
1777,  Congress  took  up  in  earnest  the  matter  of  voting. 
The  resolution  then  before  them  was  that  "each  State  shall 
have  one  vote."  Several  amendments  were  proposed.  It 
was  moved  that  Rhode  Island,  Delaware  and  Georgia  each  be 
given  one  vote  and  that  the  other  States  should  have  one  vote 
"for  every  fifty  thousand  white  inhabitants,"  with  a  provision  for 
adjustment  to  the  end  "that  an  equality  in  this  National  assembly 
may  be  observed  as  nearly  as  possible."  This  was  lost,  only  Vir- 
ginia and  Pennsylvania  voting  in  favor  of  it  and  North  Carolina 
being  divided.  It  was  then  moved  that  each  State  should  send 
one  delegate  "for  every  thirty  thousand  of  its  inhabitants,  and 
in  determining  questions  in  Congress  each  delegate  shall  have 
one  vote."  This,  too,  was  lost,  Virginia  alone  voting  in  favor 
of  it.  Virginia  then  tried  to  have  representation  proportioned  to 
contributions,  but  she  was  alone  in  favor  of  the  proposition.  The 
original  motion  "that  each  State  shall  have  one  vote"  was  then 
carried.  Virginia  voted  in  the  negative,  North  Carolina  was 
divided  and  the  other  States  all  voted  in  the  affirmative.14  Thus 
the  small  States  won  their  battle  for  equal  representation. 

i:\Yorks  of  Jefferson,  I,  49  to  56.  See  also  Works  of  John  Adams,  II, 
494  to  501. 

"On  May  16,  1777,  Jefferson  wrote  from  Williamsburg  to  John  Adams: 
"I  hear  from  our  delegates  that  the  confederation  is  again  on  the  carpet, 
a  great  and  necessary  work,  but  I  fear  almost  desperate.  The  point  of 
representation  is  what  most  alarms  me,  as  I  fear  the  great  and  small 
colonies  are  bitterly  determined  not  to  cede."     Works  of  Jefferson,  II,  305. 

"Journal?.  IX,  779  to  782. 
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On  October  13th,  1777,  the  question  of  contributions  was 
taken  up.  It  was  moved  that  the  proportion  to  be  paid  by  each 
State  ''be  ascertained  by  the  value  of  all  property  except  house- 
hold goods  and  wearing  apparel  within  each  State,  to  be  ascer- 
tained agreeable  to  the  directions  of  Congress."  15  This  motion 
was  lost.  It  is  interesting  as  showing  that  at  this  time  a  propo- 
sition was  made  and  rejected  that  contributions  should  be  based 
upon  the  valuation  of  personal  as  well  as  real  property.16  The 
following  day  the  suggestion  made  by  Dr.  Witherspoon  more 
than  a  year  before  was  revived  and  Congress  settled  the  question 
of  contributions  as  follows : 

"That  the  proportion  of  the  public  expense  incurred  by  the 
United  States  for  their  common  defense  and  general  welfare, 
to  be  paid  by  each  State  into  the  treasury,  be  ascertained  by  the 
value  of  all  land  within  each  State  granted  to,  or  surveyed  for 
any  person,  as  such  land  and  the  buildings  and  improvements 
thereon  shall  be  estimated  according  to  such  mode  as  Congress 
shall,  from  time  to  time,  direct  and  appoint.17 

On  November  15th,  1777,  Congress  reached  an  agreement 
upon  the  Articles  of  Confederation.  They  were  not  to  go  into 
effect,  however,  until  adopted  by  all  the  States.  On  November 
17th,  a  circular  letter  to  the  several  States  was  approved.  On 
June  20th,  1778,  the  Congress  listened  to  reports  and  recommen- 
dations from  the  States.  Massachusetts  and  Connecticut18  tried 
to  change  the  basis  upon  which  contributions  were  to  be  paid. 
Congress,  however,  was  unwilling  to  disturb  a  settlement,  how- 
ever unsatisfactory,  that  had  been  reached  after  so  long  a  con- 
troversy. Accordingly,  no  amendments  were  accepted.  On  July 
9th,  1778,  the  engrossed  Articles  were  ready  and  the  delegates 
who  had  the  necessary  authority  signed  them.  It  was  March  1st, 
1781,  before  Maryland,  the  last  State,  assented. 

Before  the  Articles  of  Confederation  had  become  legally 
operative,  Congress  recognized  the  insufficiency  of  the  money 
raising  power.  James  Madison  took  his  seat  in  the  Continental 
Congress  on  March  20th,  1780.  For  the  next  three  years  he 
labored  manfully  to  patch  up  the  Confederation,  but  to  no  avail. 

"Journals,  IX,  800. 

"Those  who  later  argued  that  the  basis  of  measurement  of  the  quotas 
under  the  Confederacy  is  of  some  importance  in  determining  the  meaning 
of  "direct  taxes"  in  the  Constitution  seem  not  to  have  made  use  of  this. 
See  Cong.  Rec,  Vol.  44,  p.   1558. 

"Journals,  IX,  801. 

"Journals,  VIII,  638,  639. 
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On  February  3d,  1781,  Congress  asked  the  States  for  special 
power  to  levy  import  duties  on  foreign  merchandise.  Some  of 
the  States  acquiesced,  some  did  nothing,  and  Rhode  Island  for- 
mally refused  permission.  Virginia,  which  had  acquiesced  in 
June,  1 78 1,  rescinded  its  consent  in  1782,  while  Madison  was  on 
his  way  to  Rhode  Island  to  urge  upon  that  State  the  necessity 
of  the  change.19 

It  was  clearly  recognized  by  this  time  that  it  was  impossible 
to  base  the  contributions  of  the  States  upon  an  assessed  value 
of  real  property  and  buildings.  The  expense  of  an  actual  assess- 
ment under  the  direction  of  Congress  would  have  been  enormous, 
and  to  have  the  assessments  made  by  the  several  States  was  to 
put  a  premium  upon  dishonesty.20 

On  January  28th,  1783,  Madison  introduced  a  new  proposi- 
tion for  the  establishment  of  permanent  and  adequate  funds.  He 
advocated  the  collection  of  a  general  revenue  under  the  general 
superintendence  of  Congress,  and  again  asked  authority  from 
the  States  to  levy  an  impost.21  It  being  urged  that  a  valuation  of 
the  lands  had  not  been  attempted  by  Congress,  it  was  voted,  on 
January  31st,  to  proceed  to  make  such  an  estimate.22  The  debates 
must  be  read  to  fully  appreciate  the  bitterness  and  jealousies  that 
existed  at  this  time.  Madison  was  almost  in  despair.  On  Febru- 
ary nth  he  wrote: 

"Hunt's  Life  of  Madison  37.  On  January  22nd,  1782,  Madison  wrote  to 
Randolph :  "Virginia  could  never  have  cut  off  this  source  of  public  relief 
at  a  more  unlucky  crisis  than  when  she  is  protesting  her  inability  to  comply 
with  the  continental  requisitions.  She  will,  I  hope,  be  yet  made  sensible 
of  the  impropriety  of  the  step  she  has  taken,  and  make  amends  by  a  more 
liberal  grant.  Congress  cannot  abandon  the  plan  as  .long  as  there  is  a 
spark  of  hope.  Nay,  other  plans  on  a  like  principle  must  be  added." 
Writings  of   Madison,  I.   175-176. 

20On  January  14th,  1783,  Madison  wrote  to  Randolph :  "The  delibera- 
tions of  Congress  have  been  turned  pretty  much  of  late  on  the  valuation 
of  lands  prescribed  by  the  articles  of  confederation.  The  difficulties 
which  attend  that  rule  of  apportionment  seem  on  near  inspection  to  be 
in  a  manner  insuperable.  The  work  is  too  vast  to  be  executed  without 
the  intervention  of  the  several  states,  and  if  their  intervention  be  em- 
ployed, all  confidence  in  an  impartial  execution  is  at  an  end."  Writings 
of  Madison,  I,  310. 

On  January  31,  Madison  records:  "The  sub-committee,  consisting  of 
Mr.  Madison,  Mr.  Carroll  &  Mr.  Wilson  had  this  morning  a  conference 
with  the  Superintendent  of  Finance  on  the  best  mode  of  estimating  the 
value  of  land  through  the  U.  S.  The  Superintendent  was  no  less  puzzled 
on  the  subject  than  the  Committee  had  been."  Writings  of  Madison, 
I,  353- 

aWritings  of  Madison,  I,  334  to  342. 

"Hamilton  favored  trying  such  a  valuation  "in  order  that  its  im- 
practicability and  futility  might  become  manifest."  Dyer  proposed  "that 
each  of  the  States  should  cheat  equally."     Madison's  Writings,   I.  355. 
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"The  valuation  of  the  lands  of  the  United  States  as  directed 
by  the  articles  of  Union  has  employed  and  puzzled  Congress  for 
the  past  week;  and  after  all  the  projects  and  discussions  which 
have  taken  place,  we  seem  only  to  have  gone  round  in  a  circle 
to  the  point  at  which  we  set  out.  The  only  point  on  which  Con- 
gress are  generally  agreed  is  that  something  ought  to  be  at- 
tempted; but  what  that  something  ought  to  be,  is  a  theorem  not 
solved  alike  by  scarcely  any  two  members ;  and  yet  a  solution  of 
it  seems  to  be  made  an  indispensable  preliminary  to  other  essays 
for  the  public  relief.  The  Deputation  from  the  army  is  waiting 
the  upshot  of  all  these  delays  and  dilemmas."  23 

Again,  on  February  18th,  he  writes,  referring  to  the  proposi- 
tion for  import  duties:  "Mercer,  from  what  motive  God  knows, 
says  that  he  will  crawl  to  Richmond  on  his  bare  knees  to  pre- 
vent it."  24  On  March  4th  and  5th  the  letter  of  resignation  of 
Robert  Morris  as  Superintendent  of  Finance  was  considered. 
Lee  and  Bland  thought  this  letter  an  insult  to  Congress.25  An 
insult  to  this  Congress  that  strutted  around  in  a  circle  while  an 
unpaid  army  waited  at  the  door! 

On  March  7th,  1783,  the  Committee  on  Revenue  made  an 
elaborate  report  urging  the  States  to  yield  the  power  to  tax  im- 
ports to  Congress  under  a  plan  by  which  the  collectors  would  be 
appointed  by  the  several  States.  The  report  further  recom- 
mended an  amendment  of  the  Articles  of  Confederation  to  the 
effect  that  requisitions  should  be  based  not  upon  land  valuations 
but  upon  the  number  of  inhabitants.  This  brought  up  the  old 
discussion  as  to  the  slaves.  On  March  25th.  1783,  this  feature 
of  the  report  was  debated  and  after  several  suggestions  it  was 
finally  agreed,  upon  Madison's  motion,  that  five  slaves  should 
be  treated  as  equal  to  three  freemen.  On  April  18th,  1783,  the 
Revenue  Report  passed  Congress  by  the  vote  of  the  representa- 
tives of  all  the  States  except  New  York  and  Rhode  Island.26  The 
Articles  of  Confederation  required  the  proposed  changes  to  be 
submitted  to  the  States.  On  April  26th,  1783,  an  address  \va^ 
sent  to  the  States.  Adoptions  came  in  slowly  and  when  the  Con- 
stitutional Convention  met  in  1787  the  amendment  with  reference 

"Writings  of  Madison,  I,  364. 

"'Writings  of  Madison,  I,  371. 

"Writings  of  Madison,   I,  396. 

^'Hamilton  opposed  it  because  the  revenue  was  still  to  be  collected  by 
State  officials.     Madison's  Writings,  I,  453. 
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to  the  basis  upon  which  requisitions  should  be  paid  by  the  several 
States  had  not  yet  been  finally  adopted.27 

This,  then,  was  the  situation  at  the  opening  of  the  Constitu- 
tional Convention : 

( i )  The  Continental  Congress  had  no  power  to  levy  taxes  or 
import  duties  but  could  only  make  requisitions  upon  the  States, 
leaving  the  States  to  collect  the  money  as  they  saw  fit; 

(2)  The  legal  method  by  which  the  requisitions  should  be 
made  was  in  proportion  to  the  assessed  value  of  the  lands  and 
buildings  of  the  several  States.  This  method,  however,  had  never 
been  put  into  operation  and  no  general  assessment  was  ever  made 
thereunder; 

(3)  The  legal  method  of  apportioning  requisitions  having 
broken  down,  Congress  recommended  to  the  States  a  change  by 
which  requisitions  should  be  based  upon  population  counting  five 
slaves  the  equal  of  three  freemen.  When  the  Constitutional  Con- 
vention met,  however,  this  recommendation  had  not  become  legally 
effective  through  the  required  adoption  by  all  the  States. 

II. 

The  Federal  Convention  was  called  for  May  14th,  1787.  The 
presence  of  seven  States,  however,  was  not  secured  until  May  25th, 
on  which  date  the  Convention  organized.  While  the  Virginia  dele- 
gates were  awaiting  the  opening  of  the  Convention,  they  held  fre- 
quent meetings  and  prepared  what  are  known  as  the  Virginia 
Resolutions,  setting  forth  in  broad  outlines  a  proposed  form  for 
the  new  government.  These  resolutions  were  introduced  on  May 
29th.    The  second  Virginia  resolution  was  as  follows : 

"Resolved  therefore  that  the  rights  of  suffrage  in  the  National 
Legislature  ought  to  be  proportioned  to  the  Quotas  of  contribution, 

"Meanwhile  the  Confederacy  staggered  along.  On  October  3rd,  1785, 
Madison,  who  was  then  out  of  Congress,  writes  to  Jefferson :  "Congress 
have  kept  the  vessel  from  sinking,  but  it  has  been  by  standing  constantly 
at  the  pump,  not  by  stopping  the  leaks  which  have  endangered  her.  All 
their  efforts  for  the  latter  purpose  have  been  frustrated  by  the  selfishness  or 
perverseness  of  some  part  or  other  of  their  constituents."  Madison's 
Writings,  II,  178-179. 

On  February  24,  1787,  he  writes  to  Pendleton,  "the  Present  System 
neither  has  nor  deserves  advocates ;  and  if  some  very  strong  props  are  not 
applied,  will  quickly  tumble  to  the  ground.  No  money  is  paid  into  the 
public  Treasury;  no  respect  is  paid  to  the  federal  authority.  Not  a  single 
State  complies  with  the  requisitions :  several  pass  them  over  in  silence, 
and   some  positively  reject   them."     Madison's   Writings,    II,   318. 
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or  to  the  number  of  free  inhabitants,  as  the  one  or  the  other  rule 
may  seem  best  in  different  cases."  2S 

This  struck  directly  at  the  rule  in  the  Articles  of  Confederation 
that  each  State  should  have  an  equal  voice.  It  was  a  serving  of 
notice  by  the  large  States  upon  the  small  that  the  compromise  that 
had  been  assented  to  on  September  6,  1774,  and  continued  in  the 
Articles  of  Confederation  under  the  pressure  of  war  was  not  to  be 
perpetuated.  On  May  30th  the  Virginia  Resolutions  were  referred 
to  a  Committee  of  the  Whole  on  the  State  of  the  Union,  together 
with  a  draft  of  a  plan  presented  by  Pinckney.  The  resolutions 
were  considered  in  Committee,  one  by  one  until  June  13th,  on 
which  day  they  were  reported  back  to  the  Convention  as  amended 
by  the  Committee  of  the  Whole. 

The  second  resolution  of  the  Virginia  plan  had  at  this  time  been 
amplified  as  follows : 

"7.  Resolved  that  the  rights  of  suffrage  in  the  1st  branch  of 
the  National  Legislature,  ought  not  to  be  according  to  the  rule 
established  in  the  articles  of  confederation  but  according  to  some 
equitable  ratio  of  representation  namely,  in  proportion  to  the  whole 
number  of  white  and  other  free  citizens  and  inhabitants,  of  every 
age  sex  and  condition,  including  those  bound  to  servitude  for  a 
term  of  years,  and  three  fifths  of  all  other  persons,  not  compre- 
hended in  the  foregoing  description,  except  Indians  not  paying 
taxes  in  each  State : 

"8.  Resolved  that  the  right  of  suffrage  in  the  2nd  branch  of 
the  National  Legislature  ought  to  be  according  to  the  rule  estab- 
lished for  the  first."  20 

At  this  time  it  was  distinctly  the  sense  of  the  Convention  that 
the  new  government  was  to  be  a  national  government.  The  sixth 
resolution  of  the  Virginia  plan  had  provided,  without  going  into 
detail,  for  the  broadest  powers  for  the  new  Congress.30  This  reso- 
lution had  also  been  debated  in  the  Committee  of  the  Whole  and 
had  been  reported  to  the  Convention  on  June  13th  in  the  following 
form: 

"6.  Resolved  that  the  National  Legislature  ought  to  be  em- 
powered to  enjoy  the  Legislative  rights  vested  in  Congress  by  the 
Confederation,  and  moreover  to  legislate  in  all  cases  to  which  the 
separate  States  are  incompetent ;  or  in  which  the  harmony  of  the 

^Documentary  History  of  the  Constitution  (1000),  III,  17.  This  and 
the  following  references  to  "Doc.  Hist."  are  to  Madison's  Journal  of  the 
Convention  as  it  appears  in  the  copy  printed  in  the  Documentary  History 
prepared  under  the  direction  of  the  State  Department. 

^Doc.  Hist.,  Ill,  121.  It  will  be  remembered  that  in  the  Convention 
the  first  branch  of  the  legislature  means  the  lower  House  of  Congress. 

'"Doc.  Hist.,  Ill,  18. 
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U.  S.  may  be  interrupted  by  the  exercise  of  individual  legislation; 
to  negative  all  laws  passed  by  the  several  States  contravening  in 
the  opinion  of  the  National  Legislature  the  articles  of  Union,  or 
any  treaties  subsisting  under  the  authority  of  the  Union."  31 

If  the  new  government  had  been  formed  upon  the  frame  of  these 
Virginia  Resolutions  as  adopted  by  the  Committee  of  the  Whole 
it  would  have  had  a  much  stronger  national  cast  than  it  was  subse- 
quently given.  One  of  the  marked  things,  however,  in  the  history 
of  the  Convention  is  the  strength  which  the  small  State  men  gath- 
ered as  the  Convention  progressed.  Repeatedly  defeated,  they 
kept  insisting  upon  their  point  until  their  persistence  forced  a 
compromise.  When  the  report  of  the  Committee  of  the  Whole 
was  received  by  the  Convention,  Patterson,  of  New  Jersey,  moved 
an  adjournment  to  permit  a  purely  federal 32 — as  opposed  to  a 
national — plan  to  be  digested.  On  June  15th  Patterson  reported 
his  plan.  It  advocated  a  confederation,  but  a  greatly  reformed 
one.  The  federal  government  was  given  power  to  levy  import 
duties  and  certain  stamp  duties  and  was  also  given  the  revenues 
of  the  post-office.  Further  revenue  must  be  secured  by  requisitions 
upon  the  several  States  in  proportion  to  population,  according  to 
the  rule  adopted  on  April  18th,  1783.33  Had  this  plan  been 
followed,  the  result  would  have  been  an  amendment  of  the 
Articles  of  Confederation  to  give  it  stronger  powers  than 
Madison  had  contended  for  in  the  Congress  of  1783.  So  far 
had  men's  minds  marched  in  those  four  years,  however,  that  the 
national  party  did  not  consider  for  a  moment  stopping  with  Patter- 
son's plan.  On  June  16th  the  Virginia  Resolutions,  together  with 
Patterson's  plan,  were  again  referred  to  the  Committee  of  the 
Whole.  After  three  days  the  Committee  reported  the  Virginia 
Resolutions  again  to  the  Convention  without  amendment.  From 
June  19th  to  July  26th  the  Virginia  Resolutions  were  debated  one 
by  one  in  the  Convention.  These  were  the  critical  days  of  the 
Convention. 

On  June  27th  Mr.  Rutledge  moved  "to  postpone  the  6th 
Resolution,  defining  the  powers  of  Congress ;  in  order  to 
take  up  the  7  and  8  which  involved  the  most  fundamental 
points,  the  rules  of  suffrage  in  the  2  branches."  34     On  June  29th 

31Doc.  Hist,  III,  121. 

320n  May  30,  Gouverneur  Morris  had  explained  "the  distinction  between 
a  federal  and  national,  supreme,  Government;  the  former  being  a  mere 
compact  resting  on  the  good  faith  of  the  parties ;  the  latter  having  a 
compleat  and  compulsk'e  operation."    Doc.  Hist.,  Ill,  22. 

33Doc.  Hist.,  Ill,  125  to  128. 

34Doc.  Hist,  III,  224. 
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it  was  voted  "that  the  rule  of  suffrage  in  the  ist  branch  ought  not 
to  be  according  to  that  established  in  the  Articles  of  Confedera- 
tion." 35  As  early  as  June  nth  Sherman  had  suggested  that  the 
suffrage  in  the  first  branch  be  based  upon  numbers,  "and  that  in 
the  second  branch  or  Senate,  each  State  should  have  one  vote  and 
no  more."  36  Immediately  after  the  passage  of  the  resolution  that 
the  rule  of  suffrage  in  the  lower  House  ought  not  to  be  according 
to  the  rule  adopted  in  the  Articles,  Ellsworth  moved  that  in  the 
second  branch  of  the  Legislature  of  the  United  States  each  State 
should  have  an  equal  vote.  Wilson  and  King  strongly  opposed  the 
motion.  Franklin  suggested  compromise.  Bedford,  of  Delaware, 
made  his  bitter  speech  suggesting  that  the  small  States  "will  find 
some  foreign  ally  of  more  honor  and  good  faith."  On  July  2nd 
Ellsworth's  motion  was  voted  upon  and  resulted  in  a  tie.  There- 
upon a  committee  with  one  member  from  each  State  was  appointed 
by  ballot  to  report  a  compromise.  This  committee  met  from  July 
2nd  to  July  5th  and  reported  back  what  has  been  called  the  Great 
Compromise.     In  the  report  of  the  Committee  it  was  as  follows : 

"That  the  subsequent  propositions  be  recommended  to  the  Con- 
vention on  condition  that  both  shall  be  generally  adopted.  I.  that 
in  the  ist  branch  of  the  Legislature  each  of  the  States  now  in  the 
L^nion  shall  be  allowed  1  member  for  every  40,000  inhabitants  of 
the  description  reported  in  the  7th  Resolution  of  the  Committee  of 
the  whole  House :  that  each  State  not  containing  that  number  shall 
be  allowed  1  member:  that  all  bills  for  raising  or  appropriating 
money,  and  for  fixing  the  Salaries  of  the  Officers  of  the  Govern- 
ment of  the  United  States  shall  originate  in  the  ist  branch  of  the 
Legislature,  and  shall  not  be  altered  or  amended  by  the  2d  branch ; 
and  that  no  money  shall  be  drawn  from  the  public  Treasury,  but 
in  pursuance  of  appropriations  to  be  originated  in  the  ist  branch. 
II.  that  in  the  2d  branch  each  State  shall  have  an  equal  vote."  37 

By  the  first  paragraph  of  this  report  the  lower  House  was 
to  have  one  member  for  every  40,000  inhabitants  of  the  de- 
scription reported  in  the  seventh  resolution  of  the  Committee  of 
the  Whole.  This  description  was  that  under  which  the  slaves  were 
counted  for  three-fifths.  The  old  question  of  the  whites  and  the 
blacks  was  therefore  up  again.  On  July  6th  Gouverneur  Morris 
moved  to  send  this  portion  of  the  report  back  to  a  special  commit- 
tee. His  view  was  that  the  Constitution  should  fix  definitely  the 
number  of  representatives  for  each  State  in  the  first  instance  and 

"Doc.  Hist.,  Ill,  245. 
MDoc.  Hist,  III,  101. 
:TDoc.  Hist.,  Ill,  270. 
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authorize  the  legislature  to  make  changes  thereafter.  The  Con- 
vention, after  considerable  discussion,  referred  the  first  para- 
graph of  the  Great  Compromise  to  a  new  committee  of  five,  headed 
by  Gouverneur  Morris. 

On  July  7th,  the  Convention,  by  a  vote  of  six  to  three,  ap- 
proved the  second  paragraph  of  the  Great  Compromise.  This,  if 
adhered  to,  settled  the  question  of  an  equal  vote  for  each  State  in 
the  upper  House.  From  this  time  on  the  battle  was  not  so  much 
a  controversy  between  the  large  and  small  States  as  a  controversy 
between  the  slave  States  and  the  States  opposed  to  slavery. 

On  July  9th  the  special  committee  of  five  headed  by  Morris 
made  its  report.  They  allotted  a  certain  number  of  representatives 
in  the  lower  House  of  the  first  Congress  to  each  State,  Delaware 
and  Rhode  Island  being  the  lowest  with  one  each,  and  Virginia 
being  the  highest  with  nine.  They  provided  for  future  changes  by 
giving  the  legislature  a  broad  power  from  time  to  time  to  regulate 
the  number  of  representatives  "upon  the  principles  of  their  wealth 
and  number  of  inhabitants."  The  plan  for  future  changes  was 
accepted  without  debate  but  objections  were  at  once  aimed  at  the 
allotment  of  representatives  in  the  first  Congress.  Gouverneur 
Morris  stated  that  this  representation  had  been  based  partly  upon 
wealth  and  partly  upon  numbers.  This  question  of  the  allotment 
was  then  referred  to  a  new  committee,  one  from  each  State.  On 
July  10th  this  new  committee  reported,  changing  slightly  the  allot- 
ment of  representatives.  Several  motions  were  made  to  change 
the  allotment  to  particular  States,  but  all  were  lost.  The  allotment 
of  representatives  in  the  first  Congress  was  then  approved.  Mean- 
while the  question  as  to  how  the  representation  should  be  varied 
with  changes  in  population  and  wealth  had  been  reopened.  Should 
future  representation  be  based  upon  property  or  numbers?  If 
upon  numbers,  how  should  slaves  be  counted?  It  was  strongly 
urged  that  numbers  alone  were  not  sufficient.  Gouverneur  Morris 
argued  that  new  States  admitted  from  the  West  should  not  have 
equal  representation  but  that  such  questions  should  be  left  to  future 
congresses  to  determine.  The  question  of  slaves,  however,  was 
the  serious  one.  On  July  nth  this  question  was  debated  with  much 
feeling.  The  South  Carolina  delegates  insisted  that  slaves  should 
all  be  counted;  Morris  and  King  objected  to  counting  them  at  all; 
and  moderate  men  advocated  the  old  three-fifths  rule.  Williamson 
moved  to  base  the  alterations  in  the  representation  upon  a  census 
of  the  free  whites  and  three-fifths  of  those  of  other  descriptions. 


THE  INCOME  TAX  AMENDMENT.  393 

The  Convention  at  one  time  on  this  day  voted  not  to  count  any  of 
the  slaves  but  to  base  the  representation  upon  the  census  of  the 
whites,  the  census  to  be  taken  every  fifteen  years.  Williamson's 
motion  was  thus  amended  and  passed  clause  by  clause,  only  to  be 
rejected  as  a  whole.  The  votes  taken  before  adjournment  on  the 
nth  of  July  indicate  how  confused  the  delegates  were. 

With  the  Convention  in  this  condition,  Gouverneur  Morris, 
on  July  1 2th,  moved  to  add  to  the  clause  empowering  the  legisla- 
ture to  vary  the  number  of  representatives  a  proviso  that  "taxa- 
tion shall  be  in  proportion  to  Representation."  38  Mason  sug- 
gested that  this  might  drive  the  legislature  to  the  plan  of 
requisitions.  Morris  admitted  that  the  rule  would  be  inapplica- 
ble "with  regard  to  indirect  taxes  on  exports  and  imports  and  on 
consumption,"  and  then  amended  it  to  read,  "provided  always  that 
direct  taxation  ought  to  be  proportioned  to  representation."  Gouv- 
erneur Morris  was  the  last  man  in  the  Convention  from  whom  such 
a  suggestion  could  come  with  sincerity.  He  had  been  a  delegate 
from  New  York  to  the  Continental  Congress  for  two  years.  He 
had  failed  of  re-election  apparently  because  his  State  believed  that 
his  views  were  too  national.39  He  was  singularly  free  from  State 
attachment,  having  represented  New  York  in  the  old  Congress  and 
now  representing  Pennsylvania  in  the  Convention.40  He  had  served 
as  Assistant  Superintendent  of  Finance  under  Robert  Morris.  No 
one  knew  more  intimately  than  he  the  impracticability  of  the  dis- 
credited requisition  system.  Yet  this  motion  of  his,  if  carried  in  its 
original  form,  meant  requisitions.  It  would  have  made  it  prac- 
tically impossible  for  the  new  government  to  levy  import  duties. 
Even  when  modified,  at  Mason's  suggestion,  there  was  a  grave 
question  whether  it  would  not  require  requisitions.41  Fortunately 
we  are  not  left  to  conjecture  for  the  motive  of  Morris.  He 
frankly  confessed  at  a  later  date  that  it  was  his  purpose  in 
joining  taxation  with  representation  to  lessen  the  desire  of  the 
South    to   have    their   slaves    counted.      No    strategic    move    ever 

"Doc.  Hist.,  Ill,  319. 

^Sparks'  "Life  of  Gouverneur  Morris,"  Vol.  I,  p.  215. 

"On  July  8th  he  had  asked:  "What  if  all  the  Charters  and  Constitu- 
tions of  the  States  were  thrown  into  the  fire,  and  all  their  demagogues 
into  the  ocean.  What  would  it  mean  to  the  happiness  of  America?"  Doc. 
Hist.,  Ill,  293. 

41On  May  8,  1789,  after  the  Constitution  had  been  adopted,  Gouverneur 
Morris  wrote :  *  *  *  "there  is  a  further  inconvenience,  which  arises  from 
the  necessity  of  apportioning  direct  taxes  in  a  manner  fixed  by  the  Consti- 
tution. This,  which  seems  to  force  Congress  into  requisitions,  leads 
thereby  to  perpetuate  that  ineffective  system  *  *  *."  Sparks'  "Life  of 
Gouverneur  Morris,"  Vol.  Ill,  p.  471. 


394  COLUMBIA  LAW  REVIEW. 

failed  of  its  purpose  more  signally.  The  South  Carolina  dele- 
gates were  entirely  willing  to  purchase  additional  representation  at 
the  price  Morris  had  fixed.  In  fact,  they  used  the  argument 
that  they  were  paying  for  their  representation  as  a  reason  for 
claiming  that  all  the  slaves  should  be  counted. 

After  considerable  further  discussion,  on  July  16th.  the  Great 
Compromise  as  amended  was  finally  accepted.  The  form  in  which 
representation  in  the  lower  House  was  left  was  most  involved. 
Wilson  had  thought  "less  umbrage  would  perhaps  be  taken 
against  an  admission  of  the  slaves  into  the  Rule  of  represen- 
tation, if  it  should  be  so  expressed  as  to  make  them  indirectly 
only  an  ingredient  in  the  rule,  by  saying  that  they  should 
enter  into  the  rule  of  taxation ;  and  as  representation  was  to 
be  according  to  taxation,  the  end  would  be  equally  attained."  42 
The  Great  Compromise  accordingly  fixed  the  representation  in  the 
lower  House  of  the  first  Congress  by  specific  numbers ;  it  gave  the 
legislature  the  authority  thereafter  to  regulate  the  number  of 
representatives  upon  the  principle  of  the  number  of  the 
inhabitants  provided  "that  representation  ought  to  be  proportioned 
according  to  direct  taxation" ;  it  provided  further  that,  in  order  to 
ascertain  "the  alteration  in  direct  taxation  which  may  be  required 
from  time  to  time"  a  census  should  be  taken  of  all  inhabitants  of 
the  United  States  "in  the  manner  and  according  to  the  ratio  re- 
commended by  Congress  in  their  resolution  of  the  18th  day  of 
April,  1783."  Note  how  carefully  the  slave  question  is  touched. 
Representation  is  to  be  according  to  direct  taxation ;  direct  taxa- 
tion is  to  be  according  to  the  inhabitants ;  the  inhabitants,  how- 
ever, are  to  be  counted  in  accordance  with  the  old  rule  of  April 
18th,  1783.  No  mention  of  the  word  "slaves"!  To  such  a  cir- 
cumlocution do  they  go  in  order  to  salve  the  feelings  of  the  ex- 
treme anti-slavery  men. 

The  perplexing  debates  of  these  days  must  be  read  to  appre- 
ciate how  little  attention  was  given  to  the  meaning  of  "direct  taxa- 
tion." It  had  already  been  voted  that  each  State  was  to  have 
equal  representation  in  the  upper  House.  The  question  at 
issue  was  representation  in  the  lower  House.  All  agreed  that 
in  the  lower  House  representation  should  be  based  upon  the 
relative  importance  of  the  States.  But  how  determine  that  im- 
portance? The  debates  take  on  the  tinge  of  1774.  At  any  time 
during  the   Confederation,   those   who   were  contending   for  pro- 

"Doc.  Hist.,  Ill,  322-323. 
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portional  representation  would  have  been  glad  to  accept  requisi- 
tions as  a  basis.  Requisitions  were  the  only  source  of  revenue 
of  the  Confederation.  When  the  Convention  met  in  1789,  how- 
ever, there  was  an  overwhelming  majority  against  the  requisition 
system.  The  sixth  Virginia  resolution  gave  the  broadest  powers 
to  the  national  government.  On  June  28th,  Madison  had  said, 
without  contradiction,  that  "a  compleat  power  of  taxation,  the 
highest  prerogative  of  supremacy,  is  proposed  to  be  vested  in  the 
national  Government."  It  was  not,  however,  until  the  Committee 
of  Detail  reported  on  August  6th,  that  the  taxing  powers  were 
specifically  given  the  national  government.  When  the  bitter  debate 
of  the  middle  of  July  was  going  on,  it  was  not  yet  cer- 
tain that  the  national  government  would  get  the  power  which  it 
did  ultimately  get  to  levy  and  collect  "taxes,  duties,  imposts  and 
excises"  without  the  mediation  of  the  separate  States.  As  late  as 
August  21,  Luther  Martin  moved  to  make  requisitions  upon  the 
States  for  their  respective  quotas,  and  to  collect  the  taxes  directly 
from  individuals  only  in  case  the  States  neglected  to  comply.  If 
the  national  Congress  had  been  limited  to  requisitions  in  all  cases 
except  imports  and  certain  stamp  duties,  as  was  proposed  in 
Patterson's  plan  which  was  still  before  the  Convention,  the  appor- 
tionment of  "direct  taxation  to  representation"  would  have  had 
a  distinct  meaning.  It  would  have  clearly  meant  the  collection  of 
quotas  from  the  States.  When,  however,  the  Convention  later 
gave  the  national  government  the  complete  power  of  taxing,  the 
term  "direct  taxation"  became  a  most  confusing  phrase.  Elbridge 
Gerry  almost  brought  the  Convention  to  a  discussion  of  this  ques- 
tion. On  July  13th,  immediately  before  the  vote  was  taken  upon 
Williamson's  motion  which  involved  apportionment  of  "direct 
taxation,"  Gerry  urged  "that  the  principle  of  it  could  not  be  car- 
ried into  execution  as  the  States  were  not  to  be  taxed  as  States." 
Ellsworth  interrupted  him  to  say  that  "the  sum  allotted  to  a 
State  may  be  levied  without  difficulty  according  to  the  plan  used 
by  the  State  in  raising  its  own  supplies."  Gerry's  question  might 
perhaps  have  led  to  a  reconsideration,  if  the  ice  had  not  been  too 
thin  for  any  retracing  of  steps.43 

43It  should  be  noted  that  on  July  nth  Madison  had  said  that  it  seemed 
to  be  understood  on  all  hands  that  future  contributions  "would  be  prin- 
cipally levied  on  imports  &  exports."  That  Gerry  seems  to  have  been 
satisfied  by  Ellsworth's  answer  to  his  question  is  strikingly  illustrated  by 
Gerry's  motion  on  July  13th  to  make  "direct  taxation"  proportional  with 
representation  even  before  the  census  zras  taken.  This  motion  was  first 
lost  and  then  carried  when  he  made  it  clear  that  "direct  taxation"  was  to 
be  levied  by  assessments  upon  the  States  and  not  upon  the  inhabitants. 
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On  July  14th,  a  motion  had  been  made  by  Rutledge  to  recon- 
sider certain  portions  of  the  compromise.  Sherman  opposed  it. 
"It  was  he  said  a  conciliatory  plan,  it  has  been  considered  in  all 
its  parts,  a  great  deal  of  time  has  been  spent  on  it,  and  if  any  part 
should  now  be  altered,  it  would  be  necessary  to  go  over  the  whole 
ground  again."  44  On  July  17th,  Gouverneur  Morris  moved  to 
reconsider  the  whole  compromise  resolution  (including  equality 
in  the  Senate),  until  the  power  of  the  general  government  had 
been  determined.  His  motion  received  no  second.  Madison  adds : 
"It  was  probably  approved  by  several  members,  who  either  de- 
spaired of  success,  or  were  apprehensive  that  the  attempt  would 
inflame  the  jealousies  of  the  smaller  States."45  On  July  26th  the 
Virginia  Resolutions  as  revised  by  the  Convention  were  referred 
to  a  Committee  of  Detail  appointed  on  July  24th.  On  July  24th 
Gouverneur  Morris  had  expressed  the  hope  that  the  Committee 
of  Detail  would  cut  out  entirely  the  clause  "proportioning  direct 
taxation  to  representation.  He  had  only  meant  it  as  a  bridge  to 
assist  us  over  a  certain  gulph ;  having  passed  the  gulph,  the  bridge 
may  be  removed."  46 

On  August  6th  the  Committee  of  Detail  reported  back  the  first 
detailed  draft  of  a  constitution.  Article  VII,  Section  1,  gave  the 
national  legislature  power  "to  lay  and  collect  taxes,  duties,  im- 
posts and  excises."  The  clauses  relating  to  representation  and 
"direct  taxation"  were  in  this  draft  separated.  Article  IV,  Sec- 
tions 3  and  4,  provided  for  representation  in  the  lower  House  by 
specific  numbers  at  first  and  thereafter  in  accordance  with  the 
number  of  inhabitants.  Article  VII,  Section  3,  provided  that  the 
proportions  of  "direct  taxation"  should  be  regulated  by  the  num- 
ber of  inhabitants  counting  the  slaves  by  the  three-fifths  rule. 
When  Section  4  of  Article  IV  came  before  the  Convention  on 
August  8th  it  was  amended  to  make  clear  that  the  census  of  in- 
habitants upon  which  representation  was  to  be  based  was  to  fol- 
low the  same  rule  as  the  census  provided  in  connection  with  the 
"direct  taxation"  clause.  Gouverneur  Morris  made  another 
strong  speech  against  this  clause  which  was  his  own  offspring. 
"He  would  sooner  submit  himself  to  a  tax  for  paying  for  all  the 
Negroes  in  the  United  States  than  saddle  posterity  with  such  a 
Constitution."     He  gets   from   Sherman  the  answer,  "It  was  the 

"Doc.  Hist,  III,  333. 
4'Doc.  Hist.,  Ill,  349. 
4"Doc.  Hist,  III.  422. 
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freemen  of  the  Southern  States  who  were  in  fact  to  be  repre- 
sented according  to  the  taxes  paid  by  them,  and  the  Negroes  are 
only  included  in  the  Estimate  of  the  taxes."  47 

On  August  20th,  Section  3  of  Article  III,  which  apportioned 
"direct  taxation,"  came  before  the  Convention.  Rufus  King  asked 
"what  was  the  precise  meaning  of  direct  taxation." 48  In  the 
original  Journal  the  word  "direct"  is  underlined.  Madison  signifi- 
cantly records  that  "No  one  answered."  In  later  years  a  com- 
fortable doctrine  grew  up  that  it  was  not  any  lack  of  clearness  of 
ideas  that  left  Rufus  King's  question  unanswered.  Senator  Borah 
of  Idaho,  in  a  speech  in  the  Senate  on  May  4th,  1909  thus  ex- 
presses such  a  view:  "I  believe  that  the  fathers,  when  the  his- 
tory of  the  surrounding  circumstances  is  clearly  studied,  will  be 
found  to  have  known  and  understood  precisely  the  definition  of 
the  phrase  'direct  taxes'  and  that  especially  would  the  careful 
makers  of  that  great  instrument  have  refrained  from  putting  into 
the  Constitution  a  phrase  which  was  ambiguous  after  their  at- 
tention had  been  called  to  the  fact  that  it  was  ambiguous."  49  This 
does  credit  to  Senator  Borah's  reverence  for  the  fathers,  but 
it  is  not  history.  It  ignores  the  fact  that  the  Convention  from 
which  this  Constitution  was  evolved  was  one  long  battle,  a  battle 
in  which  men's  passions  had  run  high,  a  battle  in  which  more  than 
once  the  ultimatum  had  been  given.  The  "careful  makers  of  that 
great  instrument"  were  great  men.  But  they  were  human. 
George  Mason  of  Virginia,  a  man  of  the  highest  rank,  on  August 
31st  declared  "that  he  would  sooner  chop  off  his  right  hand  than 
put  it  to  the  Constitution  as  it  now  stands."  50  The  feeling  ranged 
all  the  way  from  his  view  to  that  expressed  by  the  wise  Frank- 
lin on  September  17th:  "I  confess  that  there  are  several  parts 
of  this  constitution  which  I  do  not  at  present  approve,  but  I  am 
not  sure  I  shall  never  approve  them"  51  Probablv  not  a  man  left 
the  Convention  fully  satisfied  with  either  the  substance  or  the 
phraseology  of  the  Constitution.  As  Alexander  Hamilton  later 
said  in  the  New  York  Convention,  "Let  a  convention  be  called  to- 
morrow ;  let  them  meet  twenty  times, — nay,  twenty  thousand 
times :  they  will  have  the  same  difficulties  to  encounter,  the  same 

47Doc.  Hist..  Ill,  476,  478. 
"Doc.  Hist,  III,  573. 
"Cong.  Rec,  Vol.  44,  p.  1694. 
60Doc.  Hist.,  Ill,  659. 
51Doc.  Hist.,  Ill,  761. 
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clashing  interests  to  reconcile."' 52  It  is  to  detract  from  the  abil- 
ity and  character  of  the  framers  of  the  Constitution  to  assume 
that  they  were  satisfied  with  their  work.  To  their  lasting  credit 
it  should  always  be  remembered  that  they  took  not  what  they 
wanted,  but  what  they  could  get. 

Rufus  King's  question  was  not  answered  because  no  man  in 
the  Convention  was  able  to  answer  it.  He  asked  for  a  "precise" 
definition  of  "direct  taxation.''  As  a  matter  of  fact  no  man  has 
yet  satisfactorily  answered  that  question.53 

The  subsequent  history  in  the  Convention  of  the  clauses  in 
question  can  be  briefly  referred  to.  On  September  8th  the  draft 
of  the  Committee  of  Detail  as  amended  was  referred  by  the 
Convention  to  the  Committee  on  Style.  The  Committee  reported 
on  September  12th.  Article  I,  Section  2,  Clause  3,  brought  to- 
gether again  the  two  clauses  as  to  representation  and  taxation. 
At  this  stage  "direct  taxation"  was  abandoned  and  "direct  taxes" 
substituted.  The  clause  as  reported  coupled  "Representatives  and 
direct  taxes"  and  apportioned  both  among  the  States  in  accord- 
ance with  a  census  to  be  taken  by  the  three-fifths  rule.  In  the 
discussion  of  the  report,  on  September  13th,  it  was  moved  by 
Dickinson  and  Wilson  to  strike  out  "and  direct  taxes"  as  im- 
properly placed  in  a  clause  relating  merely  to  the  constitution 
of  the  House  of  Representatives.  Gouverneur  Morris,  who  had 
taken  a  leading  part  in  the  work  of  the  Committee  on  Style,  an- 
swers, "The  insertion  here  was  in  consequence  of  what  had  been 
passed  on  this  point;  in  order  to  exclude  the  appearance  of  count- 
ing the  Negroes  in  the  Representation.  The  including  of  them 
may  now  be  referred  to  the  object  of  direct  taxes,  and  incidentally 
only  to  that  of  Representation."  5i  The  motion  to  strike  out  was 
lost,  and  in  this  respect  the  clause  went  unchanged  into  the  final 

"Elliott's  Debates,  Vol.  II,  236. 

r,3Ex-Senator  George  F.  Edmunds,  in  his  argument  in  the  Pollock  case, 
in  answer  to  a  question  from  Mr.  Justice  Harlan,  says  (157  U.  S.  491)  :  "My 
definition  is — and  I  believe  it  to  be  generally  found  to  be  universally  true — 
that  a  direct  tax  is  a  tax  upon  every  kind  of  property  and  upon  every  kind 
of  person  in  respect  of  himself,  or  in  respect  of  his  property,  either  in  exist- 
ence or  acquired,  or  to  be  acquired,  and  not  in  respect  to  his  voluntary  call- 
ing, pursuit  or  acts,  as  importing  goods  which  he  may  import  or  not  import 
as  he  pleases,  not  in  respect  of  his  being  a  trader  or  manufacturer,  etc., 
in  all  of  which  cases  he  is  taxed  as  a  consequence  of  his  free  choice  of 
business  and  in  all  of  which  the  burden  is  to  some  degree  moved  on — 
but  in  respect  of  things  that  belong  to  the  existence  of  property  as  an 
entity — a  state  of  physical  being."  It  may  be  admitted  that  the  foregoing 
is  a  definition ;  it  will  hardly  be  claimed  that  it  is  a  "precise"  one. 

MDoc.  Hist.,  Ill,  739. 
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draft  of  the   Constitution  as  agreed   to  on   September    15th   and 
signed  by  the  members  of  the  Convention  on  September  17th. 

On  September  14th  there  was  added  to  Article  VII,  Section 
8,  which  gave  the  general  power  to  levy  and  collect  "taxes,  duties, 
imposts  and  excises,"  the  clause  providing  that  "all  duties,  imposts 
and  excises  shall  be  uniform  throughout  the  United  States."  This 
proviso  had  appeared  in  a  different  form  on  August  25. 

The  history  in  the  Convention  of  Article  I,  Section  9,  Clause 
4.  of  the  Constitution  is  much  shorter.  The  Committee  of  Detail 
reported,  as  Article  VII,  Section  5,  "No  capitation  tax  shall  be 
laid,  unless  in  proportion  to  the  census  hereinbefore  directed  to 
be  taken."  This  clause  was  bound  up  in  the  bitter  controversy 
over  navigation  acts,  export  duties,  and  the  prohibition  of  the 
importation  of  slaves.  It  went  unchanged  through  the  special 
Compromise  Committee  appointed  on  August  22nd.  It  came 
back  from  the  Committee  on  Style,  as  Article  I,  Section  9,  Clause 
4.  but  still  unchanged.  On  September  14th,  it  came  before  the 
Convention.  There  had  been  some  discussion  during  the  Conven- 
tion about  collecting  the  back  requisitions  due  under  the  rule  of 
the  Confederacy.  Read  of  Delaware  feared  this  capitation  tax 
might  be  used  to  "saddle  the  States  with  a  readjustment  by  this 
rule,  of  past  Requisitions."  He  moved  to  insert  "or  other  direct 
tax"  after  the  word  "capitation."  He  thought  "that  his  amend- 
ment by  giving  another  cast  to  the  meaning  would  take  away  the 
pretext."   His  motion  was  agreed  to  without  discussion.55 

In   the   Committee   of   Detail    the    clause    restricting  taxes   or 
duties  upon  exports  also  found  its  origin.     The  clause  became 
Article  I,  Section  9,  Clause  5  in  the  final  draft  of  the  Constitu- 
tion.56 
As  the  Constitution  went  to  the  people,  this  then  was  the  situation : 

Congress  had  power  to  lay  and  collect  "taxes,  duties,  imposts 
and  excises,"  for  national  purposes,  with  the  following  limitations : 

MDoc.  Hist.,  Ill,  747. 

^For  the  history  in  the  Convention  of  any  of  the  clauses  which  have 
been  discussed,  see  William  M.  Meigs'  "Growth  of  the  Constitution"  (1900). 
It  was  urged  by  counsel  in  the  Pollock  case,  and  apparently  approved  by 
the  majority  of  the  court,  that  the  large  States  when  they  granted  equal 
representation  in  the  Senate  insisted  upon  the  apportionment  of  direct 
taxes.  This  view  has  been  recently  repeated  in  the  memorandum  submitted 
to  the  New  York  Legislature  on  April  nth,  1910,  by  Mr.  Choate,  Mr. 
Guthrie,  and  others.  For  a  very  complete  answer  to  such  a  contention 
see  the  careful  article  of  Professor  Charles  J.  Bullock,  XV  Political  Science 
Quarterly   (1900),  217-239,  452-481. 
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(a)  "Duties,  imposts  and  excises"  must  be  "niform  through- 
out the  United  States ; 

(b)  "Direct  Taxes"  must  be  apportioned  among  the  several 
States,  and  a  capitation  tax  is  expressly  made  a  direct  tax  within 
this  rule; 

(c)  No  "tax  or  duty"  could  be  levied  upon  articles  exported 
from  any  State. 

When  the  foregoing  is  subjected  to  analysis,  it  becomes  most 
puzzling.  What  are  "taxes"  as  opposed  to  "duties,  imposts  and 
excises"?  Is  there  such  a  thing  as  an  indirect  tax  which  is  not 
included  in  "duties,  imposts  and  excises"?  If  so,  is  such  a  tax 
subject  to  neither  the  rule  of  uniformity  nor  the  rule  of  appor- 
tionment? Are  "direct  taxes"  merely  requisitions  upon  the 
States?  In  what  sense  then  is  a  capitation  tax  a  direct  tax? 
Is  "direct  tax"  used  in  an  economic  sense?  Where  then  is  the 
line  between  a  "direct  tax"  and  an  "excise"  or  a  "duty"? 
Finally,  why  was  it  necessary  to  forbid  a  "tax"  as  well  as  a 
"duty"  upon  exports?  Is  "tax"  here  used  in  the  same  sense  that 
is  to  be  given  it  in  the  other  clauses? 

It  is  little  wonder  that  in  the  debates  in  the  various  State  con- 
ventions and  in  the  controversial  literature  of  the  time  we  find 
the  greatest  diversity  of  opinion  as  to  the  meaning  of  the  taxing 
clauses.  Richard  Henry  Lee  put  his  finger  on  the  difficulty,57 
He  pointed  out  that  the  clause  requiring  apportionment  of  direct 
taxes  favored  "the  idea  suggested  by  some  sensible  men  and  writ- 
ers that  congress,  as  to  direct  taxes,  will  only  have  power  to  make 
requisitions ;  but  the  latter  clause,  power  to  lay  and  collect  taxes, 
&c,  seems  clearly  to  favour  the  contrary  opinion."  Lee  consid- 
ered the  taxing  powers  undefined  "because  judicious  men  under- 
stood them  differently"  58 

"Ford's    Pamphlets   on   the    Constitution   310. 

58It  must  not  be  forgotten  that  the  Convention  simply  recommended  a 
constitution.  The  people  voting  through  their  State  Conventions  adopted  it. 
They  had  to  take  the  words  as  they  found  them  without  the  help  (or  the 
hindrance)  of  the  debates  in  the  Convention  which  were  not  made  public 
for  years  after  the  Constitution  had  been  adopted.  For  views  expressed 
in  the  Massachusetts  Convention  see  Ell.  Deb.,  Vol.  II,  36,  41,  42,  44,  54 
to  77;  in  the  Connecticut  Convention,  see  Ell.  Deb.,  Vol.  II,  190  to  195; 
in  the  New  York  Convention,  see  Ell.  Deb.,  Vol.  II,  330  to  394;  in  the 
Maryland  Convention,  see  Ell.  Deb.,  Vol.  II,  552,  554;  in  the  Virginia 
Convention,  see  Ell.  Deb.,  Vol.  Ill,  29  to  41,  57,  58,  95  to  109,  114  to  137, 
148,  149,  166  to  168,  181,  205,  214  to  216,  222  to  236,  243  to  271,  280,  284  to 
287.  299  to  301,  305  to  30^,  320  to  329,  457,  458;  in  the  North  Carolina 
Convention,  see  Ell.  Deb.,  Vol.  IV,  75  to  94,  188  to  190,  220;  in  the  South 
Carolina    Legislature,    Ell.    Deb.    IV,    289,    305;    in    the    Pennsylvania    Con- 
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III. 

On  June  5th,  1794,  Congress  levied  a  tax  on  carriages  "for 
the  conveyance  of  persons  which  shall  be  kept  by  or  for  any  per- 
son for  his  or  her  own  use,  or  to  be  held  out  for  hire,  or  for  the 
conveying  of  passengers."  The  tax  was  part  of  Alexander  Hamil- 
ton's financial  program.  Madison  urged  that  it  was  a  direct  tax 
and  unless  apportioned,  would  be  unconstitutional.09  Congress 
took  the  opposite  view.  The  constitutionality  of  the  tax  came  be- 
fore the  Supreme  Court  in  1796  in  the  Hylton  case.00  This  case 
was  argued  on  behalf  of  the  Government  by  Alexander  Hamilton 
who  had  resigned  as  Secretary  of  the  Treasury  in  1795,  and  was 
at  this  time  a  practicing  lawyer.  A  fragment  of  Hamilton's  ar- 
gument has  survived.61  There  is  no  more  important  contribution 
to  this  subject  than  the  four  short  pages  of  Hamilton's  brief. 
Hamilton  might  have  argued,  as  men  have  since  done,  that  the 
framers  of  the  Constitution  clearly  intended  "direct  taxes"  to 
mean  taxes  upon  land  and  a  capitation  tax.  He  might  have 
pointed  to  the  draft  of  the  Constitution  which  he  had  himself 
prepared  in  which  he  had  provided  for  an  apportionment  of 
"taxes  on  lands,  houses  and  other  real  estate,  and  capitation 
taxes."  °2  But  whatever  may  have  been  Hamilton's  faults,  he 
never  ran  away  from  a  difficulty.  For  one  with  a  boundless 
imagination,  he  had  a  rare  capacity  for  looking  facts  squarely 
in  the  face.  And  he  grasped  this  nettle  of  direct  taxes  firmly. 
His  brief  opens  with  this  sentence : 

"What  is  the  distinction  between  direct  and  indirect  taxes? 
It    is    a    matter    of    regret    that    terms    so    uncertain    and    vague 

vention,  see  McMaster  and  Stone  on  Pa.  and  the  Fed.  Const.,  pp. 
269,  274.  292,  327  to  329,  345,  346,  372,  373,  387  to  389.  See  also  the  Fed- 
eralist, Nos.  12,  21,  30-37,  54,  56;  Ford's  Pamphlets  on  the  Constitution, 
48,  49,  160,  253,  301,  302;  Ford's  Essays  on  the  Constitution,  235;  McMaster 
and  Stone  on  Pa.  and  the  Fed.  Const.,  477,  478,  581,  587,  588,  610. 

Isolated  passages  from  the  Debates  are  of  little  historical  value  unless 
we  first  ascertain  the  attitude  of  the  one  speaking.  It  is  but  natural  that 
men  who  opposed  the  Constitution  should  magnify  the  federal  powers  and 
that  men  who  favored  the  Constitution  in  answering  the  argument  should 
minimize  the  federal  powers. 

59The  paths  of  Madison  and  Hamilton  had  at  this  time  parted,  the  former 
now  being  a  party  lieutenant  of  Jefferson's. 

"(1796)   3  Dallas  171. 

"Works    of    Hamilton    (Fed.    ed.),    VIII,    378. 

"Doc.  Hist..  ITT,  784.  Neither  this  plan  of  Hamilton's  nor  Pinckney's 
plan  are  taken  into  account  in  the  foregoing  outline  of  the  history  of  the 
clauses  in  question.  Hamilton's  plan  was  not  handed  to  Madison  until 
about  the  close  of  the  Convention.  Pinckney's  plan  as  printed  in  the 
Journal  is  known  not  to  be  the  plan  he  actually  submitted. 
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in  so  important  a  point  are  to  be  found  in  the  Constitution.  We 
shall  seek  in  vain  for  any  antecedent  settled  legal  meaning  to  the 
respective  terms — there  is  none." 

Those  are  strong  words  "We  shall  seek  in  vain  for  any  ante- 
cedent settled  legal  meaning" ;  but  Hamilton  does  not  stop  there. 
He  goes  on : 

"We  shall  be  as  much  at  a  loss  to  find  any  disposition  of 
either  which  can  satisfactorily  determine  the  point." 

Hamilton  then  illustrates  the  vagueness  of  the  phrase.  He 
shows  the  difficulty  of  applying  the  rule  of  shiftability.  If  we 
state  that  a  direct  tax  is  one  where  the  incidence  of  the  tax  is 
upon  the  party  who  pays  it  in  the  first  instance,  then  no  tax  is 
direct  because  every  tax  to  some  extent  may  be  shifted.  If  we 
make  the  criterion  of  a  direct  tax  the  fact  that  a  man  is  conscious 
of  paying  it,  we  introduce  a  most  impractical  distinction  because 
the  character  of  the  tax  would  then  depend  upon  the  intelligence 
of  the  party  who  pays  it.  The  same  tax  would  be  direct  as  to  one 
and  indirect  as  to  another. 

Having  shown  the  vagueness  of  the  phrase,  Hamilton  urges 
that  the  Constitution  be  interpreted  in  such  a  way  as  will  permit 
the  national  government  to  exercise  the  powers  given.  It  clear- 
ly has  the  power  to  levy  taxes.  If  this  tax  on  carriages  must  be 
apportioned,  the  result  might  follow  that  a  portion  of  the  tax 
should  be  charged  against  a  State  which  had  no  carriages.  There- 
fore, to  apply  the  rule  of  apportionment  might  take  away  the 
power  of  the  federal  government  to  tax  carriages  at  all.  He 
does  not  argue  that  the  test  is  whether  or  not  the  tax  can  be 
apportioned.  That  unsupportable  doctrine  is  the  product  of  men 
who  insisted  upon  finding  a  clear  test  where  there  was  no  clear- 
ness.03    This  is  Hamilton's  conclusion : 

"But  how  is  the  meaning  of  the  Constitution  to  be  deter- 
mined? It  has  been  affirmed,  and  so  it  will  be  found,  that  there 
is  no  general  principle  which  can  indicate  the  boundary  between 
the  two.  That  boundary,  then,  must  be  fixed  by  a  species  of  ar- 
bitration, and  ought  to  be  such  as  will  involve  neither  absurdity 
nor  inconvenience." 

The  foregoing  contains  the  crux  of  Hamilton's  argument.     The 
line  between  direct  taxes  and  indirect  taxes  must  be  fixed  "by  a 

83Senator  Sutherland  shows  the  difficulty  of  supporting  such  a  test  by- 
asking  whether  taxes  on  all  buildings  12  stories  in  height  or  upon  all 
buildings  with  a  value  exceeding  $5,000,000  would  be  direct  taxes.  Clearly 
these  are  taxes  on  land  and  therefore  concededly  direct  taxes.  There 
might  well  be  States,  however,  to  which  no  part  of  such  a  tax  could  be 
apportioned.     Cong.  Rec,  44,  1699. 
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species  of  arbitration,  and  ought  to  be  such  as  will  involve  neither 
absurdity  nor  inconvenience."  Hamilton  suggests  that  a  good 
place  to  draw  the  line  is  to  call  capitation  taxes,  taxes  on  lands  and 
buildings  and  general  property  taxes,  "direct  taxes,"  and  all  other 
taxes  "indirect  taxes."  One  cannot  read  his  brief  and  feel  that 
he  thinks  this  a  logical  or  even  a  satisfactory  dividing  line.  He 
expressly  says  that  the  words  are  vague  and  indefinite ;  that  a 
settled  meaning  of  them  will  be  sought  in  vain ;  and  that  no  satis- 
factory disposition  of  them  can  be  made.  His  prophecy  was  as 
accurate  as  his  history. 

The  Supreme  Court  unanimously  accepted  Hamilton's  reason- 
ing. Wilson  and  Patterson,  leading  figures  on  opposite  sides  in 
the  Federal  Convention,  took  part  in  the  decision.  Patterson  sees 
the  same  trouble  that  Hamilton  saw.  Of  the  words  "direct  taxes" 
he  says : 

"They  present  no  clear  and  precise  idea  to  the  mind."64 
Of  the  rule  of  apportionment  he  says : 

"Apportionment  is  an  operation  on  states  and  involves  valua- 
tions and  assessments,  which  are  arbitrary,  and  should  not  be  re- 
sorted to  but  in  case  of  necessity.  Uniformity  is  an  instant  oper- 
ation on  individuals,  without  the  intervention  of  assessments,  or 
any  regard  to  states,  and  is  at  once  easy,  certain  and  efficacious.65 

The  only  thing  decided  in  the  Hylton  case  was  that  the  car- 
riage tax  was  not  a  direct  tax  within  the  meaning  of  the  Consti- 
tution. Both  Patterson  and  Chase  express  doubt  whether  any- 
thing but  capitation  taxes  and  taxes  on  land  are  "direct  taxes." 
The  result  is  a  decided  step  towards  Hamilton's  settlement  by  a 
"species  of  arbitration." 

In  1868  the  Supreme  Court  held  in  the  case  of  Pacific  Insur- 
ance Co.  v.  Soule,66  that  a  tax  upon  the  income  of  insurance  com- 
panies was  not  a  "direct  tax."  Counsel  for  the  insurance  com- 
pany argued  for  an  economic  definition  of  "direct  taxes."  Mr. 
Evarts,  Attorney-General,  simply  relied  upon  the  Hylton  case. 
The  court  held  unanimously  that  the  tax  was  not  a  direct  tax. 
The  difficulty  of  apportionment  is  again  relied  upon  and  there  is 
a  tendency  to  make  the  possibility  of  apportionment  the  test  of 
whether  or  not  a  tax  is  a  direct  tax.  The  dicta  of  Chase  and 
Patterson  that  probably  capitation  taxes  and  taxes  on  land  are  the 

"(1796)   3  Dallas  171,  176. 
"'Id.  at  p.  180. 
M(i868)    7  Wall.  433- 
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only  direct  taxes  within  the  Constitution,  are  quoted.  The  re- 
sult is  another  step  toward  Hamilton's  settlement  by  a  "species 
of  arbitration." 

In  Veazic  Bank  v.  Fcnno,6"  a  tax  on  the  notes  of  a  State 
Bank  was  attacked  as  a  direct  tax  and  unconstitutional  because  not 
apportioned.  Mr.  Hoar,  the  Attorney-General  of  the  United 
States,  relied  again  upon  the  Hylton  case  and  upon  Hamilton's 
brief,  which  had  then  been  recently  published.  Chief  Justice 
Chase  says : 

"Much  diversity  of  opinion  has  always  prevailed  upon  the 
question,  what  are  direct  taxes?  Attempts  to  answer  it  by  refer- 
ence to  the  definitions  of  political  economists  have  been  frequently 
made,  but  without  satisfactory  results. 

"It  may  be  rightly  affirmed,  therefore,  that  in  the  practical 
construction  of  the  Constitution  by  Congress,  direct  taxes  have 
been  limited  to  taxes  on  land  and  appurtenances,  and  taxes  on 
polls,  or  capitation  taxes." 

Here  is  another  decided  step  toward  drawing  a  line — a  prac- 
tical line — by  Hamilton's  "species  of  arbitration." 

In  Scholey  v.  Rew68  the  succession  tax  imposed  upon  the  devo- 
lution of  real  estate  was  before  the  court.  The  court  held  it  was 
not  a  direct  tax  within  the  constitutional  rule  requiring  appor- 
tionment, saying : 

"Whether  direct  taxes  in  the  sense  of  the  Constitution  com- 
prehend any  other  taxes  than  a  capitation  tax  and  a  tax  on  land 
is  a  question  not  absolutely  decided,  nor  is  it  necessary  to  deter- 
mine it  in  the  present  case,  as  it  is  expressly  decided  that  the 
term  does  not  include  the  tax  on  income,  which  cannot  be  distin- 
guished in  principle  from  a  succession  tax  such  as  the  owe  involved 
in  the  present  controversy." 

In  Springer  v.  United  States1''-'  the  income  tax  of  June  30th, 
1864,  was  before  the  Supreme  Court.  Springer's  statement,  filed 
under  the  Act,  showed  that  his  income  during  the  year  1865  nacl 
been  $50,798.  How  much  came  from  property  and  how  much 
from  industry  the  report  does  not  show.7"  Springer  refused 
to  pay   the   tax   thereon.     The   United    States   collector   caused 

07(i86q)  8  Wall.  533,  541.  544- 

"(1874)  23  Wall.  331,  347. 

69  (1880)   102  U.  S.  586. 

,0Mr.  Chief  Justice  Fuller  slates  in  the  Pollock  case  that  the  record 
shows  thai  Springer's  income  was  from  industry  and  from  United 
States  bonds.  Inasmuch  as  the  Supreme  Court,  in  the  Pollock  case,  held 
the  whole  income  tax  unconstitutional,  because  it  included  a  tax  upon 
income  from  real  and  personal  property,  it  would  seem  clear  that  if  the 
same  reasoning  had  been  applied  to  the  Springer  case  the  whole  Act  there 
would  also  have  been   held   unconstitutional. 
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a  warrant  to  be  issued  and  levied  upon  Springer's  real  estate,  in- 
cluding his  dwelling  house  and  barn.  The  property  was  sold  and 
bought  in  by  the  United  States.  The  case  before  the  court  was 
an  action  of  ejectment  brought  by  the  United  States  against 
Springer  who  relied  upon  the  unconstitutionality  of  the  Income 
Tax  Law  because  it  was  a  direct  tax  and  had  not  been  appor- 
tioned. The  court  reviews  the  history  of  the  clause,  quotes  the 
extract  from  Hamilton's  brief  stating  that  we  "shall  seek  in  vain 
fc  ■  any  antecedent  settled  legal  meaning,"  quotes  also  his  sug- 
gestion that  the  vague  boundary  line  be  fixed  by  a  "species  of  ar- 
bitration," reviews  the  legislative  and  judicial  history  of  the  clause 
and  comes  to  this  conclusion : 

"Our  conclusions  are,  that  direct  taxes,  within  the  meaning  of 
the  Constitution,  are  only  capitation  taxes,  as  expressed  in  that 
instrument,  and  taxes  on  real  estate ;  and  that  the  tax  of  which 
the  plaintiff  in  error  complains  is  within  the  category  of  an  excise 
or  duty.  Pomeroy,  Const.  Law,  177;  Pacific  Insurance  Co.  v. 
Soule,  and  Scholey  v.  Rew,  supra. 

"Against  the  considerations,  in  one  scale,  in  favor  of  these 
propositions,  what  has  been  placed  in  the  other,  as  a  counter- 
poise? Our  answer  is,  certainly  nothing  of  such  weight,  in  our 
judgment,  as  to  require  any  special  reply. 

"The  numerous  citations  from  the  writings  of  foreign  political 
economists,  made  by  the  plaintiff  in  error,  are  sufficiently  answered 
by  Hamilton  in  his  brief,  before  referred  to."  T1 

This  was  a  severe  blow  to  the  economic  definition.  A  most 
decided  step  had  been  taken  toward  clearing  up  an  ambiguous 
phrase  by  a  "species  of  arbitration." 

Meanwhile,  a  legislative  construction  of  the  phrase  "direct 
taxes"  had  been  growing  up.  Congress  enacted  laws  levying  direct 
taxes  under  the  rule  of  apportionment  in  1798,  1813,  1815,  1816 
and  1 861.  The  first  four  of  these  acts  were  limited  to  lands, 
improvements,  dwelling  houses  and  slaves.  The  act  of  1861  cov- 
ered lands,  improvements  and  dwelling  houses  only.72 

71  (1880)  102  U.  S.  586,  602-3. 

"Act  of  July  14,  1798,  c.  75,  1  U.  S.  Stat,  at  L.  597;  Act  of  Aug.  2,  1813, 
c  37,  3  id.  53;  Act  of  Jan.  9.  1815,  c.  21,  id.  164;  Act  of  March  5,  1816. 
c.  24,  id.  255;  Act  of  Aug.  5,  1861,  c.  45,  12  id.  294.  For  the  amounts 
collected  under  these  taxes,  see  Dewey's  Financial  History  of  the  United 
States  109,  139,  140.  277.  For  the  first  "Direct  Tax,"  see  Gibbs'  Adminis- 
trations of  Washington  and  John  Adams.  I,  141,  345,  422  to  425;  II,  66,  67. 
See  also  Wolcott's  Report  of  December  14,  1796.  Hamilton  apparently 
believed  that  a  tax  upon  a  building  even  though  imposed  upon  a  tenant 
would  be  a  direct  tax.  See  letter  to  Wolcott  of  June  6,  1797.  Gibbs,  I. 
545.  Works  of  Hamilton.  Ill,  314.  Under  the  modern  economic  rule  would 
a  tax  upon  the  use  of  a  house  be  a  direct  tax.  and  a  tax  upon  the  use  of  a 
carriage  an  excise? 
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The  practical  establishment  of  a  rule  of  thumb  by  this  "species 
of  arbitration"  had  been  almost  universally  accepted  by  the  great 
legal  writers  of  the  country. 

Chancellor  Kent  wrote  with  reference  to  the  Hylton  case : 

"The  better  opinion  seemed  to  be  that  the  direct  taxes  con- 
templated by  the  Constitution  were  only  two,  viz.,  a  capitation  or 
poll  tax,  and  a  tax  on  land."  73 

Justice  Story  wrote : 

"It  has  been  seriously  doubted  if,  in  the  sense  of  the  Consti- 
tution, any  taxes  are  direct  taxes,  except  those  on  polls  or  on 
lands."  74 

Cooley,  in  his  "Constitutional  Limitations"  wrote : 

"The  term  'direct  taxes'  as  employed  in  the  Constitution  has 
a  technical  meaning,  and  embraces  capitation  and  land  taxes 
only."  75 

Justice  Miller,  in  his  work  on  the  Constitution,  wrote : 

"Direct  taxes,  within  the  meaning  of  the  Constitution,  are 
only  capitation  taxes,  as  expressed  in  that  instrument,  and  taxes 
on  real  estate."  76 

Hare,  in  his  work  on  American  Constitutional  Law,  wrote : 

"Direct  taxes,  in  the  sense  of  the  Constitution  are  poll  taxes 
and  taxes  on  land."  77 

This  was  the  situation  when  the  income  tax  provisions  of  the 
Wilson  Tariff  Law  came  before  the  Supreme  Court  in  1895  in 
the  Pollock  case  above  referred  to.  If  there  were  ever  a  difficult 
task  set  before  lawyers  it  was  the  task  set  before  the  able  counsel 
who  attempted  to  show  that  this  income  tax  was  a  "direct  tax." 
They  must  first  upset  the  practical  settlement  made  as  a  result  of 
Hamilton's  "species  of  arbitration."  They  must  directly  overrule 
the  Springer  case,  the  last  step  in  this  "species  of  arbitration." 
They  must  then  begin  again  the  search  which  Hamilton,  one  hun- 
dred years  before,  had  said  would  be  a  vain  search.  They  went 
at  their  work  with  admirable  industry ;  they  searched  the  libraries 
of  the  world  for  economic  definitions  of  "direct  taxes" ;  they  went 

,3i  Kent,  Comm.  241. 

74i  Story,  Const.   (4th  ed.)  680. 

75 (7th  ed.)  at  p.  680. 

76At  p.  237. 

"Vol.  1,  pp.  249,  250.  For  quotations  from  other  law  writers  see  Justice 
White's  dissenting  opinion  in  the  first  decision  in  the  Pollock  case,  157 
U.  S.  608. 
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to  the  extent  of  showing  that  a  work  on  taxation  written  by  Tur- 
got,  with  a  certain  definition  of  "direct  taxes,"  was  in  America 
in  1787  and  therefore  might  have  been  consulted  by  the  framers 
of  the  Constitution.  Every  possible  explanation  bearing  upon 
the  economic  definition  was  brought  before  the  court.  The  ma- 
jority of  the  court  was  persuaded.  The  tax,  so  far  as  derived  from 
real  or  personal  property,  was  held  a  direct  tax.  This  portion  of  the 
tax  being  void  because  not  apportioned,  all  of  the  income  tax  was 
held  invalid  as  it  constituted  one  entire  scheme  of  taxation.  No 
precise  definition  of  "direct  taxes"  as  opposed  to  "excises"  or 
"duties"  was  given  by  the  court.  So  far  as  the  opinions  disclose 
all  the  judges  agreed  that  a  tax  upon  income,  derived  not  from 
property  but  from  industry,  was  still  left  an  "excise."  It  was 
also  agreed  that  so  far  as  the  Act  attempted  to  tax  state  and  munici- 
pal securities,  it  was  unconstitutional  irrespective  of  whether  it 
imposed  a  direct  or  an  indirect  tax.  On  the  great  question  of 
what  is  a  "direct  tax"  the  result  of  the  decision  was  to  turn  over 
the  uncommonly  practical  question  of  taxation  to  the  economists.78 

IV. 

With  the  above  history  in  mind,  what  of  the  proposed  Six- 
teenth Amendment?  Governor  Hughes  sees  in  the  words  "from 
whatever  source  derived"  the  possibility,  if  not  the  probability, 
of  the  Supreme  Court  holding  that  income  from  State  securities 
may  be  taxed.  Senator  Root  answers  that  if  the  amendment  is 
construed  in  the  light  of  political  and  judicial  history  there  is  no 
danger  of  such  construction.  He  bases  this  largely  upon  his 
argument  that  under  the  Constitution  as  it  now  exists,  without  an 
express  limitation,  the  courts  have  held  that  the  federal  govern- 
ment cannot  tax  State  and  municipal  securities.  The  same  limita- 
tion will,  in  his  opinion,  be  read  into  the  Sixteenth  Amendment, 
because  the  only  evil  aimed  at  was  the  removing  of  the  necessity 
of  apportionment.79     He  says : 

"Senator  Sutherland,  of  Utah,  makes  a  very  able  defense  of  the  majority 
opinion  in  the  Pollock  case  in  his  speech  in  the  Senate  on  May  17.  IQ09 
(Cong.  Rec.  44,  2080-2-096)  ;  but  Senator  Sutherland  admits  that  the  division 
between  direct  and  indirect  taxation  is  "rather  a  zone  than  it  is  a  line" 
(p.  2083).     This  is  the  result  which  Hamilton  foresaw  and  tried  to  avert. 

"Senator  Root  surely  does  not  argue,  as  some  others  have  done,  that  no 
words  could  give  the  Sixteenth  Amendment  the  meaning  that  State  secur- 
ities were  thereafter  to  be  taxed.  Of  course,  if  the  sovereign  people 
expressly  said  that  income  from  State  securities  was  to  be  hereafter  taxed, 
without  apportionment,  that  would  be  the  end  of  the  matter.  So  far  as 
that  might  be  inconsistent  with  our  dual  form  of  government,  such  a  form 
of  government  would  be  altered. 
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"There  was  no  question  in  Congress  or  in  the  Courts  or  in  the 
country  about  the  taxation  of  state  securities.  No  one  claimed 
that  the  inability  of  the  general  government  to  tax  them  was  an 
evil." 

Senator  Root  has  earned  the  reputation  of  measuring  carefully 
his  words.  Is  the  foregoing  statement  one  upon  which  he  can 
stand  ? 

The  income  tax  provisions  of  the  Wilson  Tariff  Act80  were 
very  broad.  The  income  from  State  securities,  however,  was  not 
specifically  included.  Section  2j  imposed  a  tax  upon  the  income 
of  persons  whether  derived  "from  any  kind  of  property,  rents, 
interest,  dividends  or  salaries  or  from  any  profession,  trade,  em- 
ployment or  vocation  *  *  *  or  from  any  other  source  what- 
ever." Section  28  expressly  excepted  United  States  bonds  whose 
terms  exempted  them  from  federal  taxation.  When  the  Act  was 
passing  through  the  Senate,  Senator  Hill,  of  New  York,  moved 
to  except  "the  bonds  of  any  state,  county,  municipality  or  town."  81 
Senator  Vest,  who  had  charge  of  the  bill  in  the  Senate,  said : 

"If  this  income  tax  be  constitutional  it  ought  to  be  equal  in 
its  terms,  and  it  ought  to  operate  upon  all  securities  alike.  If  we 
should  do  now  what  we  are  asked  to  do,  what  would  be  the  in- 
evitable result  ?  All  the  State  and  municipal  securities  would 
immediately  go  to  an  immense  premium,  and  all  the  capitalists  of 
the  country  would  invest  in  them,  because  we  should  make  them 
by  act  of  Congress  more  valuable  than  any  other  investment."  82 

Senator  Hill's  proposed  amendment  was  voted  upon  and  lost. 
He  then  offered  a  new  amendment  to  except  only  the  "bonds  of 
any  state."  Senator  Vest  also  opposed  this  amendment.  He 
evidently  had  a  different  opinion  as  to  the  feeling  of  the  country 
from  that  expressed  by  Senator  Root,  for  he  says : 

"If  I  wanted  to  murder  the  bill  with  the  people  of  the  United 
States,  I  should  put  his  amendment  upon  it.  *  *  *  Who  makes 
investment  in  these  bonds?  Is  it  the  man  dependent  upon  his 
every  day  labor  for  subsistence?  Is  it  the  man  living  upon  a 
salary  even  of  five  or  six  thousand  dollars  ?    It  is  the  capitalist."  83 

This  amendment  was  also  voted  upon  and  lost.  The  Act,  there- 
fore, came  before  the  courts  with  the  words  "from  any  other 
source  whatever"  and  with  no  exception  in  favor  of  State  securi- 
ties. 

^Secs.  27  to  37  of  the  Act  passed  August  15th,  1894. 
B1Cong.  Rec,  Vol.  26,  p.  6804. 
S2Cong.  Rec,  Vol.  26.  p.  6809. 
Cong.  Rec..  Vol.  26,  p.  681 1. 
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Counsel  for  Pollock,  attacking  the  constitutionality  of  the  law, 
urged  that  Congress  clearly  intended  to  levy  a  tax  upon  the  in- 
come of  State  securities.84  Counsel  for  the  Government  admitted 
that  such  was  the  intention.  Attorney-General  Olney  argued  as 
follows : 

"^here  seems  to  be  no  good  reason  why  the  income  of  state 
and  municipal  securities  should  not  be  taxable  by  the  United 
States  when  it  is  assessed  as  part  of  the  total  income  of  the  re- 
spective owners  under  a  law  assessing  income  generally  and  not 
discriminating  between  those  securities  and  others  of  like  char- 
acter." 85 

Mr.  James  C.  Carter,  who  supported  the  constitutionality  of  the 
law,  also  argued  as  follows : 

"There  is  another  objection  made  to  a  distinct  feature  of  this 
law,  resting,  not  upon  grounds  of  a  failure  to  observe  uniformity, 
but  upon  the  allegation  that  the  subject-matter  upon  the  income 
of  which  the  tax  is  imposed  has  been  withdrawn  from  the  field 
of  federal  authority  and  cannot  be  touched  directly  or  indirectly. 
This  is  the  case  of  state  and  municipal  bonds,  the  income  of  which, 
it  is  said,  is  taxed  under  this  law  without  authority.  I  do  not 
doubt  that  it  was  the  intention  of  the  law  to  tax  this  income.  It 
would  be  extremely  unfortunate  and  unwise  if,  upon  any  view, 
this  species  of  property  were  withdrawn  from  the  sphere  of  fed- 
eral taxation."  8G 

And  the  court  apparently  agreed  with  counsel  that  it  was  the 
intention  of  Congress  to  tax  State  and  municipal  securities.  Mr. 
Chief  Justice  Fuller  says : 

"Another  question  is  directly  presented  by  the  record  as  to  the 
validity  of  the  tax  levied  by  the  act  upon  the  income  derived  from 
municipal  bonds."  87 

Mr.  Justice  Field  says : 

"The  law  is  also  invalid  in  its  provisions  authorizing  the  tax- 
ation of  the  bonds  and  securities  of  the  States  and  of  their 
municipal  bodies."  88 

But  there  was  no  tax  levied  upon  State  and  municipal  bonds 
unless  the  words  "from  any  other  source  whatever"  included  such 
securities.  True,  the  Supreme  Court  was  of  the  opinion  that 
Congress  had  no  power  to  tax  such  securities.     When  the  sover- 

Mi  [895)    157  U.  S.  429.  450. 
''Ibid.  500,  501. 
"Ibid.  530. 
"Ibid.  583. 
"Ibid.  601. 
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eign  people  speak,  however,  there  is  no  question  as  to  their  power. 
The  sole  question  will  be  as  to  the  meaning  of  the  words.  Unless 
the  Supreme  Court  has  changed  its  mind  since  1894,  is  there  not 
a  strong  probability  that  it  will  hold  that  the  words  "from  what- 
ever source  derived"  mean  what  the  words  "from  any  other 
source  whatever"  then  meant?89 

In  view  of  Senator  Vest's  contention  in  Congress,  in  view  of  the 
arguments  of  Mr.  Olney  and  of  Mr.  Carter  in  the  Pollock  case, 
Senator  Root  cannot  mean  that  in  1894  there  was  no  question  "in 
Congress  or  in  the  Courts  or  in  the  country"  about  the  taxation  of 
State  securities.  He  must  mean  that  after  the  Supreme  Court 
unanimously  expressed  the  opinion  that  Mr.  Olney  and  Mr.  Carter 
were  wrong — not  as  to  the  meaning  of  the  broad  words  in  the 
Wilson  Act  but  as  to  the  power  of  Congress — all  question  had 
ceased.  What,  however,  are  the  facts  ?  Sitting  in  the  Senate 
with  Mr.  Root  when  the  proposed  Sixteenth  Amendment  was 
framed  was  Senator  Burkett,  of  Nebraska.  Senator  Burkett,  on 
July  5th,  1909,  voted  in  favor  of  the  proposed  Sixteenth  Amend- 
ment; but  Senator  Burkett,  on  April  26th,  1909,  in  the  debate 
upon  Senator  Bailey's  proposed  Income  Tax  Law,  spoke  as  fol- 
lows with  reference  to  the  taxing  of  State  securities : 

"But  how  are  you  ever  going  to  get  over  the  unfairness  in  the 
case  of  the  man  who  has  his  million,  say,  invested  in  county,  state, 
municipal,  district,  and  United  States  bonds?  The  Senator  spe- 
cifically exempts  them.  How  are  you  ever  going  to  make  the  law 
fair  in  the  case  of  that  kind  of  a  man,  who,  in  my  opinion,  con- 
tributes the  least  to  society  and  the  least  to  the  Government  of 
any  other  man  on  earth  ?"  90 

We  are  not  now  concerned  with  a  defence  of  this  useless  man 
who  has  loaned  all  of  his  property  to  his  government.  Senator 
Burkett's  words  would  be  of  little  interest  standing  alone.  They 
do  acquire  a  great  interest  however  in  the  light  of  Senator  Root's 
statement  that  "no  one  claimed  that  the  inability"  to  tax  State  securi- 
ties "was  an  evil."  Senator  Bailey  explained  to  Senator  Burkett 
that  the  Constitution  compelled  him  to  make  such  an  exemption. 

"It  is  fair  to  state  that,  the  whole  Act  having  been  declared  uncon- 
stitutional, all  that  is  said  with  reference  to  State  securities  is  in  a  sense 
dictum.  The  point  here  made  is,  however,  that  the  courts,  in  assuming 
that  State  securities  were  covered  by  the  Act,  have  expressed  an  opinion 
as  to  the  meaning  of  the  broad  words,  "from  any  other  source  whatever.*' 

It  may  be  urged  that  there  are  other  broad  words  in  the  Wilson  Act. 
Surely  there  are  no  other  words  that  will  be  considered  as  broad  as  the 
words  quoted. 

"°Cong.  Rec,  Vol.  44,  p.   1540. 
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Can  it  not  be  fairly  claimed  that  Senator  Burkett  at  least  voted 
for  the  submission  of  the  Sixteenth  Amendment,  having  in  mind 
that  with  the  Constitution  so  amended  he  would  thereafter  be  able 
to  "get  over  the  unfairness"  of  being  compelled  to  exempt  State  and 
municipal  securities.91 

But  it  should  be  borne  in  mind  that  the  burden  of  proof  is 
not  upon  Governor  Hughes  but  upon  Senator  Root.  Governor 
Hughes  distinctly  anticipates  Senator  Root's  argument.  He  grants 
the  possibility  of  such  a  construction  but  says  that  no  satisfactory 
assurance  can  be  given  that  it  will  be  followed.  We  have  a  prac- 
tical unanimity  of  opinion  that  it  was  the  intention  of  Congress  to 
tax  State  and  municipal  securities  under  the  Wilson  Law.  We 
have  two  of  the  ablest  lawyers  of  the  United  States  arguing  for  the 
constitutionality  of  such  a  power.  We  have  a  strongly  expressed 
belief  on  the  part  of  many  that  such  a  construction  would  not  be 
a  bad  thing.  We  pass  an  amendment  of  the  Constitution  to  change 
the  law  as  laid  down  in  the  Pollock  case.  One  of  the  things  laid 
down  in  the  Pollock  case  was  that  State  and  municipal  securities 
could  not  be  taxed  even  under  an  income  tax.  The  sovereign 
people  use  substantially  the  same  language  in  the  Sixteenth 
Amendment  as  was  used  by  Congress  in  the  Wilson  Act,  which 
language  the  Supreme  Court  evidently  thought  included  State  and 
municipal  securities.  What  possible  assurance  can  Senator  Root 
give  Governor  Hughes  that  the  Supreme  Court  will  not  quote 
again,  as  Chief  Justice  Fuller  quoted  in  the  Pollock  case,  the  fol- 
lowing  words  of   Chief  Justice   Marshall : 

"  'It  is  not  enough  to  say.  that  this  particular  case  was  not  in 
the  mind  of  the  convention,  when  the  article  was  framed,  nor  of 
the  American  people,  when  it  was  adopted.  It  is  necessary  to  go 
further,  and  to  say  that,  had  this  particular  case  been  suggested, 
the  language  would  have  been  so  varied,  as  to  exclude  it,  or  it 
would  have  been  made  a  special  exception.  The  case  being  within 
the  words  of  the  rule,  must  be  within  its  operation  likewise,  unless 

"Another  interesting  light  may  be  thrown  upon  Senator  Root's  sug- 
gestion that  there  is  no  question  in  the  country  about  the  taxation  of 
State  securities.  Professor  Seligman  of  Columbia  University  and  Senator 
Davenport  of  New  York  apparently  believe  that  there  is  no  objection  to 
taxing  State  and  municipal  securities  in  a  general  income  tax  (The  Out- 
look, March  12.  1910,  pp.  552-3).  Governor  Fort,  in  a  special  message 
to  the  New  Jersey  Legislature,  advocating  the  passage  of  this  amendment, 
takes  substantially  the  same  position.  This  may  be  a  sound  answer  to 
Governor  Hughes.  It  certainly  is  inconsistent  with  Senator  Root's  answer. 
We  cannot  at  the  same  time  argue  (1)  that  the  amendment  cannot  possibly 
be  construed  to  include  State  securities  because  of  the  violence  that  such 
a  construction  would  do  to  our  dual  form  of  government,  and  (2)  that 
even  if  so  construed  no  violence  will  be  done  to  our  dual  form  of  gov- 
ernment. 
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there  be  something  in  the  literal  construction  so  obviously  absurd, 
or  mischievous,  or  repugnant  to  the  general  spirit  of  the  instru- 
ment, as  to  justify  those  who  expound  the  Constitution  in  making 
it  an  exception.'    4  Wheat.  518,  644."  92 

There  is  another  objection,  and  perhaps  a  more  serious  one, 
to  the  proposed  form  of  amendment.  Mark  that  Congress  has 
power  to  lay  ''taxes,  duties,  imposts  and  excises."  "Duties,  im- 
posts and  excises"  only  are  subject  to  the  rule  of  uniformity; 
"direct  taxes"  are  subject  to  the  rule  of  apportionment.  As  long 
ago  as  the  Hylton  case  it  was  recognized  that  if  a  tax  could  be 
conceived  of  which  was  neither  a  direct  tax  nor  included  in 
"duties,  imposts  and  excises,"  it  would  be  subject  to  neither  the 
rule  of  uniformity  nor  apportionment  but  could  be  laid  "as  Con- 
gress shall  think  proper  and  reasonable."  93 

In  the  Pollock  case,  Mr.  Chief  Justice  Fuller  said  that  "such 
a  tax  for  more  than  one  hundred  years  of  national  existence  has 
as  yet  remained  undiscovered,  notwithstanding  the  stress  of  par- 
ticular circumstances  has  invited  thorough  investigation  into 
sources  of  revenue." 9-t  If  the  Sixteenth  Amendment  is  passed 
such  a  tax  will  have  been  discovered.  The  Pollock  case  holds 
distinctly  that  a  tax  on  income  from  real  and  personal  property 
is  not  "an  excise,  duty  or  impost"  but  a  direct  tax.  The  Sixteenth 
Amendment  substantially  provides  that  even  though  a  direct  tax, 
it  shall  not  be  subject  to  the  rule  of  apportionment.  There  is  not 
the  slightest  suggestion  in  the  amendment  that  it  is  the  intention 
of  the  people  to  make  such  a  tax  subject  to  the  rule  of  uniformity. 
The  tax  upon  incomes  from  real  and  personal  property  may  be 
laid,  in  the  words  of  Mr.  Justice  Chase,  "by  the  rule  of  uniformity 
or  not  as  Congress  shall  think  proper  and  reasonable."  9n  Con- 
gress may  in  one  year  lay  a  tax  upon  the  incomes  of  the  citizens 
of  New  York  from  real  and  personal  property  because  the  crops 
in  the  West  have  been  bad ;  the  next  year  they  may  lay  such  a  tax 
upon  the  citizens  of  Nevada  because  the  mining  business  has  been 
unusually   good.90 

02(i8g5)  158  U.  S.  601,  632. 

93(i/96)   3  Dallas  171.  173. 

a,(i895)    157  U.  S.  429,  557- 

95A  tax  upon  income  from  industry,  however,  is  left  by  the  Pollock 
case  an  excise.  The  tax  upon  income  derived  from  such  a  source,  therefore, 
would  still  have  to  he  laid  by  the  rule  of  uniformity.  What  a  muddle  we 
are  trying  to  rush  into! 

06An  able  United  States  Senator  is  reported  to  have  stated  that  Congress 
may  lay  a  tax  upon  red  haired  men  if  it  chooses.  Surely,  a  tax  so  capricious 
would   violate  the  Fifth   Amendment,   requiring  due  process  of  law.     How 
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V. 

What,  then,  is  the  solution?  97  In  emphasizing  the  point  of  dif- 
ference between  Senator  Root  and  Governor  Hughes  let  us  not 
overlook  their  points  of  agreement.  They  both  evidently  believe 
that  the  majority  decision  in  the  Pollock  case  was  unfortunate. 
Xeither  is  impressed  with  the  argument  that  the  right  to  tax  in- 
comes should  be  reserved  to  the  States.  Neither  shrinks  from  the 
added  burden  that  might  be  thrown  upon  their  own  State  of  New 
York  if  the  federal  government  should  be  given  the  power  of 
levying  an  income  tax  in  a  practicable  way. 

Does  not  the  history  of  the  direct  tax  clause  suggest  the  form 
of  amendment?  Why  not  strike  out  the  words  "and  direct  taxes" 
from  Article  I,  Section  2,  Clause  3?  Also  strike  out  all  of  Clause 
4  of  Section  9  of  Article  1,  which  now  requires  a  "capitation  or 
other  direct  tax"  to  be  apportioned.  Insert  in  Article  I,  Section  8, 
Clause  1,  the  words  "taxes"  before  the  word  "duties,"  to  the  end 
that  taxes,  as  well  as  duties,  imposts  and  excises  shall  be  uniform.9S 
The  practical  effect  of  this  will  be  to  do  away  with  the  distinction 
between  direct  taxes  and  duties,  imposts  and  excises.  It  will,  of 
course,  permit  a  capitation  tax  or  a  direct  tax  upon  land  by  the 
federal  government  under  the  rule  of  uniformity.  The  taxing  of 
State  and  municipal  securities  will  be  left  unaffected. 

If  the  amendments  are  submitted  in  the  foregoing  form,  able 
and  patriotic  men  will  be  found  on  both  sides.  Those  who  fear 
a  strong  central  government  will  contend  that,  irrespective  of  the 
origin  of  the  apportionment  rule,  it  has  served  as  a  useful  check. 
They  will  point  out  the  great  danger  of  putting  new  sources  of 

much  protection  would  be  found  in  the  Fifth  Amendment,  however,  if 
Congress  really  based  the  tax  upon  the  relative  ability  of  the  parties 
asked  to  pay  is  impossible  to  foretell.  The  removal  of  the  uniformity 
requirement   might   well   lead  to  the   most   surprising   results. 

"It  has  been  suggested  that  the  words  "from  whatever  source  derived" 
be  stricken  out  of  the  proposed  Sixteenth  Amendment.  Congress  can  now 
levy  a  tax  upon  incomes  without  apportionment;  but  in  such  a  tax  income 
from  real  and  personal  property  cannot  be  included.  It  will  certainly  be 
urged  that  the  intention  of  the  amendment,  if  the  words  are  stricken  out, 
is  merely  to  put  beyond  question  the  power  of  Congress  to  tax  incomes 
from  industry  without  apportionment.  Moreover,  if  the  amendment  in 
such  form  should  be  held  to  cover  income  from  real  and  personal  property, 
then  it  would  be  open  to  the  objection  that  as  to  a  tax  upon  income  from 
real  and  personal  property  the  rule  of  apportionment  had  been  abolished 
without   a   substitution   of  the   rule   of   uniformity. 

"Senator  McLaurin,  on  July  5,  1909,  proposed  an  amendment  striking 
out  "direct  taxes"  in  both  clauses.  He  apparently  did  not  consider  the 
further  change  of  making  "taxes"  uniform.  His  amendment  was  defeated 
without  debate.     Cong.  Rec.  44.  4109.  4 
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revenue  into  the  hands  of  those  who  are  far  removed  from  their 
constituents  who  are  to  pay  the  tax.  They  will  urge  with  force 
that  the  uniformity  rule  is  only  a  geographical  rule,  and  that  Con- 
gress, with  fewer  limitations  than  those  imposed  by  the  State  Con- 
stitutions, would  be  able  to  levy  direct  taxes  of  all  kinds  and 
grade  them  as  they  have  graded  an  inheritance  tax.  On  the 
other  hand,  those  who  believe  that  the  national  government 
should  have  the  complete  powers  of  a  government,  that  such 
powers  may  be  necessary  for  its  protection  in  time  of  war  and  for 
its  greatest  development  in  time  of  peace,  should  be  willing  to  do 
away  entirely  with  the  apportionment  rule."  They  will  argue  that 
if  the  power  is  needed,  the  possibility  of  its  abuse  is  not  a  valid 
reason  for  denying  its  use.  Surely,  if  we  are  ready  to  give  Con- 
gress the  right  to  levy  an  income  tax  we  are  not  taking  much  addi- 
tional risk  to  trust  it  with  the  power  to  levy  taxes  directly  upon 
the  land.  So  long  as  they  can  reach  the  land  indirectly  by  includ- 
ing its  income  in  a  general  income  tax,  it  is  hardly  likely  that  they 
will  impose  a  direct  tax  upon  the  land  itself  except  in  the  greatest 
emergency. 

But  whether  one  is  for  or  against  the  amendment  in  the  form 
suggested  above,  the  issue  will  be  a  clear  one.  We  will  cure  an 
ambiguity  in  the  way  it  should  be  cured — by  going  back  to  the 
clauses  in  question  and  making  them  mean  what  we  want.  If  we 
are  to  change  the  Constitution  at  all,  why  not  remove  the  "bridge" 
of  Gouverneur  Morris,  the  bridge  which,  by  the  admission  of  its 
author,  was  put  into  the  Constitution  to  carry  us  over  a  gulf  which 
has  long  since  disappeared. 

The  phrase  "direct  taxes"  is  confessedly  blind.  Alexander 
Hamilton  warned  us  that  we  should  search  in  vain  for  a  settled 
legal  meaning.     Has  not  our  search  been  vain?     He  prophesied 

"Senator  Root  believes  that  for  the  federal  government  to  levy  a  tax 
by  the  apportionment  rule  under  existing  conditions  "would  be  so  unjust 
and  inequitable  as  to  be  impossible."  In  the  memorandum  above  referred 
to  submitted  by  Messrs.  Choate,  Guthrie  and  others,  some  tables  are 
added  to  "show  that  the  rule  of  apportionment  as  a  permanent  standard 
is  not  in  itself  so  grossly  unfair  and  impracticable,  even  under  the  con- 
ditions existing  to-day."  Surely,  a  rule  of  taxation  may  properly  be  called 
"grossly  unfair  and  impracticable"  when  a  citizen  of  Mississippi  must  pay, 
for  each  $1,000  of  property,  about  thirteen  times  as  much  as  a  citizen 
of  Nevada.  Where  such  inequality  exists  it  is  hardly  an  answer  to  say  that 
when  the  thirteen  original  States  as  a  whole  are  compared  with  the  rest 
of  the  country,  numbers  are  a  fairly  accurate  relative  measure  of  wealth. 
The  burden  upon  the  citizen  of  South  Carolina,  who  is  required  to  pay, 
for  each  $1,000  of  property,  more  than  four  times  as  much  as  the  citizen 
of  New  York,  is  not  lightened  by  the  reflection  that  he  is  helping  to  raise 
the  average  which  the  thirteen -original  States  are  paying. 
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that  no  disposition  we  could  make  of  the  phrase  would  be  entirely 
satisfactory.  Is  the  present  disposition  satisfactory?  The  prac- 
tical settlement  of  the  words  "by  a  species  of  arbitration,"  which 
Hamilton  advocated,  has  been  overturned  by  the  Pollock  decision. 
A  zone  has  been  substituted  for  a  boundary  line.  The  accredited 
national  leaders  of  both  political  parties  ask  the  people  to  cure 
this  trouble.  But  shall  we  cure  a  vague  and  ambiguous  clause  by 
a  vague  and  ambiguous  amendment?  Are  we  so  pleased  with 
our  century  of  experience  with  the  blind  that  we  must  try  another 
century  with  the  one-eyed  leading  the  blind? 

Dwight   W.  Morrow. 

New  York. 


THE  FIFTEENTH  AMENDMENT. 

"At  the  close  of  the  civil  war,  when  the  problem  of  the  eman- 
cipated slaves  was  before  the  Nation,"  said  the  late  Justice 
Brewer,  speaking  from  the  Supreme  Court  of  the  United  States, 
"it  might  have  left  them  in  a  condition  of  alienage,  or  established 
them  as  wards  of  the  Government  like  the  Indian  tribes,  and  thus 
retained  for  the  Nation  jurisdiction  over  them,  or  it  might,  as  it 
did,  give  them  citizenship.  It  chose  the  latter.  By  the  Fourteenth 
Amendment  it  made  citizens  of  all  born  within  the  limits  of  the 
United  States  and  subject  to  its  jurisdiction.  By  the  Fifteenth  it 
prohibited  any  state  from  denying  the  right  of  suffrage  on  account 
of  race,  color  or  previous  condition  of  servitude,  and  by  the  Thir- 
teenth it  forbade  slavery  or  involuntary  servitude  anywhere  within 
the  limits  of  the  land.  Whether  this  was  or  was  not  the  wiser  way 
to  deal  with  the  great  problem  is  not  a  matter  for  the  courts  to 
consider.  It  is  for  us  to  accept  the  decision,  which  declined  to 
constitute  them  wards  of  the  Nation  or  leave  them  in  a  condition 
of  alienage  where  they  would  be  subject  to  the  jurisdiction  of 
Congress,  but  gave  them  citizenship,  doubtless  believing  that  there- 
by in  the  long  run  their  best  interests  would  be  subserved,  they 
taking  their  chances  with  other  citizens  in  the  states  where  they 
should  make  their  homes."1 

In  spite  of  many  such  authoritative  statements  the  validity  of 
the  Fifteenth  Amendment  has  been  continually  "under  fire,"  and 
during  the  past  year  it  has  been  the  object  of  two  unusually 
spirited  attacks.2  Whether  or  not  the  adoption  of  this  Amend- 
ment may  seem  to  have  been  lacking  in  wisdom  when  viewed  in 
the  light  of  a  calm  and  lasting  progress  long  years  after  the  bit- 
terness and  turmoil  of  a  great  civil  war  have  passed  away,  a 
purely  legal  question  remains  apart  from  all  this,  and  it  is  the 
sole  object  of  this  article  to  champion  the  validity  of  the  Amend- 
ment by  attempting  to  refute  these  most  recent  charges  that  have 
been  brought  against  it. 

The  basis  of  the  late  Judge  Morris'  contention  is  that  the 
Fifteenth  Amendment  is  really  not  an  amendment  but  an  addition 

lodges  v.  United  States   (1906)   203  U.  S.  1,  19-20. 

2The  Fifteenth  Amendment  to  the  Federal  Constitution.  Judge  M.  F. 
Morris,  189  No.  Am.  Rev.  82  (Jan.  1909)  ;  Is  the  Fifteenth  Amendment 
Void?  Arthur  W.  Machen,  Jr.,  23  llarv.  L.  Rev.  169  (Jan.  1910).  This 
last  article  has  been  the  forerunner  of  the  recent  strenuous,  but  so  far 
unsuccessful  attempt  to  disfranchise  the  negro   in    .Maryland. 
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to  the  Constitution,  and  as  such  is  unconstitutional,  because  the 
Constitution,  he  contends,  cannot  be  added  to  without  the  con- 
sent of  all  the  States  which  compose  the  Union.  The  basis  of 
Mr.  Machen's  contention  is  the  last  clause  in  Article  V  of  the 
Constitution  which  provides,  "that  no  State,  without  its  Consent, 
shall  be  deprived  of  its  equal  Suffrage  in  the  Senate."  Mr. 
Machen  admits  that  the  Amendment,  if  valid,  must  be  binding 
upon  the  six  States  that  did  not  ratify  it,3  as  well  as  upon  those 
that  did,  but  he  argues  that  because  the  Amendment  may  so  aug- 
ment and  change  the  voting  class  of  people  who,  as  he  contends, 
originally  composed  the  States  that  they,  as  originally  composed, 
may  no  longer  elect  their  two  Senators,  and  that  it  was  such 
original  composition  of  the  States  which  the  framers  of  the  Con- 
stitution had  in  mind  when  they  put  this  restriction  upon  the 
amending  power.  To  illustrate  his  contention,  Mr.  Machen  takes 
the  State  of  South  Carolina,  which  did  ratify  the  Amendment,  but 
in  which  the  negro  predominates. 

Both  writers  attempt  to  give  additional  weight  to  their  argu- 
ments by  asserting  that  what  they  say  in  no  way  impairs  the  doc- 
trine of  stare  decisis;  that  is,  they  contend  that  the  Supreme  Court 
has  never  squarely  decided  that  the  Fifteenth  Amendment  is  valid, 
and  that  therefore  to  declare  it  void,  even  at  this  late  date,  would 
not  necessitate  the  overthrow  of  a  single  decision  by  this  court. 

These  three  main  contentions  will  be  taken  up  in  the  order 
in  which  they  have  just  been  stated.  In  other  words,  it  is  proposed 
to  answer  the  three  following  questions : 

First.  May  an  amendment  be  both  an  alteration  and  an  ad- 
dition and  yet  be  constitutional,  or  stated  in  another  form,  Does 
the  Fifteenth  Amendment  violate  any  inherent  limitation  upon  the 
amending  power? 

Second.  Have  any  or  all  of  those  States  which  refused  to 
ratify  the  Fifteenth  Amendment  been  deprived  of  their  equal  suf- 
frage in  the  Senate  by  this  Amendment,  or  stated  in  another  form, 
Does  the  Fifteenth  Amendment  violate  any  express  limitation 
upon  the  amending  power? 

Third.  Is  it  true  that  the  Supreme  Court  has  never  rendered 
a  binding  decision  upon  the  validity  of  the  Fifteenth  Amendment? 

While,    as    has   been    stated,    Mr.    Machen    makes    the   second 

3Dela\varc.  Maryland,  Kentucky,  Tennessee,  California  and  Oregon. 
J.  M.  Mathews,  "Legislative  and  Judicial  History  of  the  Fifteenth  Amend- 
ment,*' 27  Johns  Hopkins  University  Studies  in  Historical  and  Political 
Science,  Nos.  VI- VII,  pp.  68-75    (1909). 


418  COLUMBIA  LAW  REVIEW. 

question  the  basis  of  his  contention,  he  deals  with  the  other  ques- 
tions also,  although  the  first  only  very  superficially,  which,  how- 
ever, is  believed  by  the  present  writer  to  be  of  primary  interest, 
and  to  contain  the  crux  of  the  whole  subject.  Judge  Morris  dealt 
almost  exclusively  with  the  first  question. 

It  will  be  noted  that  no  attempt  is  here  made  to  raise  the  ques- 
tion of  whether  or  not  the  Amendment  was  proposed  and  ratified 
in  the  manner  prescribed  by  Article  V  of  the  Constitution,  It  will 
be  assumed  that  such  was  the  case,  which  was  equally  assumed  by 
Judge  Morris  and  by  Mr.  Machen. 

I. 

After  stating  that  "the  power  of  three-fourths  of  the  states 
to  amend  the  Constitution  of  the  United  States  would  seem  to  be 
subject  to  two  classes  of  limitation, — (i)  inherent  and  (2)  ex- 
press," Mr.  Machen  says  that 

"the  inherent  limitation  is  that  the  so-called  amendment  must  be 
a  real  amendment,  and  not  the  substitution  of  a  new  constitution. 
It  may  alter  many  of  the  vital  provisions  of  the  original  instru- 
ment; but  so  much  of  the  old  constitution  must  be  left  that  the 
new  provisions  may  be  regarded  as  merely  engrafted  on  the  old 
stock.  A  wholly  new  constitution  can  be  adopted  only  by  the 
same  authority  that  adopted  the  present  constitution,  namely,  'the 
people  of  the  United  States,'  represented  by  the  concurrent  action 
of  conventions  in  all  the  several  states  within  which  the  constitu- 
tion is  to  be  operative."4 

Then  Mr.  Machen  proceeds  to  give  examples  of  constitutional 
and  unconstitutional  amendments,  placing  in  the  former  class 
those  which  will  be  conceded  by  all  to  be  beyond  dispute,  namely, 
the  first  twelve  amendments  to  the  Constitution,  also  the  Thir- 
teenth Amendment,  and  the  provision  in  the  Fourteenth  Amend- 
ment that  no  State  shall  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law,  or  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws. 

To  these  examples  we  might  add,  almost  ad  infinitum,  other 
amendments  about  which  no  question  would  be  raised.  Judge 
Morris  enumerates  several,5  and  it  is  sufficient  to  suggest  one  or 
two  more,  such  as  an  amendment  abolishing  the  election  of  Sena- 
tors by  the  various  State  legislatures  and  requiring  their  election 
by  popular  vote,  or  such  as  the  amendment  which  is  now  before 

*23  Harv.  L.  Rev.   170. 
"189  No.  Am.  Rev.  90. 
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the  State  legislatures,  making  it  possible  for  Congress  to  levy  an 
income  tax  that  is  not  proportioned  among  the  States,  according 
to  population. 

A  discussion  of  whether  the  proposed  amendments  which  Mr. 
Machen  considers  unconstitutional  would  really  be  so  will  be  de- 
ferred for  a  moment. 

Continuing,  Mr.  Machen  states  that  "it  is  proper  to  mention 
that  when  the  resolution  proposing  the  Fifteenth  Amendment  was 
under  debate  in  Congress,  the  minority  argued  that  it  transcended 
the  inherent  limitations  of  the  power  of  constitutional  amend- 
ment."6 Such  was  the  most  natural  clarion  of  the  minority,  and 
it  is  of  little  weight  in  our  present  discussion,  because  the  Amend- 
ment has  been  adopted,  and  having  been  adopted  we  must  look 
either  to  decisions  of  the  Supreme  Court  interpreting  it  and  estab- 
lishing its  validity,  or  if  such  do  not  exist,  then  to  expressions  of 
the  Supreme  Court  which  at  least  bear  upon  the  scope  of  the 
amending  power  in  general,  and  especially  to  the  intent  of  the 
framers  of  our  Constitution  in  regard  to  the  amending  power, 
upon  which  such  expressions,  or  dicta,  must  of  necessity  be  based. 

The  question  of  whether  or  not  the  first  method  of  proof  above 
stated  may  be  resorted  to  successfully  will  be  postponed,  and 
taken  up  under  the  question  of  stare  decisis,  which,  as  stated  at 
the  beginning,  is  the  third  main  point  under  discussion.  This 
brings  us  at  once  to  the  second  method  of  proof. 

Unfortunately,  investigation  fails  to  disclose  any  language 
of  the  Supreme  Court  which  throws  any  real  light  upon  the  exact 
point  as  to  what  extent  the  amending  power  may  be  carried.  All 
of  the  many  decisions  bearing  upon  the  various  Amendments  are 
concerned  with  determining  their  meaning  and  effect,  and  not 
with  their  constitutionality.  But  this  very  fact  is  itself  significant 
of  what  will  here  be  contended  for,  namely,  the  almost  limitless 
scope  of  Article  V  of  the  Constitution. 

Judge  Morris  said :  "It  has  also  been  repeatedly  decided  by  the 
Supreme  Court  of  the  United  States  that  the  Constitution  and  its 
provisions  and  terms  are  to  be  interpreted  in  the  sense  in  which 
they  were  understood  by  the  framers  of  that  instrument  and  by 
the  people  generally  at  the  time  at  which  it  was  promulgated  and 
adopted."7     On  this  point  he   cites   cases.8     This,   of  course,   is 

"23  Harv.  L.  Rev.  171.  See  also  27  Johns  Hopkins  University  Studies 
in  Historical  and  Political  Science,  Nos.  VI-VII,  pp.  54-55. 

ti8q  No.  Am.  Rev.  86-7. 

"Martin  v.  Hunter  (1816)  1  Wheat.  304;  Cohens  v.  Va.  (1821)  6 
Wheat.  264. 
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sound ;  but  he  adds :  "In  this  connection,  let  us  assume  for  a  mo- 
ment that  the  subject-matter  of  this  Fifteenth  Amendment  had 
been  broached  at  the  time  of  the  promulgation  of  the  Constitu- 
tion, and  proposed  to  be  adopted.  Is  there  any  student  of  history 
who  would  honestly  maintain  that  it  would  have  had  the  least 
chance  of  adoption?"9  To  answer  this  question  in  the  negative, 
and  to  assume  that  such  an  answer  is  conclusive  in  regard  to  a 
problem  which  did  not  become  imminent  until  some  seventy-five 
years  after  our  Constitution  was  framed,  and  in  regard  to  a  new 
provision  which  was  not  a  part  of  the  main  body  of  the  Constitu- 
tion, to  which  alone  the  decisions  that  are  cited  have  reference,  is, 
at  once,  to  disclose  a  glaring  fallacy.  It  absolutely  ignores  the 
inevitable  march  of  civilization  and  progress,  the  vital  changes 
that  are  bound  to  occur  at  one  time  or  another  in  any  political 
system.  Ipso  facto,  it  is  an  argument  against  that  remarkable 
prescience  of  our  forefathers  which  is  one  of  our  greatest  heri- 
tages, and  against  those  most  inherent  and  most  valuable  qualities 
of  our  Constitution,  namely  its  rigidity,  and  at  the  same  time  its 
elasticity,  which  have  enabled  it  so  wonderfully  to  meet  all  the 
exigencies  and  changes  in  our  national  affairs  covering  a  period 
of  one  hundred  and  twenty-one  years. 

Do  not  let  us  confuse  the  idea,  then,  that  is  properly  to  be 
gathered  from  this  rule  of  law,  with  an  idea  which  is  purely  theo- 
retical and  which  if  carried  out  would  of  necessity  lead  to  a 
policy  of  immutability  in  our  federal  system,  a  policy  which  was 
never  intended  by  our  forefathers,  and  which  would  leave  us  a 
laggard  among  nations.  Why  was  the  power  to  amend  ever  in- 
serted in  our  Constitution,  and  with  only  two  express  restrictions, 
if  the  framers  did  not  clearly  realize  that  conditions  must  change, 
that  new,  vital  questions  must  arise,  the  exact  nature  of  which  it 
was  impossible  to  foresee,  and  that  power  must  be  given  to  suc- 
ceeding generations  to  cope  with  these  questions  as  they  arose 
without  bringing  about  revolution? 

The  requirement  that  the  Constitution  and  all  its  provisions 
and  terms  are  to  be  interpreted  in  the  sense  in  which  they  were 
understood  by  the  framers  of  that  instrument  and  by  the  people 
generally  at  the  time  at  which  it  was  promulgated  and  adopted, 
when  applied  to  an  amendment  to  the  Constitution,  such  as  the 
Fifteenth  Amendment,  can  mean  no  more  than  this :  Can  we  fairly 
presume  that  our  forefathers  in  framing  the  Constitution  and  in 
inserting  therein  Article  V,  intended  to  make,  and  did  make,  pro- 

9i89  No.  Am.  Rev.  87. 
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vision  for  an  amendment  such  as  the  Fifteenth  Amendment?  This 
is  a  very  different  question  from  the  one  which  asks :  "Whether 
if  the  subject-matter  of  the  Fifteenth  Amendment  had  been 
broached  at  the  time  the  Constitution  was  promulgated  and  pro- 
posed to  be  adopted,  would  it  have  had  the  least  chance  of  adop- 
tion?" In  short,  because  at  the  time  our  forefathers  lived  the 
abolition  of  slavery  had  not  become  a  burning  issue,  and  because 
we  may  naturally  assume  that  had  the  hypothetical  question  of 
negro  suffrage  been  put  to  them,  they  would  have  refused  to  en- 
tertain any  such  proposition  on  the  ground  of  expediency,  we  can 
by  no  means  conclude  that  they  would  have  considered  an  amend- 
ment granting  the  same  unconstitutional  per  se.  The  reductio  ad 
absurditm  of  this  argument  is  apparent,  for  the  argument  leads 
to  this :  No  amendment  whatever  would  be  constitutional  unless 
adopted  or  contemplated  at  the  time  the  Constitution  itself  was 
adopted.  Would  not  Hamilton,  Madison  or  Jay  have  stood 
amazed  at  the  suggestion  that  the  Congress  in  1800  should  create 
an  interstate  commerce  commission,  or  that  the  United  States 
should  extend  its  dominion  into  Panama,  and  that  the  Congress 
should  appropriate  many  millions  of  dollars  for  the  construction 
of  a  great  waterway  there?  And  yet,  from  this  can  we  conclude 
that  these  statesmen  would  have  said  that  such  action  would  be 
unconstitutional  per  se?  Consider  the  Louisiana  Purchase.  What 
express  provision  is  there  in  the  Constitution  which  gave  to  Jef- 
ferson the  power  to  complete  this  vast  acquisition?  But,  on  the 
other  hand,  what  provision  is  there,  either  express  or  implied, 
which  denied  him  this  power?  There  is  none.  Consider  the 
doubt  expressed  at  the  time  as  to  Jefferson's  position  on  constitu- 
tional grounds, — what  doubt  he  himself  at  first  had — and  this  in 
spite  of  the  fact  that  the  acquisition  of  this  new  territory  was  of 
vital  importance  to  national  preservation,  and  yet  who  now  doubts 
the  constitutionality  of  what  he  did?10  Jefferson's  foresight,  cer- 
tainly in  regard  to  this  question,  was  in  advance  of  the  age  in 
which  he  lived. 

The  failure  to  understand  fully  the  scope  of  the  federal  Con- 
stitution is  again  strikingly  illustrated  in  President  Monroe's  veto, 
in  1822,  of  a  bill  which  provided  for  national  toll-gates  on  the 
newly  constructed  Cumberland  Road,  that  first  great  land  artery 
for  the  Nation's  commerce  between  the  East  and  the  West.  Presi- 
dent  Monroe   did   not  believe   that   the  commerce   clause   of   the 

"American    Insurance    Co.    v.    Canter    (1828)     1    Pet.    511;    Dowries    V. 
Bidwell   (1901)    182  U.  S.  244;  Jefferson's  Writings.  Vol.  VIII,  p.  289. 
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Constitution  was  broad  enough  to  sustain  such  an  exercise  :: 
federal  control.11    Fortunate!  as  not  long  before  Chief  Jus- 

tice Marshall  placed  a  much  broader  and  lasting  interpretation 
upon  the  powers  of  the  federal  government  over  interstate  com- 
merce.^ 

Although  such  instance;  :._e  numerous  it  is  not  necessary  for 
the  c  :r-:oses  of  our  subject  to  cite  more  of  them.  Although  they 
relate  ::  cr:  visions  in  the  main  body  of  the  Constitution,  it  is 
subruiccei  that  rhe  principle  is  the  same  when  applied  to  amend- 
ments  ::  the  Constitution,  and  it  would  seem  that  enough  has 
:een  said  to  illustrate  the  very  obvious  legal  distinction  that  may 

st  between  what  is  desirable  and  what  is  constitutional.  By  no 
means  is  either  one  necessarily  inclusive  or  exclusive  of  the  other. 

referring  now  to  the  frequently  repeated  statement  of  Judge 

rris,  chat  there  is  a  clear  distinction  between  the  words  "amend- 
ment" and  "additkr  .cement  which  Mr.  Machen  himself 
qualifies  emitted  that  there  exists  no  such  distinction.  The 
■■  r:  irr.er.drr.er.:  rues  fr  :r.  :r.e  Frr:.:'.:  vuer.  ier."  ::-.e:.r:ir.c: 
liter  make  better."  It  is  denned  as  "an  alteration  of  a 
legislative  or  deliberative  act.  or  in  a  constitution,  a  change  made 
in  a  law  either  by  way  of  correction  or  addition.'' 13  Indeed,  it 
has  been  held  in  a  case  cited  by  Mr.  Machen.  that  "the  term 
'amendment*  implies  such  an  addition  or  change  within  the  lines 
of  the  original  instrument  as  will  effect  an  improvement,  or  better 
carrv  out  the  purpose  for  which  it  was  framed."1*  Further, 
suming  that,  technically  speaking,  there  exists  the  requirement 
nundated  in  the  case  of  Livermore  v.  ll'aite,  above  cited,  and 
in  the  references  given  by  Mr.  Machen,  that  an  amendment  must 
be  germane  to  something  in  the  original  instrument,  and  that  it 
must  not  be  destructive  of  the  very  character  of  the  original  in- 
strument or  of  the  instrument  itself,15  it  is  believed  that  no  such 
limitation  exists  in  the  case  of  our  federal  Constitution  in  the  sense 

Mr.  Machen  observes  "that  the  original  constitution  intermed- 
dled in  but  two  clauses  with  the  internal  political  affairs  of  the 

-A  Congress.    17th   Congress,    1st    Session,   VoL   39,   p 
Mc :  Hamilton,  VoL  XT,  pp.  216^284 ;  D.  C.  Gilman. 

James  Monroe;  14  American  Statesmen  Series,  pp.  151,  191-202. 
^Gibbons  v.  Ogden  (1824)  9  Wheat.  1. 

"^Century   Dictionary;   the   italics   are   inserted.      See   also   I    Words   & 
Phrases  Judicially  Defined;  Anderson,  Bonvier,  Black,  Law  Dictionar: 
"Livermore  v.  Waite  (1894)   102  CaL  115,  118.     Italics  inserted. 
_     Harv.  L.  Rev.  170. 


THE  FIFTEENTH  AMENDMENT.  423 

states, —  (i)  the  guaranty  of  a  republican  form  of  government  and 
(2)  the  prohibition  of  a  grant  of  titles  of  nobility."  10 

Continuing  he  says,  "Even  these  provisions  merely  perpetuated 
the  existing  political  institutions  of  the  states.  Every  state  had 
a  republican  government,  and  no  state  granted  titles  of  nobility. 
At  most  the  provisions  in  question  prevented  the  states  from 
changing  their  existing  government  in  certain  particulars.  Very 
different  is  an  amendment  compelling  a  state  to  alter  its  political 
institutions.  The  Fifteenth  Amendment  is  the  only  example  of 
such  an  interference  with  state  politics."  17 

Here  it  should  be  made  clear  that  the  Fifteenth  Amendment  is 
not  actually  of  the  revolutionary  nature  which  Mr.  Machen  would 
seem  to  have  us  believe.  For  it  is  well  established  that  the  Fif- 
teenth Amendment  does  not  confer  the  right  of  suffrage  upon  any 
one.  It  simply  prevents  a  State  or  the  United  States,  when  con- 
ferring the  right  of  suffrage,  from  discriminating  on  account  of 
race,  color  or  previous  condition  of  servitude,  and  invests  citizens 
with  a  new  constitutional  right  which  Congress  may  protect  by 
appropriate  legislation.18  However,  assuming  that  the  Fifteenth 
Amendment  does  go  the  full  length,  since  a  prohibition  of  a  denial 
of  the  right  is  a  virtual  grant  of  the  right,  there  is  little  that  is  con- 
vincing in  Mr.  Machen's  observation.  We  may  admit  all  that  he 
says,  and  yet  absolutely  disagree  with  the  conclusion  that  is  implied. 
That  is  to  say,  because  an  amendment  compelling  a  State  to  alter 
its  political  institutions  may  be  very  different  from  provisions 
which  prevent  the  States  from  changing  their  existing  govern- 
ments in  certain  particulars,  it  does  not  follow  that  therefore  such 
an  amendment  is  too  broad.  More  than  this,  such  an  argument 
would  again  be  an  evasion  of  the  question  already  sufficiently 
explained  as  to  what  is  the  true  scope  of  the  amending 
power,  that  broad  power  such  as  our  forefathers  understood  it. 
To  repeat,  this  line  of  reasoning  is  a  contradiction  of  the  very 
purpose  of  the  grant  of  power  to  amend,  which  is  to  enable  those 
exercising  this  power  to  make  such  changes  as  the  exigencies  of 
the  time  may  seem  to  call  for.  We  can  scarcely  conceive  of  an 
amendment  to  a  nation's  constitution  which  does  not  advance 
beyond  the  limits  set  by  previous  amendments,  and  certainly  be- 

™Ibid.  171-172. 

"Ibid.  172. 

"United  States  v.  Reese  (1875)  92  U.  S.  214;  United  States  v.  Cruik- 
shank  (1875)  92  U.  S.  542,  555;  Civil  Rights  Cases  (1883)  109  U.  S. 
3,  49;  Ex  parte  Yarbrough  (1884)    no  U.  S.  651,  665. 
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yond  the  limits  of  the  original  instrument  itself.  As  time  ad- 
vances and  conditions  change  it  is  necessary  that  there  should  be 
some  method  whereby  the  original  instrument  of  government  may 
be  "made  better"  (to  revert  to  the  literal  meaning  of  the  word 
''amend"),  in  order  that  it  may  cope  adequately  with  these  new 
conditions.  Obviously,  a  government  based  upon  a  written  con- 
stitution cannot  progress  satisfactorily  unless  that  instrument  itself 
is  also  susceptible  of  enlargement.  The  amending  power  of  our 
federal  Constitution  is  too  comprehensive,  too  great  an  attribute 
of  sovereignty  vested  in  the  majority  by  the  very  compact  under 
which  the  States  and  the  people  of  the  States  agreed  to  come  into 
the  Union,  to  be  capable  of  adequate  definition  merely  by  com- 
parison with  the  ordinary  limitations  upon  the  power  to  amend  a 
State  constitution,  or  articles  of  incorporation,  or  the  much  more 
technical  limitations  on  the  various  forms  of  pleadings. 

We  are  not  dealing  with  such  a  narrow  technical  subject,  but 
rather  with  that  enormous  subject,  almost  limitless  in  its  compre- 
hension, namely,  the  will  of  a  nation.  The  preamble  of  the  Con- 
stitution begins  with  these  words :  "We  the  people  of  the  United 
States."  Are  not  these  people  the  people  of  the  individual  States 
taken  collectively?  Is  not  this  very  preamble  a  conclusive  recog- 
nition by  each  State  as  it  came  into  the  Union  that  the  only  real 
basic  sovereignty  is  meant  to  repose  in  all  the  people  as  one  body? 
This  is  simply  stating  briefly  the  fundamental  principle  of  our 
Constitution  which  has  been  continually  enunciated.19  The  amend- 
ment clause  in  the  Constitution  is  the  great  safety-valve,  so  to 
speak,  whereby  these  people  are  assured  always  of  the  power  to 
make  durable  and  effective  that  more  perfect  union  of  which  the 
preamble  speaks.  If  all  this  be  true,  then  it  is  submitted  that 
there  are,  strictly  speaking,  no  inherent  limitations  upon  the 
amending  power;  that  this  power  knows  no  inherent  bounds  other 
than  those  of  the  very  will  of  the  Nation  itself.  This  must  be 
doubly  clear  if  we  stop  for  a  moment  to  consider  in  more  detail 
the  conditions  under  which  our  Constitution  was  adopted  and 
the  nature  and  object  of  the  new  government  which  it  created. 
The  thirteen  States  grew  dissatisfied  with  their  Articles  of  Con- 
federation, with  their  mere  shadow  of  a  government  without  the 

"See:  Chisholm  v.  Georgia  (1793)  2  Dall.  419,  471;  Martin  v.  Hunter 
(1816)  1  Wheat.  304,  324,  325;  McCulloch  v.  Maryland  (1819)  4  Wheat. 
316,  403,  405;  Cohens  v.  Virginia  (1821)  6  Wheat.  264,  389;  White  v.  Hart 
(1871)  13  Wall.  646,  650;  In  re  Debs  (1895)  158  U.  S.  564.  578;  Downes  v. 
Bidwell  (1901)  182  U.  S.  244,  378;  Kansas  v.  Colorado  (1907)  206  U.  S. 
46,  81. 
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substance.  So  State  conventions  and  a  National  Convention  were 
called,  and  a  majority  of  those  thirteen  States  framed  an  instrument 
which  they  believed  was  better  adapted  to  their  needs  and  which 
would  ''form  a  more  perfect  union."  This  government  which  they 
framed  was  a  dual  one,  a  central  government  with  enumerated  and 
limited  powers,  State  governments  with  broader  powers ;  national 
sovereignty  in  certain  matters,  State  sovereignty  in  the  others. 
Nine  of  the  States  said  to  the  remaining  four,  "Our  new  govern- 
ment is  now  operative.  You  may  enter  this  Union  by  ratification 
of  the  new  Constitution  or  remain  outside,  as  you  choose." 

Call  this  usurpation  of  power  by  the  majority,  a  mild  form  of 
revolution,  or  what  you  will,  but  in  its  last  analysis  it  was  nothing 
more  than  the  will  of  a  nation  feebly  held  together,  seeking  change, 
seeking  stronger  ties,  in  their  governmental  system.20  The  men 
who  framed  this  new  Constitution  foresaw  from  experience  that 
even  with  this  "more  perfect  union"  the  will  of  the  majority  must 
prevail,  if  not  calmly,  then  otherwise,  and  that  since  this  was  so, 
the  majority  must  be  given  wide  latitude  to  change  the  instru- 
ment as  time  went  on.  Otherwise,  they  equally  foresaw  that  the 
majority  might  force  upon  the  minority  what  the  latter  had  re- 
fused to  give  voluntarily.  In  other  words,  our  forefathers  asked 
themselves,  "How  can  we  best  avoid  an  overthrow  of  this  new 
government,  such  as  the  overthrow  of  the  old  government ;  how 
can  we  best  make  this  Union  perpetual?"  For  the  Articles  of 
Confederation  had  declared  that  the  government  under  it  should 
be  perpetual,  in  fact,  the  very  title  of  that  instrument  was  "Articles 
of  Confederation  and  Perpetual  Union,"  and  yet  that  government 
lasted  only  seven  years.  Our  forefathers  answered  these  ques- 
tions to  a  large  extent  by  inserting  in  the  Constitution  the  amend- 
ing clause.  The  Articles  of  Confederation  contained  no  provision 
for  amendment  without  the  concurrence  of  all  the  States.21  They 
were  not  blind  to  the  curtailment  of  State  sovereignty,  on  the  one 
hand,  or  of  national  sovereignty,  on  the  other,  which  such  power 
might  necessarily  lead  to.  So  the  Constitution,  as  finally  ratified 
and  adopted  by  the  necessary  nine  States,  contained  but  two  ex- 
press restrictions  upon  the  amending  power,  and  when  other 
States  subsequently  ratified  they  necessarily  agreed  to  this  clause 
as  it  stood.     If  the   framers  had   felt  it  necessary  to  curtail  the 

20On  this  point,  the  remarks  of  certain  members  of  the  National  Con- 
vention, notably  Hamilton  and  Gerry,  are  particularly  instructive.  See 
5  Elliot's  Debates  532-4. 

!'See  Article   XIII. 
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will  of  the  majority  to  a  greater  extent,  why  were  not  more 
express  limitations  inserted?  It  is  to  be  regretted  that  the  amend- 
ing power  was  not  made  the  subject  of  lengthy  debate  in  the 
National  Convention.  However,  this  also  is  of  itself  significant 
of  the  recognition  of  a  power  that  should  not  be  circumscribed. 
Brief  as  the  arguments  were,  they  are  nevertheless  extremely  en- 
lightening, and  a  careful  reading  of  the  language  which  they  con- 
tain is  absolutely  essential  to  a  thorough  knowledge  of  the  scope 
of  the  amending  power  as  the  framers  of  the  Constitution  under- 
stood it  and  intended  that  it  should  be  understood.  The  follow- 
ing is  a  transcript  of  practically  the  entire  debate  upon  the  ques- 
tion. 

"In  Committee  of  the  Whole,  June  5,  1787.  *  *  *  The  thir- 
teenth resolution,  to  the  effect  that  provision  ought  to  be  made  for 
hereafter  amending  the  system  now  to  be  established,  without 
requiring  the  assent  of  the  national  legislature  *  *  *  being  taken 
up  — 

"Mr.  Pinckney  doubted  the  propriety  or  necessity  of  it. 

"Mr.  Gerry  favored  it.  The  novelty  and  difficulty  of  the  ex- 
periment requires  periodical  revision.  The  prospect  of  such  a 
revision  would  also  give  intermediate  stability  to  the  government. 
Nothing  had  yet  happened  in  the  states  where  this  provision  ex- 
isted to  prove  its  impropriety.  The  proposition  was  postponed  for 
further  consideration.22 

"In  Committee  of  the  Whole,  June  II,  1787.  The  thirteenth 
resolution  for  amending  the  national  Constitution,  hereafter,  with- 
out consent  of  the  national  legislature,  being  considered,  several 
members  did  not  see  the  necessity  of  the  resolution  at  all,  nor  the 
propriety  of  making  the  consent  of  the  national  legislature  un- 
necessary. 

"Col.  Mason  urged  the  necessity  of  such  a  provision.  The 
plan  now  to  be  formed  will  certainly  be  defective,  as  the  Confed- 
eration has  been  found  on  trial  to  be.  Amendments,  therefore, 
will  be  necessary ;  and  it  will  be  better  to  provide  for  them  in  an 
easy,  regular,  and  constitutional  way,  than  to  trust  to  change  and 
violence.  It  would  be  improper  to  require  the  consent  of  the 
national  legislature,  because  they  may  abuse  their  power,  and 
refuse  their  assent  on  that  very  account.  The  opportunity  for 
such  an  abuse  may  be  the  fault  of  the  Constitution  calling  for 
amendment. 

"Mr.   Randolph   enforced  these  arguments. 

"The  words  'without  requiring  consent  of  the  national  legis- 
lature' were  postponed.  The  other  provision  in  the  clause  passed, 
nem.  con.23 

225  Elliot's  Debates  157.  It  is  not  thought  necessary  to  give  the  votes 
here   recorded. 

^5  Elliot's  Debates  182. 
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"In  Convention,  Monday,  September  10 — 1787.  Mr.  Gerry 
moved  to  reconsider  article  19,  viz. : — 'On  the  application  of  the 
legislatures  of  two  thirds  of  the  states  in  the  Union,  for  an 
amendment  of  this  Constitution,  the  legislature  of  the  United 
States  shall  call  a  convention  for  that  purpose.' 

"This  Constitution,  he  said,  is  to  be  paramount  to  the  state 
constitutions.  It  follows,  hence,  from  this  article,  that  two  thirds 
of  the  states  may  obtain  a  convention,  a  majority  of  which  can 
bind  the  union  to  innovations  that  may  subvert  the  state  consti- 
tutions altogether.  He  asked  whether  this  was  a  situation  proper 
to  be  run  into. 

"Mr.  Hamilton  seconded  the  motion;  but,  he  said,  with  a  dif- 
ferent view  from  Mr.  Gerry.  He  did  not  object  to  the  conse- 
quences stated  by  Mr.  Gerry.  There  was  no  greater  evil  in 
subjecting  the  people  of  the  United  States  to  the  major  voice,  than 
the  people  of  a  particular  state.  It  had  been  wished  by  many,  and 
was  much  to  have  been  desired,  that  an  easier  mode  of  introduc- 
ing amendments  had  been  provided  by  the  Articles  of  the  Con- 
federation. It  was  equally  desirable  now,  that  an  easy  mode 
should  be  established  for  supplying  defects  which  will  probably 
appear  in  the  new  system.  The  mode  proposed  was  not  adequate. 
The  state  legislatures  will  not  apply  for  alterations,  but  with  a 
view  to  increase  their  own  powers.  The  national  legislature  will 
be  the  first  to  perceive,  and  will  be  most  sensible  to,  the  necessity 
of  amendments ;  and  ought  also  to  be  empowered,  whenever  two 
thirds  of  each  branch  should  concur  to  call  a  convention.  There 
could  be  no  danger  in  giving  this  power,  as  the  people  would 
finally  decide  in  the  case. 

"Mr.  Madison  remarked  on  the  vagueness  of  the  terms,  'call 
a  convention  for  the  purpose,'  as  sufficient  reason  for  reconsider- 
ing the  article.  How  was  a  convention  to  be  formed? — By  what 
rule  decide? — What  the  force  of  its  acts? 

"On  the  motion  of  Mr.  Gerry,  to  reconsider, — 

"Massachusetts,  Connecticut,  Pennsylvania,  Delaware,  Mary- 
land, Virginia,  North  Carolina,  South  Carolina,  Georgia,  ay,  9 ; 
Xew  Jersey,  no,   1 ;  New  Hampshire,  divided. 

"Mr.  Sherman  moved  to  add  to  the  article, — 
'or  the  legislature  may  propose  amendments  to  the  several  states 
for  their  approbation ;  but  no  amendments  shall  be  binding  until 
consented  to  by  the  several  states.' 

"Mr.  Gerry  seconded  the  motion. 

"Mr.  'Wilson  moved  to  insert  'two  thirds  of  before  the  words 
'several  states';  on  which  amendment  to  the  motion  of  Mr.  Sher- 
man.— 

"Xew  Hampshire,  Pennsylvania,  Delaware,  Maryland,  Vir- 
ginia, ay,  5 ;  Massachusetts,  Connecticut,  New  Jersey,  North  Car- 
olina,  South  Carolina,  Georgia,   no,  6. 

"Mr.  Wilson  then  moved  to  insert  'three  fourths  of  before 
'the  several  states' ;  which  was  agreed  to,  netn.  con. 
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"Mr.  Madison  moved  to  postpone  the  consideration  of  the 
amended  proposition,  in  order  to  take  up  the  following : — 

'The  legislature  of  the  United  States,  whenever  two  thirds  of 
hoth  Houses  shall  deem  necessary,  or  on  the  application  of  two 
thirds  of  the  legislatures  of  the  several  states,  shall  propose  amend- 
ments to  this  Constitution,  which  shall  be  valid,  to  all  intents  and 
purposes,  as  part  thereof,  when  the  same  shall  have  been  ratified 
bv  three,  fourths,  at  least,  of  the  legislatures  of  the  several  states, 
or  by  conventions  in  three  fourths  thereof,  as  one  or  the  other 
mode  of  ratification  may  be  proposed  by  the  legislature  of  the 
United  States.' 

"Mr.  Hamilton  seconded  the  motion. 

"Mr.  Rutledge  said  he  never  could  agree  to  give  a  power  by 
which  the  articles  relating  to  slaves  might  be  altered  by  the  states 
not  interested  in  that  property  and  prejudiced  against  it.  In  order 
to  obviate  this  objection,  these  words  were  added  to  the  proposi- 
tion : 

"  'provided  that  no  amendments,  which  may  be  made  prior  to 
the  year  1808,  shall  in  any  manner  affect  the  fourth  and  fifth 
sections  of  the  seventh  article." 

"The  postponement  being  agreed  to. — 

"On  the  question  on  the  proposition  of  Mr.  Madison  and 
Mr.  Hamilton,  as  amended. — 

"Massachusetts,  Connecticut,  New  Jersey,  Pennsylvania, 
Maryland,  Virginia,  North  Carolina,  South  Carolina,  Georgia, 
ay,  9 ;  Delaware,  no,  1 ;  New  Hampshire,  divided.24 

"In  Convention,  Saturday,  September  15th. 

"Art.  5. 

'  'The  Congress,  whenever  two  thirds  of  both  Houses  shall 
deem  necessary,  or  on  the  application  of  two  thirds  of  the  legis- 
latures of  the  several  states,  shall  propose,  amendments  to  this 
Constitution,  which  shall  be  valid  to  all  intents  and  purposes  as 
part  thereof,  when  the  same  shall  have  been  ratified  by  three 
fourths  at  least  of  the  legislatures  of  the  several  states,  or  by 
conventions  in  three  fourths  thereof,  as  the  one  or  the  other  mode 
of  ratification  may  be  proposed  by  the  Congress ;  provided,  that 
no  amendment  which  may  be  made  prior  to  the  year  1808  shall  in 
any  manner  affect  the  first  and  fourth  clauses  in  the  ninth  section 
of  article  I.' 

"Mr.  Sherman  expressed  his  fears  that  three  fourths  of  the 
states  might  be  brought  to  do  things  fatal  to  particular  states ;  as 
abolishing  them  altogether,  or  depriving  them  of  their  equality  in 
the  Senate.  He  thought  it  reasonable  that  the  proviso  in  favor  of 
the  states  importing  slaves  should  be  extended,  so  as  to  provide 
that  no  state  should  be  affected  in  its  internal  police,  or  deprived 
of  its  equality  in  the  Senate.25     *     *     * 
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"Mr.  Sherman  moved,  according  to  his  idea  above  expressed, 
to  annex  to  the  end  of  the  article  a  further  proviso, — 'that  no  state 
shall,  without  its  consent,  be  affected  in  its  internal  police,  or  de- 
prived of  its  equal  suffrage  in  the  senate.' 

"Mr.  Madison,  Begin  with  these  special  provisos,  and  every 
state  will  insist  on  them,  for  their  boundaries,  exports,  etc. 

"On  the  motion  of  Mr.   Sherman, — 

"Connecticut.  Xew  Jersey,  Delaware,  ay.  3  ;  Xew  Hampshire. 
Massachusetts.  Pennsylvania.  Maryland,  "Virginia,  North  Caro- 
lina. South   Carolina,  Georgia,  no,  8. 

"Mr.  Sherman  then  moved  to  strike  out  Article  V  altogether. 

"Mr.  BrEarly  seconded  the  motion;  on  which. — 

"Connecticut,  Xew  Jersey,  ay.  2  ;  Xew  Hampshire.  Massachu- 
setts,  Pennsylvania.   Maryland,   Virginia,   Xorth    Carolina.    £ 
Carolina,  Georgia,  no,  8 ;  Delaware,  divided. 

"Mr.  Gouverneur  Morris  moved  to  annex  a  further  pro- 
viso,— 'that  no  state,  without  its  consent,  shall  be  deprived  of  its 
equal  suffrage  in  the  Senate.' 

"This  motion,  being  dictated  by  the  circulating  murmurs  of 
the  small  states,  was  agreed  to  without  debate,  no  one  opposing 
it,  or,  on  the  question,  saying  Xo."  26 

What  language  could  be  more  explicit  to  show  that  there  are 
no  inherent  limitations  on  the  amending  power,  and  that  the 
framers  of  our  Constitution  intended  that  there  should  be  none? 
Every  sentence  is  too  clear  to  require  further  analysis.  Xo  where, 
throughout  the  entire  debate  upon  this  question  do  we  find  even 
the  slightest  suggestion  that  there  exists  an  implied  prohibition 
of,  or  protection  against,  an  indefinite  extension  of  the  amending 
power, — a  fact  which  is  in  such  sharp  contrast  with  the  debates 
on  the  other  powers  to  be  exercised  under  the  Constitution.  For 
example,  when  Roger  Sherman  was  moving  for  the  annexation  of 
several  provisos  to  the  amending  clause,  and  when  James  Madison 
replied,  "Begin  with  these  special  provisos,  and  every  state  will 
insist  on  them  for  their  boundaries,  exports,  etc.."  why  do  we 
not  find  an  intimation  from  Mr.  Sherman  or  his  supporters  that 
such  last  provisos  inherently  or  impliedly  existed,  if  they  really 
did  exist?  James  Madison  very  adequately  showed  the  pulse  of 
the   Convention    on   this   point   in   the    Federalist    when    he   said : 

"That  useful  alterations  will  be  suggested  by  experience, 
could  not  but  be  foreseen.  It  was  requisite,  therefore,  that  a 
mode  for  introducing  them  should  be  provided.  The  mode  pre- 
ferred by  the  convention  seems  to  be  stamped  with  every  mark  of 
propriety.     It  guards  equally  against  that  extreme  facility,  which 
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would  render  the  Constitution  too  mutable ;  and  that  extreme  diffi- 
culty, which  might  perpetuate  its  discovered  faults.  It,  moreover, 
equally  enables  the  general  and  the  State  governments  to  originate 
the  amendment  of  errors,  as  they  may  be  pointed  out  by  the  ex- 
perience on  one  side,  or  on  the  other.  The  exception  in  favor  of 
the  equality  of  suffrage  in  the  Senate,  was  probably  meant  as  a 
palladium  to  the  residuary  sovereignty  of  the  States,  implied  and 
secured  by  that  principle  of  representation  in  one  branch  of  the 
legislature ;  and  was  probably  insisted  on  by  the  States  particu- 
larly attached  to  that  equality.  The  other  exception  must  have 
been  admitted  on  the  same  considerations  which  produced  the 
privilege  defended  by  it."  2T 

Therefore,  the  supposed  amendments  which  Mr.  Machen  cites 
as  being  inherently  unconstitutional,  are  not  inherently  so,  for  "the 
people  made  the  constitution,  and  the  people  can  unmake  it.  It 
is  the  creature  of  their  will,  and  lives  only  by  their  will." 28 
Whether  they  are  unconstitutional  because  of  the  words  of  ex- 
press limitation,  will  now  be  considered. 

II. 

The  express  limitations  on  the  amending  power  contained  in 
Article  V  of  the  Constitution  are  these :  "Provided  that  no  Amend- 
ment which  may  be  made  prior  to  the  Year  One  thousand  eight 
hundred  and  eight  shall  in  any  Manner  affect  the  first  and  fourth 
Clauses  in  the  Ninth  Section  of  the  first  Article ;  and  that  no  State, 
without  its  Consent,  shall  be  deprived  of  its  equal  Suffrage  in  the 
Senate." 

As  Mr.  Machen  says,  "The  clauses  which  were  thus  made 
unamendable  prior  to  the  year  1808  are  the  clause  prohibiting  the 
abolition  of  the  slave  trade  before  that  year,  and  the  clause  re- 
quiring direct  taxes  to  be  apportioned  among  the  states  in  pro- 
portion to  the  decennial  census."  29  Since  these  two  provisions  are 
now  obsolete,  we  may  pass  at  once  to  a  consideration  of  what  is 
meant  by  the  last  provision,  namely,  "that  no  State,  without  its 
Consent,  shall  be  deprived  of  its  equal  Suffrage  in  the  Senate." 
Mr.  Machen  states  that  this  provision  necessarily  requires  four 
things:  1.  The  continuance  of  the  Senate.  2.  The  continuance  of 
the  several  States.  3.  The  continuance  of  the  several  States  as 
autonomous   political    communities.      4.    The    continuance   of    the 

"Federalist,    number    43;    Works,    Alexander    Hamilton    (Constitutional 
ed. )    Vol.  XI,  pp.  364-5. 

""Chief  Justice  Marshal!  in  Cohens  v.  Virginia  (1821)  6  Wheat.  264.  389. 
a23  Harv.  L.  Rev.  172. 
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original  composition  of  the  States  unless  altered  by  their  own  con- 
sent.30    Let  us  consider  each  one  of  these  propositions  separately. 

The  necessity  for  the  continuance  of  the  Senate  with  general 
legislative  power  equal  to  that  of  the  lower  house  of  Congress  is 
admitted.  For  unless  this  be  so  the  very  words  of  the  express 
limitation  might  become  a  nullity.  Mr.  Machen  very  correctly 
says  that  "a  state  could  not  be  deprived  of  its  equal  suffrage  in 
the  Senate  merely  by  abolishing  the  Senate,  or  reducing  it  to  a 
body  merely  advisory,  concentrating  all  legislative  power  in  the 
House  of  Representatives."  31  However,  beyond  this  guaranty, — 
namely,  that  it  shall  continue  as  a  body  dividing  the  legislative 
power  with  a  lower  house,  there  would  seem  to  be  no  further  re- 
striction as  to  its  existence  or  functions.  For  example,  there  is 
nothing  to  prevent  an  amendment  from  taking  from  the  Senate 
its  judicial  power  to  sit  as  a  court  for  the  trial  of  impeachments 
preferred  by  the  House  of  Representatives,  or  its  executive  power 
to  pass  upon  treaties,  or  from  allowing  each  State  three  Sena- 
tors in  place  of  two,  or  even  allowing  the  Senate  to  originate 
money  bills. 

The  necessity  for  the  continuance  of  the  several  States  is 
likewise  admitted,  to  this  extent :  that,  subject  to  the  various 
changes  which  are  presently  to  be  discussed,  no  State  can  be  de- 
prived of  its  own  existence  without  its  consent.  That  is,  there 
shall  always  be  a  Rhode  Island,  a  Virginia,  a  New  York  and  so 
on,  unless  these  States  themselves  wish  otherwise. 

The  necessity  for  the  continuance  of  the  States  as  autonomous 
political  communities  is  also  admitted,  but  not  in  the  sense  in 
which  Mr.  Machen  understands  it.  Autonomy,  when  viewed  in 
the  light  of  the  Constitution,  cannot  mean  complete  autonomy. 
This  Mr.  Machen  would  seem  to  admit  when  he  concedes  "that 
a  constitutional  amendment  may  cut  down  the  powers  of  the 
state," 32  for  we  can  hardly  conceive  of  an  amendment  cutting 
down  the  powers  of  the  State  which  would  not,  ipso  facto,  curtail 
the  State's  self-government  in  some  way  or  another.  Autonomy 
means  the  state  of  independence.  But  from  the  very  fact  that, 
from  the  adoption  of  the  Constitution,  the  States  surrendered 
some  of  their  independence  to  a  federal  government  and  bound 
themselves   in   allegiance   to  that   federal  government,   the   word 

3023  Harv.  L.   Rev.   172-173. 
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autonomy,  unless  qualified  in  its  original  definition,  cannot  be 
correctly  applied.33  In  other  words,  if  used  in  its  strict  meaning, 
as  Air.  Machen  would  have  us  use  it,  it  amounts  to  a  contradiction 
of  the  fundamental  principle  of  our  dual  system  of  government. 
This  is  too  obvious  to  necessitate  lengthier  explanation.  Only 
nations  are  strictly  autonomous.  No  one  will  contend  that  each 
State  is  in  itself  a  nation.  Therefore,  when  Air.  Machen  adds  that 
an  amendment  "cannot  deprive  the  state  of  its  capacity  for  self- 
government  within  its  sphere  as  thus  restricted,"  3i  without  act- 
ually defining  that  sphere,  he  virtually  contradicts  the  very  state- 
ment which  he  had  previously  made.35 

Having  answered  these  three  propositions,  we  have  also  neces- 
sarily stated  the  true  reasons  underlying  the  unconstitutionality  of 
certain  amendments  suggested  by  Mr.  Machen, — namely,  an 
amendment  substituting  two  or  more  independent  confederacies 
in  the  place  of  the  union  of  all  the  States,  and  an  amendment 
abolishing  the  several  State  governments,  with  the  provision  that 
all  the  powers  of  the  British  Parliament  should  be  lodged  in  a 
national  congress.36  Since  the  continuance  of  the  Senate,  of  the 
States,  and  of  the  autonomy  of  the  States  within  a  necessarily 
limited  meaning  when  applied  to  a  dual  system  of  government,  are 
directly  implied  from  the  very  words  of  the  express  limitation, 
which  otherwise  would  amount  to  a  nullity,  a  fortiori  must  the 
governments  of  the  separate  States  and  the  union  of  all  the  States 
continue.  In  other  words,  an  amendment  not  authorized  by  every 
State  repealing  either  the  whole  or  a  part  of  the  express  proviso 
in  the  amendment  clause  would  be  unconstitutional. 

This  brings  us  to  the  fourth  proposition,  namely,  the  continu- 

"Even  before  the  Declaration  of  Independence,  none  of  the  Colonies 
had  the  jus  summi  imperii,  none  were  sovereign  states  in  the  broad  sense 
of  the  word  sovereign.     See  i  Story,  Commentaries   (5th  ed.)  207. 

Zi2Z  Harv.  L.  Rev.   173. 

35It  should  be  noted  that  Mr.  Machen's  statement  (p.  173)  that  the 
proviso  under  discussion  "was,  therefore,  aptly  described  in  the  Federalist 
as  'a  palladium  to  the  residuary  sovereignty  of  the  States.'  "  may  be  mis- 
leading: True,  in  the  Federalist,  No.  43  (Const,  ed..  Works  of  Hamilton, 
Vol.  11,  p.  364),  James  Madison  did  use  this  expression,  and  Alexander 
Hamilton  further  explained  it  when  he  said  in  the  Federalist,  No.  62 
(Const,  ed.,  Works  of  Hamilton,  Vol.  12,  p.  127), — "In  this  spirit  it  may  be 
remarked,  that  the  equal  vote  allowed  to  each  State  is  at  once  a  constitu- 
tional recognition  of  the  portion  [italics  inserted]  of  sovereignty  remaining 
in  the  individual  States,  and  an  instrument  for  preserving  that  residuary 
sovereignty."  But  there  is  no  basis  for  the  implication  that  these  statesmen 
intended  to  build  a  wall,  so  to  speak,  around  that  "portion  of  sovereignty," 
without   realizing  that   it  might  vary   in   size. 
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ance  of  the  original  composition  of  the  States  unless  altered  by 
their  own  consent.  This  is  the  basis  of  Mr.  Machen's  main  con- 
tention.    He  says, 

"the  guaranty  of  equal  suffrage  was  in  favor  of  the  states  as 
they  existed  in  1789  and  as  they  might  subsequently  be  changed 
by  their  own  consent  or  in  pursuance  of  their  own  laws.  If  this 
were  not  so,  the  guaranty  of  equal  suffrage  in  the  Senate  might 
be  nullified  merely  by  changing  the  state  itself.  For  example,  it 
will  hardly  be  claimed  that  three-fourths  of  the  states  by  a  con- 
stitutional amendment  could  force  a  territorial  addition  upon  a 
small  state  and  thus  by  enlarging  its  electorate  deprive  the  resi- 
dents of  the  original  territorial  limits  of  the  state  of  their  exclu- 
sive right  to  elect  members  of  their  state  legislature  and  thus  indi- 
rectly to  choose  two  United  States  Senators.  For  example,  would 
it  be  possible  for  three-fourths  of  the  states  by  a  constitutional 
amendment  to  provide  that  the  Island  of  Porto  Rico,  with  a  popu- 
lation largely  in  excess  of  the  present  State  of  Rhode  Island, 
should  be  annexed  to  that  state  without  its  consent,  and  that  the 
inhabitants  of  Porto  Rico  should  have  the  right  to  vote  in  state 
elections  anything  in  the  constitution  or  laws  of  Rhode  Island  to 
the  contrary  notwithstanding?  Would  not  such  a  constitutional 
amendment  deprive  Rhode  Island  of  its  suffrage  in  the  Senate? 
It  is  true  that  two  Senators  would  continue  to  sit  nominally  as 
Senators  from  Rhode  Island,  but  the  Rhode  Island  which  they 
would  represent  would  not  be  the  Rhode  Island  known  to  the 
Constitution.  That  Rhode  Island  would  be  swallowed  up  and 
lost.    The  name  might  remain:  the  substance  would  be  gone."  37 

This  conclusion  of  Mr.  Machen's  is  not  admitted,  on  the  con- 
trary, it  is  believed  to  be  unsound,  and  it  is  submitted  that  such 
a  territorial  change  in  the  State  of  Rhode  Island,  if  effected  by  an 
amendment  would  be  constitutional.  We  must  not  be  led  into 
the  mistake  of  analyzing  this  power  of  amendment  in  the  light 
of  what  may  be  done,  or  rather  of  what  may  not  be  done,  under 
certain  restrictive  clauses  in  the  main  body  of  the  Constitution, — 
a  mistake  which  one  is  easily  led  into,  and  which  creates  a  totally 
erroneous  conception  of  the  power  of  amendment.  It  is  true  that 
Article  IV,  sec.  3,  par.  1,  of  the  Constitution  expressly  says  that 
''no  new  State  shall  be  formed  or  erected  within  the  Jurisdiction 
of  any  other  State ;  nor  any  State  be  formed  by  the  Junction  of  two 
or  more  States,  or  Parts  of  States,  without  the  Consent  of  the  Leg- 
islatures of  the  States  concerned,  as  well  as  of  the  Congress."  Per- 
haps we  may  correctly  imply  from  these  words  the  further  re- 
striction against  any  change  whatsoever  in  the  territorial  limits 
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of  a  State  without  its  consent.  But  however  this  may  be,  there 
is  no  restriction  against  amending  this  clause  or  even  abolishing 
it  altogether.  There  is  absolutely  no  proviso,  express  or  implied, 
in  the  amending  clause,  which  would  warrant  any  such  conclu- 
sion. On  the  contrary,  the  words  of  James  Madison  in  the  Na- 
tional Convention  distinctly  overrule  any  such  conclusion,  for  did 
he  not  recognize  that  there  existed  no  such  restriction  when  he 
said :  "Begin  with  these  special  provisos  and  every  state  will  insist 
upon  them  for  their  boundaries,  exports,  etc."3S  Madison's 
advice  was  followed.  If  inherent  restrictions  already  existed 
against  changing  a  State's  boundaries  without  its  consent,  why 
should  Madison  have  made  the  suggestion  that  he  did?  Why 
was  his  suggestion  not  seized  upon  and  made  the  basis  for  an 
express  provision?  Where  do  we  find,  in  any  shape  or  form,  the 
limitation  contended  for?  If  the  suggested  amendment  were 
adopted  and  were  really  valid,  where,  says  Mr.  Machen,  would 
be  the  Rhode  Island  known  to  the  Constitution?  The  conclusive 
answer  is  that  Rhode  Island  voluntarily  subjected  itself  to  the  will 
of  the  majority  of  the  States  when  it  ratified  the  Constitution  and 
the  power  of  amendment  therein  contained ; — subjected  itself  to 
the  possible  decree  that  "the  Rhode  Island  known  to  the  Consti- 
tution" should  be  changed, — not  deprived  of  its  actual  existence 
or  of  its  basic  self-government,  be  it  remembered,  but  expanded 
or  diminished  territorially.  However,  this  entire  question  of  an- 
nexation of  territory  to  a  State  without  a  State's  consent  is  purely 
an  academic  one,  and  therefore  a  lengthier  discussion  of  it  would 
throw  little  light  upon  the  Fifteenth  Amendment.  Suffice  it  to 
say  that  the  underlying  principle  in  both  cases  must  be  the  same, 
and  let  us  pass  to  the  precise  question  before  us,  which  is  not  a 
question  of  territory,  but  a  question  of  people. 

All  must  agree  with  Mr.  Machen  that  the  word  "State"  in  the 
express  limitation  upon  the  amending  power  is  not  used  in  a  geo- 
graphical sense.39  James  Madison  in  the  Virginia  legislature  in 
1800  said : 

"It  is  indeed  true,  that  the  term  'states'  is  sometimes  used  in  a 
vague  sense,  and  sometimes  in  different  senses,  according  to  the 
subject  to  which  it  is  applied.  Thus  it  sometimes  means  the 
separate  sections  of  territory  occupied  by  the  political  societies 
within    each;    sometimes   the   particular    governments   established 

^See  ante,  p.  429. 
3923  Harv.  L.  Rev.  175. 


THE  FIFTEENTH  AMENDMENT.  435 

bv  those  societies ;   sometimes   those   societies,  as   organized    into 

those    particular   governments ;    and    lastly,    it  means    the   people 

composing    those    political    societies,    in    their  highest    sovereign 
capacity."  40 

To  the  same  effect  is  the  language  of  Justice  Wilson  in  the 
famous  case  of  Cliisholm  v.  Georgia, — 41  a  case  which  Mr.  Machen 
also  cites.  Justice  Wilson  defined  a  State  as  ''a  complete  body  of 
free  persons  united  together  for  their  common  benefit,  to  enjoy 
peaceably  what  is  their  own,  and  to  do  justice  to  others.  It  is  an 
artificial  person.  *  *  *  In  all  our  contemplations,  however,  concern- 
ing this  feigned  and  artificial  person,  we  should  never  forget,  that, 
in  truth  and  nature,  those,  who  think  and  speak,  and  act,  are 
men." 

To  the  same  effect  are  the  words  of  Justice  Iredell  in  the  case 
of  Penhallow  v.  Doane's  Adm'r.*'1  which  Mr.  Machen  quotes: 
"By  a  State  forming  a  Republic  (speaking  of  it  as  a  moral  person ) 
I  do  not  mean  the  Legislature  of  the  State,  the  Executive  of  the 
State,  or  the  Judiciary,  but  all  the  citizens  which  compose  that 
State,  and  are,  if  I  may  so  express  myself,  integral  parts  of  it; 
all  together  forming  a  body  politic." 

In  the  case  of  Lane  County  v.  Oregon*3  Chief  Justice  Chase 
said :  "The  people  of  each  State  compose  a  State,  having  its  own 
government,  and  endowed  with  all  the  functions  essential  to  sep- 
arate and  independent  existence." 

In  the  opinion  rendered  by  Chief  Justice  Chase  in  Texas  v. 
White*4  from  which  Mr.  Machen  also  quotes,  the  Chief  Justice 
said  that, 

"The  primary  conception  is  that  of  a  people  or  community. 
The  people,  in  whatever  territory  dwelling,  either  temporarily  or 
permanently,  and  whether  organized  under  a  regular  government, 
or  united  by  looser  and  less  definite  relations,  constitute  the  state. 
■■'-  ;;:  *  In  the  Constitution  the  term  state  most  frequently  expresses 
the  combined  idea  *  *  *  of  people,  territory,  and  government.  A 
state,  in  the  ordinary  sense  of  the  Constitution,  is  a  political  com- 
munity of  free  citizens,  occupying  a  territory  of  defined  bound- 
aries, and  organized  under  a  government  sanctioned  and  limited 
by  a  written  constitution,  and  established  by  the  consent  of  the 
governed." 

*°I    Story,    Commentaries    (5th   ed.)    sec.    208. 

4'U793)  2  Dall.  419,  455.  See  also  I  Wilson,  Lectures  304-5:  H  Ibid. 
120- 1. 

795)  3  Dall.  54.  93- 
'  «  1868)  7  Wall.  71,  76. 
"(1868)  7  Wall.  700,  720,  721. 
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Continuing,  he  says,  (and  this  is  very  significant  language  for 
the  purposes  of   our   discussion), 

"the  use  of  the  word  in  this  sense  hardly  requires  further  remark. 
In  the  clauses  which  impose  prohibitions  upon  the  States  in  re- 
spect to  the  making  of  treaties,  emitting  of  bills  of  credit,  and 
laying  duties  of  tonnage,  and  which  guarantee  to  the  States  rep- 
resentation in  the  House  of  Representatives  and  in  the  Senate 
[italics  inserted]  are  found  some  instances  of  this  use  in  the  Con- 
stitution.    Others  will  occur  to  every  mind." 

Mr.  Machen  is  correct  in  saying  that  the  leading  commenta- 
tors concur  in  these  definitions,45  and  they  neither  change  them, 
nor  add  anything  to  them.  Judge  Cooley  defined  a  State  as  ''a 
body  politic,  or  society  of  men,  united  together  for  the  purpose 
of  promoting  their  mutual  safety  and  advantage  by  the  joint  ef- 
forts of  their  combined  strength."  46  Justice  Story  in  defining  the 
word  "State"  said.  "In  its  most  enlarged  sense  it  means  the  people 
composing  a  particular  nation  or  community.  In  this  sense  the 
state  means  the  whole  people,  united  into  one  body  politic ;  and 
the  state  and  the  people  of  the  state  are  equivalent  expressions."  47 

If  we  analyze  all  of  these  definitions,  we  do  not  find  in  a  single 
one  of  them  the  slightest  basis  for  the  deduction  which  Mr.  Machen 
makes  that  the  word  "State"  as  used  in  the  Constitution  "means 
primarily  the  body  of  citizens  invested  with  political  rights." 48 
that  is,  the  voting  people  or  the  electorate  to  the  exclusion  of  those 
who  have  not  the  right  of  suffrage.  The  expressions  used  are 
"the  people,"  "free  citizens,"  "free  persons,"  "men,"  "all  the  citi- 
zens," "society  of  men,"  and  "body  politic."  The  expression  "vot- 
ers," "voting  citizens,"  "voting  people,"  or  "electorate"  is  not  used 
in  a  single  instance.  Herein  lies  the  fallacy  of  Mr.  Machen's  argu- 
ment. He  would  have  us  believe  that  only  those  who  have  a  right 
to  vote  comprise  the  body  politic  legally  known  and  recognized  as 
a  State.  It  is  this  false  premise  which  runs  through  his  whole 
argument,  and  without  which  his  whole  argument  must  necessarily 
fall  to  pieces.  In  short,  he  uses  the  word  citizen  as  being  narrowed 
down  to  mean  only  voting  citizens,  whereas  there  is  nothing  to  in- 
dicate this  in  any  of  the  definitions.     On  the  contrary,  it  has  been 

"23  Harv.  L.  Rev.  175. 

"Cooley,  Const.  Urn.  (7th  ed.)   1. 

47 1  Story,  Comm.  (5th  ed.)  sec.  208.  See  also  the  collection  of  author- 
ities in  Luther  v.  Borden  (1849)   7  How.  1,  20-21. 

"23  Harv.  L.   Rev.    174. 
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squarely  decided,  in  the  very  cases49  which  Mr.  Machen  cites  for 
another  proposition,  that  the  word  is  not  synonymous  with  elector 
or  voter,  and  there  is  an  abundance  of  other  authorities  to  the 
same  effect,  showing  also  that  the  question  of  sex  or  age  is  not  in- 
volved. Both  women  and  minors  may  be  citizens.50 
Chief  Justice  Waite  in  Minor  v.  Happersett  said: 

"There  is  no  doubt  that  women  may  be  citizens  *  *  *  .  It 
is  clear  *  *  *  that  the  Constitution  has  not  added  the  right  of 
suffrage  to  the  privileges  and  immunities  of  citizenship  as  they 
existed  at  the  time  it  was  adopted.  This  makes  it  proper  to  in- 
quire whether  suffrage  was  coextensive  with  the  citizenship  of  the 
States  at  the  time  of  its  adoption.  If  it  was,  then  it  may  with 
force  be  argued  that  suffrage  was  one  of  the  rights  which  belonged 
to  citizenship,  and  in  the  enjoyment  of  which  every  citizen  must 
be  protected.  But  if  it  was  not,  the  contrary  may  with  propriety  be 
assumed." 

The  Chief  Justice  then  showed,  by  a  review  of  the  early  State 
constitutions,  that  suffrage  was  not  coextensive  with  the  citizen- 
ship of  the  States  at  the  time  of  the  adoption  of  the  Constitution, 
and  continuing  says, 

''And  still  again,  after  the  adoption  of  the  fourteenth  amend- 
ment, it  was  deemed  necessary  to  adopt  a  fifteenth  *  *  *  .  The 
fourteenth  amendment  had  already  provided  that  no  State  should 
make  or  enforce  any  law  which  should  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States.  If  suffrage  was  one 
of  these  privileges  or  immunities,  why  amend  the  Constitution  to 
prevent  it  being  denied  on  account  of  race,  etc.?  Nothing  is  more 
evident  than  that  the  greater  must  include  the  less,  and  if  all 
were  already  protected,  why  go  through  with  the  form  of  amend- 
ing the  Constitution  to  protect  a  part?"51 

Similarly,  a  year  later.  Chief  Justice  Waite  again  said  in  U.  S. 
v.   Cruikshank. 

"Citizens  are  the  members  of  the  political  community  to  which 
they  belong.     They  are  the  people  who  compose  the  community, 

"Minor  v.  Happersett  (1874)  21  Wall.  162;  U.  S.  v.  Cruikshank  (1875) 
92  U.  S.  542. 

"Amy  v.  Smith  (Ky.  1822)  1  Litt.  327:  Van  Valkenburg  v.  Brown  (1872) 
43  Cal.  43;  Spencer  v.  The  Board  of  Registration  (D.  C.  1873)  29  Am.  Rep. 
582:  U.  S.  v.  Anthony  (1873)  11  Blatch.  200:  Robinson's  Case  (1881)  131 
Mass.  376:  State  v.  Howard  County  Court  (1886)  90  Mo.  ?qt,;  State  v.  Fair- 
lamb  (1894)  121  Mo.  137;  Ritchie  v.  People  (1895)  155  111.  98;  see  also, 
Century  Dictionary,  and  Abbott's  and  Bouvier's  Law  Dictionaries.  It  should 
also  be  noted  that  where  the  word  "men"  was  used  in  the  definitions  of  a 
"State."  it  must  be  taken  to  have  been  used  in  the  usual,  generic  sense. 
See  Eichorn  v.  Mo.,  K.  &  T.  R.  R.  Co.  (1895)  130  Mo.  -,73.  589;  State  v. 
Seiler  I  1900)  106  Wis.  346,  350. 
[874)   21  Wall.   165-175. 
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and  who,  in  their  associated  capacity,  have  established  or  sub- 
mitted themselves  to  the  dominion  of  a  government  for  the  pro- 
motion of  their  general  welfare  and  the  protection  of  their  indi- 
vidual as  well  as  their  collective  rights."  52 

To  recapitulate :  The  State,  in  legal  contemplation,  is  made  up 
of  citizens ;  citizens  comprise  the  people,  and  the  people  comprise 
all  those  persons,  who,  corresponding  to  the  subjects  in  a  non- 
republican  form  of  government,  are  entitled  to  all  the  fundamen- 
tal civil  rights  and  privileges  of  the  State,  and  in  fact  of  all  the 
States,  by  Article  IV,  Section  2  of  the  Constitution. 

Slaves,  before  the  Fourteenth  Amendment,  were  not  persons 
who  were  entitled  to  all  the  civil  rights  and  privileges  of  the 
States.  But  by  the  various  steps  of  President  Lincoln's  Emanci- 
pation Proclamation,  and  of  the  Thirteenth  and  Fourteenth 
Amendments  they  were  so  declared.  A  single  question  remains  to 
be  answered :  Can  the  State,  as  legally  defined,  be  changed  in  its 
composition  ?  Or  stated  more  precisely.  Do  any  reasons  exist 
against  adding  a  new  people  to  the  people  who  already  compose  the 
State  without  the  State's  consent?  Unless  such  reasons  do  exist, 
Mr.  Machen's  long  and  carefully  prepared  line  of  argument,  car- 
ried through  a  great  mass  of  decisions  interpreting  slavery  and 
the  Thirteenth  and  Fourteenth  Amendments,  falls  utterly  to  pieces ; 
we  need  not  follow  him  step  by  step  through  his  tedious  investiga- 
tion, we  need  not  even  struggle  with  him  in  his  dilemma  over  the 
constitutionality  of  the  words  in  Section  1  of  the  Fourteenth 
Amendment  making  negroes,  along  with  all  other  persons,  born 
and  naturalized  in  the  United  States  citizens  of  the  States  wherein 
they  reside,  for  if  the  composition  of  the  State,  as  we  have  de- 
fined it  to  be  within  the  meaning  of  the  Constitution,  may  be 
changed  by  constitutional  amendment,  then  it  matters  not  by  what 
particular  amendment  it  has  been  so  changed. 

YVe  need  not  attempt  to  prove  this  final  point  by  analogy  or 
mere  deduction,  nor  do  we  disagree  with  Mr.  Machen  when  he 
says  that  the  power  vested  in  Congress  by  Article  I,  Section  8, 
par.  4  of  the  Constitution,  "To  establish  an  uniform  rule  of 
naturalization,"  has  no  decisive  bearing  upon  the  question.  Sim- 
ilarly, he  is  correct  in  saying  that  Section  2,  Article  IV  of  the 
Constitution,  which  declares  that  "The  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  in  the  sev- 
eral states,"  and  Section  3  of  the  same  Article  by  which  Congress 
is  given  power  to  admit  new  States,  are  not  controlling. 

52  (1875)  92  U.  S.  549- 
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The  clear,  decisive  language  of  the  Supreme  Court  answers 
the  question  beyond  all  further  doubt.  Moreover,  it  answers  it  in 
that  very  case  of  Texas  v.  White 53  from  which  Mr.  Machen 
quoted,  but  not  fully  enough,  for  he  failed  to  gather  the  true  broad 
meaning  and  effect  of  the  words  of  Chief  Justice  Chase  which  he 
did  quote,  by  omitting  a  subsequent  and  most  pertinent  passage. 
"A  great  social  change,"  said  Chief  Justice  Chase  in  that  opinion, 
in  describing  the  status  of  Texas  at  the  close  of  the  Civil  War, 
"increased  the  difficulty  of  the  situation.  Slaves,  in  the  insurgent 
States,  with  certain  local  exceptions,  had  been  declared  free  by  the 
Proclamation  of  Emancipation ;  and  whatever  questions  might  be 
made  as  to  the  effect  of  that  act,  under  the  Constitution,  it  was 
clear,  from  the  beginning,  that  its  practical  operation,  in  connec- 
tion with  legislative  acts  of  like  tendency,  must  be  complete  en- 
franchisement. Wherever  the  National  forces  obtained  control, 
the  slaves  became  freemen.  Support  to  the  Acts  of  Congress  and 
the  proclamation  of  the  President,  concerning  slaves,  was  made  a 
condition  of  amnesty  by  President  Lincoln,  in  December,  1863, 
and  by  President  Johnson  in  May,  1865.  And  emancipation  was 
confirmed,  rather  than  ordained,  in  the  insurgent  States,  by  the 
Amendment  to  the  Constitution  prohibiting  slavery  throughout  the 
Union,  which  was  proposed  by  Congress  in  February,  1865,  and 
ratified,  before  the  close  of  the  following  autumn,  by  the  requisite 
three-fourths  of  the  states. 

"The  new  freemen  necessarily  became  part  of  the  people,  and 
the  people  still  constituted  the  State;  for  States,  like  individuals, 
retain  their  identity,  though  changed  to  some  extent  in  their  con- 
stituent elements.  And  it  was  the  State,  thus  constituted,  which 
was  now  entitled  to  the  benefit  of  the  constitutional  guaranty."  54 

This  case  is  therefore  squarely  decisive  of  the  point  contended 
for,  namely,  that  a  change  in  a  State's  composition  without  its 
consent  is  not  forbidden.  Texas  at  the  time  of  this  decision  was 
under  a  provisional  government,  and  did  not  ratify  the  Thirteenth 
or  Fourteenth  Amendment  until  1870,  whereas  the  Thirteenth 
Amendment  had  already  been  ratified  by  the  necessary  three- 
fourths  of  the  States  and  declared  in  force  in  1865,  and  so  had 
the  Fourteenth  Amendment  in  1868.  There  is  no  doubt  as  to  this 
particular  language  being  binding,  because  it  is  language  well  with- 

I  [868)   7  Wall.  700. 
r'(  [868)    7   Wall.    728-9.      The   italics   are   inserted. 
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in  the  issue  raised  by  the  parties  to  the  suit,  it  is  language  neces- 
sary to  the  decision,  necessary  to  the  establishment  of  the  right 
of  Texas  to  sue  in  the  Supreme  Court.  That  is,  the  determination 
of  the  composition  of  the  State  of  Texas  at  the  time  of  filing  the 
bill,  or  at  the  time  of  the  suit,  was  a  condition  precedent  to  the 
question  of  whether  or  not  it  was  then  one  of  the  United  States, 
and  therefore,  of  whether  or  not  the  Supreme  Court  had  jurisdic- 
tion. 

Perhaps  it  may  still  be  argued  that  since  (i)  it  has  been  ad- 
mitted in  this  discussion,  that  it  was  not  until  the  adoption  of  the 
Fourteenth  Amendment  that  the  negro  actually  became  a  citizen 
within  the  broad  meaning  of  that  term  as  just  defined,  and  since 
(2)  the  Supreme  Court  in  the  Civil  Rights  Cases?5  emphatically 
decided  that  the  Thirteenth  Amendment  did  no  more  than  simply 
abolish  slavery,  the  language  of  Chief  Justice  Chase  above  quoted 
in  regard  to  the  change  in  the  composition  of  a  State  must  be 
taken  to  be  too  broad,  and  to  have  been  impliedly,  if  not  expressly, 
qualified  by  Justice  Bradley  thirteen  years  later  in  the  Civil  Rights 
Cases.  But  let  us  consider  the  exact  words  of  Justice  Bradley's 
opinion.  "Congress,"  he  said,  "as  we  have  seen,  by  the  Civil 
Rights  Bill  of  1886,  passed  in  view  of  the  Thirteenth  Amendment 
before  the  Fourteenth  was  adopted,  undertook  to  wipe  out  these 
burdens  and  disabilities,  the  necessary  incidents  of  slavery,  con- 
stituting its  substance  and  visible  form ;  and  to  secure  to  all  citi- 
zens of  every  race  and  color,  and  without  regard  to  previous  servi- 
tude, those  fundamental  rights  which  are  the  essence  of  civil 
freedom,  namely,  the  same  right  to  make  and  enforce  contracts, 
to  sue,  be  parties,  give  evidence,  and  to  inherit,  purchase,  lease, 
sell  and  convey  property,  as  is  enjoyed  by  white  citizens.  Whether 
this  legislation  was  fully  authorized  by  the  Thirteenth  Amendment 
alone,  without  the  support  which  it  afterwards  received  from  the 
Fourteenth  Amendment,  after  the  adoption  of  which  it  was  re- 
enacted  with  some  additions,  it  is  not  necessary  to  enquire.  *  *  * 
We  must  not  forget  that  the  province  and  scope  of  the  Thirteenth 
and  Fourteenth  Amendments  are  different ;  the  former  simply 
abolished  slavery :  the  latter  prohibited  the  States  from  abridging 
the  privileges  or  immunities  of  citizens  of  the  United  States ;  from 
depriving  them  of  life,  liberty,  or  property  without  due  process  of 
law,  and  from  denying  to  any  the  equal  protection  of  the  laws."  56 

B5(i883)   109  U.  S.  3- 

56 (1883)   109  U.  S.  22,  23. 
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If  by  implication,  these  words  be  taken  as  a  denial  of  the 
negro's  citizenship  in  the  State  as  Chief  Justice  Chase  defined 
State  and  citizenship,  merely  by  virtue  of  the  Thirteenth  Amend- 
ment, then,  at  the  same  time  and  by  a  similar  implication  must 
these  words  be  taken  as  an  admission  of  the  negro's  citizenship 
in  the  State  as  Chief  Justice  Chase  defined  State  and  citizenship, 
by  virtue  of  the  Fourteenth  Amendment.  So,  assuming  that  the 
language  of  Chief  Justice  Chase  was  later  restricted  in  its  appli- 
cation, the  qualification  had  no  destructive  or  altering  effect  upon 
the  principle  involved,  but  amounted  simply  to  an  explanation. 
The  case  of  Texas  v.  White  still  stands  approved  and  unaltered. 
In  fact,  the  fundamental  principles  which  it  enunciates  have  been 
referred  to  with  approval  by  the  Supreme  Court  some  forty  times. 

It  is  especially  significant  of  the  truth  of  what  has  been  said, 
that  in  February  and  March,  1861,  an  amendment  forbidding  the 
Constitution  from  ever  being  amended  so  as  to  authorize  Congress 
to  interfere  with  the  States'  domestic  institutions,  including  sla- 
very, was  passed  in  both  houses,  but  the  immediate  outbreak  of 
the  war  forestalled  its  submission  to  the  States  for  ratification.  "It 
would  doubtless,"  says  James  Bryce,  "had  peace  been  preserved, 
have  failed  to  obtain  the  acceptance  of  three-fourths  of  the  States, 
and  its  effect  could  only  have  been  to  require  those  who  might 
thereafter  propose  to  amend  the  Constitution  so  as  to  deal  with 
slavery,  to  propose  also  the  repeal  of  this  particular  amendment 
itself."  57 

Before  passing  to  the  last  branch  of  our  subject  there  remain 
to  be  considered  three  hypothetical  cases  put  by  Mr.  Machen. 

First  he  says : 

"Imagine  a  constitutional  amendment  which,  without  altering 
the  territorial  jurisdiction  of  Rhode  Island,  should  provide  that 
all  residents  of  the  City  of  New  York,  or  of  the  territory  of 
Porto  Rico,  or  the  Philippine   Islands,  should  have  the  right  to 

"James  Bryce,  The  American  Commonwealth  (3rd  ed.)  Vol.  I.  p.  368. 
In  this  connection  Mr.  Bryce  inserts  an  instructive  note  in  which  he  says  : 
"The  Greek  Republics  of  antiquity  sometimes  placed  some  particular  law 
under  a  special  sanction  by  denouncing  the  penalty  of  death  on  any  one 
who  should  propose  to  repeal  it.  In  such  cases,  the  man  who  intended  to 
repeal  the  law  so  sanctioned  of  course  began  by  proposing  the  repeal  of 
the  law  which  imposed  the  penalty.  So  it  would  have  been  in  this  case: 
so  it  must  always  be.  No  sovereign  body  can  limit  its  own  powers.  The 
British  Parliament  seems  to  have  attempted  to  bind  itself  by  providing 
in  the  Act  of  Union  with  Ireland  (39  and  40  George  IIT,  c.  67)  that  the 
maintenance  of  the  Protestant  Episcopal  Church  as  an  Established  Church 
in  Ireland  should  be  'deemed  an  essential  and  fundamental  part  of  the 
union.'  That  Church  was,  however,  disestablished  in  1869  with  as  much 
ease  as  though  this  provision  had  never  existed." 
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vote  in  elections  for  members  of  the  Rhode  Island  legislature. 
Such  a  constitutional  amendment  would  as  completely  swamp 
Rhode  Island  as  if  foreign  territory  had  been  annexed.  It  would 
deprive  the  original  citizens  of  Rhode  Island  of  their  exclusive 
right  to   elect   two   senators." 58 

Second  he  says : 

"Suppose  a  constitutional  amendment  should  provide  that  the 
two  senators  from  Massachusetts  should  be  elected  by  the  legisla- 
ture of  New  York,  or  that  the  legislature  of  Massachusetts  should 
be  elected  by  citizens  of  New  York,  would  anybody  deny  that 
Massachusetts  would  be  deprived  of  its  equal  suffrage,  and  in- 
deed of  any  suffrage  at  all,  in  the  Senate?  There  would  continue 
to  be  in  name  two  senators  from  Massachusetts,  but  in  name 
only."  59 

It  is  admitted  as  regards  both  these  cases  that  such  action 
would  be  unconstitutional,  but  for  reasons  quite  apart  from  those 
which  Mr.  Machen's  words  at  first  glance  would  suggest.  For  he 
is  imagining  not  really  a  change  in  the  composition  of  a  State 
without  the  State's  consent,  but  rather  the  much  simpler  situation 
in  which  Rhode  Island  would  be  totally  deprived  of  her  represen- 
tation in  the  Senate, — that  is,  Rhode  Island  would  have  no  sena- 
tors, while  New  York  would  have  four,  or  Rhode  Island  would 
still  have  no  senators,  and  Porto  Rico  or  the  Philippine  Islands 
would  each  have  two.  This  is  too  obvious  to  require  further 
analysis. 

As  a  third  proposition  Mr.  Machen  says : 

"Suppose  a  constitutional  amendment  should  confine  the  suf- 
frage to  Roman  Catholics,  would  not  such  an  amendment  deprive 
the  descendents  of  the  Pilgrim  Fathers  of  their  representation  in 
the  Senate?  Would  it  not  deprive  the  State  of  New  Hampshire, 
with  a  citizenship  which  is  still  ninety  per  cent.  Protestant,  and 
which  at  the  adoption  of  the  Constitution  was  almost  if  not  quite 
exclusively  of  that  faith,  of  its  suffrage  in  the  Senate?  Yet,  such 
a  constitutional  amendment  would  be  unobjectionable  if  the  Fif- 
teenth Amendment  is  valid."  60 

In  answer  to  this,  it  is  only  necessary  to  say  that  should  the 
American  people  ever  become  so  warped  or  narrow  as  to  resort 
to  religious  intolerance;  if  they  should  ever  become  so  depraved  as 
to  vote  to  tear  down  one  of  the  strongest  bulwarks  of  their  insti- 
tutions,— to   repudiate    the    very    letter   of    that    first    amendment 

"23  Harv.  L.  Rev.  176. 
M23  Harv.  L.  Rev.  187. 
m23  Harv.  L.  Rev.  188. 
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which  stands  as  a  part  of  a  great  Bill  of  Rights  in  favor  of  the 
States  as  against  the  central  government, — then,  it  is  submitted 
the  will  of  the  majority  must  prevail,  legally,  as  well  as  through 
sheer  force  of  numbers.  We  have  seen  that  there  are  no  inherent 
limitations  upon  the  amending  power;  we  have  seen  the  limits  of 
the  express  restrictions  upon  that  power.  Therefore  it  is  futile 
to  attempt  to  argue  from  the  extremest  sort  of  imaginary  cases  of 
abuse  of  power,  that  there  must  still  be  greater  restrictions.  No ; 
because  a  sovereign  may  abuse  its  power,  we  cannot  from  this 
argue  that  it  is  limited  in  its  powrer.  To  show  the  reductio  ad 
absurdum  of  this  reasoning,  we  should  have  to  say  that  every 
grant  of  power  by  the  Constitution  to  the  Congress,  to  the  States, 
to  the  President,  etc.,  because  liable  to  abuse,  at  one  time  or 
another,  must  therefore  be  subject   to   untold   restrictions. 

Since  Mr.  Machen  pleads  so  ardently  for  the  retention  of  the 
status  quo  of  the  States,  since  he  is  so  wratchful  of  the  rights  of 
the  "original  citizens,"  why  does  he  not  also  demand  that  the 
status  quo  of  the  Senate  be  retained?  Why  does  he  not  demand 
that  that  body  of  men  as  well  as  the  body  of  men  known  as  the 
State,  shall  remain  as  it  was  originally  ?  In  short,  if  he 
is  to  be  entirely  consistent,  why  does  he  not  say  that  the 
Senate  must  not  be  increased  numerically  over  what  it  was  at  the 
time  the  Constitution  was  adopted,  or  what  our  forefathers  fore- 
saw it  might  become,  when  they  made  provision  for  the  creation 
of  new  States?  For  we  must  not  overlook  the  fact  that  the  ex- 
press words  of  Article  IV,  Section  3  of  the  Constitution,  relate 
only  to  such  new  States  as  might  be  formed  out  of  the  territory 
which  the  thirteen  States  possessed  at  that  time,  or  by  the  jointure 
of  such  territory  with  one  or  more  of  the  original  States,  or 
merely  by  the  jointure  of  two  or  more  of  the  original  States,  or 
of  parts  of  them.61  This  was  one  of  Thomas  Jefferson's  dilemmas 
in  dealing  with  the  Louisiana  Purchase,  to  which  we  have  pre- 
viously alluded,  and,  a  fortiori,  must  be  a  still  greater  dilemma  to 
such  a  strict  constructionist  as  Mr.  Machen  appears  to  be. 

Are  we  to  assume  that  Mr.  Machen  would  consider  unconsti- 
tutional, if  not  ratified  by  every  State,  an  amendment  which  gave 
the  right  of  suffrage  to  women  ?  One  is  forced  to  this  conclu- 
sion from  what  he  has  said, — extreme  as  it  is  upon  its  face, — be- 

"This  whole  question  is  elaborately  reviewed  in  the  Insular  Cases  (1901) 
182  U.  S.  1 -391.  See  also  "The  Status  of  our  New  Possessions,"  A.  L. 
Lowell,  13  Harv.  I..  Rev.  155. 
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cause  such  an  amendment  would  certainly  change  the  State's  com- 
position as  he  construes  it,  even  if  not  to  such  an  objectionable 
or  large  extent.62 

III. 

Mr.  Machen  makes  the  two  following  statements:  (i)  That 
the  Supreme  Court  has  never  held  any  State  or  federal  statute  or 
the  act  of  any  State  or  federal  officer  to  be  in  conflict  with  the 
Fifteenth  Amendment:  (2)  that  there  is  no  decision  of  that  court 
in  which  a  different  result  would  have  been  reached  if  the  Fif- 
teenth Amendment  had  never  been  conceived.'"'  In  these  Judge 
Morris  concurred. 

Investigation  shows  that  these  statements,  while  perhaps  liter- 
ally accurate,  are  very  misleading,  and  evade  the  real  issue.  For 
the  validity  of  the  Fifteenth  Amendment  has  been  conclusively 
established  by  the  Supreme  Court,  and  not  merely  as  an  obiter 
dictum,  however  much  to  the  contrary  are  the  carefully  guarded 
statements  of  Mr.   Machen. 

The  case  of  Neal  v.  Delaware™  decided  in  1880,  establishes 
that  the  Fifteenth  Amendment  is  valid.  The  main  facts  are  briefly 
these :  A  negro  was  indicted  in  one  of  the  courts  of  Delaware  for 
a  felony,  and,  relying  upon  section  641  of  the  Revised  Statutes, 
presented  a  petition  alleging  that  persons  of  African  descent  were, 
by  reason  their  race  and  color,  excluded  by  the  laws  of  Delaware 
from  service  on  juries,  and  prayed  the  prosecution  against  him  be 
removed  to  the  Circuit  Court  of  the  United  States.  The  Supreme 
Court,  on  writ  of  error,  held  that  the  prayer  of  the  petition  had 
been  properly  denied  for  the  following  reasons :  citizens  of  the 
African  race,  otherwise  qualified,  were  not.  by  reason  of  the  con- 
stitution and  laws  of  Delaware,  excluded  from  service  on  juries 
because  of  their  color,  since  the  adoption  of  the  Fifteenth  Amend- 
mendment  rendered  inoperative  a  provision  in  the  then  existing 
constitution  of  Delaware,  whereby  the  right  of  suffrage  was  lim- 
ited to  the  white  race.  Therefore,  a  statute  confining  the  selection 
of  jurors  to  persons  possessing  the  qualifications  of  electors  was 
enlarged  in  its  operation  so  as  to  embrace  all  those  who,  by  the 

62In  the  49th   Congress    (1884-86)    such   an   amendment   was   introduced; 
no  doubt  at  other  times  also.     See  James  Bryce,  The  American  Common- 
wealth (3rd  ed.)   Vol.   1.  p.  368. 
23   Marv.  L.  Rev.   169.   189. 

84  (1880)  103  U.  S.  370. 
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constitution  of  the  State,  as  it  had  been  modified  by  the  Fifteenth 
Amendment,  were  entitled  to  vote.  "Beyond  question."  said  Jus- 
tice Harlan,  in  delivering  the  opinion  of  the  court,  "the  adoption 
of  the  Fifteenth  Amendment  had  the  effect,  in  law,  to  remove 
from  the  State  Constitution  [which  Justice  Harlan  had  previ- 
ously shown  to  have  been  adopted  in  183 1  and  in  effect  at  the 
time],  or  render  inoperative,  that  provision  which  restricts  the 
right  of  suffrage  to  the  white  race.  Thenceforward,  the  statute 
[which  Justice  Harlan  had  previously  shown  to  have  been  adopted 
in  1848  and  in  effect  at  the  time]  which  prescribed  the  qualifica- 
tions of  jurors  was,  itself,  enlarged  in  its  operation,  so  as  to  em- 
brace all  who,  by  the  State  Constitution,  as  modified  by  the 
supreme  law  of  the  land,  were  qualified  to  vote  at  a  general  elec- 
tion."05 

While  the  opinion  of  Justice  Harlan  is  of  some  length,  it  is 
not  necessary  to  quote  further  in  order  to  see  that  the  validity  of 
the  Fifteenth  Amendment  was  made  a  condition  precedent  to  the 
final  disposition  of  the  case,  and  therefore  is  a  part  of  the  ratio 
decidendi.  True,  the  general  validity  of  the  Amendment  was 
assumed  by  both  sides,  the  argument  on  behalf  of  the  accused 
being  that  since  the  statute  adopted  the  standard  of  voters  as  the 
standard  for  jurors,  and  since  Delaware  had  never,  by  its  own 
action,  changed  the  language  of  its  Constitution  in  reference  to 
the  class  who  might  exercise  the  elective  franchise,  the  State  was 
to  be  regarded  as  denying  the  negroes  within  its  limits  the  right 
to  participate  as  jurors  upon  equal  terms  with  white  men, — not- 
withstanding the  adoption  of  the  Fifteenth  Amendment,  and  its 
admitted  legal  effect  upon  the  constitutions  and  laws  of  all  the 
States.66  But  Justice  Harlan  declared  that  the  Amendment  re- 
moved, proprio  vigore,  the  word  "white"  from  the  Delaware 
constitution.  If  the  Amendment  were  invalid,  or  if  it  had  never 
been  adopted,  then  the  word  "white"  would  never  have  been  re- 
moved from  the  Delaware  constitution.  True,  to  follow  precisely 
the  words  of  Mr.  Machen's  first  statement,  this  decision  does  not 
hold  any  State  or  federal  statute  or  the  act  of  any  State  or  fed- 
eral officer  to  be  in  conflict  with  the  Fifteenth  Amendment,  but 
it  does  more  than  this,  it  holds  a  State  constitution  to  have  been 
in  conflict  with  the  Amendment.  Further,  it  may  still  be  argued 
that,  without  the  aid  of  the  Fifteenth  Amendment,  the  court  could 

"Ibid.  389. 
"Ibid.  388. 
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have  reached  the  same  result  by  declaring  that  since  the  exclusion 
from  a  grand  or  petit  jury  of  persons  because  of  their  race  or 
color  is  forbidden  by  the  Fourteenth  Amendment,  any  statute 
calling  for  such  exclusion,  no  matter  what  was  the  basis,  or  test, 
taken  by  the  statute,  is  null  and  void.  But  this  is  simply  saying 
that,  although  a  court  bases  its  decision  upon  one  ground,  when 
it  could  have  based  it  upon  another,  the  decision  is  not  binding. 
The  fallacy  of  this  reasoning  is  too  obvious  to  require  further 
analysis.  It  would  be  just  as  sensible  to  argue  that  because  a  cer- 
tain decision  is  based  upon  two  distinct  grounds,  therefore  only 
one  of  these  is  law,  and  we  can  select  the  one  we  choose.67  Of 
course,  it  is  admitted  that  the  validity  of  the  Amendment  could 
have  been  more  directly  raised  and  challenged,  and  it  is  to  be 
regretted  that  such  was  not  the  case.  But  the  fact  remains  that 
the  validity  of  the  Amendment  has  been  conclusively  adjudicated. 

In  regard  to  the  remaining  decisions  of  the  Supreme  Court 
bearing  upon  the  Fifteenth  Amendment,  it  will  be  admitted  that 
they  do  not  squarely  decide  the  validity  of  the  Amendment.68 
However,  one  decision  is  sufficient,  and  the  case  of  Neal  v.  Dela- 
ware still  stands  unaltered.  Still  it  will  be  profitable  to  analyze 
the  case  of  Ex  parte  Yarbrough,69  since  it  is  supplementary  to 
Neal  v.  Delaware,  and  shows  clearly  that  the  position  taken  in 
that  case  is  not  to  be  departed  from. 

The  facts  are  briefly  these :  several  white  citizens  of  Georgia 
were  indicted  under  sections  5508  and  5520  of  the  Revised  Statutes 
for  conspiring  to  intimidate  a  negro  in  the  exercise  of  his  right  to 
vote  for  a  member  of  Congress,  and  for  assaulting  and  beating  him 
in  the  execution  of  this  conspiracy.  The  defendants  were  tried, 
convicted  and  sentenced  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Georgia,  and  had  entered  upon  their 

67See  Hawes  v.  Water  Co.  (1878)  5  Sawy.  287,  295-298;  State  v.  Brook- 
hart  (1901)  113  la.  250,  255-258.  Also,  Union  Pacific  Co.  v.  Mason  City 
Co.   (1905)   199  U.  S.  160,  165-166. 

^See  especially:  U.  S.  v.  Reese  (1875)  92  U.  S.  214;  U.  S.  v.  Cruik- 
shank  (1875)  92  U.  S.  543;  Ex  parte  Yarbrough  (1884)  no  U.  S.  657; 
Giles  v.  Harris  (1902)  189  U.  S.  475;  James  v.  Bowman  (1903)  190  U.  S. 
127;  Hodges  v.  U.  S.  (1906)  203  U.  S.  1.  Also,  Slaughter  House  Cases 
(1873)  16  Wall.  36;  McPherson  v.  Blacker  (1872)  146  U.  S.  1 ;  Giles  v. 
Teasley  (1904)  193  U.  S.  146.  The  above  is  not  intended  to  be  a  com- 
plete enumeration  of  every  case  in  the  Supreme  Court  in  which  the 
Fifteenth  Amendment  was  mentioned  or  discussed.  Nor  is  it  thought 
necessary,  for  the  purposes  of  this  argument,  to  review  here  the  decisions 
in  the  lower  U.  S.  courts  or  in  the  State  courts  which  deal  with  the 
Fifteenth  Amendment,  for  these  can  be  no  more  than  persuasive  au- 
thority. 

09(i884)   no  U.  S.  651. 
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term  of  imprisonment  when  they  applied  for  a  writ  of  habeas 
corpus,  claiming  that  the  sections  of  the  Revised  Statutes  under 
which  they  were  indicted  were  null  and  void  as  exceeding  the 
power  of  Congress  to  regulate  the  right  of  suffrage.  But  the  Su- 
preme Court  held  otherwise.  Justice  Brewer  saying: 

"The  States  in  prescribing  the  qualifications  of  voters  for  the 
most  numerous  branch  of  their  own  legislatures,  do  not  do  this 
with  reference  to  the  election  for  members  of  Congress.  Nor  can 
they  prescribe  the  qualification  for  voters  for  those  eo  nomine. 
They  define  who  are  to  vote  for  the  popular  branch  of  their  own 
legislature  and  the  Constitution  of  the  United  States  says  the  same 
persons  shall  vote  for  members  of  Congress  in  that  State.  It 
adopts  the  qualification  thus  furnished  as  the  qualification  of  its 
own  electors  for  members  of  Congress. 

"It  is  not  true,  therefore,  that  electors  for  members  of  Con- 
gress owe  their  right  to  vote  to  the  state  law  in  any  sense  which 
makes  the  exercise  of  the  right  to  depend  exclusively  on  the  law  of 
the  State.  *  *  :|:  While  it  is  quite  true,  as  was  said  by  this 
Court  in  United  States  v.  Reese,  92  U.  S.  214,  that  this  article 
gives  no  affirmative  right  to  the  colored  man  to  vote,  and  is  de- 
signed primarily  to  prevent  discrimination  against  him  whenever 
the  right  to  vote  may  be  granted  to  others,  it  is  easy  to  see  that 
under  some  circumstances  it  may  operate  as  the  immediate  source 
of  a  right  to  vote.  In  all  cases  where  the  former  slave-holding 
States  had  not  removed  from  their  Constitutions  the  words  'white 
man'  as  a  qualification  for  voting,  this  provision  did,  in  effect,  con- 
fer on  him  the  right  to  vote,  because,  being  paramount  to  the  State 
law.  and  a  part  of  the  State  law,  it  annulled  the  discriminating 
word  white,  and  thus  left  him  in  the  enjoyment  of  the  same  right 
as  white  persons.  And  such  would  be  the  effect  of  any  future  con- 
stitutional provision  of  a  State  which  should  give  the  right  of  vot- 
ing exclusively  to  white  people,  whether  they  be  men  or  women. 
Need  v.  Delaware,  103  U.  S.  370. 

"In  such  cases  this  fifteenth  article  of  amendment  does,  pro- 
pria vigor e,  substantially  confer  on  the  negro  the  right  to  vote, 
and  Congress  has  the  power  to  protect  and  enforce  that  right."7" 

But  the  opinion  does  not  state  what  was  the  situation  in 
Georgia.  We  are  not  told  whether  or  not  the  court  assumed  that 
the  word  "white"  was  still  in  the  Georgia  constitution.  The  fact 
is.  the  word  "white"  had  previously  been  eliminated,71  so,  even  if 
the  court  assumed  the  fact  to  be  otherwise,  this  assumption  cannot 
control.  Since  the  positive  authority  of  a  decision  is  coextensive 
only  with  the  facts  on  which  it  is  made,  that  is,  since  the  opinion 
of  a  court  cannot  be  relied  upon  as  a  binding  authority,  unless  the 

'•"Ibid.  663-665. 

e  Georgia   Constitution   of   1868. 
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case  calls  for  its  expression,72  we  are  forced  to  conclude  that  what 
is  said  in  Ex  parte  Yarbrough  in  regard  to  the  Fifteenth  i\mend- 
ment  must  be  treated  as  dicta,  Although  it  has  not  the  force  of 
adjudication,  let  those  who  would  not  respect  this  language,  but 
would  rely  upon  the  fact  that  the  doctrine  of  stare  decisis  only 
arises  in  respect  to  decisions  directly  upon  the  points  in  issue,  re- 
member the  firmness  with  which  every  word  was  written  express- 
ing the  belief  that  the  Amendment  had  become  a  part  of  our  su- 
preme law ;  and  that,  although  what  is  here  said  may  be  only  dicta, 
the  case  of  Need  v.  Delaware  has  already  settled  the  question. 

With  the  same  firm  conviction  were  written  the  words  of  Jus- 
tice Day,  twenty  years  later,  in  the  case  of  Giles  v.  Teasley : 

"In  reaching  the  conclusion  that  the  present  writs  of  error 
must  be  dismissed  the  court  is  not  unmindful  of  the  gravity  of 
the  statements  of  the  complainant  charging  violation  of  a  constitu- 
tional amendment  which  is  a  part  of  the  supreme  law  of  the  land ; 
but  the  right  of  this  court  to  review  the  decisions  of  the  highest 
court  of  a  State  has  long  been  well  settled,  and  is  circumscribed  by 
the  rules  established  by  law.  We  are  of  opinion  that  plaintiffs  in 
error  have  not  brought  the  cases  within  the  statute  giving  to  this 
court  the  right  of  review."73 

Concluding,  Mr.  Machen  suggests  that  "the  objections  to  the 
validity  of  the  Fifteenth  Amendment  *  *  *  might  be  obviated 
if  its  application  within  the  states  could  be  confined  by  construc- 
tion to  federal  elections  for  members  of  the  House  of  Representa- 
tives. 

"The  words  'privileges  and  immunities  of  citizens  of  the  United 
States'  in  the  Fourteenth  Amendment,"'  continues  Mr.  Machen, 
''have  been  held  to  mean  such  privileges  and  immunities  as  are  en- 
ioyed  by  virtue  of  citizenship  in  the  United  States  and  not  to  in- 
clude privileges  and  immunities  enjoyed  by  citizens  of  the  United 
States  as  citizens  of  some  particular  state.  By  parity  of  reasoning, 
should  not  the  words  the  'right  of  citizens  of  the  United  States 
to  vote'  in  the  Fifteenth  Amendment  be  held  to  include  only  any 

"Cohens  v.  Virginia  (1821)  6  Wheat.  264,  398;  Carspll  v.  Carroll  (1853) 
16  How.  275,  287. 

"(1904)  193  U.  S.  146,  166-167.  It  will  also  be  admitted  that  the  decision 
in  this  case,  and  also  the  decision  in  the  case  of  Giles  v.  Harris  (1882) 
189  U.  S.  475,  have  made  it  quite  difficult  to  bring  the  question  squarely 
before  the  Supreme  Court,  but  it  is  thoroughly  believed  that  that  court, 
still  asserting,  as  it  has  asserted  for  the  last  forty  years,  that  the  Fifteenth 
Amendment  is  part  of  our  supreme  law  and  covers  all  elections,  will,  if 
necessary,  make  every  endeavor  to  meet  the  question  squarely,  even  to  the 
extent  of  modifying  or  over-ruling  a  former  decision. 
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right  to  vote   which  may  be  enjoyed   by  citizens   of  the   United 
States  as  such  ?"74 

There  is  no  force  in  this  line  of  thought  for  the  following  rea- 
sons. While  admitting  that  the  right  to  vote  for  members  of  the 
House  of  Representatives  does  arise  from  the  Constitution  of  the 
United  States  as  has  been  seen  in  the  Yarbrongh  case,  and  ad- 
mitting also  that  the  Fourteenth  Amendment,  by  the  Slaughter 
House  Cases75  was  narrowed  down  bythe  Supreme  Court,  the  three 
war  amendments  must  be  looked  upon  as  a  series  of  evolutions ; 
that  is,  each  one  as  it  succeeded  the  other,  was  meant  to  be  and 
has  been  construed  by  the  court  to  be.  more  sweeping  in  its  scope 
than  the  one  that  went  before.  True,  the  language  of  the  Four- 
teenth Amendment  in  penalizing  discrimination  at  elections  is  more 
specific  than  is  the  language  of  the  Fifteenth  Amendment  in 
forbidding  discrimination  at  elections.  But  this  is  no  reason  for  be- 
lieving that  the  Fifteenth  Amendment,  which  on  its  face  presents 
a  different  proposition  and  was  meant  to  mark  a  distinct  step  in 
our  progress,  can  likewise  be  narrowed  down.  We  must  not  be 
blinded  as  to  what  the  one  actually  is,  by  merely  stating  what  the 
other  is.  The  inherent  rights  protected  by  the  Fourteenth  Amend- 
ment and  defined  by  the  Slaughter  Houses  Cases,  are  quite  dis- 
tinct from  the  political  right  protected  by  the  Fifteenth  Amend- 
ment. Mr.  Machen  himself  points  out  that  the  right  to  vote  for 
presidential  electors  has  been  held  in  the  decision  of  McPherson  v. 
Blacker.'6  not  to  be  a  privilege  or  immunity  of  citizens  of  the 
United  States  within  the  Fourteenth  Amendment.  The  phrase 
"right  to  vote"  stands  unqualified  as  to  time  or  place  as  it  was 
intended  to  stand.  Remember  that  Justice  Harlan  used  the 
words  "general  election"  in  his  opinion  in  the  case  of  Neal  v.  Dela- 
ware, and  consider  finally,  how  absolutely  contrary  to  both  the 
intent  and  the  words  of  the  Amendment, — in  fact  to  the  very  tenor 
of  the  whole  Constitution, — it  is  to  say  that  citizens  of  the  United 
States  are  to  be  protected  in  their  right  to  vote  for  one  branch  of 
the  Congress,  but  not  for  the  other.77 

We  have  seen  that  there  can  be  no  inherent  limitations  upon 
the  amending  power ;  we  have  seen  that  the  Fifteenth  Amend- 

T423  Harv.  L.  Rev.  192-3.  This  suggestion  has  very  recently  been  made 
the  basis  of  the  Digges  disfranchisement  bill  passed  by  the  Maryland 
Legislature,  April  2,  1910,  but  very  wisely  not  signed  by  the  Governor. 

"(1873)   16  Wall.  36. 

76(i892)   146  U.  S.  1.  37-39- 

"See  27  Johns  Hopkins  University  Studies  in  Historical  and  Political 
Science,  Nos.  VI-VII,  pp.  38-39. 
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ment  violates  no  express  limitation  upon  that  power ;  and,  lastly, 
we  have  seen  that  the  Supreme  Court,  in  the  case  of  Neal  v.  Dela- 
ware, has  in  a  sufficiently  conclusive  manner  adjudicated  the 
Amendment's  validity,  and  in  all  the  other  decisions  is  there  not 
only  no  intimation  of  a  departure  from  this  decision,  but  on  the 
contrary,  all  the  dicta  are  emphatically  with  this  decision.  There- 
fore, it  becomes  the  duty  of  every  loyal  American,  when  pressed 
with  the  popular  arguments  that  the  Amendment  was  "conceived 
*  *  *  *  in  iniquity  and  begotten  to  subserve  grossly  partisan 
purposes,"78  that  it  has  been  "despised,  flouted,  nullified,  evad- 
ed," 79  to  reply  with  even  greater  earnestness,  and  with  no  mere 
imaginary  breadth  of  view :  That  apart  from  all  questions  of  ex- 
pediency, the  Fifteenth  Amendment  is  a  vital  part  of  our  Con- 
stitution, and  since  we  should  consider  ourselves  first  and  fore- 
most citizens  of  the  United  States,  and  then  citizens  of  the  States 
in  which  we  reside,  we  must  defend  the  Amendment  forever,  un- 
less lawfully  repealed  by  the  method  which  the  Constitution  pro- 
vides and  which  is  adequate  for  the  calm  solution  of  any  great 
problem.  For  as  the  Constitution  "survives  fierce  controversies 
from  age  to  age,  it  is  forever  silently  bearing  witness  to  the  wisdom 
that  went  into  its  composition,  by  showing  itself  suited  to  the  pur- 
poses of  a  great  people  under  circumstances  that  no  one  of  its 
makers  could  have  foreseen.  Men  have  found,  as  they  are  find- 
ing now,  when  new  and  unlooked-for  situations  have  presented 
themselves,  that  they  were  left  with  liberty  to  handle  them.  Of 
this  quality  in  the  Constitution  people  sometimes  foolishly  talk  as 
if  it  meant  that  the  great  barriers  of  this  instrument  have  been 
set  at  naught,  and  may  be  set  at  naught,  in  great  exigencies ;  as  if  it 
were  always  ready  to  give  way  under  pressure ;  and  as  if  states- 
men were  always  standing  ready  to  violate  it  when  important 
enough  occasion  arose.  What  generally  happens,  however,  on 
these  occasions,  is  that  the  littleness  and  looseness  of  men's  inter- 
pretation of  the  Constitution  are  revealed,  and  that  this  great 
instrument  shows  itself  wiser  and  more  far-looking  than  men  had 
thought.  It  is  forever  dwarfing  its  commentators,  both  statesmen 
and  judges,  by  disclosing  its  own  greatness."  80 

William  C.  Coleman. 
Baltimore,  Md. 

7Si89  No.  Am.  Rev.  82. 
7923  Harv.  L.  Rev.  169. 
S0J.  B.  Thayer,  Our  New  Possessions,  12  Harv.  L.  Rev.  464,  468-g. 


STREET   RAILWAYS   AND   THE  INTERSTATE 
COMMERCE  ACT. 

It  has  not  been  popularly  understood  that  the  Interstate  Com- 
merce Commission  has  jurisdiction  over  ordinary  street  railways. 
At  the  time  of  the  enactment  of  the  Cullom  Law,1  which  created 
the  Commission,  the  typical  street  railway  was  the  so-called 
''horse-car"  line  of  a  few  miles  in  length,  devoted  exclusively  to 
the  transportation  of  passengers  and  operated  only  in  well  set- 
tled communities.  The  debates  preceding  the  passage  of  the 
Act  to  Regulate  Commerce  were  concerned  with  the  alleged 
abuses  connected  with  the  management  of  the  commercial  rail- 
road then  and,  for  the  most  part,  still  operated  by  steam. 

With  the  development  of  the  modern  "trolley  line,"  the  inter- 
urban  street  railway  carrying  passengers  and  express  matter  and 
sometimes  freight,  and  the  present  day  rapid  movement  toward 
the  electrification  of  portions  of  the  steam  roads  where  they  en- 
ter the  great  centers  of  commerce  and  population,  the  situation 
has  changed.  The  street  railway  has  tended  to  become  veri- 
similar to  the  commercial  railroad.  In  communities  like  New 
York  City,  Buffalo,  Baltimore,  Washington,  Philadelphia,  Chi- 
cago and  other  important  cities  located  near  state  boundaries, 
there  are  now  developing  street  railway  systems  which  in  point 
of  speed,  service  and  equipment  compete  very  successfully  with 
the  steam  roads,  and,  it  is  significant  to  note,  fairly  interlace  and 
obliterate  state  lines.  Thousands  of  commuters  are  daily  trans- 
ported over  street  railways  from  Rhode  Island  to  Massachusetts, 
from  Connecticut  to  New  York,  from  the  District  of  Columbia 
to  Maryland.  These  railways  in  numerous  cases  feed,  tap  and 
connect  with  the  steam  roads,  and  in  some  instances  have  ar- 
rangements for  through  routes  and  joint  rates.  If  the  steam  roads 
require  federal  supervision  in  respect  to  their  engagement  in  in- 
terstate commerce  it  is  becoming  extremely  pertinent  to  inquire 
whether  or  not  the  trolley  roads  engaged  in  interstate  transporta- 
tion are  subject  to  the  same  control. 

The  question  was  first  presented  to  the  Interstate  Commerce 
Commission  in  the  case  of  Willson  v.  Rock  Creek  Railway  Com- 
pany.2 This  case  was  decided  by  the  Commission  in  1897.  The 
defendant  company  operated  an  electric  street  railway  seven  and 

li887. 

2(i897)   7  I.  C.  C.  Rep.  83,  88,  90. 
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one-half  miles  in  length,  and  extending  from  Washington,  in  the 
District  of  Columbia,  to  Chevy  Chase  Lake,  in  the  State  of  Mary- 
land. The  road  was  the  ordinary  "trolley"  line  and  did  not  hold 
itself  out  as  a  carrier  of  freight.  It  was  urged  on  behalf  of  the 
defendant  that  the  Act  to  Regulate  Commerce  applied  only  to 
the  ordinary  steam  railroads  engaged  in  interstate  commerce  and 
that  street  surface  roads  for  urban  and  interurban  passenger 
travel  were  exempt  from  its  provisions.  The  Commission  held 
otherwise,   saying,   through   Commissioner   Knapp, 

"It  may  be  conceded  that  this  class  of  railroads  was  not  spe- 
cifically within  the  contemplation  of  the  framers  of  that  law,  for 
the  evils  which  it  was  intended  to  remedy  would,  in  the  nature  of 
the  case,  but  rarely  arise  in  the  management  of  such  roads  and 
their  dealings  with  the  public.  But  the  terms  of  the  statute  in 
this  regard  are  broad  and  general,  and  it  contains  no  exception 
indicating  a  design  to  exclude  from  its  operation  those  interstate 
roads  which  are  constructed  upon  public  highways,  to  provide  the 
means  for  local  passenger  transportation  in  the  streets  of  towns 
and  cities  and  their  various  suburbs.  We  see  no  reason  to  doubt 
that  the  authority  of  this  enactment  may  be  invoked  for  the  regu- 
lation of  carriers  like  the  defendant,  if  their  business  is  actually  in- 
terstate, whenever  occasion  arises  for  subjecting  them  to  its  re- 
straints and  requirements." 

There  was  a  dissenting  opinion  by  Commissioner  Prouty,  con- 
curred in  by  Commissioner  Yoemans,  in  which  the  learned  Com- 
missioner says : 

"I  am  of  the  opinion,  however,  that  the  Commission  has  no 
jurisdiction  of  the  defendant's  railway,  for  the  reason  that  the  Act 
to  Regulate  Commerce  does  not  include  a  street  railroad.  No 
importance  is  attached  to  the  kind  of  motive  power.  The  term 
'railroad'  is  undoubtedly  broad  enough  to  include  a  street  railway, 
and  often  does  include  it  in  statutory  enactments.  There  is,  how- 
ever, a  wide  distinction  between  a  railroad  in  the  ordinary  ac- 
ception  of  that  term  and  a  street  railroad,  and  whether  the  term 
'railroad,'  when  used  in  a  particular  statute,  does  or  does  not  in- 
clude a  street  railway,  is  a  question  of  legislative  intent  in  each 
particular  case.  Looking  to  the  scope  and  substance  of  the  Act 
to  Regulate  Commerce,  I  do  not  think  that  Congress  intended  to 
include  street  railways." 

The  question  does  not  seem  to  have  come  before  the  Commis- 
sion again  in  any  form  until  1907,  when  in  the  case  of  Chicago  & 
Mihvaukee  Electric  Railroad  Company  v.  Illinois  Central  Rail- 
road Company*  it  was  held,  in  an  opinion  by  Commissioner  Har- 

3  (1907)  13  I.  C.  C.  Rep.  20,  27. 
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Ian.  that  the  Act  to  Regulate  Commerce  makes  no  distinction  be- 
tween railroads  operated  by  electricty  and  those  that  use  steam 
locomotives. 

"Both  are  subject  to  the  act  when  engaged  in  interstate  trans- 
portation and  are  entitled  to  equal  consideration  in  any  contro- 
versy before  us.  Moreover,  progress  in  the  science  of  electricity 
and  the  rapid  increase  of  new  devices  for  its  application  have  led 
many  practical  railroad  men  to  think  that  we  may  be  measurablv 
near  its  general  use  as  the  chief  motive  power  in  transportation." 

This  ruling  is  not  broad  enough  to  cover  the  general  question  of 
the  Commission's  jurisdiction  over  ordinary  street  railways  which 
may  be  partly  engaged  in  interstate  transportation.  The  electric 
line  in  the  case  last  mentioned  was  laid  in  part  on  highways,  and 
its  main  traffic  was  that  of  an  interurban  street  car  company ;  but 
it  was  about  forty  miles  long ;  was  equipped  with  a  ballasted  road- 
bed laid  with  eighty  pound  rails ;  was  possessed  of  a  number  of 
steam  locomotives  and  freight  cars  of  modern  types  and  enjoyed 
a  considerable  freight  business.  Moreover,  it  had  in  effect  through 
routes  and  joint  rates  with  one  of  the  great  trunk  lines  of  the  mid- 
dle west,  and  hence  could  readily  be  distinguished  from  the  com- 
mon passenger  street  car  line. 

The  Commission  has  now,  however,  been  once  more  asked  to 
pass  upon  the  question  of  its  jurisdiction  over  street  car  lines.  In 
the  recent  case  of  West  End  Improvement  Club  v.  Omaha  & 
Council  Bluffs  Railway  and  Bridge  Company,  et  a/.,4  decided 
November  27,  1909,  it  is  squarely  held  that 

"Even  admitting  that  in  its  popular  acceptation  the  word  'rail- 
road' usually  applies  to  standard  commercial  railroads,  we  think 
it  plainly  evident  that  it  was  the  intent  of  the  Congress  to  include 
within  the  provisions  of  the  act  any  and  all  common  carriers  en- 
gaged in  interstate  carriage  by  railroad.  Xo  provision  of  the  law 
is  repugnant  to  that  thought,  and  there  are  no  qualifying  words 
which  suggest  a  different  conclusion.  The  great  body  of  strictly 
street  railways  are  engaged  in  serving  purely  local  needs,  lie 
wholly  within  the  confines  of  a  single  state,  and,  by  the  express 
terms  of  the  statute,  are  not  within  our  jurisdiction  because  not 
engaged  in  interstate  transportation.  It  would  be  a  narrow, 
strained  and  illiberal  construction  to  hold  that  designating  an  in- 
terurban railroad  a  'street  railway'  was  sufficient  to  excuse  such 
railroad,  when  engaged  in  interstate  transportation,  from  the 
operation  of  the  law.  So  far  as  the  practices  of  common  carriers 
of  passengers  are  concerned,  interurban  railroads  might  as  cer- 
tainly, to  the  same  extent  and  in  the  same  manner  as  anv  other 


4i;  I.  C.  C.  Rep.  239. 
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carrier  or  railroad,  cause  the  abuses  denounced  by  the  law  ;  they 
might  discriminate  as  unjustly  and  charge  as  unreasonable  fares 
as  the  railroads  denominated  as  commercial.  It  follows  that  they 
are  within  the  'mischief  felt  and  the  object  and  remedy  in  view.' 
If  interstate,  they  are  clearly  outside  the  jurisdiction  of  the  indi- 
vidual state,  and  where  they  are  'common  carriers  engaged  in  the 
transportation  of  passengers  or  property,'  as  specified  in  the  act, 
we  entertain  no  doubt  of  their  amenability  to  its  provisions." 

The  opinion  is  written  by  Commissioner  Clark  and  is  exhaus- 
tively and  carefully  reasoned.  It  is  to  be  noted  that  Commissioner 
Prouty,  who  dissented  from  the  majority  in  the  case  of  JJrilho)i  v. 
Rock  Creek  Railway,  supra,  is  still  of  the  opinion  that  the  Inter- 
state Commerce  Act  does  not  apply  to  the  ordinary  street  railway. 
It  is  also  significant  that  Commissioner  Knapp,  who  wrote  the 
majority  opinion  in  the  former  case,  now  agrees  with  Commis- 
sioner Prouty,  and  that  Commisisoner  Cockrell  stands  with  them. 
Unfortunately,  Commissioner  Knapp  does  not  explain  why  he  has 
changed  his  views  ;  but  it  is  clear  from  the  position  taken  by  the 
minority  of  the  Commission  that  the  question  must  still  be  con- 
sidered as  one  of  some  doubt  until  there  is  a  final  adjudication  by 
the  courts. 

From  a  strictly  legal  point  of  view  it  is  difficult  to  avoid  the 
conclusion  reached  by  the  majority  of  the  Commission.  It  is  true 
that  when  the  Cullom  Act  was  passed  Congress  had  little  thought 
of  the  street  car  lines.  But,  as  Commissioner  Clark  plausibly 
argues,  even  under  the  Act  as  originally  framed,  the  Commission 
had  held"'  that  it  applied  to  street  car  lines  engaged  in  interstate 
transportation,  and  Congress  must  be  assumed  to  have  taken 
cognizance  of  such  interpretation  in  1906  when  the  Act  was 
thoroughly  overhauled  and  amended.6  At  the  time  the  Hepburn 
Act  was  passed  the  modern  trolley  line  had  arrived.  The  growth 
of  its  interstate  traffic  was  well  started ;  its  tendency  to  become 
similar  to  the  "commercial"  railway  was  unmistakable.  Never- 
theless Congress  still  retained  the  sweeping  language  of  the 
original  Act  to  the  effect  that  it  should  apply  to  "any  common 
carrier  or  carriers  engaged  in  the  transportation  of  passengers 
or  property."  That  a  street  car  line  is  a  common  carrier  of  pas- 
sengers is  too  well  established  to  require  citations. 

In  principle,  too,  it  would  seem  wise  to  subject  the  interstate 

5Willson  7'.  Rock  Creek  Ry.  Co.  supi-a. 

f'For  force  given  to  Commission's  established  rulings,  see  N.  Y.,  N.  H. 
&  II.  7'.  I.  C.  C.   (1906)  200  U.  S.  361. 
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trolley  lines  to  the  jurisdiction  of  the  same  Commission  which  has 
supervision  of  other  interstate  railways,  in  order  to  attain  harmony 
and  uniformity  in  the  work  of  regulating  transportation  by  rail. 
The  argument  for  the  public  supervision  of  any  public  utility 
applies  with  equal  force  to  street  car  lines.  It  is  an  elemental 
proposition  that  in  respect  to  their  interstate  business  such  roads 
are  subject  to  federal  and  not  to  state  control.  It  is  both  natural 
and  sound  to  suggest  that  that  control  should  be  exercised  by  the 
same  Commission  which  avowedly  has  jurisdiction  over  steam 
railroads,  express  companies,  sleeping-car  companies,  bridges, 
ferries  and  terminal  facilities  of  every  kind  used  or  necessary  in 
the  transportation  of  persons  or  property  from  State  to  State. 
To  create  a  different  board  to  regulate  interstate  street  car  com- 
panies, would  be  to  inject  another  source  of  confusion  and  con- 
flict into  the  transportation  industry  which  is  already  handicapped 
with  the  separate  state  and  federal  regulations. 

There  is,  however,  a  practical  objection  to  centering  such  con- 
trol in  the  present  Federal  Commission,  which  will  be  urged  with 
some  force.  Already  that  body  has  a  monumental  task  and  re- 
sponsibility in  the  regulation  of  the  "commercial"  railways.  If  the 
Commission  is  to  include  in  its  work  regulation  of  any  consider- 
able part  of  the  street  railways  of  the  country  it  will  be  questioned 
whether  such  added  burden  may  not  prevent,  or  at  least  interfere 
with  a  rational  and  efficient  regulation  of  the  steam  roads. 

It  must  be  remembered  that  it  is  now  held  by  the  Commission 
that  any  carrier  which  engages  in  the  movement  of  freight  by 
rail  from  a  point  in  one  State  to  a  point  in  another  State  is  sub- 
ject to  the  jurisdiction  of  the  Commission.7  This  is  so  even  though 
the  carrier  in  question  does  not  extend  beyond  the  State's  border  ; 
has  no  arrangement  for  the  movement  of  interstate  traffic  with 
the  connecting  line;  issues  no  through  bill  of  lading,  and  performs 
its  part  in  the  interstate  journey  wholly  within  the  State. 

There  can  be  no  different  rule  in  the  case  of  passenger  traffic. 
The  question  is  simply  whether  or  not  the  shipment  or  the  pas- 
senger departs  from  a  point  in  one  State  to  reach  a  point  in 
another  State  in  a  continuous  journey.  If  so,  and  if  the  journey 
is  wholly  by  rail,  it  is  an  interstate  journey  and  the  roads  making 
up  the  route  become  subject  to  the  jurisdiction  of  the  Commission. 

Prior  to  the  enactment  of  the  Hepburn  Bill  it  was  necessary  in 
order  to  subject  a  state  railroad  to  the  jurisdiction  of  the  Federal 

'Leonard  7'.  K.  C.  S.  Ry.  Co.  (1908)   13  I.  C.  C.  Rep.  373;  Baer  Bros.  v. 
M.  P.  Ry.  Co.  id.  329. 
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Commission  to  show  that  the  state  road  and  its  interstate  con- 
nection were  used  under  a  common  control,  management  or  ar- 
rangement for  a  continuous  carriage. s  But  under  the  amended 
law  this  rule  now  applies  only  in  case  the  shipment  is  partly  by 
rail  and  partly  by  water.9 

It  will  be  recognized  that  in  the  great  cities  with  their  con- 
stantly widening  commutation  zones  there  are  already  many  in- 
stances of  street  railways  which  make  up  a  part  of  an  all-rail 
journey  from  a  point  in  one  State  to  a  point  in  another.  The 
street  railway  may  be  only  a  carrier  of  passengers.  It  may  collect 
its  own  fares  and  perform  its  entire  part  of  the  transportation  in 
one  town,  city  or  suburb.  Yet  if  it  delivers  at  some  connecting 
point  in  an  all-rail  journey,  and  possibly  even  at  a  railroad  station,10 
passengers  bound  for  a  point  in  another  State,  the  ruling  in  the 
Leonard  case  would  seem  to  render  the  street  car  company  sub- 
ject to  the  jurisdiction  of  the  Federal  Commission. 

In  this  connection  it  is  to  be  observed  that  the  typical  street 
railway  is  a  great  and  spreading  system  of  lines  consolidated  into 
one  company  and  serving  exclusively  entire  communities  and 
sometimes  States.11  If  on  one  of  its  routes  it  engages  in  the  move- 
ment of  a  passenger  by  rail  from  a  point  in  one  State  to  a  point 
in  another  State  the  entire  street  railway  company  operated  as  a 
unit  and  of  which  the  given  route  is  a  mere  detail,  becomes  sub- 
ject to  the  jurisdiction  of  the  Interstate  Commerce  Commission.12 
It  is  true  that  such  jurisdiction  is  concerned  exclusively  with  the 
street  railway's  interstate  business;  but  a  considerable  part  of  the 
work  of  railway  regulation  cannot  separate  state  from  interstate 
business,  as  for  example,  the  important  and  laborious  work  of 
supervising  railway  accounting.  Moreover,  President  Taft  has 
repeatedly  suggested  giving  the  Commission  power  to  regulate 
the  issuance  of  railway  stocks  and  bonds.  If  such  a  law  were  passed 
it  would  mean  that  every  stock  and  bond  issue  of  a  street  rail- 
way engaged  in  interstate  commerce  as  above  defined  would  have 
to  be   passed    upon   by   the   Federal   Commission.      The   physical 


si  Drinker,  The  I.  C.  C.  Act  §  31  et  seq.;  I.  C.  C.  v.  C.  N.  O.  &  T.  P. 
Ry.  Co.  (1896)  162  U.  S.  184;  Parsons  v.  C.  &  N.  W.  Ry.  Co.  (1897)  167 
U.  S.  447;  L.  &  N.  R.  R  Co.  v.  Behlmer   (1900)    175  U.  S.  648. 

"Leonard  v.   K.  C.  S.  Ry.  supra. 

"See  1  Drinker  §  32;  compare  The  Daniel  Ball  (1870)  10  Wall.  557; 
Rhodes  v.  Iowa  (1898)   170  U.  S.  412. 

u£.  g.  Rhode  Island. 

ui   Drinker  §  29. 
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valuation  of  railway  properties  is  another  laborious  and  difficult 
task  which  is  being  constantly  urged  both  by  and  upon  the  Com- 
mission. Would  this  not  include  a  valuation  of  all  the  trolley 
lines  engaging  in  the  movement  of  passengers  by  rail  from  a 
point  in  one  State  to  a  point  in  another  State? 

Many  examples  might  be  given  to  show  how  greatly  the  work 
and  responsibility  of  the  Federal  Commission  will  be  increased  if 
a  considerable  number  of  the  street  railways  of  the  country  are 
to  be  brought  under  its  jurisdiction.  The  Commission  is  doing 
excellent  work,  however,  in  the  matter  of  regulating  the  private 
management  of  our  230,000  miles  of  commercial  lines  now  in- 
cluded within  the  purview  of  the  Act  to  Regulate  Commerce,  and 
if  force  be  given  to  the  suggestion  made  by  Commissioner  Prouty 
some  two  years  ago,  and  now  again  made  by  President  Taft,  to  the 
effect  that  there  should  be  a  separation  of  the  administrative,  leg- 
islative and  judicial  functions  of  the  Commission,  it  may  then 
be  able  to  take  on  all  the  added  work  which  must  inevitably 
come  with  the  present  interpretation  of  the  law  as  applying  to 
street  railways. 

Borden  D.  Whiting. 

Newark,  N.  J. 
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NOTES. 


State  Interference  with  Federal  Governmental  Agencies. — 
Although  the  Consititution  of  the  United  States  in  no  place  expressly 
limits  the  right  of  the  state  or  of  the  United  States  to  interfere  with 
the  governmental  agencies  of  each  other,  it  was  early  decided  that  this 
limitation  arose  from  necessary  implication.1  While  this  general 
principle  is  undoubted,  the  duty  of  the  Supreme  Court  to  preserve 
as  far  as  possible  the  supremacy  of  each  sovereignty  in  its  own  juris- 
diction,- has  led  to  the  introduction  of  many  important  limitations. 
The  conflict  with  federal  governmental  agencies  by  the  state  has 
arisen  either  under  the  taxing  power  or  under  the  police  power.  When 
the  conflict  has  arisen  under  the  former,  the  Supreme  Court,  because 
of  the  fact  that  the  taxing  power  carries  with  it  the  inherent  power 

^IcCulloch  v.  Maryland  (1819)  4  Wheat.  316;  The  Collector  v.  Day 
(1870)    11   Wall.    113. 

"Matter  of  Heff   (1904)    197  U.  S.  488. 


NOTES.  459 

to  destroy,3  has  felt  itself  bound  to  hold  in  general  that  all  such 
interference  is  void.4  Three  limitations  have,  nevertheless,  developed. 
The  undesirability  of  removing  from  state  taxation  all  the  property 
of  such  railroads  and  telegraph  companies  as  happened  to  be  agencies  of 
the  federal  government,  induced  the  court  to  hold  that  the  exemption 
in  such  cases  extended  only  to  the  federal  franchises  and  acts  strictly 
governmental,5  and  did  not  embrace  the  general  property  of  the 
agency  within  the  jurisdiction  of  the  state.6  Further,  although  the 
form  of  the  tax  is  not  controlling  if  it  really  falls  upon  the  govern- 
mental instrumentality,7  there  is  a  recent  tendency  to  uphold  the 
tax  unless  the  legal  incident  thereof,  as  well  as  its  economic  burden, 
falls  upon  the  agency.8  And,  lastly,  it  has  been  but  recently  de- 
cided that  not  every  undertaking  of  the  government  will  be  thus 
exempt  from  taxation;  the  undertaking  must  be  strictly  governmental 
in   nature,   and  appear  as   such   to   the  court.9 

When  the  conflict  arises  under  an  exercise  of  the  police  power 
of  the  state,  however,  the  courts  have  been  far  less  rigorous  in  con- 
demning the  interference.  This  distinction  follows  logically  from  the 
fact  that  the  police  power  covers  in  general  only  such  acts  as  are 
reasonable  regulations,  adapted  to  the  health,  safety  and  welfare  of 
the  community;10  and  from  the  further  fact  that  in  our  dual  sys- 
tem of  government  the  police  power  has  been  especially  reserved  as 
peculiarly  within  the  jurisdiction  of  the  states.11  While,  therefore, 
the  courts  have  not  hesitated  to  hold  invalid  such  acts  of  the  state 
as  absolutely  prohibit  the  exercise  of  federal  functions,1-  or  that  directly 
hamper  such  functions  to  a  clearly  unwarranted  extent,13  it  is  well 
established  that  the  mere  conflict  of  the  two  powers  is  not  of  itself 
sufficient  to  constitute  an  unconstitutional  infringement  of  the  fed- 
eral right.14  Thus,  state  statutes,  local  in  nature,  are  generally  up- 
held, despite  their  effect  on  interstate  commerce,15  although  as  soon 
as  Congress  legislates  upon  the  same  subject,  the  congressional  regu- 
lation must  prevail,  when  in  conflict,  as  the  supreme  law  of  the  land.16 
The  underlying  principles,  moreover,  apply  equally  to  interference 
with  federal  rights,  whether  in  the  form  of  powers,  privileges  or 
governmental  agencies.  In  formulating  a  test  as  to  the  extent  to 
which  the  state  may  interfere  under  its  police  power  with  federal 
agencies,   the   Supreme   Court  has   frequently   drawn    the   line   where 

sSee  Veazie   Bank  v.   Fenno    (1869)    8  Wall.   533- 

4Owensboro  Natl.  Bank  v.  Owensboro  (1898)   173  U.  S.  664. 

'Thomson  v.  Pacific  Railroad  (1869)  9  Wall.  579;  Railroad  v.  Peniston 
(1873)    18  Wall.  5. 

"Western  Union  Telegraph  Co.  v.  Mass.    (1897)    125  U.   S.  530. 

'Brown  v.  Maryland   (1827)    12  Wheat.  419. 

Tlummer  v.  Coler   (1899)    178  U.  S.   115. 

9So.  Carolina  v.  U.  S.   (1905)    199  U.  S.  437- 

"Mugler  v.  Kansas  (1887)   123  U.  S.  623;  10  Columbia  Law  Review  56. 

uIn  re  Rahrer  (1890)   140  U.  S.  545- 

"Railroad  Co.  v.  Husen  (1877)  95  U.  S.  465. 
Leisy  v.    Harden    (1890)    135   U.    S.    100;   Easton   v.    Iowa    (1902)    188 
U.   S.  220. 

"Patterson  v.  Kentucky    (1878)    97   U.    S.   501. 

1  I  iennington  v.  Georgia    (1895)    163  U.   S.  299. 

"Davis  v.  Elmira   Savings   Bank    (1895)    161   U.   S.  275. 
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such  interference  results  in  "impairment  of  efficiency"  or  "incapacity 
of  performance"  of  their  governmental  duties.17  Since  all  restric- 
tions, however,  interfere  with  the  efficiency  and  capacity  of  the 
governmental  agents  to  a  certain  extent,  it  would  appear  that  the 
test  more  definitely  stated  should  depend  upon  the  reasonableness 
of  the  regulation.  This  basis  was  adopted  recently  by  the  Supreme 
Court  in  upholding  state  legislation  as  to  patent  rights,18  and  it  is 
submitted  that  the  test  of  the  reasonableness  of  the  burden  im- 
posed, in  view  of  the  governmental  nature  of  the  agent  affected, 
forms  the  most  satisfactory  method  for  adjusting  the  conflicting 
rights  involved.19 

In  a  recent  federal  case,  Larabee  v.  Dolley  (C.  C,  D.  Kan.  1909) 
175  Fed.  365,  the  circuit  court  condemned  the  Kansas  Bank  Guaranty 
Law  because  of  interference  with  national  banks.  Although  the 
act  allows  such  banks  to  participate  in  the  plan,  it  was  alleged  that 
national  banks  by  the  terms  of  their  incorporation,  could  not  legally  do 
so,  and  consequently  that  they  would  suffer  through  the  increased 
prestige  of  the  state  banks.  Although  it  is  undoubted  that  national 
banks  are  governmental  agencies,  this  result  seems  difficult  to  support. 
It  is  to  be  noted  that  the  legislation  in  question  was  designed  as  a 
police  measure  to  protect  the  citizens  of  the  state  in  their  relations 
with  the  state  banks,  and  that  as  such  it  placed  no  direct  burden  of 
any  kind  upon  the  national  banks.  It  would  appear  difficult  to  say 
that  such  interference,  arising  solely  from  the  more  efficient  com- 
petition of  the  state  banks,  if  interference  at  all  from  a  legal  point 
of  view,  is  in  any  way  an  unreasonable  interference;  and  if  the 
test  outlined  above  is  correct,  the  decision  must  undoubtedly  be  con- 
sidered unsound.  Certainly  the  Supreme  Court  has  given  no  inti- 
mation that  the  protection  of  governmental  agencies  extends  to  this 
extraordinary  point,  and  it  would  appear  that  due  regard  for  the 
sovereign  nature  of  the  state,  as  well  as  the  nation,  would  prevent 
the  upholding  of   the  result  reached. 


A  Nominated  Executor's  Right  to  Reimbursement  From  the 
Estate  for  the  Expenses  of  Contested  Probate. — It  is  well  settled 
that  an  administrator  or  executor,  having  acted  in  good  faith  and  with 
ordinary  prudence,  is  entitled  to  be  credited  for  all  costs  and  expenses 
he  may  have  been  compelled  to  pay  for  litigation  affecting  the  estate 
in  his  charge,1  and  his  right  depends,  not  on  the  favorable  issue  of 
the  litigation,  but  only  on  his  good  faith  in  prosecuting  or  defending.2 
To  support  his  claim  to  reimbursement,  however,  it  must  appear  either 
that  the  litigation  was  for  the  benefit  of  the  estate3  or  that  in  engag- 
ing therein  the  executor  performed  a  legal  duty,  and  did  not  voluntarily 

"National  Bank  v.  Comw.  (1869)  9  Wall.  353;  McClellan  v.  Chipman 
(1896)    164  U.    S.  347- 

18 Allen  v.  Riley  (1906)  203  U.  S.  347;  and  see  N.  Dakota  ex  rel.  v. 
Hanson   (1909)   30  Sup.  Ct.  Rep.  178. 

"Western  Union  Telegraph  Co.  v.  Mayor  of  N.  Y.   (1889)   38  Fed.  552. 

^ardy  v.  Call  (1819)  15  Mass.  530;  Collins  v.  Hoxie  (N.  Y.  1841) 
9  Paige  81. 

2Moore  v.  Randolph's   Adm'r.    (1881)    70  Ala.   575;    Polhemus   v.    Mid- 

dleton  (1883)  37  N.  J.  Eq.  240. 

'Mumper's  Appeal   (Pa.  1842)   3  W.  &  S.  441. 
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assume  a  burden  properly  belonging  to  others.4  Both  factors  are  clearly 
present  in  all  litigation  concerned  with  the  collection  and  payment 
of  debts,  and  compensation  will  be  allowed  for  expenditures  for  this 
purpose,  even  to  a  de  facto  personal  representative  when  acting  under 
a  will  later  declared  void,  because  such  acts  belong  strictly  to  the 
administration  of  the  estate  and  must  be  performed  whether  there 
is  a  valid  will  or  not.5 

Litigation  for  the  purpose  of  establishing  or  maintaining  a  will, 
however,  stands  upon  a  different  basis.  In  conducting  such  proceed- 
ings the  executor  cannot  be  said  to  act  in  his  administrative  capacity 
because  the  payment  of  legacies  and  the  distribution  of  assets  are 
not  strictly  acts  of  administration,  but  depend  wholly  upon  the  will 
for  their  validity  and  authority.  Nor  does  he  act  as  representative  of 
the  estate  because  it  is  his  authority  so  to  act  which  is  one  of  the 
questions  at  issue.  But  as  the  establishment  or  defense  of  the  will 
enures  wholly  to  the  benefit  of  the  devisees  or  legatees  mentioned 
therein,  the  executor  in  supporting  that  instrument  clearly  acts  only 
on  behalf  of  the  persons  interested  in  the  particular  distribution  con- 
tended for  6  and  not  for  the  benefit  of  the  estate  which  can  be  in  no 
way  affected  by  the  issue  of  the  contest.7  It  follows,  therefore,  that  a 
claim  against  the  estate  for  the  expenses  of  such  litigation  can  be 
justified  only  upon  the  alternative  ground  that  the  nominated  executor 
incurs  them  in  the  discharge  of  a  positive  legal  duty. 

The  existence  and  extent  of  such  duty  have  been  variously  treated 
in  different  jurisdictions,  the  decisions  depending  in  part  upon  statu- 
tory enactment,  but  chiefly  upon  considerations  of  expediency.  In 
England  and  a  few  American  jurisdictions  where  the  executor  is  the 
only  one  capable  of  propounding  the  will  8  and  penalities  are  imposed 
for  his  failure  to  do  so,9  it  is  arguable  that  he  is  at  least  entitled  to 
credit  for  counsel  fees  incurred  in  making  a  formal  offer  of  the  will.10 
But  where,  as  in  most  states,  a  devisee,  legatee  or  other  person  in- 
terested in  the  estate  may  have  the  will  proved,11  it  is  doubtful  if  the 
executor  is  under  a  duty  to  take  even  the  first  formal  step.  Certainly, 
where  he  has  brought  the  will  into  court  and  is  met,  before  its  pro- 
bate, with  a  contest,  the  executor  is  under  no  further  obligation,  but 
may  cast  the  burden  of  the  litigation  on  those  who  are  to  be  benefited 
thereby.  This  result,  although  accepted  only  by  a  minority  of  juris- 
dictions rests  upon  persuasive  considerations  of  policy  and  expediency : 
the  injustice,  if  the  litigation  be  unsuccessful,  of  charging  the  assets 
in  the  hands  of  those  rightfully  entitled  thereto  with  the  expenses 
of  fruitless  litigation  for  the  establishment  of  invalid  wills.12  and  the 

'Phillip's   Executor  v.    Phillip's   Adm'r.    (1883)    81    Ky.   328. 

5See  N.  Y.  Code  Civ.  Proc.  §  2650;  Bradford  v.  Boudinot  (1811) 
3  Wash.  C.  C.  122;  and  see  Brown  v.  Eggleston   (1885)   53  Conn,  no,  117. 

"Andrews'  Executor  v.  His  Adm'r.  (1857)  7  Oh.  St.  143;  Brown  V. 
Vinyard  (S.  C.  1831)  1  Bailey  Eq.  460. 

'Kelly  v.  Davis  (1859)  37  Miss.  76. 

8i  Williams.  Executors  (10th  ed.)  228;  Wankford  v.  Wankford  (1699) 
1  Salk.  301,  309;  Smith  v.  Moore  (Me.  1830)  6  Greenl.  274. 

e54  Geo.  Ill  c.  184,  37;  44  Vict.  c.  12,  40. 

"See  Raines  v.   Raines'  Executor    (1874)    51   Ala.   237. 

"Kenniston  v.  Adams  (1888)  80  Me.  290;  Ford  v.  Ford  (Tenn.  1846) 
7  Humph.  192;  N.  Y.  Code  Civ.  Proc.  §  2614. 

"Kelly  v.  Davis  supra. 
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equally  grave  injustice,  even  if  the  litigation  be  successful,  of  shifting 
the  burden  thereof  from  the  special  legatees  who  are  chiefly  interested 
to  the  residuary  distributees  whose  interests  are  first  affected  by  al- 
lowing the  charge  against  the  estate.13  Moreover,  the  right  to  com- 
pensation, depending  as  it  does  upon  the  existence  of  a  prior  duty,  ought 
logically  never  to  be  affected  by  the  favorable  issue  of  the  litigation. 
In  this  respect,  however,  the  decisions  are  not  consistent,  the  right 
to  reimbursement  being  recognized  in  some  jurisdictions  when  the  re- 
sult of  the  contest  enures  to  the  benefit  of  those  ultimately  entitled 
to  the  assets.14  These  decisions  are  justified  only  on  grounds  of  justice, 
or  as  avoiding  circuity  of  action,  the  proper  remedy  being  one  against 
the  legatees  personally  for  services  rendered  in  their  behalf.  The 
numerical  weight  of  authority,  influenced  doubtless  by  the  equities 
of  the  situation,  allows  the  executor  reimbursement,  but  the  courts 
content  themselves  either  with  the  bare  assertion  of  the  existence 
of  a  duty  in  the  executor  to  defend  the  will15  or  rest  their  conclusion 
upon  whoDy  insufficient  or  fallacious  grounds :  the  necessity  of  impos- 
ing upon  someone  the  duty  of  protecting  the  interests  of  the  legatees  not 
yet  in  being,16  or  of  giving  effect  to  the  express  intention  of  the  testa- 
tor.17 In  cases  where  the  will  is  assailed  because  of  alleged  mental 
incompetency  of  the  testator  or  of  a  second  will  revoking  the  first 
the  recognition  of  a  duty  upon  the  latter  ground  is  obviously  absurd. 

In  a  recent  case,  Dodd  v.  Anderson  (N.  Y.  1910)  90  N.  E.  1137, 
the  court  rejected  the  claim  of  a  nominated  executor  against  the  state 
for  expenses  incurred  in  unsuccessfully  propounding  the  will  for  pro- 
bate, advancing  the  doctrine  of  expediency  and  solicitude  for  the 
ultimate  distributees  in  support  of  its  conclusions,  but  basing  its  de- 
cision chiefly  upon  the  ground  that,  until  the  issue  of  letters  testa- 
mentary, there  can  be  no  legal  representative  of  the  estate,  and,  there- 
fore, no  duty  to  act  with  reference  to  the  will.  In  reaching  this 
result,  the  court  differentiates  the  supposed  duty  to  conduct  proceed- 
ings for  establishing  the  will  from  the  duty  to  defend  the  will  after 
probate.  In  the  latter  case  the  duty  is  emphatically  affirmed.18  This 
distinction,  however,  is  entirely  ignored  in  other  cases,  whether  the 

"Mumper's  Appeal  supra.  It  is  notable  that  an  administrator,  although 
representing  the  heirs,  is  never  authorized  to  expend  the  funds  of  the 
estate  in  resisting  the  probate  of  a  will.  Dalyrymple  v.  Gamble  (1887) 
68  Md.    156;   Edwards  v.   Ela    (Mass.    1862)    5  Allen  87. 

"This  is  the  Pennsylvania  rule.  See  Royer's  Appeal  (1850)  13  Pa. 
St.  569;  Scott's  Estate  (Pa.  1845)  9  W.  &  S.  98;  but  see  Mumper's  Appeal 
supra;  see  also  Kelly  v.  Davis  supra;  Andrews'   Executors  v.   His  Adm'r. 

supra. 

"Pryor  v.  Mizner  (1881)  79  Ky.  232;  Brown  v.  Gibson  (S.  C.  1818) 
1  Nott  &  McC.  326;  Meeker  v.  Meeker  (1888)  74  la.  352;  Lassiter  v. 
Trans  (1896)  98  Term.  330;  but  see  Ralston  v.  Telfair  (N.  C.  1839)  2  Dev. 
&  Bat.  414. 

"Hazard  v.  Engs  (1882)   14  R.  I.  5. 

"In  re  Estate  of  Soulard   (1897)    141  Mo.  642. 

"This  distinction  obviated  the  necessity  of  overruling  prior  decisions 
which  recognize  the  duty  to  defend  the  will.  See  Shaffer  v.  Bacon  (N.  Y. 
1898)  35  App.  Div.  248,  affd.  161  N.  Y.  635;  Matter  of  Blair  (N.  Y.  1901) 
67  App.  Div.  116.  The  decisions  are  unfortunate,  but  it  is  doubtful  whether, 
conceding  that  the  distinction  sought  to  be  made  is  sound,  it  can  be  applied 
to  these  cases,  because  the  expenses  for  which  reimbursement  was  allowed 
were   incurred  both   before  and  after  probate. 
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right  to  reimbursement  is  denied  or  affirmed:11'  the  only  logical  re- 
sult when  the  existence  or  non-existence  of  the  duty  rests  solely  upon 
a  balance  of  considerations  of  expediency,  for  clearly  the  assets  in  the 
hands  of  those  entitled  thereto  will  be  equally  affected  by  a  recognition 
of  the  duty  in  a  contest  following,  as  well  as  in  one  preceding,  pro- 
bate. Conceding,  moreover,  that  in  the  interval  between  the  probate 
and  a  subsequent  successful  contest  a  nominated  executor  is  a  legal 
representative  whose  letters  will  justify  an  executor's  claim  for  the 
performance  of  acts  clearly  within  the  scope  of  his  executorial  func- 
tions, the  defense  of  a  contested  will  does  not,  in  the  absence  of 
statute,  seem  to  be  such  a  function.  Consequently,  this  duty  ap- 
parently rests  wholly  upon  judicial  declaration.  It  would  seem,  there- 
fore, that  if  the  duty  is  to  be  recognized  at  all,  it  should  be  declared 
to  exist  as  well  before,  as  after  probate. 


The  Recognition  of  the  Corporate  Entity  in  Suits  Between 
Stockholders. — Although  the  conception  of  a  corporation  as  a  legal 
entity  distinct  from  the  individuals  who  compose  its  membership 
has  become  familiar  through  repetition  in  judicial  utterance,1  courts 
and  authors  are  far  from  any  real  agreement  as  to  the  true  nature 
of  the  conception.  By  some  writers  it  is  termed  a  fiction,  a  mere 
figurative  description  of  the  actual  fact  of  the  association  of  indi- 
viduals for  the  conduct  of  business.2  Others  consider  it  an  accurate 
statement  of  the  fact  that  the  corporation  is  endowed  by  law  with 
rights  and  subjected  to  obligations,  which  do  not  pertain  to  the  in- 
dividual shareholders  jointly  or  severally.  In  this  view,  the  corpora- 
tion is  as  correctly  called  a  legal  entity  as  is  any  natural  person.3 
Conceding  the  entity  to  be  a  fiction,  however,  there  is  no  general 
agreement  as  to  the  value  of  the  employment  of  such  a  fiction.  "The 
conception  of  a  number  of  individuals  as  a  corporate  or  collective 
entity"  is  justified  as  "essential  to  many  of  the  most  ordinary  processes 
of  thought,"  and  the  fiction  of  a  corporate  entity  is  accordingly 
considered  a  principle  of  great  convenience,  which  in  most  cases 
accomplishes  justice.4  On  the  other  hand,  the  fiction  is  regretted 
because  it  obscures  the  true  nature  of  the  problems  arising  from  cor- 
porate activity,  and  is  held  responsible  for  the  unsatisfactory  state 
of  the  decisions  in  this  branch  of  the  law.5 

"Brown  v.  Vinyard  supra;  Andrews'  Executors  v.  His  Adm'r.  supra; 
Mumper's  Appeal  supra;  Kelly  v.  Davis  supra.  It  is  interesting  to  note 
that  the  only  case  recognizing  the  distinction  has  reached  a  result  directly 
contra  to  that  in  the  principal  case.     In  re  Estate  of  Soulard  supra. 

Dartmouth  College  v.  Woodward  (1819)  4  Wheat.  518,  636;  In  re 
Sheffield  etc.  Society  (1889)  L.  R.  22  Q.  B.  D.  470;  Gallagher  v.  Germania 
Brewing  Co.  (1893)  53  Minn.  214. 

2Morawetz,  Priv.  Corps.   (2nd  ed.)  §§  1,  227. 

"\\ .  Jethro  Brown.  The  Personality  of  the  Corporation  and  the  State, 
21  Law  Quart.  Rev.  365,  367,  370.  For  an  analysis  of  the  "fiction"  and 
"organic"  theories  of  corporations,  see  Freund,  The  Legal  Nature  of 
Corporations. 

*Morawetz,  Priv.  Corps.  (2nd  ed.)  §§  1,  234;  see  also  Carr,  The  Law 
of  Corporations,  Ch.  XII;  Machen,  Modern  Law  of   Corporations  §   1312. 

Taylor,  Priv.  Corps.  (3rd  ed.)  §  51;  Prof.  Hohfeld.  Nature  of  Stock- 
holders' Individual  Liability  for  Corporation  Debts.  9  Columbia  Law 
Review  285. 


464  COLUMBIA  LAW  REVIEW. 

Whatever  may  be  its  true  nature  and  value,  however,  the  con- 
ception of  the  corporation  as  a  legal  entity  is  definitely  established 
by  the  decisions,  and  plays  an  important  part  in  the  discussion  of  the 
various  questions  of  corporation  law.  The  legal  title  to  the  cor- 
porate property  is  in  the  corporation.6  The  transfer  of  property 
from  a  partnership  to  a  corporation  formed  to  take  over  its  busi- 
ness, is  "a  conveyance  and  sale"  under  a  stamp  statute.7  The  cor- 
poration may  make  valid  contracts  with  the  stockholders.8  It  is  the 
corporation  which  is  primarily  liable  to  creditors  on  corporate  obli- 
gations.0 In  the  interpretation  of  statutes,  the  courts  have  commonly 
held  that  "persons"  include  corporations.10  The  corporation  is  liable 
for  torts,11  and  for  many  crimes.12  When  it  has  become  necessary 
to  determine  whether  an  act  required  by  statute  was  performed 
through  an  agent  or  in  chief,  it  has  been  held  that  the  corporation 
is  capable  of  acting  in  chief.13  In  general,  the  corporation  is  treated 
by  courts  of  law  as  a  separate  legal  personality. 

Although  it  has  been  said  that  equity  disregards  the  fiction  of  a 
corporate  entity  whenever  necessary  for  the  accomplishment  of  jus- 
tice,14 the  actual  decisions  have  only  refused  to  sanction  the  perpetra- 
tion of  fraud  or  illegality  upon  creditors.15  In  other  cases,  courts  of 
equity  have  frequently  recognized  the  corporation  as  a  subject  of 
rights  and  duties  distinct  from  those  of  its  members.16  For  example, 
the  conveyance  of  mortgaged  property  by  a  mortgagee,  under  a  power 
of  sale,  to  a  corporation  of  which  he  is  a  stockholder  is  valid,  in  the 
absence  of  fraud,  though  a  conveyance  to  the  mortgagee  or  to  any- 
one acting  for  him  is  not  sustained.17  A  few  courts  have  refused  to 
recognize  the  corporation  as  a  separate  entity  when  its  stock  is  owned 
wholly  by  one  person.ls  The  weight  of  authority,  however,  is  opposed 
to   this  view.10     Thus,   suits   against   the   corporation   are  not   abated 

'Button  v.  Hoffman  (1884)  61  Wis.  20;  The  Queen  v.  Arnaud  (1846) 
16  L.  J.  (Pt.  2)  50. 

'Foster  &  Sons  v.  Comm.  of  I.  R.  L.  R.  [1894]   1  Q.  B.  516. 

'Salomon  v.  Salomon  &  Co.  L.  R.  [1897]  App.  Cas.  22.  Cf.  8  Columbia 
Law  Review  567,  568. 

9See  Gallagher  v.  Germania  Brewing  Co.  supra. 

K'Brav  v.  Wallingford  (1850)  20  Conn.  416;  People  ex  rel.  Davton  v. 
May   (N.  Y.   1858)  27  Barb.  238. 

"Jordan  v.  Ala.  etc.  R.  R.  Co.  (1883)  74  Ala.  85;  Reid  v.  Home  Savings 
Bank   (1881)    130  Mass.  443. 

12g  Columbia  Law  Review  78. 

138  Columbia  Law  Review  403. 

"See  Morawetz,  Priv.  Corps.  §  227 ;  The  Des  Moines  Gas  Co.  v.  West 
(1878)  50  la.  16,  25;  Sawyer  v.  Hoag  (1873)   17  Wall.  610,  623. 

"Stockton  v.  Central  R.  Co.  (1892)  50  N.  J.  Eq.  52,  74;  Bank  z: 
Trevein    (  1898)    59  Oh.   St.  316,  325. 

^'Einstein  v.  Rosenfeld  (1884)  38  N.  J.  Eq.  309;  In  re  George  Newton 
&  Co.  L.  R.   [1895]   1  Ch.  674. 

1TFarrar  v.  Farrars,  Limited    (1888)    40  Ch.  Div.  395,  409. 

lsFirst  Natl.  Bank  v.  Winchester  (1898)  119  Ala.  168;  Swift  v.  Smith, 
Dixon  &  Co.  (1886)  65  Md.  428,  434;  The  Bellona  Co.  Case  (Md.  1841) 
3  Bland  442  (semble). 

"Gallagher  v.  Germania  Brewing  Co.  supra;  Monongahela  Bridge  Co.  v. 
Pittsburg  etc.  Co.  (1900)  196  Pa.  St.  25;  Parker  v.  Bethel  Hotel  Co.  (1895) 
96  Tenn.  252,  272;  Goulburn  etc.  Co.  v.  Bank  (1900)  26  Vict.  L.  R.  351. 
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because  the  stock  is  owned  by  a  few  stockholders,  or  even  by  one 
person.20  The  title  to  corporate  property  is  still  vested  in  the  cor- 
poration so  that  it  is  the  proper  plaintiff  in  an  action  of  replevin.21 
In  an  action  relating  to  the  property,  the  corporation  is  "the  real 
party   in   interest."22 

A  recent  New  Jersey  case  illustrates  the  application  of  the  entity 
theory  to  suits  between  members  of  a  corporation.  The  plaintiff  and 
the  defendant  organized  two  corporations  to  carry  out  the  purposes 
of  their  copartnership.  The  stockholders  and  directors,  apart  from 
the  plaintiff  and  the  defendant,  were  only  nominally  interested  in 
the  concern.  Upon  a  disagreement,  the  plaintiff  sought  an  account- 
ing of  the  partnership  affairs  in  equity  upon  the  theory  that  the  cor- 
porations  could  be  disregarded,  since  they  had  been  formed  as  agents 
in  the  conduct  of  the  partnership  business.  The  court  refused  re- 
lief, holding  that  the  parties  must  be  treated  as  members  of  a  cor- 
poration, and  their  rights  and  duties  measured  in  terms  of  corporation 
law.  Jackson  v.  Hooper  (N.  J.  1910)  75  Atl.  568.  This  decision 
is  in  accord  with  an  earlier  case  of  similar  facts.23  In  applying 
the  doctrine  of  the  separate  corporate  entity  to  a  suit  between  mem- 
bers of  the  corporation,  the  court  is  supported  by  the  authorities;24 
and  would  seem  to  be  justified  by  the  reasoning  in  cases  in  which  the 
rights  of  non-members  were  involved.  The  doctrine  that  the  corpora- 
tion is  an  entity  distinct  from  the  sum  of  its  members  being  well 
settled,  it  is  properly  invoked  against  the  claims  of  stockholders 
and  directors,  as  well  as  in  their  favor:  as  well  in  controversies  be- 
tween members  of  the  corporation,  as  in  suits  between  the  corporation, 
or  a  stockholder,  and  a  creditor  or  other  third  party.  To  permit 
the  use  of  the  doctrine  of  the  separate  corporate  entity  by  the 
stockholders  to  escape  full  individual  liability  for  debts,  without 
recognizing  that  the  parties  have  assumed  the  duties  as  well  as  the 
rights  of  stockholders,  could  only  work  injustice.  The  principal  case 
is  accordingly  correct  in  its  recognition  of  the  corporate  entity  in 
a  controversy  between   stockholders. 


The  Eights  of  a  Landowner  Injured  by  Blasting  on  Adjoining 
Premises. — The  recognition  of  the  doctrine  of  correlative  rights  be- 
tween adjoining  landowners  was  early  compelled  by  "the  necessities 
of  the  social  state,"1  but  the  development  and  application  of  the  prin- 
ciple have  been  characterized  by  conflicting  decisions.  This  conflict 
is  well  illustrated  in  the  field  of  injuries  caused  by  blasting  opera- 
tions, where  the  misleading  doctrine  of  consequential  injury  has  bred 
confusion.  Admittedly,  mere  damage  in  fact  is  insufficient  to  support 
an  action;  some  right  must  be  infringed  or  duty  violated,  but  in  de- 
termining these  rights  and  duties  the  courts  have  reached  differing 
conclusions.  In  some  jurisdictions  the  landowner's  right  to  use  and 
develop  his  land  is  viewed  liberally.  Thus,  injury  caused  by  vibra- 
tion is  non-actionable  as  damnum  absque  injuria  unless  accompanied 

'"Newton   Mfg.   Co.  v.   White    (1871)    42  Ga.    148. 

^Button  v.  Hoffman  supra. 

2?Winona  etc.  Co.  v.   St.  Paul  etc.  Co.    (1877)   23  Minn.  359. 

^Russell  v.  M'Lellan   (Mass.  1833)    14  Pick.  63. 

"Einstein  v.   Rosenfeld  supra;  In   re  George   Newman  &  Co.  supra. 

'Booth  v.  Rome  etc.  Ry.  Co.   (1893)    140  N.  Y.  267. 
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by  a  direct  trespass,2  or  due  to  negligence,3  or  of  sufficient  duration 
and  harmful  effect  to  constitute  a  nuisance.4  It  is  contended  that  any 
other  results  would  concede  an  undue  advantage  to  mere  priority  in 
land  development  and  building  operations.1  This  rule,  however,  seems 
too  lenient  and,  obviously,  its  rigid  application  may  often  enable  one 
landowner  totally  to  destroy  the  beneficial  use  of  his  neighbor's  prop- 
erty. Its  manifest  harshness,  too,  is  only  limited  by  the  fact  that  a 
damaging  explosion  tends  to  prove  negligence.5 

Against  this  doctrine  it  may  further  be  argued  that  under  cover 
of  the  term  consequential  injury  the  possibility  of  invasion  by  in- 
tangible or  invisible  means  is  ignored.  Although  such  means  were 
doubtless  little  understood  during  the  early  development  of  the  actions 
of  Trespass  and  Case,  modern  science  seems  to  compel  their  recogni- 
tion. Invasion  by  an  agent  is  possible,  and  occurs  equally  when  some- 
thing set  in  motion  by  a  landowner  lodges  on  another's  premises  with 
the  aid  of  some  natural  law  such  as  gravity,  whether  the  intervening 
force  operates  below  or  above  the  surface.  There  seems  little  dis- 
tinction between  the  case  of  a  missile  projected  through  the  air  and 
poisonous  particles  committed  to  the  operation  of  gravity  through 
percolating  water.6  In  England,  moreover,  violent  electric  currents 
discharged  into  the  land  of  another  have  been  likened  to  a  stream 
of  water  thrown  thereon.7  Of  course,  under  this  view  many  opera- 
tions now  lawful  will  involve  actionable  invasions.  This  objection 
is  qualified,  however,  by  the  exigencies  of  proof  in  such  cases  for 
injury  cannot  be  proved  unless  the  origin  of  the  force  be  clearly  shown 
and  its  effect  demonstrated.7  This  seems  scarcely  possible  in  the 
absence  of  a  showing  of  actual  damage.  The  only  question  in  these 
cases  is  the  form  of  remedy,  and  an  action  of  trespass  on  the  case 
seems  clearly  appropriate. 

Many  courts  repudiate  the  doctrine  of  Booth  v.  Rome  etc.  Ry.  Co.1 
by  finding  in  injurious  blasting  operations  a  violation  of  the  duty 
defined  in  Rylands  v.  Fletcher ;s  that  a  proprietor  who  allows  upon 
his  premises  anything  the  natural  consequences  of  the  escape  of  which 
is  damage  to  the  property  of  others,  maintains  such  things  at  his 
peril.9  Such  a  use  of  land  is  deemed  unnatural  or  unreasonable. 
This  doctrine  consequently  embodies  the  theory  that  the  reasonable 
user  of  land  is  the  complement  of  the  principle  of  correlative  rights, 
and  the  adoption  of  this  test  seems  as  justifiable  in  these  cases  as  in 
those   of   percolating   waters.     Although   the   doctrine   of   Rylands   v. 

2Booth  v.  Rome  etc.  Co.  supra;  Simon  v.  Henry  (1898)  62  N.  J.  L. 
486;  Hay  v.  Cohoes  Co.   (1849)   2  N.  Y.  159. 

3Holland  House  etc.  Co.  v.  Baird   (1901)    169  N.  Y.   136. 

4Morton  v.  N.  Y.  (1893)  140  N.  Y.  207;  Heeg  v.  Licht  (1880)  80 
N.  Y.  579- 

5Kinney  v.  Koopman    (1896)    116  Ala.  310. 

"Ballard  v.  Tomlinson  (1885)  L.  R.  29  Ch.  Div.  115;  Ball  v.  Nye  (1868) 
99  Mass.  582.  Though  these  cases  seem  influenced  by  the  doctrine  of 
Rylands  v.  Fletcher  infra,  the  comparison  is  drawn  to  illustrate  the  possi- 
bility of  invisible  and  intangible  invasion. 

7Natl.  Telephone  Co.  v.  Baker  L.  R.  [1893]  2  Ch.  186;  cf.  Cumberland 
etc.  Co.  v.  Union  etc.  Co.   (1894)  93  Tenn.  492;  Joyce,  Electric  Law  §  51°- 

8  (1866)  L.  R.  1  Exch.  265,  affd.   (1868)   L.  R.  3  H.  L.  330. 

"Fitsimmons  v.  Braun  (1900)  94  III  App.  553,  affd.  (1902)  199  HI-  39<>; 
Bradford  v.  St.  Mary's  etc.  Co.  (1899)  60  Oh.  St.  560;  Gossett  v.  Southern 
Rv.   Co.    (1905)    us  Tenn.   376;   Colton  v.   Onderdonk    (1886)    69   Cal.    155- 
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Fletcher  has  been  criticised  it  seems  unobjectionable  if  reasonableness 
is  considered  in  determining  the  dangerous  nature  of  things  brought 
upon  the  land.10  This  accords  with  the  conclusion  reached  in  a  recent 
case,  Hichey  v.  McCabe  <£•  Bihler  (It.  1.  1910)  75  Atl.  404,  where 
the  plaintiff  was  allowed  to  recover  for  the  injury  to  his  property 
caused  by  vibration  due  to  blasting  on  neighboring  premises,  although 
he  showed  no  invasion  of  his  premises  by  stones  or  dirt,  or  negligence 
in  the  conduct  of  the  defendant's  operations.  This  result,  moreover, 
exposes  the  fallacy  of  the  doctrine  of  consequential  injury  underlying 
the  decision  in  Booth  v.  Rome  etc.  By.  Co.  If  "consequential"  is 
made  synonymous  with  "non-actionable"  its  use  is  nominal  and  so 
begs  the  question  for  it  obviously  affords  no  test  of  a  cause  of  action. 
On  the  other  hand,  if  indirect  injury  is  meant  an  action  lies,11  and 
the  term  consequently  merely  indicates  that  the  action  must  be  in 
Case  rather  than  Trespass. 

The  rule  of  Booth  v.  Borne  etc.  By.  Co.  is  open  to  further  attack 
because  of  its  disregard  of  the  similarity  between  the  injury  caused 
by  vibration  and  that  caused  by  the  removal  of  the  support  of  land,  by 
an  adjacent  owner.  True,  the  right  of  support,  lateral  or  subjacent, 
has  thus  far  been  held  violated  only  where  there  has  been  a  displace- 
ment of  soil  caused  by  a  removal  of  land  immediately  adjoining.1 - 
Since,  however,  recovery  is  founded  upon  the  natural  right  of  an  owner 
to  have  his  land  in  its  natural  state  supported  by  that  of  his  neigh- 
bor, the  displacement  of  soil  by  blasting,  though  accomplished  in  a 
slightly  different  manner  and  by  somewhat  unusual  means,  would  never- 
theless seem  as  much  a  disturbance  of  this  right  as  the  injury  resulting 
from  the  actual  removal  of  supporting  earth.  It  is  notable,  too,  that 
the  disturbance  of  land,  without  actual  invasion,  by  the  removal  of 
lateral  support  has  been  deemed  a  trespass,  although  the  cases  do  not 
indicate  clearly  whether  Trespass  or  Case  is  the  appropriate  remedy.1" 


Divestment  of  Partnership  Firm  Title. — There  resides  in  the 
partners  of  a  going  concern  an  undoubted  right  to  divest  firm  title 
by  ordinary  business  transactions,1  or  to  assume  and  convert  into  firm 
debts  the  individual  liabilities  of  a  separate  partner,2  and  a  single  part- 
ner can  accomplish  the  same  result  by  disposing  of  his  interest  in  the 
business,  to  one  or  more  of  his  co-partners  or  to  a  stranger,  provided 
nil  the  partners  assent.3  Because,  however,  of  a  rule  of  administra- 
tion, developed  in  equity,  and  adopted  in  insolvency  and  bankruptcy 
proceedings,  that  partnership  creditors  shall  be  preferred  in  the  dis- 
tribution of  firm  assets,  and  separate  creditors  in  separate  a>sct-. 
transfers  of  firm  title  effected  on  the  eve  of  a  situation  calling  for 

"Bradford  v.  St.  Mary's  etc.  Co.  supra. 

"Eaton  v.  B.  C.  &  M.  R.  R.  Co.  (1872)  51  N.  H.  504;  cf.  Wheeler  y. 
Norton  (N.  Y.  1904)  92  App.  Div.  368,  and  comment  on  the  latter  case  in 
Derrick  v.  Kelly   (1910)   120  N.  Y.  Supp.  966. 

"Washburn,  Real  Property    (6th   ed.)    §§   1296,   1298. 

"2  Dane,  Abridgment  717;  Mamer  v.  Lussen  (1872)  65  111.  484:  Buskirk 
V.  Strickland   (1882)   47  Mich  389. 

'Mabbett  v.  White  (1855)   12  N.  Y.  442. 

'Xordlinger  v.  Anderson  (1890)  123  N.  Y.  544:  Meyers  ;.  Tyson  (1896) 
2  Kan.  App.  464. 

3Bolton  v.  Pullen   (1796)    1   Bos.  &  P.  539. 
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the  application  of  this  rule  for  marshalling  assets,  since  they  would  de- 
prive the  creditor  of  a  great  part  of  his  security,  are  void  if  made 
in  bad  faith.4  The  exact  basis  of  a  firm  creditor's  right  to  impeach 
such  a  transaction  is  not  altogether  clear.  One  jurisdiction  gives 
him  a  legal  right  independent  of  partners'  liens  to  be  paid  from  the 
firm  assets,  a  view  which  tends  toward  the  conception  of  a  firm  as  a 
distinct  entity.  So  any  transfer  of  firm  property  to  an  individual5 
or  the  assumption  of  a  separate  debt  by  the  firm,6  while  insolvent,  or 
on  the  eve  of  insolvency,  is  void.  In  fact,  under  this  theory  a  firm 
should  apparently  possess  no  greater  freedom  in  dealing  with  its 
assets  to  the  prejudice  of  its  creditors  than  is  accorded  an  individual. 
This  doctrine,  however,  is  but  little  recognized,  and  it  is  generally 
held  that  the  firm  creditor's  right  is  derived  only  from  the  lien  which 
each  partner  has  to  have  the  partnership  property  applied  to  firm 
debts,  to  which  right  the  firm  creditor  is  subrogated.7  It  continues 
to  the  partner  only  so  long  as  he  can  assert  his  equity,  but  vanishes 
when  the  partners  have  bona  fide  waived  their  liens.  The  bona  fides 
of  the  transaction  is  determined  by  the  actual  state  of  mind  of  the 
transferer  and  transferee8  or,  in  some  jurisdictions,  that  of  the  trans- 
feree alone,9  irrespective  of  the  question  of  insolvency.10  However, 
the  transfer  must  be  executed  and  not  merely  executory11  or  contin- 
gent,12 and  of  course  firm  creditors  are  not  prejudiced  if  an  express 
reservation  of  a  single  partner's  lien  accompanies  a  transfer  of  firm 
title.13  Moreover,  there  is  a  conflict  whether  the  burden  of  showing  the 
bad  faith  in  a  given  case,  is  on  the  transferee  or  the  party  complain- 
ing.14 Further,  some  courts  save  harmless  such  creditors  by  imply- 
ing a  reservation,  freely  indulging  presumptions  to  tbat  end;  presump- 
tions easily  raised  in  the  absence  of  consideration  for  the  transfer.15 

To  the  derivative  nature  of  the  firm  creditor's  right  it  is  objected 
that  a  partner's  interest  is  in  the  surplus  after  the  payment  of  firm  debts 
only  and  that,  therefore,  the  creditor  has  a  right  which  becomes  abso- 
lute on  insolvency,  to  be  paid  from  such  funds.  This  changes  the 
test  of  bona  fides  from  the  state  of  mind  of  the  partner,  to  what  can 
injure  the  right  of  the  creditor,  and  a  transfer  without  valuable  con- 

V»  re  Byrne  (1868)  Fed.  Cas.  No.  2270;  Collins  v.  Hood  (1846)  Fed. 
Cas.  No.  3015. 

5Tenney  z:  Johnson  (1861)  43  N.  H.  144. 
eFerson  v.   Monroe   (1850)    21   N.   H.  462. 

"Ex  parte  Ruffin  (1801)  6  Ves.  119;  Fitzpatrick  v.  Flannigan  (1882) 
106  U.  S.  648;  Huiskamp  v.  Moline  Wagon  Co.  (1886)  121  U.  S.  310; 
Sargant  v.  Blake  (1908)  160  Fed.  57;  Bedford  v.  McDonald  (1899)  102 
Tenn.  358. 

sHowe  v.  Lawrence  (Mass.  1852)  9  Cush.  553;  Purple  v.  Farrington 
(1881)    119  Ind.   164;  Sargant  v.  Blake  supra. 

"Meyers  v.  Tyson  supra. 

10Goddard-Peck  Co.  v.  McCune  (1894)    112  Mo.  426. 

nIn  re  Kemptner  (1896)  L.  R.  8  Eq.  286. 

"Fitzpatrick  v.  Christi   (1869)   20  N.  J.  Eq.  90. 

1301son  v.  Morrison  (1874)  29  Mich.  395;  Bulger  v.  Rosa  (1890)  119 
N.  Y.  459;  Mansur-Tebbetts  Co.  v.  Brunton   (1900)    159  Mo.  213. 

"Bonwit  v.  Heyman  (1895)  43  Neb.  537;  Nordlinger  v.  Anderson 
supra. 

15Thayer  v.  Humphrey  (1895)  91  Wis.  276. 
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sideration  during  or  on  the  eve  of  insolvency,  is  fraudulent.16  This 
doctrine,  representative  of  the  great  weight  of  authority,  has  re- 
cently been  approved  in  a  federal  court,  In  re  Terens  (E.  D.  Wis. 
1910)  175  Fed.  495,  where  it  was  held  that  a  transfer  by  one  partner 
of  his  interest  in  a  firm  of  two,  to  his  co-partner  who  assumed  the 
firm  debts,  when  the  partnership  and  the  individual  partners  were  in- 
solvent, was  fraudulent,  regardless  of  their  actual  state  of  mind. 

Obviously  a  promise  by  an  insolvent,  to  pay  a  debt  is  valueless, 
and  so  where  one  partner  transfers  his  interest  in  the  business  to  a 
surviving  insolvent  partner,  on  the  understanding  that  he  assume  the 
firm  debts,  no  real  consideration  passes,17  though  some  courts  hold  the 
moral  obligation  to  be  sufficient.18  Nor,  indeed,  does  the  promise  im- 
press a  lien  on  the  property,  but  merely  a  personal  liability  on  the 
promisor.19  A  transfer  by  the  firm  to  pay  a  debt  for  which  neither  the 
firm  nor  a  partner  individually  is  liable  is  voluntary,20  but,  on  the  other 
hand,  such  a  debt  assumed  during  solvency,  becomes  the  debt  of  the 
firm  and  may  properly  be  discharged  after  insolvency.21  On  a  mutual 
agreement  by  the  partners  to  use  the  firm  property  for  the  payment 
of  each  other's  debts,  it  has  been  held  that  the  waiver  of  the  right  by 
each  partner  to  have  the  assets  applied  to  the  payment  of  firm  debts, 
is  a  sufficient  consideration.22  The  better,  and  more  authoritative  view, 
however,  is  that  since  the  interest  of  the  partners  in  the  firm  prop- 
erty is  merely  the  surplus  after  the  debts  are  paid,  such  a  transfer 
is  a  relinquishment  of  no  rights  at  all,23  and  is,  therefore,  without  con- 
sideration and  void.  It  is  conceived,  moreover,  that  the  recognition 
of  the  firm  creditors'  rights  necessarily  results  in  a  strict  definition 
of  valuable  consideration. 


The  Admissibility  of  a  Testator's  Declarations  Disclosing  In- 
tkxtion. — Although  the  declarations  of  a  testator  violate  the  Hear- 
say Rule  if  offered  as  evidence  of  extrinsic  facts,  their  admissibility 
as  evidence  of  the  testator's  mental  condition  at  the  moment  of  utter- 
ance, is  undoubted.  And  if  the  mental  condition  evidenced  is  not  of 
a  mere  temporary  character  its  existence  at  prior  or  subsequent 
moments  is  a  logical  inference,  unless  the  interval  of  time  between 
the  moment  of  declaration  and  the  time  at  which  the  mental  state 
is  material  is  so  great  that  the  fact  of  its  existence  at  the  latter 
moment  is  too  conjectural.  This  depends  largely  upon  the  durable- 
ness    of    the    particular    mental    condition.       Accordingly,    testator's 

ieEx  parte  Mayou  (1865)  4  De  G.,  J.  &  S.  663;  Darby  v.  Gilligan  (1889) 
33  W.  Va.  246;  Thayer  v.  Humphrey  supra;  In  re  Cook  (1871)  Fed.  Cas. 
No.  3150;  In  re  Sauthoff  (1877)  Fed.  Cas.  No.  12380;  Roof  v.  Herron 
(1883)   15  Neb.  73;   Bannister  v.   Miller    (1895)    54  N.  J.  Eq.    121. 

"Conroy  &  O'Connor  v.  Woods  (1859)  13  Cal.  626;  Darby  v.  Gilligan 
supra;  Ex  parte  Mayou  supra. 

"Johnson  v.  Robuck  (1898)   104  la.  523. 

nEx  parte  Ruffin  supra;  Smith  v.  Edwards  (Tenn.  1842)  7  Humph.  106. 

20Wiggins  v.  Blackshear   (1894)   86  Tex.  665. 

21Nordlinger  v.  Anderson  supra;  Teague  v.  Lindsey  (1894)  106  Ala. 
266,  278. 

"Wiggins  v.  Blackshear  supra. 

^Jackson  Bank  v.  Durfey  (1895)  72  Miss.  721.  This  of  course  applies 
where  the  firm  is  treated  as  an  entity,  distinct  from  its  members.  Teague 
V.   Lindsey  supra. 
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declarations  indicating  insanity  1  or  mental  weakness,2  whether  made 
before  or  after  the  execution  of  his  will,3  are  competent  evidence  of 
his  testamentary  capacity,4  or  of  the  effect  of  undue  influence  upon 
him,5  at  the  time  of  the  will's  execution. 

Declarations  which  discloses  only  the  intention  of  the  testator, 
on  the  other  hand,  have  been  disposed  of  with  less  uniformity.  Where 
they  are  offered  to  prove  facts  narrated  in  the  declaration  they  vio- 
late the  Hearsay  Rule,6  although  testator's  declarations  have  been 
admitted  as  a  special  exception  to  that  rule  "  on  the  grounds  alleged 
to  underlie  the  recognized  exceptions — the  probable  truth  of  the  declar- 
tion — assured  in  this  case  by  the  disinterestedness  of  the  testator. 
However,  they  need  not  be  offered  for  this  purpose;  but  rather  to 
prove  intention  only,  in  which  event  they  are  admittedly  competent 
if  intention  is  relevant.s  Intention,  in  turn,  may  be  of  probative 
force  in  the  proof  of  alleged  facts.9  Obviously,  then,  intention  may 
be  proved  when  relevant,  by  declarations  introduced  to  evidence  it,  even 
though  these  declarations  would  be  inadmissible  under  the  Hearsay 
Rule  if  introduced  to  prove  directly  the  facts  sought  to  be  estab- 
lished by  proof  of  intention.  The  question  in  such  cases  narrows  down 
to  the  relevancy  of  intention  as  evidence.  On  this  theory,  moreover, 
declarations  of  intention  need  not  accompany  acts  attempted  to  be 
explained,10  since  they  are  not  offered  as  part  of  the  res  gesta,  but 
simply  to  show  a  state  of  mind.  It  is  apparently  only  essential  that 
the  act  which  intention  tends  to  prove  shall  be  sufficiently  close  in  time 
to  the  declaration  to  render  it  possible  to  find  that  the  intention  would 
reasonably  endure  for  that  length  of  time,  and  would  naturally  result 
in  that  act.  Respectable  authority,  however,  denies  the  reliability  of 
intention  as  a  basis  for  the  inference  of  the  performance  of  that  which 
was  intended;11  a  view  of  doubtful  validity. 

So  it  would  seem  that  proof  of  an  intention  of  an  individual  to 
execute  a  will  of  a  certain  tenor  is  relevant  to  establish  that  a  will 
of  corresponding  character  exhibited  to  the  court  is  his  will,  and  that 
declarations  evidencing  this  intention  are  admissible.  Properly  de- 
ciding that  the  Hearsay  Rule  was  inapplicable  in  such  a  case,  the 
court  in  a  recent  case,  State  v.  Ready  (N.  J.  1909)  75  Atl.  564,  where 
the  defendant  was  prosecuted  for  the  forgery  of  a  will,  reached  this 
result. 

The  adoption  of  this  theory,  however,  results  logically  in  the  admis- 

'Waterman  et  al.  v.  Whitney  <'/  al.   (1854)    11   N.  V.   157. 

"Herster  v.  Herster  (1889)  122  Pa.  St.  239;  Robinson  Exr.  v.  Hutch- 
inson ct  ux.  (1853)  26  Vt.  38. 

"Shailer  v.  Bumstead  ct  al.  (1868)  09  Mass.  112;  Mooney  v.  Olsen  (1879) 
22  Kan.  69. 

4Waterman  et  al.  v.  Whitney  et  al.  supra. 

5Dennis  and  Wife  v.  Weekes  (1874)  51  Ga.  24;  Shailer  v.  Bumstead 
et  al.  supra. 

"Clark  v.  Turner  et  al.    (1897)   50  Neb.  290. 

7Lane  Executor  v.  Hill  (1895)  68  N.  H.  275;  MeElroy  v.  Phink  (1903) 
97  Tex.   147. 

B3   Wigmore  §    1725. 

9Doe  d.  Shallcross  v.  Palmer  ct  al.  (1851)  16  Q.  B.  747;  Sugden  v. 
Lord   St.  Leonards    (1876)    L.   R.   1   Probate  Div.    154. 

"Mutual  Life  Ins.  Co.  v.  Hillmon  (1892)  145  U.  S.  285;  Common- 
wealth v.  Trefethen   (1892)    157  Mass.   180. 

"Throckmorton   v.   Molt    (1900)    180  U.   S.   552. 
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sibility  of  post-testamentary  declarations  disclosing  intention,  where 
it  can  be  said  that  such  declarations  manifest  an  intention  which  has 
been  previously  formed  but  which  has  endured  to  the  time  of  the 
declaration.  These  subsequent  declarations,  however,  are  objection- 
able upon  other  grounds;  their  unreliability  because  of  their  probable 
falsity,  a  strong  probability  where  acts  previously  performed  may 
be  undone  by  parol  declaration.  This,  moreover,  is  especially  true 
concerning  testamentary  disposition  of  property  because  of  the  gen- 
eral capriciousness  of  testators  and  their  proneness  to  alter  their 
restatamentary  purpose  on  slight  provocation.  If,  however,  for  any 
reason,  this  objection  does  not  obtain  in  a  given  case,  post-testa- 
mentary declarations  are  as  admissible  as  those  preceding  execution, 
if  not  too  remote.12  This,  it  is  conceived,  is  the  case,  when  such 
declarations  exhibit  an  intention  which  accords  with  that  shown  to 
have  previously  existed,  and  are  corroborative  evidence  of  a  testa- 
mentary plan.  Such  declarations  furnishing  corroborative  evidence, 
moreover,  are  not  only  admissible,  but  are  virtually  imperative  when 
it  is  sought  to  establish  a  normal  testamentary  purpose  as  distin- 
guished from  the  proof  of  mental  capacity.13  Normal  testamentary 
purpose  so  established  is  often  of  great  importance.  Thus,  in  the  case 
of  a  lost  will,  proof  of  it  may  suffice  to  establish  the  contents  of  the 
will,14  and,  in  a  case  where  duress  is  extrinsically  proved,  a  deviation 
in  the  will  exhibited,  from  the  established  post-testamentary  purpose 
tends  to  prove  that  the  duress  was  effective.15 


Jurisdiction  of  Bankruptcy  Over  Infants. — The  National  Bank- 
ruptcy Act  applies  to  all  persons  who  owe  debts.  To  determine 
whether  a  particular  class  of  persons  comes  under  the  provisions  of  the 
law,  it,  therefore,  becomes  necessary  to  decide  whether  the  individuals 
included  within  that  class  do  owe  debts.  Thus,  previous  to  the 
enactment  of  the  Married  Women's  Property  Acts,  it  was  generally 
held  that  a  femme  covert  could  not  be  declared  a  bankrupt,  as  she 
was  incapable  of  contracting  debts.1  Since  the  old  English  bank- 
ruptcy laws  were  applicable  to  traders  only,2  the  cases  decided  un- 
der these  statutes  also  laid  down  the  rule  that  infants  could  not 
become  bankrupts.3  Although  these  holdings  have  generally  been 
interpreted  as  due  to  this  peculiar  provision  of  the  statutes  rather 
than  to  the  general  principles  of  law  relating  to  the  obligations  of 
infants,  yet  it  seems  that  in  the  last  analysis  the  objection  goes  back 
to  the  fact  that  infants  were  not  absolutely  liable  on  their  trade 
debts.  Neither  were  they  able  to  take  advantage  of  the  insolvency 
statute,   inasmuch  as  they  could  not  execute  a  valid  warrant  of  at- 

12McDonald  et  al.   v.   McDonald  et  al.    (1895)    142  Ind.   55;    McBetli   v. 
McBeth  (1847)   11  Ala.  596;  Sugden  v.  Lord  St.  Leonards  supra. 
"3  Wigmore  §  1738  b. 
14Sugden  v.  Lord  St.  Leonards  supra. 
15Shailer  v.  Bumstead  et  al.  supra. 

Lowell,  Bankruptcy  §   15. 

"■Re  Smedley  (1864)  10  L.  T.  [n.  s.]  432;  Ex  parte  Stevenson  (1868) 
19  L.  T.  [n.  s.]  23. 

3Rex  v.  Cole  (1700)  1  Raym.  443;  Ex  parte  Sydebotham  (1742)  1  Atk. 
[46. 
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torney,  as  required  by  the  law.4  Moreover,  since  a  commission  of 
bankruptcy  against  an  infant  was  absolutely  void,  not  merely  void- 
able,5 a  writ  of  supersedeas  could  issue  aginst  it.6  Since,  however, 
the  bankruptcy  jurisdiction  was  regarded  as  equitable,7  the  writ  has 
been  refused  where  the  infant  had  engaged  in  trade  and  had  repre- 
sented himself  as  an  adult  ;s  and  the  petitioner  in  that  case  was  left 
to  his  remedy  at  law.  Such  cases  are  not  necessarily  in  conflict 
with  the  general  rule,  as  they  do  not  hold  that  the  infant  can  be  de- 
clared a  bankrupt,  but  simply  refuse  to  grant  equitable  relief  on  a 
ground  in  the  nature  of  an  estoppel.  The  principle  is,  however, 
limited  to  those  instances  in  which  there  had  been  an  actual  mis- 
representation as  to  age,  the  mere  fact  that  the  infant  had  been  a 
trader  not  being  regarded  as  sufficient.9 

Moreover,  where  the  case  involved  a  partnership  one  of  whose 
members  was  an  infant,  a  joint  commission  of  bankruptcy  could  not 
issue  against  the  remaining  partners.10  The  modern  English  practice 
is,  however,  to  allow  a  judgment  against  the  firm  "other  than"  the 
infant  partner,  or  against  the  remaining  members  of  the  partner- 
ship.11 In  the  United  States  courts,  inasmuch  as  under  the  bank- 
ruptcy statute  a  partnership  is  regarded  as  an  entity,12  it  can  be  ad- 
judged bankrupt  even  though  no  judgment  can  be  rendered  against 
one  of  the  partners  on  account  of  his  infancy.  Separate  adjudications 
can  also  be  made  against  the  adult  members  of  the  firm.13 

Under  the  modern  English  and  American  laws  there  are  no  tech- 
nical difficulties  to  prevent  adjudications  against  infants,  and  it  is 
generally  held  that  in  those  instances  in  which  an  infant  is  absolutely 
bound  to  pay  his  debts,  he  comes  within  the  terms  of  the  bankruptcy 
statutes.14  The  most  common  class  of  debts  for  which  an  infant 
is  absolutely  liable  consists  of  contracts  for  necessaries.  Although 
no  cases  seem  to  have  been  decided  directly  on  that  point,  there  are 
numerous  judicial  dicta  implying  that  an  infant  can  be  declared 
bankrupt  as  to  debts  contracted  for  necessaries.15  Similarly,  it  has 
also  been  held  that  where  a  statute  makes  an  infant  engaging  in 
trade  as  an  adult  absolutely  liable  on  his  contracts,  he  can  be  adjudged 
a  bankrupt  as  to  such  debts.16 

*Re  Smedley  supra;  Ex  parte  Stevenson  supra. 

r'Belton  v.  Hodges  (1832)  2  Moore  &  Scott  496;  O'Brien  v.  Currie 
( 1828)  3  Carr.  &  P.  283. 

*Ex  parte  Sydebotham  supra;  Ex  parte  Hehir  (1833)  3  Deac.  &  Chit. 
107;  Ex  parte  Lees  (1836)  1  Deac.  705. 

'Collier,  Bankruptcy   (6th  ed.)    13. 

aEx  parte  Watson  (1809)  16  Ves.  265;  Ex  parte  Unitv  etc.  Banking 
Ass'n.   (1858)  3  De  Gex  &  J.  63. 

'Maclean  v.  Dummett  (1869)   22  L.  T.   [n.  s.]    710. 

10Ex  parte  Henderson  (1796)  4  Ves.  163;  Ex  parte  Barwis  (1802)  6  Ves. 
601;  Ex  parte  Layton   (1801)   6  Ves.  433.  440. 

"Lovell  v.  Beauchamp  L.  R.   [1894]   App.  Cas.  607. 

"Collier,  Bankruptcy  (6th  ed.)  75-6. 

"In  re  Dunnigan  (1899)  95  Fed.  428:  /;;  re  Duguid  (1900)   100  Fed.  274. 

uRe  Smedley  supra;  Ex  parte  Stevenson  supra;  In  re  Book  (1843) 
Fed.  Cas.  No.   1637. 

1BIn  the  Matter  of  Derby  (1872)  6  Ben.  232;  In  re  Penzansky  (1902) 
8  Am.  Bank.  Rep.  99. 

wIn   re  Brice    (1899)   93  Fed.  942. 
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Another  class  of  debts  which  an  infant  cannot  dissaffirm  consists 
of  judgments  obtained  against  him.17  Consequently,  infants  have 
been  allowed  to  take  advantage  of  the  bankruptcy  statutes  as  to 
judgments  outstanding  against  them  for  a  breach  of  promise  of  mar- 
riage,18 or  for  a  tort.19  This  principle  has  been  applied  in  a  recent 
case,  In  re  Walrath  (D.  C,  N.  D.  N.  Y.  1910)  175  Fed.  243,  in  which 
an  infant  was  granted  a  discharge  in  voluntary  bankruptcy  as  to  a 
judgment  obtained  against  him  in  an  action  for  negligence,  the  court 
holding  that  though  an  infant  may  not  be  entitled  to  the  benefits  of 
the  bankruptcy  law  as  to  his  voidable  contracts,  he  can,  nevertheless, 
be  declared  a  bankrupt  whenever  he  owes  debts  with  which  his  prop- 
erty is  legally  chargeable. 

The  distinction  made  in  the  principal  case  is  generally  followed, 
and  it  is  held  than  an  infant  cannot  be  declared  a  bankrupt  as  to  his 
voidable  contracts.20  Although  it  has  been  suggested  that  infancy  is 
a  personal  defense,  yet  inasmuch  as  the  rule  applies  in  proceedings 
for  voluntary  as  well  as  involuntary  bankruptcy,21  it  seems  to  operate 
rather  as  an  absolute  bar  to  an  adjudication.  It  would  seem,  however, 
that  on  strict  theory  since  an  infant's  contracts  are  valid  unless  dis- 
affirmed by  him,22  the  provisions  of  the  bankruptcy  statutes  should 
apply  to  infants  even  in  this  class  of  cases.  Against  such  an  inter- 
pretation of  the  laws  there  is,  however,  a  very  strong  argument  of 
public  policy  in  the  fact  that  the  infant  may  set  the  whole  proceed- 
ing at  naught  by  a  later  disaffirmance  of  his  obligations,23  and  there- 
fore, the  rule  that  an  infant  cannot  be  adjudged  bankrupt  as  to  his 
voidable  contracts  is  based  on  sound  reason.  In  the  same  way,  it  is 
generally  said  than  an  infant  cannot  commit  an  act  of  bankruptcy 
inasmuch  as  any  transfer  of  property  that  he  makes,  may  later  be  dis- 
affirmed by  him.24  Although  on  strict  legal  theory  a  transfer  of  prop- 
erty by  an  infant  is  valid  unless  avoided  by  him,25  yet  the  same  in- 
superable objection  exists  in  this  case  as  is  found  where  it  is  attempted 
to  declare  an  infant  bankrupt  as  to  his  voidable  contracts. 

"Cooley,  Torts   (2nd  ed.)    120. 

isln  re  Penzansky  supra. 

19Re  Smedley  supra:  Ex  parte  Hands  (1867)  15  Weekly  Rep.  1089; 
People  v.  Mullin   (N.  Y.  1841)  25  Wend.  698. 

xEx  parte  Jones  (1881)  L.  R.  18  Ch.  Div.  109;  In  re  Soltykoff  (1891) 
L.  R.  1  Q.  B.  413;  In  the  Matter  of  Derby  supra;  In  re  Eidemiller  (1900) 
105  Fed.  595. 

nIn  the  Matter  of  Derby  supra. 

"Thompson  v.  Hamilton  (Mass.  1832)  12  Pick.  425;  Slocum  v.  Hooker 
(N.  Y.  1852)  13  Barb.  536;  Pollock.  Contracts  (4th  ed.)  132. 

"In  the  Matter  of  Derby  supra. 

21  In   the   Matter  of  Derby  supra. 

^Soper  v.  Fry  (1877)  2>7  Mich.  236;  Yates  v.  Lyon  (1874)  61  N.  Y.  344 
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Attorney  and  Client — Mutual  Dealings — Duration  of  Eelation. — 
The  defendants,  after  procuring:  a  judgment,  levy,  and  buying-  in  the 
land  for  the  plaintiff  their  client,  induced  her  to  convey  the  land  to 
them  for  an  inadequate  consideration.  Held,  the  influence  of  the  rela- 
tion of  attorney  and  client  still  existed  and  the  deed  must  be  set  aside. 
Cline  v.  Charles  (Ky.  1910)  124  S.  W.  317. 

The  attorney,  being  a  fiduciary,  is  under  the  fiduciary's  obligation 
to  disclose  to  the  person  confiding  in  him  all  the  facts  essential  to 
enable  the  latter  to  deal  with  him  on  equal  terms.  Pomeroy,  Equity 
Jurisprudence,  §  902,  960.  Accordingly,  in  matters  of  contract 
between  them  the  burden  of  proving  the  fairness,  adequacy,  and  equity 
of  the  transaction  rests  upon  the  attorney.  Robinson  v.  Sharp  (1901) 
103  111.  App.  239,  wherever  the  contract  is  to  his  advantage;  Kisling  v. 
Shaw  I  lv»'>7)  33  Cal.  425;  the  presumption  being  in  favor  of  the  client 
and  against  the  propriety  of  the  transaction.  Haight  v.  Moore  (N~.  Y. 
1874)  5  Jones  &  S.  161.  It  is  the  general  rule,  subject  to  numerous 
exceptions,  Brown  v.  Arnold  (1904)  131  Eed.  723,  that  as  regards  third 
parties  the  relation  of  attorney  and  client  ceases,  in  the  absence  of 
special  arrangment,  at  the  final  adjournment  of  the  term  at  which 
judgment  is  rendered.  Grames  v.  Hawley  (1883)  50  Eed.  319.  This 
rule  obviously  has  no  applicability  as  between  attorney  and  client. 
Hence  where  the  client,  after  settlement  of  the  litigation,  is  led  by  the 
conduct  of  the  attorney  to  regard  the  relation  as  still  existing,  Bingham 
v.  Sheldon  (N.  Y.  1905)  101  App.  Div.  48,  or  where  the  influence  arising 
from  the  previous  relation  continues.  Hill  v.  Hall  (1906)  191  Mass. 
253.  the  attorney's  fiduciary  obligation  subsists  and  he  is  still  required 
to  place  his  client  in  full  possession  of  all  material  facts;  and  in  case  of 
the  attorney's  failure  to  establish  the  fairness  of  his  dealings  the  con- 
tract will  not  be  enforced.  Barrett  v.  Ball  (1903)  101  Mo.  App.  288. 
The  principal  ease  represents  a  correct  application  of  these  principles. 

Bankruptcy — Partnership — Insolvency  op  a  Surviving  Partner. — 
One  member  of  a  partnership  died  and  the  surviving  partner  while 
attempting  to  wind  up  the  affairs  of  the  firm,  became  insolvent.  Held, 
the  trustee  in  bankruptcy  could  take  in  the  same  proceeding,  not  only 
the  separate  property  of  the  bankrupt,  but  also  the  firm  property  in 
his  hands.     Hewitt  v.  Hayes  (Mass  1910)  90  N.  E.  985. 

This  case  appears  to  be  decided  on  the  theory  that  a  partnership 
is  a  collection  of  persons,  rather  than  on  the  view  of  a  firm  as  a  dis- 
tinct entity,  laid  down  in  the  Bankruptcy  Act  of  1898.  For  a  dis- 
cussion  of  the  subject  see  8  Columbia  Law  Review  391. 

Bankruptcy — Persons  Entitled  to  Adjudication — Infants. — A  judg- 
ment for  negligence  was  obtained  against  an  infant,  who  thereupon 
filed  a  voluntary  petition  in  bankruptcy.     Held,  the  discharge  should 
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be  granted,  as  the  Bankruptcy  Act  applies  to  an  infant  when  he  owes 
debts  for  which  his  property  is  legally  chargeable.  In  re  Walrath 
(D.  C,  X.  D.  N.  Y.  1910)  175  Fed.  243.     See  Notes,  p.  471. 

Carriers — Who  Are  Common  Carriers — Passenger  Elevators. — The 
plaintiff,  an  employee  of  a  tenant  of  the  defendant,  was  injured  in  the 
elevator  of  the  defendant  through  a  defect  in  the  machinery.  Held, 
defendant  was  liable  as  a  common  carrier.  Cooper  v.  Century  Realty 
Co.  (Mo.  1909)  123  S.  W.  848. 

The  courts  are  in  decided  conflict  on  the  question  whether  operators 
of  passenger  elevators  are  under  the  duty  to  exercise  the  high  degree 
of  care  exacted  from  common  carriers.  Gibson  v.  Intern.  Trust  Co. 
(1900)  177  Mass.  100.  Some  courts  argue  that  operators  of  elevators; 
like  railroads,  undertake  to  carry  safely;  Fox  v.  Phila.  (1904)  208  Pa. 
St.  127;  that  in  both  forms  of  transportation  the  danger  to  life  is  great 
and  the  passenger  is  helpless;  Treadwell  v.  Whittier  (1889)  SO  Cal. 
574;  and  therefore,  impose  the  duty  of  extraordinary  care  in  both 
cases.  Hartford  Deposit  Co.  v.  Sollitt  (1898)  172  111.  222.  These  cases 
seem  to  ignore  the  fact  that  the  peculiar  liability  of  the  common 
carrier  of  passengers,  like  that  of  the  carrier  of  goods,  is  based,  not  on 
the  hazardous  nature  of  the  business,  but  on  the  public  character  of  its 
calling.  Seaver  v.  Bradley  (1901)  179  Mass.  329.  The  operators  of 
passenger  elevators  do  not  exercise  such  a  public  calling.  They  are 
under  no  obligation  to  serve  all,  Seaver  v.  Bradley  supra,  and  receive 
no  direct  compensation  for  their  service;  further,  those  whom  they 
serve  are  present  only  by  the  implied  invitation  of  the  owner  of  the 
premises.  Griff  en  v.  Manice  (1901)  166  N.  T.  188.  Accordingly  they 
should  be  held  only  to  the  reasonable  care  required  from  the  owner 
of  improved  real  estate,  and  not  the  extraordinary  care  demanded  of 
common  carrriers.  Edwards  v.  Mfg.  Building  Co.  (1905)  27  P.  I. 
249.  It  is,  indeed,  desirable  to  relieve  the  person  injured  from  the 
burden  of  proving  specific  acts  of  negligence.  Since,  however,  the 
application  of  the  principle  res  ipsa  loquitur  properly  depends  on  the 
character  of  the  accident  rather  than  on  the  legal  relation  of  the 
parties,  and  the  degree  of  care  deemed  reasonable  varies  with  the 
amount  of  hazard  involved,  the  desired  result  may  be  obtained  without 
invoking  the  doctrines  peculiar  to  the  law  of  carriers.  Griffen  v. 
Manice  supra. 

Conflict  of  Laws — Comity — Statutory  Defense. — The  plaintiff  sued 
in  Oklahoma  on  a  contract  made  and  performed  in  Missouri,  and  the 
defendant  set  up  a  Missouri  statute,  which  would  have  provided  a 
complete  defense  in  that  state.  There  was  an  essentially  similar  statute 
in  Oklahoma.  Held,  the  defense  was  valid.  Wagner  v.  Minnie  Har- 
vester Co.   (Okla.  1910)   106  Pac.  969. 

The  application  by  the  courts  of  the  principles  of  private  inter- 
national law  necessarily  results  in  their  incorporation  into  the  common 
law  of  the  particular  jurisdiction.  In  re  Martin  L.  R.  [1900]  Prob.  211. 
227;  Moultrie  v.  Hunt  (1861)  23  N.  Y.  394,  and  to  that  extent,  comity 
in  its  discretionary  sense  is  eliminated,  Wharton,  Conflict  of  Taws  §  la. 
the  courts  being  bound  in  their  decisions  as  in  other  questions  of  local 
law.  Bank  of  Augusta  v.  Earle  I  L839)  13  Pet.  519,  589;  cf.  Hilton  v. 
Guyot  (1895)  159  TJ.  S.  113,  227.  A  refusal  to  apply  foreign  law,  in 
contravention  of  such  principles  must  therefore  be  based  on  the  pro- 
tection of  interests  vital  to  the  sovereignty  of  the  forum.     Seamans 
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v.  Temple  Co.  (1S95)  105  Mich.  400.  But  where  such  principles 
demand  an  application  of  the  law  of  the  forum,  the  courts  cannot  give 
effect  to  foreign  law  as  a  matter  of  comity,  although  not  differing 
essentially  from  the  local  law,  Power  v.  Hathaway  (1864)  43  Barb. 
214.  With  reference  to  the  universally  accepted  separation  of  matters 
of  obligation  from  matters  of  remedy  in  actions  on  contract,  Wharton, 
Conflict  of  Laws  §  428a;  Perkins  v.  Guy  (1877)  55  Miss.  153,  the 
foreign  law  when  applied  as  the  "proper  law"  to  the  former,  would  seem 
properly  supplementary  to  and  part  of  the  local  law,  for  the  immediate 
purposes  of  adjudication  upon  the  obligation,  with  the  creation  of 
which  the  local  law  in  its  narrower  sense  had  no  concern,  whereas  the 
application  to  matters  of  remedy  of  any  other  than  local  law  would 
be  in  manifest  derogation  thereof.  Where,  therefore,  the  law  govern- 
ing the  obligation  at  the  same  time  provides  a  defense,  its  availability 
in  the  forum  is  dependent  upon  its  effect  upon  the  obligation  in  its 
inception.  9  Columbia  Law  Review  356;  Evans  v.  Anderson  (1875)  78 
HI.  558.  If  the  obligation  is  not  affected,  but  merely  the  recovery 
thereon,  the  law  of  the  forum  must  control.  In  the  principal  case 
therefore,  the  court  erred  in  applying  the  foreign  law,  the  existence  of 
a  similar  statute  in  the  forum  justifying  the  result,  but  not  the  rule  of 
law  applied. 

Constitutional  Law — Limitations  on  the  Taxing  Power — License 
For  Sale  op  Convict  Made  Goods. — A  New  York  storekeeper  was 
arrested  for  violating  the  Labor  Law  (Consol.  Laws,  c.  31,  §  190) 
requiring  the  obtaining  of  a  license  and  a  bond  by  anyone  selling  or 
exposing  for  sale  convict  made  goods,  and  requiring  that  such  goods 
be  branded  as  convict  made  under  a  penalty  of  fine  or  imprisonment. 
The  relator  had  exposed  for  sale  goods  made  in  an  Illinois  peni- 
tentiary. Held,  the  law  was  unconstitutional  as  violating  the  Four- 
teenth Amendment.  People  ex  rel.  Phillips  v.  Paynes  (1910)  120 
N.  Y.  Supp.  1053. 

A  license  tax  may  have  for  its  object  both  regulation  and  revenue. 
Gundling  v.  Chicago  (1900)  177  U.  S.  183,  189.  If  the  purpose  is 
to  regulate,  the  tax  falls  within  the  exercise  of  the  police  power  and 
its  validity  depends  upon  whether  or  not  it  is  necessary  for  the  pro- 
tection of  the  public  welfare.  Bassette  v.  People  (1901)  193  111.  334, 
343.  The  imposition  of  the  license  in  the  principal  case  can  hardly  be 
justified  on  this  ground  since  there  is  nothing  in  the  nature  of  convict 
made  goods  which  requires  their  sale  to  be  regulated  for  the  protection 
of  the  public,  as,  for  example,  in  the  case  of  liquor,  Giozza  v.  Tiernan 
(1893)  148  U.  S.  657,  or  cigarettes.  Gundling  v.  Chicago  supra.  But 
looking  at  the  statute  solely  as  a  revenue  act  the  further  inquiry  remains 
whether  the  classification  in  question  is  a  valid  one.  It  is  not  enough 
that  the  law  deals  alike  with  all  of  a  certain  class,  for  if  the  selection 
of  the  class  is  arbitrary  it  can  never  be  justified  by  calling  it  classifi- 
cation under  the  equal  protection  clause.  Gulf,  Colo.  &  S.  F.  Ry.  Co. 
v.  Ellis  (1896)  165  U.  S.  150.  The  classification  in  the  principal  case 
is  based  on  the  origin  of  the  goods  regardless  of  their  nature  and  a 
difference  in  origin  alone  can  never  be  such  a  difference  as  in  the 
nature  of  things  furnishes  a  reasonable  basis  for  separate  laws  and 
legislation,  which  difference  is  essential  to  a  valid  classification. 
State  v.  Loomis  (1892)  115  Mo.  307,  314.  The  selection  of  convict 
made  goods  is  as  arbitrary  as  the  selection  of  goods  made  in  a  certain 
state,  which  lias  been  held  to  be  a  denial  of  the  equal  protection  of 
flu-  laws.     State  v.  Hoyt  (1898)  71  Vt.  59. 
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Constitutional  Law — Naturalization — "Free  White  Persons"  Con- 
strued.— Kevised  Statutes  §  2169  (IT.  S.  Comp.  St.  1901  p.  1333) 
relating  to  naturalization,  provides  that  the  title  shall  apply  to  aliens 
being  "free  white  persons"  and  to  persons  of  African  nativity  and 
descent.  Held,  a  Syrian  is  a  free  white  person.  In  re  Najour  (C.  C. 
N.  D.  Ga.  1909)  174  Fed.  735. 

While  the  courts  have  not  had  much  difficutly  in  determining 
that  Chinese,  In  re  Ah  Yup  (1878)  Fed.  Cas.  No.  104,  Japanese,  In  re 
Saito  (1894)  62  Fed.  126,  and  Burmese,  Matter  of  San  C.  Po  (N.  Y. 
1894)  7  Misc.  471,  are  not  "white  persons"  within  the  purview  of  the 
statute,  the  test  to  be  applied  is  not  altogether  clear.  It  has  been  sug- 
ested  that  the  term  "white  persons"  should  be  interpreted  ethnologically 
as  synonymous  with  Caucasian;  In  re  Kanaka  Nian  (1889)  6  Utah  359; 
but  while  the  adjudicated  cases  tend  to  the  conclusion  that  aliens  other 
than  Caucasians  and  Africans  cannot  be  admitted  to  citizenship  (but 
see  In  re  Rodriguez  (1897)  81  Fed.  337),  it  has  been  nowhere  decided 
that  all  Caucasians  are  "white  persons"  within  the  statute.  In  fact, 
it  has  been  suggested  that  the  intention  of  the  legislature  was  to 
confer  the  right  to  naturalization  only  on  those  races  of  Europe  which 
had  contributed  to  the  building  up  of  our  civilization,  which  would  be 
in  natural  sympathy  with  out  government  and  institutions,  and  hence, 
would  readily  be  assimilated  with  our  population.  In  re  Balsara  (1909) 
171  Fed.  294;  In  re  Camille  (1880)  6  Fed.  256.  On  the  other  hand, 
In  re  Halladjian  (1909)  174  Fed.  834,  holding  that  an  Armenian 
born  in  Asiatic  Turkey  may  be  naturalized,  goes  to  the  opposite  ex- 
treme in  resting  its  decision  on  the  theory  that  the  term  "white  per- 
sons" includes,  not  only  Caucasians,  but  all  persons  not  otherwise 
classified.  However,  the  view  of  the  principal  case,  that  only  a  Cau- 
casian and  every  Caucasian  is  a  "white  person,"  represents  the  trend 
of  judicial  opinion. 

Constitutional  Law — Ordinance — Closing  of  Streets  t,o  Automo- 
biles.— The  plaintiff  was  convicted  of  violating  a  town  ordinance 
authorized  by  the  legislature  prohibiting  the  use  of  automobiles  on  the 
only  road  entering  Bar  Harbor.  The  plaintiff  contended  that  this 
ordinance  was  unreasonable.  Held,  the  legislature's  decision  as  to  its 
reasonableness  was  conclusive  and  therefore  the  ordinance  was  valid. 
State  v.  Mayo  (Me.  1909)  75  Atl.  295. 

It  was  early  recognized  that  the  legislature  could  confer  on  a 
municipality  the  power  to  exclude  public  omnibusses  from  certain 
streets  for  the  safety  and  convenience  of  the  public,  Comw.  v.  Stodder 
(Mass.  1888)  2  Cush.  562.  Similarly,  although  automobiles  have  equal 
rights  upon  the  public  roads  with  horses  and  carriages,  see  Shinhle  v. 
McCullough  (1903)  116  Ivy.  960,  municipalities  may  have  delegated  to 
them   the  power   to   regulate   their   speed,   Radnor   Township   v.   Bell 

(1904)  27  Pa.  Super  Ct.  1,  and  it  has  been  held  that  they  may  be 
excluded  from  certain  streets,  Comw.  v.  Kingsbury  (1908)  199  Mass. 
542,  or  deprived  of  the  use  of  country  roads  at  night  time.    In  re  Berry 

(1905)  147  Cal.  523.  Such  regulations  are  not  class  legislation,  since 
they  adopt  a  reasonable  classification  and  affect  all  persons  similarly 
situated  alike.  Christy  v.  Elliott  (1905)  216  111.  31.  While  some 
courts  have  upheld  such  regulations  as  reasonable,  others  have  based 
their  decision  on  the  absolute  power  of  the  legislature  to  regulate  high- 
ways. Cicero  Lumber  Co.  v.  Cicero  (1898)  176  111.  9.  Although  by 
the  trend  of  modern  authority  the  question  whether  a  given  statute  is 
a  valid  exercise  of  the  police  power  is  a  judicial  one,  5  Columbia  Law 
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Review  462,  depending  on  the  reasonable  adaptation  of  the  means  em- 
ployed to  the  attainment  of  the  end  sought,  10  Columbia  Law  Review 
55,  this  latter  question  is  wholly  distinct  from  that  of  the  desirability 
of  the  particular  regulation,  as  to  which  the  judgment  of  the  legisla- 
ture is  conclusive.  Hence,  since  the  regulation  of  highways  has  always 
been  held  within  the  police  power  of  the  legislature,  such  a  regulation 
of  their  use  as  that  in  the  principal  case  should  not  be  judicially 
declared  void  unless  unsuited  to  accomplish  the  end  sought.  Since  the 
roads  in  question  were  undoubtedly  made  safer  by  the  exclusion  of 
automobiles,  the  act  was  properly  held  valid. 

Constitutional  Law — State  Police  Power — Interference  with  Fed- 
eral Governmental  Agencies. — The  Bank  Guaranty  Act  of  Kansas  al- 
lowed all  banks,  national  and  state,  to  participate  in  the  plan  of  a 
depositor's  guaranty  fund.  National  banks  were  by  reason  of  their 
federal  charters  prohibited  from  entering  into  any  such  plan.  The 
national  banks  contended  that  the  Guaranty  Act  would  increase  the 
prestige  of  the  state  banks,  and  hence  strengthen  competition.  Held: 
the  act  was  unconstitutional  as  an  interference  with  federal  govern- 
mental agencies.  Larabee  v.  Dolley  (C.  C,  D.  Kan.  1909)  175  Fed. 
365.     See  Notes,  p.  458. 

Contracts — Excuse  for  Nonperformance — Carriage  of  Goods. — The 
defendant  express  company  agreed  to  carry  packages  of  intoxicating 
liquors  C.  O.  D.  for  the  plaintiff,  but  the  Legislature  having  imposed 
an  occupation  tax  on  such  business,  the  express  company  refused  to 
collect  the  price,  and  the  plaintiff  sued  to  recover  the  return  charges 
paid  on  the  goods.  Held,  the  defendant  was  excused  from  performance. 
L.  Craddock  &  Co.  v.  Wells-Fargo  Co.  Express  (Tex.  1910)  125 
S.  W.  59. 

It  is  everywhere  established  that,  when  an  existing  statute  makes 
certain  acts  unlawful,  there  can  be  no  remedy  on  a  contract  for  the 
performance  of  such  acts,  whether  that  contract  be  express.  Hunt  v. 
Knickerbacker  (N.  Y.  1810)  5  Johns.  327,  or  implied;  Randall  v.  Tuell 
(1897)  89  Me.  443;  for  the  parties  being  in  pari  delicto  the  courts 
will  not  interfere  in  favor  of  either.  Curran  v.  Downs  (1879)  7  Mo. 
App.  329.  But  where  the  statute  was  imposed  merely  as  a  revenue 
measure  it  does  not  make  performance  illegal  and  is  no  defence.  Ruck- 
tiuin  v.  Bergholz  (  ls74 )  37  X.  J.  L.  4M7.  In  cases  where  the  contract 
was  lawful  at  the  time  of  making,  but  was  rendered  unlawful  sub- 
sequently, it  was  early  decided  that  the  change  in  law  was  no  excuse 
for  nonperformance.  Brason  v.  Dean  (1683)  3  Mod.  39.  The  later 
decisions,  influenced  by  a  desire  to  support  legislative  enactments,  1 
Columbia  Law  Review  529,  favor  the  doctrine  that  a  change  in  law 
excuses  performance.  Brick  Presbyterian  Church  v.  Mayor  (N.  Y. 
1826)  5  Cow.  538.  But  even  under  this  theory  where  performance  is 
prevented  by  a  change  in  foreign  law  that  fact  is  no  excuse,  Ticeedie 
Trading  Co.  v.  James  P.  McDonald  Co.  (1902)  114  Fed.  985,  the  true 
defence  in  such  cjis^s  being  not  impossibility,  but  illegality  of  per- 
formance. And  where  the  law  merely  makes  performances  more  difficult 
by  imposing  additional  expense  it  is  no  defence.  Newport  News  <.(■  .1/. 
V.  Co.  v.  McDonald  Brick  Co.'s  Assignee  (1900)  109  Ky.  408.  Accord- 
ingly it  would  seem  that,  as  the  statute  in  the  principal  case  merely 
made  performance  mere  difficult  by  imposing  an  occupation  tax.  it 
should  not  have  relieved  the  defendant  of  its  contract  obligation. 
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Corporations — By-Laws — Modification  of  Corporate  Powers. — A 
mutual  benefit  association,  incorporated  under  the  general  laws,  had 
power  by  statute  to  purchase  and  hold  real  estate.  A  by-law  was 
passed  which  required  the  directors  to  provide  for  the  security  of  the 
money  by  depositing-  it  either  in  a  bank  or  safe.  Held,  the  association 
still  could  purchase  real  estate  since  the  by-law  only  regulated  cor- 
porate powers  and  did  not  suspend  them.  Colaluca  v.  Societd  Co- 
operativa  Di  Mutuo  Soccorso  Fratelli  Ban  die  ra  (R.  I.  1910)  75 
Atl.  265. 

The  office  of  a  by-law  is  to  regulate  the  conduct  and  define  the 
duties  of  the  members  towards  the  corporation  and  themselves.  Flint 
v.  Pierce  (1868)  99  Mass.  68,  70.  The  power  to  make  by-laws,  how- 
ever, is  subject  to  the  qualification  that  they  must  in  substance  be  in 
conformity  with  the  charter,  State  ex  rel.  Corey  v.  Curtis  (1874)  9 
Nev.  325,  337;  Kolff  v.  St.  Paul  Fuel  Exch.  (1892)  48  Minn.  215,  and 
the  existing  law.  Katz  v.  II.  &  II.  Mfg.  Co.  (N.  Y.  1905)  109  App. 
Div.  49;  affirmed  183  N.  Y.  578.  By-laws  which  attempt  to  enlarge 
or  change  the  corporate  powers  clearly  violate  the  above  qualification. 
Steiner  &  Lobman  v.  Land  &  Lumber  Co.  (1897)  120  Ala.  128;  Van 
Atten  v.  Brotherhood  (1906)  131  la.  232;  Andrews  v.  Union  Mut.  Fire 
Ins.  Co.  (1854)  37  Me.  256.  In  fact  "by-law"  would  seem  to  be  a 
misnomer  in  such  cases  since  that  which  is  in  reality  attempted  is  an 
amendment  of  the  charter  by  an  improper  method.  Alters  v.  Brick- 
layers Ass'n  (1902)  19  Pa.  Super.  Ct.  272,  276.  Since  the  charter  is  a 
formal  contract  between  the  corporation  and  the  stockholders  which 
neither  party  alone  is  at  liberty  to  violate,  Bergman  v.  St.  Paul  Mut. 
Bldg.  Ass'n.  (1882)  29  Minn.  275,  a  by-law  abrogating  a  right  vested 
in  the  stockholders  is  clearly  invalid.  Brewster  v.  Hartley  (1865)  37 
Cal.  15.  But  a  by-law  which  diminishes  or  waives  a  privilege  con- 
ferred by  the  charter  is  valid,  Dupuy  &  Wife  v.  Eastern  B.  &  L. 
Ass'n.  (1896)  93  Va.  460,  because  it  is  really  a  regulation  as  to  the 
exercise  of  corporate  powers.  Therefore,  since  the  power  to  buy  and 
hold  real  estate  is  a  privilege  and  not  a  duty,  the  principal  case  is 
wrong  in  saying  that  it  could  not  be  waived.  But  the  case  is  sustain- 
able on  the  ground  that  the  by-law  is  only  a  regulation  for  the  custody 

of  cash. 

* 

Corporations — Entity  Theory — Suits  Between  Stockholders. — The 
plaintiff  and  the  defendant  organized  two  corporations  to  carry  out  the 
purposes  of  their  copartnership.  Upon  a  disagreement,  the  plaintiff 
sought  a  partnership  accounting  in  equity.  Held,  the  parties'  rights 
are  those  of  members  of  a  corporation,  not  those  of  partners.  Jackson 
v.  Hooper  (X.  J.  1910)  75  Atl.  568.    See  Notes,  p.  463. 

Corporations — Transfer  of  Assets — "Trust  Fund"  Theory. — A  cor- 
poration, upon  transferring  all  its  property  to  the  defendant  corpora- 
tion which  succeeded  it  in  business,  received  in  return  stock  of  the  new 
corporation,  which  was  distributed  to  its  stockholders.  The  plaintiff 
sued  on  a  debt  of  the  old  corporation.  Held,  the  defendant  was  liable. 
City  of  Altoona  v.  Richardson  etc.  Co.  (Kan.  1910)  106  Pac.  1025. 

The  theory  that  the  assets  of  a  corporation  constitute  a  trust  fund 
primarily  for  the  benefit  of  creditors,  originally  adopted  to  prevent  a 
distribution  of  such  assets  to  stockholders  without  provision  for  the 
creditors,  8  Columbia  Law  Review  303,  although  applied  in  many 
jurisdictions  to  cases  involving  a   transfer  of  such  assets   to  another 
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corporation,  allowing  equity  to  pursue  them  into  the  hands  of  all  but 
bona  fide  purchasers  for  value,  Grenell  v.  Detroit  Gas  Co.  (1897)  112 
Mich.  TO,  has  met  with  strong  opposition,  Hollins  v.  Brierfield  etc. 
Co.  (1893)  150  U.  S.  371;  Hageman  v.  Railroads  (1907)  202  Mo.  240, 
and  with  reason  it  would  seem,  the  power  of  the  corporation  to  dis- 
pose of  its  property  being  likened  to  that  of  an  individual.  Graham  v. 
B.  R.  Co.  (1880)  102  TJ.  S.  148.  Certainly  there  would  seem  to  be  no 
constructive  trust  in  the  absence  of  fraud  or  breach  of  fiduciary  duty. 
Pomeroy,  Equity  Juris.  §  1046.  And  under  such  circumstances  it  is 
difficult  to  see  why  a  purchasing  corporation  should  be  liable,  al- 
though it  has  actual  or  constructive  notice  of  the  debts  of  a  solvent 
transfering  corporation.  Fogg  v.  Blair  (1890)  133  U.  S.  534;  Hage- 
man v.  Railroads  supra.  If  it  has  the  power  of  disposition  of  an  in- 
dividual, actual  notice  alone  would  not  constitute  mala  fides,  and  to 
charge  a  corporation  with  constructive  notice  because  the  transaction 
is  out  of  the  ordinary  course  of  business,  would  be  to  eliminate  the 
possibility  of  a  bona  fide  purchase  of  all  a  corporation's  assets.  Under 
the  trust  fund  theory,  however,  notice  puts  the  purchaser  in  an  uncon- 
-'•i^ntious  position,  apparently  forming  the  basis  for  a  constructive 
fraud.  Luedecke  v.  Des  Moines  etc.  Co.  (1908)  140  la.  22:3.  In  the 
cur  ire  absence  of  fraud  nevertheless,  it  would  seem  preferable  in  the 
principal  case  to  have  denied  the  defendant's  liability. 

Evidence — Forged  "Wills — Declarations  of  the  Testator. — The  de- 
fendant was  prosecuted  for  the  forgery  of  a  will.  Ante-testamentary 
declarations  of  the  testator,  evincing  a  particular  purpose,  were  of- 
fered to  show  the  conformity  of  the  will  thereto,  and  the  consequent 
validity  of  the  will.  Held,  the  declarations  were  admissible  as  evi- 
dence of  the  testator's  intention.  State  v.  Beady  (X.  J.  1909)  75  Atl. 
564.    See  Notes,  p.  469. 

Executors  and  Administrators — Contested  Probate — Executor's 
Claim  for  Expenses  of  Suit. — The  plaintiff,  nominated  as  executor 
in  a  putative  will,  expended  large  sums  in  unsuccessfully  propounding 
it  for  probate.  Held,  he  was  not  entitled  to  compensation  against  the 
estate  for  the  expenses  incurred.  Dodd  v.  Anderson  (N.  Y.  1910) 
90  N.  E.  1137.     See  Notes,  p.  460. 

Husband  and  Wife — Independent  Action  for  Separate  Mainten- 
ance.— The  plaintiff  left  her  husband  because  of  cruel  and  inhuman 
treatment.  Shortly  after  she  brought  suit  against  him  for  main- 
tenance. Held,  a  separate  maintenance  may  be  decreed  to  a  wife 
upon  facts  which  would  not  authorize  a  divorce  under  the  statute. 
Winburn  v.  Wiriburn  (Ky.  1910)  124  S.  W.  364. 

Originally  there  was  no  independent  right  to  separate  mainten- 
ance and  no  court  had  original  jurisdiction  to  grant  it.  Head  v.  Head 
(1747)  3  Atk.  547;  Ball  v.  Montgomery  (1793)  2  Yes.  Jr.  191,  195. 
It  could  be  granted  in  the  ecclesiastical  court,  however,  when  incidental 
to  other  proceedings,  Ball  v.  Montgomery  supra,  and  when  properly 
incidental  to  other  equitable  relief  it  could  be  decreed  by  a  court  of 
chancery.  Nicholls  v.  Banners  (1711)  2  Yern.  671;  Oxenden,  v. 
Oxenden  (1705)  id  493.  During  the  period  of  the  Commonwealth, 
upon  the  abolition  of  the  ecclesiastical  court  jurisdiction  over  alimony 
seems  to  have  been  exercised  by  commissioners  in  equity  under  express 
provision  of  statute.    Wh  ore  wood  v.  Whoreioood  (1672)  1  Ch.  Cas.  250. 
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In  the  United  States  by  the  weight  of  authority  equity  cannot  enter- 
tain an  independent  suit  for  alimony.  1  Bishop,  Marriage,  Divorce 
and  Separation  §  1400;  see  Hinds  v.  Hinds  (1885)  80  Ala.  225;  yet  in 
several  states  this  jurisdiction  is  regarded  as  inherent  in  equity,  Purcell 
v.  Purcell  (Va.  1810)  4  Hen.  &  Munf.  507;  Butler  v.  Butler  (Ivy.  1823) 
4  Litt.  202,  and  is,  in  a  few,  expressly  conferred  by  statute.  Cory  v. 
Cory  (X.  J.  1857)  3  Stock.  400;  Johnson  v.  Johnson  (1888)  125  111. 
510.  This  jurisdiction  is  based  on  the  unquestionable  duty  of  the 
husband  to  support  the  wife  and  the  inadequacy  of  legal  remedies  other 
than  a  divorce  from  bed  and  board.  Hinds  v.  Hinds  supra.  While 
historically  the  assumption  of  this  jurisdiction  seems  incorrect,  yet 
since  it  gives  a  practical  remedy  to  enforce  a  right  which  is  otherwise 
of  little  value,  its  adoption  seems  justifiable.  The  principal  case  is, 
moreover,  clearly  supported  by  the  precedents  of  its  jurisdiction.  But- 
ler v.  Butler  supra. 

Insurance — Employer's  Liability  Policy — Rights  of  Injured  Em- 
ployee Against  Insurer. — An  employer's  liability  policy  contained 
this  provision:  "No  action  shall  lie  against  the  company  to  recover 
for  any  loss  under  this  policy,  unless  it  shall  be  brought  by  the  as- 
sured for  loss  actually  sustained  and  paid  in  money  by  him,  in  satis- 
faction of  a  judgment,  after  trial  of  the  issue."  The  injured  employee 
obtained  the  judgment  against  the  assured,  who  went  into  bankruptcy, 
with  no  assets.  Held,  the  employee  could  not  recover  against  the  in- 
surance company.  Garrett  v.  Ins.  Co.  (Oh.  1909)  20  S.  &  C.  P. 
Ct.    181. 

Such  a  policy  as  that  in  the  principal  case  is  generally  deemed 
a  contract  for  indemnity  against  loss,  and  not  against  liability,  even 
where  by  its  terms  the  insurer  is  bound  to  defend  the  action  or  pay 
the  claim,  on  the  ground  that  to  defend  means  to  defend  to  judg- 
ment only.  Carter  v.  Ins.  Co.  (1907)  76  Kan.  275;  Allen  v.  Aetna 
L.  Ins.  Co.  (1906)  145  Fed.  881;  see,  contra,  Sanders  v.  Ins.  Co.  (1901) 
72  X.  H.  485.  Hence  the  liability  of  the  company  to  the  insured  arises 
only  upon  actual  payment  of  the  judgment.  If  the  assured  becomes 
bankrupt,  the  transfer  of  his  assets  to  the  trustee  will,  upon  proving 
the  claim,  be  considered  payment  of  the  judgment  to  the  extent  of 
the  share  of  the  bankrupt's  property  to  which  the  claimant  is  entitled, 
so  as  to  allow  recovery  in  an  action  by  the  trustee  against  the  in- 
surance company.  Travelers  Ins.  Co.  v.  Moses  (1901)  63  X.  J.  Eq. 
260.  But  where,  as  in  the  principal  case,  the  bankrupt  has  no  assets, 
Cushman  v.  Fuel  Co.  (1904)  122  la.  656;  Beyer  v.  Internl.  Alum 
Co.  (1906)  115  App.  Div.  853,  or  where,  owing  to  the  defense  main- 
tained in  good  faith  by  the  insurance  company  in  the  action  against 
the  assured,  the  bankrupt's  estate  is  distributed  before  the  judgment, 
Stenhom  v.  Brown-Corliss  Engine  Co.  (1909)  137  Wis.  564,  the  in- 
jured employee  would  seem  to  be  without  effective  remedy;  for  the  con- 
tract of  insurance  clearly  cannot  give  the  employee  a  right  of  action 
where  the  insured  has  none. 

Liens — Materialman's  Lien — What  Constitutes  a  "Furnishing." — A 

carload  of  brick  ordered  by  a  contractor  during  the  oxistr f  hi-; 

contract  with  the  building  owner,  was  delivered  as  per  agreement 
at  the  railroad  station,  but  at  a  time  after  the  cancellation  of  the 
contract  between  the  contractor  and  owner.  Held,  in  view  of  the  time 
of  the  delivery  this  was  not  a   "furnishing,"   though   otherwise   sum- 
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cient  to  constitute  such  under  the  statute.  A.  E.  Shortfall  Co.  v. 
Aetna  Indemnity  Co.  (la.  1910)  121  N.  W.  613. 

As  a  result  of  a  too  strict  adherence  to  the  theory  that  a  mechanic's 
lien  is  founded  upon  the  increased  value  of  the  premises,  some  courts 
have  held  that  a  lien  attaches  only  for  materials  actually  incorporated 
into  the  building.  Silvester  v.  Coe  Quartz  Mine  Co.  (1889)  80  Cal. 
510;  Chaplin  v.  Persse  etc.  Paper  Works  (1862)  30  Conn.  461,  79 
Am.  Dec.  263.  The  more  liberal  view,  however,  is  that  actual  incor- 
poration of  the  materials  into  the  building  is  not  necessary,  Daniels 
&  Co.  v.  Weaver  (Tenn.  1880)  5  Lea  392,  delivery  at  or  near  the 
premises  being  sufficient.  Wallace  v.  Melchoir  (Pa.  1811)  2  Browne 
101.  Thus  diversion  of  the  material  to  other  uses,  after  delivery  and 
without  collusion  of  the  seller,  does  not  deprive  the  materialman  of 
his  lien.  Chi.  Ar.  Well  Co.  v.  Corey  (1871)  60  111.  73;  Small  v.  Foley 
(1896)  8  Col.  App.  435;  Esslinger  v.  Huebner  (1868)  22  Wis.  602. 
Delivery  at  a  distance  from  the  premises,  however,  seems  to  have 
been  held  to  constitute  a  "furnishing"  only  in  cases  where  the  ma- 
terial was  delivered  to  the  contractor  in  the  usual  course  of  trade, 
in  order  that  he  might  prepare  it  at  his  shop  or  mill,  for  use  in  the 
building.  Hinchman  v.  Graliam  (Pa.  1815)  2  S.  &  R.  170;  White 
v.  Miller  (1851)  18  Pa.  St.  52;  Howes  v.  Reliance  Wire  Works 
(1891)  46  Minn.  44.  Consequently  the  dictum  in  the  principal  case, 
that  delivery  at  a  railroad  station  as  per  contract  would  constitute 
a  "furnishing,"  is  a  wider  interpretation  of  such  lien  statutes  than 
the  authorities  have  hitherto  sanctioned.  The  holding  of  the  prin- 
cipal case  that  there  must  be  an  active  subsisting  contract  between 
the  builder  and  the  owner  before  the  latter  can  be  made  responsible 
for  materials  furnished  to  the  former  is  sound.  Greemvay  v.  Turner 
(1853)  4  Md.  296. 

Limitation  of  Actions — Necessity  of  Demand. — The  plaintiff  sued 
the  executors  of  her  brother  for  sums  of  money  which  she  had  entrusted 
to  him  with  the  understanding  that  they  were  to  be  repaid  with  interest 
on  demand.  Demand  was  made  twenty-three  years  after  the  last 
deposit.  Held,  the  Statute  of  Limitations  was  no  bar  to  recovery. 
In  re  Fallon's  Estate  (Minn.  1910)  124  N.  W.  994. 

The  rule  that  the  Statute  of  Limitations  does  not  run  until  the 
cause  of  action  accrues  is  in  effed  encroached  upon  to  the  extent  that 
in  general  a  plaintiff  may  not  exceed  a  reasonable  time  in  doing  an 
act  necessary  to  establish  a  cause  of  action.  9  Columbia  Law  Review 
362.  So  that  although  strictly,  where  a  demand  is  a  condition  pre- 
cedent to  an  action  on  a  debt,  the  statute  will  not  run  until  demand 
is  made,  Holmes  v.  Kerrison  (1810)  2  Taunt.  323;  Rhind  v.  Hyndman 
(1880)  54  Md.  527,  recovery  is  generally  denied  whenever  unreasonable 
delay  in  that  respect  is  shown,  Thrall  v.  Mead's  Estate  (1868)  40  Vt. 
510.  the  courts  dispensing  with  the  necessity  of  demand  by  means  of  a 
presumption  of  law,  Massie  v.  Byrd  (1888)  87  Ala.  672,  adverting  to 
the  analogous  equitable  doctrine  of  laches.  Godman  v.  Rogers  (Mass. 
1830)  10  Pick.  1  12.  In  the  effort  to  define  the  requisite  diligence  in  mak- 
ing demand  some  courts  allow  the  statutory  period,  Thrall  v.  Mead's  Es- 
tate supra,  others  as  in  the  case  of  a  note  payable  on  demand,  consider 
the  statute  as  running  from  the  time  a1  which  the  plaintiff  is  entitled  to 
make  demand,  Palmer  v.  Palmer  (1877)  36  Mich.  487,  by  false  analogy 
it  would  seem,  because  in  the  former  case  the  action  accrues  without 
previous  demand.  Norton  v.  Ellam  (ls:;7)  2  Mees.  A-  W.  161.  The 
latter  rule,  however,  lias  in  some  states  been  made  statutory.  Reed  v. 
Supervisors,    etc.    (!S'-M)     L28    X.    Y.    364.       Where,    however,    delay    in 
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making  demand  is  expressly  contemplated,  James  v.  James  (1880)  72 
Mo.  640,  or  such  intention  may  be  inferred  from  the  circumstances, 
Girard  Bank  v.  Bank  etc.  (1861)  39  Pa.  St.  92;  Campbell  v.  Whoriskey 
(1898)  170  Mass.  63,  no  arbitrary  rule  can  be  laid  down,  the  burden  of 
proving  unreasonable  delay  falling  on  the  person  setting  up  the 
statute.  Stanton  v.  Estate  of  Stanton  (1865)  37  Vt.  411.  Since  under 
the  state  of  facts  of  the  principal  case,  demand  is  put  off  indefinitely, 
the  decision  of  the  court  seems  correct.  Campbell  v.  Whoriskey  supra; 
Rucker  v.  Maddox  (1902)  114  Ga.  899. 

Mortgages — Estoppel — Validity  of  Tax  Deed  as  Against  Mortgagee. 
— The  defendant's  father  mortgaged  to  the  plaintiff  land  that  had 
previously  been  sold  for  taxes.  After  execution  of  the  mortgage,  the 
defendant  purchased  the  tax  certificate  and  obtained  a  tax  deed.  The 
father  subsequently  died,  the  defendant  becoming  his  sole  heir.  Held, 
the  plaintiff's  mortgage  lien  was  extinguished  bv  the  tax  deed.  Wilson 
v.  Godfrey  (la.  1910)  124  N.  W.  875. 

The  rule  that  where  a  deed  contains  covenants  of  warranty,  a  title 
subsequently  acquired  by  the  grantor  enures  by  estoppel  to  the  benefit 
of  the  grantee,  see  Bigelow,  Estoppel  (3rd  ed.)  322,  applies  to  mort- 
gages as  well  as  to  other  conveyances,  White  v.  Patten  (1837)  24  Pick. 
324,  even  in  jurisdictions  where  the  mortgage  merely  creates  a  lien 
upon  the  interest  of  the  mortgagor  in  the  land.  Tefft  v.  Munson 
(1874)  57  N.  Y.  97.  The  estoppel  binds  the  title  in  the  hands  not  only 
of  the  mortgagor  but  also  of  his  creditors,  Kimball  v.  Blaisdell  (1831) 
5  N.  H.  533,  heirs,  see  White  v.  Patten  supra,  assigns  of  the  equity 
of  redemption,  Taylor  v.  Whitmore  (1876)  35  Mich.  97,  and  pur- 
chasers. White  v.  Patten  suiD'a.  at  least  those  with  notice.  See  Bigelow, 
Estoppel  (3rd  ed.)  332.  But  it  cannot  be  invoked  to  defeat  the  title 
of  one  who,  like  the  defendant  in  the  principal  case,  holds  through  an 
independent  source.  Gorton  v.  Roach  (1881)  46  Mich.  294;  Russ  v. 
Alpaugh  (1875)  118  Mass.  369.  Again,  although  in  the  absence  of 
covenants  of  warranty,  the  mortgagor  and  his  privies  are  not  estopped 
from  setting  up  as  against  the  mortgagee  a  paramount  title  later 
acquired,  Smith  v.  De  Russy  (1878)  29  N.  J.  E.  470;  Curren  v.  Driver 
(1870)  33  Tnd.  408,  it  is  a  well  recognized  limitation  upon  this  ride 
that  the  mortgagee's  title  will  not  be  defeated  by  the  purchase  of  an 
outstanding  tax  deed  bv  the  mortgagor  or  his  privies,  Ralston  v. 
Hughes  (1851)  13  El.  469;  Leppo  v.  Gilbert  (1881)  26  Kan.  138,  or 
third  parties  in  collusion  with  him.  Drew  v.  Morrill  (1883)  62  N.  H. 
565;  McAlpine  v.  Zitzer  (18S7)  119  111.  273.  But  the  plaintiff  in  the 
principal  case  produced  no  evidence  of  such  collusion.  Hence,  there 
being  neither  fraud  nor  the  privity  necessary  to  raise  an  estoppel,  the 
defendant's  title  was  properly  held  to  be  free  from  the  mortgage  lien. 

Mortgages — Future  Advances — Admissibility  of  Parol  Evidence  as 
Affecting  Eights  of  Creditors. — A  mortgage  was  given  to  secure 
payment  of  a  note  for  $600.  The  consideration  for  the  note  was  an 
oral  agreement  to  advance  money  as  it  might  be  needed  to  harvest  a 
crop.  Held,  in  an  action  to  set  aside  the  mortgage  as  a  fraud  on  cred- 
itors, parol  evidence  was  admissible  to  show  that  the  mortgage 
was  to  secure  prospective  advances  up  to  the  amount  specified.  Morton 
v.  Jones  (Ky.  1910)   125  S.  W.  247. 

That  a  mortgage  purporting  to  secure  future  advances  is  valid,  if 
the  mortgage  debt  be   described   with   such  certainty    that   an   inquir- 
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ing  creditor  may,  by  investigation,  ascertain  the  precise  incumbrance, 
has  long  been  settled.  Robinson  v.  'Williams  (1860)  22  1ST.  Y.  380. 
But  if  the  stated  purpose  of  a  mortgage  be  to  secure  a  present  loan, 
a  parol  agreement  contemporaneous  with  the  mortgage  that  it  should 
be  considered  security,  not  only  for  the  loan,  but  also  for  future  ad- 
vances in  excess  of  the  amount  named  in  the  mortgage,  is  not  enforce- 
able against  the  subsequent  lienor.  Stoddard  v.  Hart  (1861)  23  N.  Y. 
556.  Where,  however,  the  effect  of  the  parol  evidence  is  not  to  enlarge 
the  written  agreement,  but,  as  in  the  principal  case,  is  only  to  show 
what  was,  in  fact,  the  intent  and  purpose  of  the  mortgage,  such  evi- 
dence is  admissible.  Bell  v.  Fleming's  Executor  (N.  J.  1858)  I  Beasl. 
13,  18.  The  mortgage  is  therefore  a  valid  security  up  to  the  amount 
actually  advanced.  Collins  v.  Carlile  (1851)  13  111.  254.  And  al- 
though a  subsequent  incumbrance  takes  priority  over  all  advances 
made  after  actual  notice  of  the  existence  of  the  incumbrance,  Boswell 
v.  Goodwin  (1862)  31  Conn.  74,  this  priority  does  not  obtain  where 
the  mortgagee  was  bound  by  contract  to  make  advancements  up  to 
the  amount  secured  by  the  mortgage.  Crane  v.  Deming  (1829)  7  Conn. 
387.  In  applying  these  rules,  the  principal  case  is  in  accord  with  the 
settled  law. 

Officers — Retirement  of  Officers  of  the  Militia — Constitutional 
Provisions. — The  plaintiff,  a  duly  elected  and  commissioned  brigadier 
general  of  the  militia,  having  reached  the  age  of  sixty-four  years 
was  placed  on  the  retired  list  according  to  a  subsequent  legislative 
act,  providing  that  "when  any  commanding  officer  shall  reach  the  age 
of  sixty-four  years  he  shall  be  retired  from  active  service."  Held, 
the  act  was  unconstitutional  as  being  in  contravention  of  the  con- 
stitutional provision  that  "no  commissioned  officer  shall  be  removed 
from  office  but  bv  the  sentence  of  a  court-martial.''  Campbell  v. 
Gilhyson  (N.  J.  1910)   75  Atl.  160. 

A  military  office  is  unquestionably  a  public  office.  Oliver  v.  Jersey 
City  (1899)  (53  N.  J.  L.  96,  102.  It  has  been  held  that  if  an  officer 
retains  his  commission,  relieving  him  of  his  command  does  not  con- 
stitute a  removal  from  office,  State  v.  Jellcs  (1903)  138  Ala.  115,  on 
the  ground  that  an  officer's  commission  and  not  the  service  he  renders 
constitutes  the  office.  People  v.  Hill  (1891)  126  N.  Y.  497.  Similarly, 
a  retired  officer  of  the  regular  army  has  been  considered  as  holding 
an  office  of  profit  or  trust  under  the  United  States.  Texas  v.  De  Gress 
(1880)  53  Tex.  387.  The  contrary  result  has  been  reached,  however, 
under  similar  circumstances,  People  v.  Duane  (1890)  121  N.  Y.  367, 
i.n  the  theory  that  the  word  "office"  embraces  the  ideas  of  tenure,  dura- 
tion, emolument  and  duties,  U.  S.  v.  Hartwell  (IT.  S.  1867)  6  Wall.  385, 
and  implies  a  trust  to  perform  public  duties  during  a  specified  term. 
Matter  of  Hathaway  (1877)  71  X.  Y.  238.  The  latter  view  seems 
preferable,  as  the  test  there  adopted  namely,  of  actual  duties,  rights 
and  powers,  and  not  of  bare  title,  is  more  consonant  with  the  better 
reasoned  cases.  Since,  therefore,  the  term  of  office  in  the  principal 
case  was  for  life  subject  only  to  termination  by  court-martial,  it  fol- 
lows that  when  an  officer  is  permanently  deprived  of  his  command 
he  is  deprived  of  his  office.  The  principal  case  in  adopting  this  view 
seems  to  have  reached  a  sound  conclusion. 

Partnership — Divestment  of  Firm  Title. — One  partner  transferred 
in  the  other  of  two  partners  all  his  interesl  in  the  partnership.  Both 
the   firm    and    the   individual    partners   were   insolvent.     Held,   such   a 
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transfer  was  void  as  to  firm  creditors,  since  the  firm  was  insolvent, 
though  made  without  any  actual  fraudulent  intent.  In  re  Terens  (E. 
D.  Wis.  1910)  175  Fed.  495.     See  Notes,  p.  467. 

Partnership — Right  of  Delinquent  Partner  to  an  Accounting. — 
Under  a  partnership  agreement,  the  plaintiff  entered  with  the  de- 
fendants into  the  execution  of  a  government  contract,  but  because 
of  his  inability  to  pay  his  share  of  the  capital  his  relationship  with 
the  firm  was,  after  notice  from  the  defendants,  treated  as  ended. 
Upon  the  completion  of  the  government  work  by  the  defendants, 
the  plaintiff  asked  for  an  accounting  of  profits.  Held,  the  plaintiff's 
failure  to  perform  his  obligations  deprived  him  of  the  right  to  an 
accounting.     West  wood  v.   Cole   (1910)   120  N.  Y.  Supp.  884. 

On  the  principle  that  one  seeking  equity  must  do  equity,  it  has  been 
said  that  a  partner  who  has  not  repaid  money  borrowed  from  his  firm 
cannot  demand  an  accounting.  16  Vin.  Abr.  (2nd  ed.)  247.  Nevertheless, 
an  accounting  has  been  granted  to  a  partner  who  had  failed  in  part, 
McMullen  v.  Hoffman  (1896)  75  Fed.  547;  Palmer  v.  Tyler  (1870) 
15  Minn.  106,  or  in  whole  to  contribute  his  share  of  the  capital, 
Murray  v.  Johnson  (Tenn.  1858)  1  Head  353,  apparently  on  the 
ground  that  the  complainant  is  not  seeking  specific  performance  of  the 
partnership  contract  but  the  fulfillment  of  an  obligation  imposed  by 
law  resulting  from  the  partnership  relation.  Boyd  v.  Mynatt  (1842) 
4  Ala.  79.  Hence,  since  despite  the  non-payment  that  relation  has 
in  fact  existed,  he  is  entitled  to  this  relief.  Hart  man  v.  Woehr  (1867) 
18  N.  J.  E.  383,  and  the  sum  he  may  have  failed  to  pay  is  a  proper 
item  in  the  accounting.  West  v.  Skip  (1749)  1  Ves.  Sr.  239.  While 
the  principal  case,  therefore,  is  apparently  not  in  accord  with  the 
weight  of  authority  in  altogether  denying  an  accounting,  it  seems 
to  have  reached  an  equitable  result  in  so  far  as  it  refused  an  ac- 
counting of  profits  made  after  the  termination  of  the  partnership, 
for  the  rule  that  a  partner  who  wrong-fully  ousts  another  is  liable 
to  account  for  subsequent  profits,  Karrick  v.  Hannaman  (1897)  168 
U.  S.  328,  is  not,  it  is  submitted,  applicable  to  a  case  where  a  partner 
is  justified  in  terminating  the  relation,  which  according  to  the  better 
view  he  may  do.     Kerrick  v.  Hannaman  supra. 

Personal  Names — Right  to  Change. — In  an  action  on  a  life  insurance 
policy  the  defendant  pleaded  a  breach  of  warranty  in  that  the  plain- 
tiff's intestate  had  applied  for  insurance  under  the  name  of  Maurice 
W.  Mansfield  when  his  true  name  was  Myron  W.  Maynard.  For  sev- 
eral years  prior  to  the  application  for  insurance  the  intestate  had 
held  himself  out  and  was  generally  known  by  the  name  under  which 
he  was  insured.  Held,  at  common  law  a  person  may,  in  good  faith 
and  for  an  honest  purpose,  change  his  name.  Smith  v.  U.  S.  Casualty 
Co.  (N.  Y.  1910)  90  N.  E.  947. 

While  originally  a  surname  may  have  imported  relationship  or 
physical  characteristics,  In  re  Snook  (N.  Y.  1859)  2  Hilt.  566,  yet 
its  primary  function  was  to  afford  a  means  of  distinguishing  one 
individual  from  another.  Friedman  v.  Goowin  (Cal.  1856)  1  McAll. 
142.  By  reason  of  the  importance  of  the  rite  of  baptism,  the  Christian 
or  first  name  was  formerly  of  greater  importance  than  the  surname; 
for  a  man  might  have  several  surnames,  Coke  1  Inst.  3;  Bui  ton  v. 
Wrightman  (1594)  Poph.  56,  while  added  Christian  or  middle  names 
are,  in  law,  disregarded.  Franklin  v.  Tallmadge  (N.  Y.  1809)  5 
Johns.   R.   84.     Thus  upon  marriage  the  wife's   legal  name  consists 
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of  her  own  first  name  coupled  with  the  husband's  surname.  Uihlein 
v.  Gladieux  (1906)  74  Oh.  St.  232,  247.  Since  changed  conditions 
have  laid  more  importance  upon  the  surname,  Laflin  &  Rand  Co.  v. 
Steytler  (1892)  146  Pa.  St.  434,  the  Christian  name  may  be  as  freely- 
changed  as  the  surname.  King  v.  Inhabitants  of  Billingshurst  (1815) 
3  M.  &  S.  250.  This  seems  to  have  always  been  true  in  the  United 
States  where  baptism  is  not  obligatory.  Charleston  v.  King  (S.  C. 
1828)  4  McCord  L.  485.  Aside  from  trade  names,  the  law  does  not 
recognize  an  absolute  right  to  a  particular  name  nor  will  it  prevent 
the  assumption  of  that  name  by  another,  DuBoulay  v.  DuBoulay 
(1869)  L.  R.  2  P.  C.  430,  441,  for  there  is  nothing  in  the  law  pro- 
hibiting a  man  from  taking  another  name  if  he  chooses.  In  re  Snook 
supra.  Nor  are  any  formal  steps  necessary  to  accomplish  the  change, 
Davies  v.  Loundres  (1835)  1  Bing.  1ST.  C.  597,  618;  Doe  v.  Yates 
(1822)  5  Barn.  &  Aid.  544,  as  the  statutes  are  merely  in  affirmance 
of  the  common  law.  Laflin  &  Rand  v.  Steytler  supra,  442.  The 
legislative  act  does  not  impose  the  new  name  but  merely  gives  per- 
mission to  use  it.  Leigh  v.  Leigh  (1808)  15  Ves.  Jr.  92,  100.  Whether 
the  malicious  assumption  of  another's  name  would  constitute  a  legal 
wrong,  even  though  resulting  in  injury,  is  questionable.  The  principal 
case  is  clearly  correct. 

Pleading  and  Practice — Certiorari — Questions  of  Fact. — An  inferior 
court,  authorized  to  grant  liquor  licenses,  found  as  a  matter  of  fact 
that  the  relator  was  not  a  fit  and  proper  corporation  to  be  licensed. 
Held,  upon  certiorari,  three  judges  dissenting,  the  evidence  did  not 
warrant  such  a  conclusion,  and  the  license  should  issue.  In  re  Indian 
Hit, ring  Co.'s  License   (Pa.  1909)   75  Atl.  29. 

The  primary  function  of  a  writ  of  certiorari  is  to  restrict  the  action 
of  inferior  judicial  or  quasi-judicial  bodies  to  those  matters  over  which 
they  have  been  given  jurisdiction.  Birdsall  v.  Phillips  (N.  Y.  1837) 
17  Wend.  464;  Norn.  Certificate  of  Roll  (1898)  188  Pa.  St.  212. 
Accordingly,  on  a  return  to  a  common  law  certiorari  after  judgment, 
no  other  questions  can  be  raised  than  those  relating  to  the  jurisdiction 
of  the  inferior  tribunal  and  to  the  regularity  of  its  proceedings.  People 
ex  rel.  Am.  Exp.  Co.  v.  State  B.  of  A.  &  E.  (1892)  3  S.  D.  338.  While 
in  some  jurisdictions  all  errors  of  law  apparent  on  the  face  of  the 
record  may  be  corrected  if  matters  of  substance.  Jeffrey  v.  Owen  (1879) 
41  X.  J.  L.  260;  McAllilley  v.  Horton  (1883)  75  Ala.  491,  the  courts 
apparently  regarding  them  as  irregularities  of  procedure,  Town  of 
Camden  v.  Block  (1880)  65  Ala.  23li.  in  others  certiorari  is  strictly 
limited  to  reviewing  the  jurisdiction.  Doolittle  v.  Galena  etc.  R.  R.  Co. 
(1853)  14  111.  384.  On  the  other  hand,  since  upon  certiorari  the  trial 
is  not  de  novo,  but  on  the  record,  Town  of  Camden  v.  Block  supra,  the 
court  in  such  a  proceeding  cannot  review  questions  of  fact  with  the 
exception  of  those  going  to  tbe  jurisdiction,  People  v.  Van  Alstyne 
(  X.  Y.  1860)  32  Barb.  131,  or  pass  upon  the  weight  of  evidence  or  the 
credibility  of  witnesses;  Carver  v.  Chap  ell  (1S88)  70  Mich.  49;  Ex 
parte  Blewitt  (1866)  14  L.  T.  R.  [x.  s.]  598;  nor  will  the  consent  of 
both  parties  give  the  court  jurisdiction  to  retry  the  case  on  its  merits, 
Jeffry  v.  Owen  supra.  The  common  law  nature  of  certiorari  has  not 
been  changed  in  Pennsylvania.  Rand  v.  King  (1890)  134  Pa.  St.  641. 
Therefore,  since  in  the  principal  case  the  lower  court  had  jurisdiction 
and  its  proceedings  were  regular,  the  conclusion  reached  by  the  majority 
is  clearly  wrong. 
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Torts — Joint  Tort  Feasors — Liability  of  Encourager. — The  defen- 
dants went  hunting  upon  the  premises  of  the  plaintiff  and  one  of 
them,  at  the  suggestion  of  the  rest,  made  a  fire  in  a  deserted  farm 
house,  which  accidently  resulted  in  its  destruction.  Held,  it  was  cor- 
rect to  charge  the  jury  that  all  persons  "advising,  directing,  or  sug- 
gesting"  the  act,  would  be  jointly  liable  for  the  consequences.  Wetzel 
v.  Satterwhite   (Tex.  1910)   125  S.  W.  93. 

Parties  are  usually  said  to  be  joint  tort  feasors,  when  they  act 
with  community  of  purpose,  though  sometimes,  intentional  co-opera- 
tion is  dispensed  with  where  separate  wrongful  acts  of  different  per- 
sons together  give  rise  to  a  single  injurious  result.  4  Columbia  Law 
Review  367.  A  person  may  be  jointly  liable  with  another,  however, 
without  participation  in  the  latter's  act;  for  all  who  encourage,  in- 
stigate, countenance,  or  advise  the  commission  of  a  tort,  Little  v. 
Tingle  (1866)  26  Ind.  168;  Ben;,/  v.  Fletcher  (1870)  I  Dill.  67,  as- 
sume its  consequences  to  as  full  an  extent  as  the  party  who  actually 
inflicts  the  injury.  Front z  v.  Lenhart  (1867)  56  Penn.  St.  365. 
^liile  this  result  may  be  supported,  in  some  cases,  on  the  ground  of 
agency,  the  rule  is  obviously  based  on  other  considerations.  It  is 
perhaps  explained  by  the  analogy  of  the  criminal  liability  of  one 
who  aids  or  abets  the  commission  of  a  crime.  Sikes  v.  Johnson  (1820) 
16  Ma-s.  389;  Commw.  v.  Hurley  (1868)  99  Mass.  433.  Thus,  where 
several  are  engaged  in  a  common  tortious  enterprise,  they  are  all 
jointly  liable  for  an  uncontemplated  injury  inflicted  by  one  in  further- 
ance thereof.  Kirkwood  v.  Miller  (Tenn.  1858)  5  Sneed  455.  Since 
the  intervention  of  a  human  agency  does  not  break  the  chain  of 
proximate  cause  when  the  result  should  have  been  foreseen,  Lane  v. 
The  Atl.  "IVorks  (1872)  111  Mass.  136;  Philpot  v.  Taylor  (1874)  75 
111.  309;  see  Scott  v.  Shepherd  (1771)  2  W.  Blackstone  892;  Bigelow, 
Torts  (7th  ed.)  §§  798-800,  the  inciter  is  properly  held  liable  for  the 
probable  results  of  his  encouragement.  Shepherd  v.  McQuilhin  (1867) 
2  VY.  Va.  90;  Bell  v.  Miller  (1836)  5  Ohio  Rep.  151.  The  doctrine  of 
the  principal  case  is  therefore  both  well  established  and  sound  in 
principle. 

Torts — Licensee's  Right  of  Action  on  a  Mandatory  Statute. — The 
owner  of  a  building  maintained  an  unguarded  elevator  shaft  contrary 
to  the  Xew  York  City  Building  Code  §  95.  A  licensee  was  injured 
by  falling  into  the  shaft.  Held,  two  judges  dissenting,  the  act  en- 
joined a  duty  for  the  benefit  of  any  person  lawfully  upon  the  prem- 
ises and  the  violation  of  the  duty  was  evidence  of  actionable  negligence 
sufficient  to  sustain  a  judgment  for  the  plaintiff.  Racine  v.  Morris 
(1910)  121  X.  Y.  Supp.  146. 

The  general  rule  is  that  where  a  statute  confers  a  right  and  pres- 
cribes a  remedy  such  remedy  is  exclusive.  Eckes  v.  Stetler  (N.  Y. 
1H04)  98  App.  Div.  76;  City  of  Rochester  v.  Campbell  (1890)  123  N. 
Y.  405.  This  is  subject  to  the  exception  that  where  a  statute  com- 
mands a  thing  for  the  benefit  of  a  person  and  only  prescribes  a  penalty 
nevertheless  the  law  will  give  him  a  civil  action  for  damages.  Pauley 
v.  Steam  Gauge  etc.  Co.  (1892)  131  N.  Y.  90;  Willy  v.  Mulledy  (1879) 
78  X.  Y.  310;  Gibson  v.  Leonard  (1892)  143  111.  182.  A  statute  such 
as  that  in  the  principal  case  has  been  construed  to  be  for  the  benefit 
of  licensees  as  well  as  others,  Parker  v.  Barnard  (1883)  135  Mass. 
116,  and  on  this  interpretation  the  result  reached  in  the  principal  case 
is  sound.  Since  the  statute  is  construed  as  imposing  a  new  duty, 
an  omission  to  perform  such   duty  is  actionable  upon   proof  of  the 
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statute,  its  violation  and  the  damages  resulting  from  such  violation. 
Parker  v.  Barnard  supra;  Willy  v.  Mulledy  supra.  But  the  statement 
of  the  majority  in  the  principal  case  that  the  violation  of  the  stat- 
tute  is  prima  facie  evidence  of  negligence  is  misleading,  since  the 
nonperformance  of  the  statutory  duty  cannot  be  said  to  be  evidence 
of  negligence  in  its  performance.  To  serve  an  evidentiary  purpose 
a  duty  must  exist  outside  of  the  statute,  the  performance  of  which  the 
statute  is  intended  to  regulate.  Marino  v.  Lehmaier  (1903)  173  N. 
Y.   530   (see  opinion  bv  Parker,   C.  J.) ;   McBichard  v.  Flint   (1889) 

114  N.  Y.  222;  C.  &  E.  I.  B.  B.  Co.  v.  Goyette  (1890)  133  111.  21. 
The  dissenting  opinion  in  the  principal  case  is  sound  in  this  view  of 
the  case  and  therefore  correct  in  its  conclusion  that  the  plaintiff, 
being  a  licensee,  cannot  recover,  since  there  is  no  duty  toward  the 
licensee  to  safeguard  a  building.  Sterger  v.  Van  Sichlen  (1892)  132 
N.  Y.  499.  But  the  dissent  assumes  that  the  statute  is  merely  de- 
claratory of  existing  law  and  fails  to  consider  the  question  whether 
it  intended  to  create  a  new  duty. 

Torts — Conflicting  Property  Rights — Injuries  by  Blasting. — The 
plaintiff's  property  was  injured  by  vibrations  of  his  land  caused  by 
blasting  on  adjoining  premises.  No  materials  were  cast  across  his 
boundaries  nor  was  there  negligence  on  the  part  of  the  defendant. 
Held,  the  plaintiff  could  recover.  Hickey  v.  McCabe  and  Bihler  (R.  I. 
1910)  75  Atl.  404.    See  Notes,  p.  465. 

Trusts — New  York  Trusts — Powers  as  Affected  by  Merger  of 
Beneficial  Interests. — The  testator  devised  land  to  his  son  and 
another  and  their  survivor,  in  trust  to  pay  the  income  to  the  son  until 
the  testator's  eldest  grandchild  attained  majority,  then  to  pay  the 
income  to  the  grandchildren  until  the  eldest  reached  twenty-five,  with 
remainders  over,  giving  the  trustees  discretionary  power  to  sell,  the 
proceeds  to  be  subject  to  the  trust.  Held,  the  son  as  surviving  trustee 
was  competent  to  exercise  the  power.  Weeks  v.  Frankel  (N.  Y.  1910) 
90  N.  E.  969. 

The  office  of  trustee  and  beneficiary  may  not  be  united,  as  the 
two  interests  are  incompatible,  and  where  the  trustee  is  made  the  bene- 
ficiary of  the  same  interest  both  in  respect  to  quality  and  quantity. 
the  inevitable  result  is  a  merger  by  which  the  trustee  takes  a  legal 
(-late  commensurate  with  the  equitable.     Woodward  v.  James  (1889) 

115  N.  Y.  346.  Such  a  merger  apparently  operates  where  one  of  the 
trustees  is  the  sole  beneficiary,  but  this  in  no  way  invalidates  the 
trust,  the  courts  having  gone  so  far  as  to  allow  the  beneficially  in- 
terested trtistee  commissions  on  the  whole  estate.  Bobertson  v.  De 
Brulatour  (1907)  188  N.  Y.  301.  Again,  where  the  sole  trustee  is 
one  of  the  beneficiaries,  the  competency  of  the  trustee  is  unquestioned. 
Banhine  v.  Metzger  (N.  Y.  1902)  69  App.  Div.  264,  although  the 
merger  of  interests  may  disqualify  him  from  exercising  a  discretion- 
ary power  of  sale,  conferred  solely  for  trust  purposes.  Bogers  v.  Bogers 
(1888)  111  N.  Y.  228;  Haendle  v.  Stewart  (N.  Y.  1903)  84  App. 
Div.  274.  This  disability,  however,  or  even  the  extinction  of  the 
trust  by  the  complete  merger  of  the  beneficial  interest,  Bose  v.  Hatch 
(1891)  125  N.  Y.  427,  does  not  operate  to  divest  the  trustee  of  a 
general  power  in  trust  to  sell,  where  the  proceeds  become  a  substi- 
tuted res  subject  to  the  ~ame  gift  over  as  was  the  original  trust 
estate.    Doscher  v.  Wycleoff  (X.  Y.  1909)  132  App.  Div.  139.     It  would 
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seem  that  these  cases  are  better  distinguished  under  the  test  that 
those  powers  fail  which  are  incidental  to  the  trust,  rather  than  that 
powers  for  purposes  outside  the  trust  survive.  See  Doscher  v.  Wyckoff 
supra.  The  principal  case  is  sound  in  observing  that  the  existence 
of  such  an  unrestricted  power  is  in  no  way  inconsistent  with  the 
presence  of  a  beneficial  interest  in  the  trustee. 

Vendor  and  Purchaser — Loss  of  Title  by  Grantor's  Act — Form  of 
Recovery. — The  plaintiff  sued  for  damages  suffered  by  reason  of  loss  of 
land  resulting  from  defendant's  sale  to  an  innocent  party  without 
notice  of  defendant's  previous  sale  to  plaintiff's  grantor,  the  second 
grantee's  deed  having  been  first  recorded.  Held,  the  plaintiff  had  a 
good  cause  of  action  sounding  in  tort.  Hilligas  v.  Runs  (Neb.  1910) 
124  X.  W.  925. 

Although  a  convenant  of  warranty  is  usually  understood  to  pro- 
tect only  against  titles  existing  at  the  time  it  was  made,  Marston  v. 
Hobbs  (1807)  2  Mass.  433,  the  courts  of  a  few  jurisdictions  have  ex- 
tended its  scope  to  include  a  subsequent  claim  emanating  from  the 
covenantor,  Curtis  v.  Deering  (1835)  12  Me.  499;  Hamilton  v.  Doolittle 
(1865)  37  111.  473.  As  this  covenant  is  frequently  regarded  in  the 
United  States  as  synonymous  with  the  covenant  for  quiet  enjoyment, 
Real  v.  Hollister  (1886)  20  Xeb.  112;  Rawle,  Covenants  for  Title 
(3  ed.)  222,  the  latter  has  also  been  said  to  be  broken  only  by  an 
eviction  under  a  paramount  title.  Knapp  v.  Town  of  Marlboro  (1861) 
34  Vt.  235.  This  covenant  has,  however,  been  considered  a  protection 
against   the   wrongful   acts    of    the   covenantor,    Sedgwick   v.    Hollen- 

bach  (X.  Y.  1S11)  7  Johns.  376;  Corns  v. (1597)  Cro.  Eliz.  544, 

and  the  Maine  doctrine  concerning  covenants  of  warranty  has  been 
regarded  as  an  application  of  this  rule.  Rawle,  Covenants  for  Title 
(3  ed.)  167.  While  this  doctrine  has  been  repudiated  in  Ohio,  Wade 
v.  Comstoch  (1860)  11  Oh.  St.  71,  it  would  seem  to  be  a  reasonable 
extension  of  the  covenant,  whose  protection  was  restricted  to  the  case 
of  existing  claims  at  a  time,  prior  to  the  recording  acts,  when  the 
grantee's  title  could  not  be  affected  by  a  subsequent  grant  of  the 
covenantor.  Even  where  the  Maine  view  is  disfavored,  however,  it  i> 
recognized  that  the  grantor's  act  should  give  a  cause  of  action  on 
the  case  for  fraud.  Wade  v.  Comstoch  supra.  Such  a  recovery  was 
early  allowed  in  the  United  States,  Curtis  v.  Nightingale  (Mass.  1767) 
Quincy  257,  and  a  similar  doctrine  seems  to  obtain  to-day.  Burdich 
v.  Seymour  (1874)  39  la.  452;  Corbin  v.  Sullivan  (1874)  47  Ind. 
356.  Since  the  grantor's  act  is  distinctly  fraudulent,  Cooley,  Torts 
(3  ed.)  904,  and  he  is  chargeable  with  its  natural  and  probable  con- 
sequences even  though  these  include  the  intervening  act  of  a  third 
party,  10  Columbia  Law  Review  487;  Philpot  v.  Taylor  (1874)  75  111. 
309,  this  result  seems  proper. 

Waters  and  Watercourses — Dtversion  of  Stream — Acquiescence  a 
Bar  to  Injunction. — The  plaintiff,  as  water  commissioner,  engaged  in 
the  construction  of  municipal  waterworks  which  diverted  a  stream 
from  the  land  of  a  lower  riparian  owner.  Several  years  later  the  plain- 
tiff, with  knowledge  of  the  diversion,  purchased  this  land  and  sued  the 
city  for  an  injunction  and  <1  a  mages.  Held,  the  plaintiff  had  consented 
to  the  diversion  and  therefore  was  not  entitled  to  relief.  Fischer  v. 
Trustees  of  Village  of  Clifton  Springs  (1909)  121  N.  Y.  Supp.  163. 

By  the  common  law  the  rights  of  a  riparian  owner  are  inseparably 
annexed  to  the  soil  and  pass  with  it,  not  as  easements,  but  as  part 
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and  parcel  of  the  land.  See  Lyon  v.  Fishmonger's  Company  (1876) 
L.  R.  1  App.  Cas.  662,  672;  Wadworth  v.  Tillotson  (1843)  15  Conn. 
3663  ')73.  The  alienation,  therefore,  of  the  right  to  the  flow  of  a  stream 
is  in  effect  the  creation  of  an  interest  in  the  land,  which  can  be  accom- 
plished only  by  deed  or  prescription,  Gould,  Waters  §§  300,  321,  322, 
and  although  in  a  proper  case  the  plaintiff  may  be  estopped  from  the 
assertion  of  property  rights  of  this  nature,  no  estoppel  can  arise  from 
mere  acquiescence  in  their  invasion,  N.  Y.  Rubber  Co.  v.  Bothery 
(  1887)  107  N.  Y.  310,  or  from  conduct  prior  to  the  acquisition  of 
the  land;  Chapman  v.  Gates  (1873)  54  N.  Y.  132;  Bushnell  v.  Scott 
(1867)  21  Wis.  451 ;  for  the  implied  permission  of  one  whose  legal 
rights  are  not  invaded  cannot  be  the  basis  of  an  estoppel.  Corning 
v.  Troy  I.  &  N.  Factory  (1869)  40  N.  Y.  191.  Conceding,  therefore,  that 
the  plaintiff's  conduct  evinced  his  consent  to  the  diversion  of  the 
stream,  it  is  clear  that  his  legal  rights,  at  least,  could  not  be  prejudiced 
thereby.  It  is  submitted,  further,  that  his  right  to  relief  in  equity 
is  equally  clear;  for  although  in  some  jurisdictions  courts  of  equity 
have  refused  to  protect  legal  rights  where  acquiescence  in  their  in- 
vasion has  been  shown,  Blanchard  v.  Doering  (1828)  23  Wis.  200; 
Sprague  v.  Steere  (1849)  1  R.  I.  247,  the  sound  doctrine  obtains  in 
New  York  at  least  that  equitable  relief  will  be  denied  only  if  a  per- 
fect estoppel  is  established.  Ackerman  v.  True  (1903)  175  N.  Y.  353. 
The  decision  in  the  principal  case  therefore  seems  incorrect. 
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The  Power  of  Eminent  Domain.  By  Philip  Nichols.  Boston: 
Boston  Book  Co.     1909.     pp.  xiii,  656. 

This  compact  volume,  the  fruit  of  the  authors  experience  as  As- 
sistant Corporation  Counsel  of  the  City  of  Boston  for  many  years,  may 
be  welcomed  as  a  useful  contribution  to  the  literature  of  an  important 
branch  of  our  constitutional  law.  The  remarkable  expansion  of  the 
law  of  Eminent  Domain  in  the  United  States  since  the  period  of  the 
Civil  War  has  been  sketched  by  Eewis  in  the  prefaces  to  the  successive 
editions  of  his  work,  and  unless  we  are  prepared  to  concede  to  that 
learned  author  a  monopoly  of  that  field  we  must  admit  the  right  and 
the  propriety  of  its  invasion  by  any  other  properly  qualified  person. 
Of  Mr.  Nichols'  qualifications  for  the  work  undertaken  by  him  in  this 
volume  there  can  be  no  doubt.  Though  the  citation  of  cases  strikes  one 
as  somewhat  meagre,  there  is  abundant  evidence  of  the  author's  wide 
and  careful  reading  of  the  authorities  and  of  a  firm  grasp  of  the 
subject. 

It  is  with  Lewis'  treatise — which  has  deservedly  won  the  position 
of  the  leading  work  on  the  subject — that  the  book  under  review 
naturally  invites  comparison.  The  smaller  size  of  the  latter — 442  pages 
of  text  as  compared  with  the  1,719  pages  of  Lewis — is  partly  accounted 
for  by  the  fact  that  the  author  has  deliberately  restricted  himself  to  a 
consideration  of  the  constitutional  principles  which  affect  the  taking  of 
property  for  public  use,  partly  to  a  self-imposed  limitation  with  respect 
to  the  citation  of  authorities.  While  this  aims  to  be  exhaustive  in 
pi  lints  directly  within  the  scope  of  the  work,  the  author  has  cited  only 
leading  cases  and  text  books  "on  matters  only  incidental  to  the  main 
subject."  The  distinction  here  suggested  is  not  always  clear  and  it 
may  be  assumed  that  the  practitioner,  for  whom  the  book  is  primarily 
intended,  will  usually  feel  under  the  necessity  of  resorting  to  Lewis 
and  the  latter's  more  generous  citation  of  authority. 

As  to  other  matters  it  may  be  noted  that  the  author  takes  no  notice 
of  the  question,  so  fully  considered  by  Lewis,  whether  the  phrase 
"public  use"  in  the  constitutional  provision  is  a  limitation  on  the 
exercise  of  the  power  of  Eminent  Domain  or  not,  nor  does  he  take  a 
decided  position  on  the  much  mooted  question  of  the  significance  of 
the  phrase — whether  it  shall  be  interpreted  to  mean  use  by  the  public 
or  for  the  advantage  of  the  public.  It  may  be  said  in  general  that  Mr. 
Nichols  is  usually  content  to  take  the  law  as  he  finds  it  recorded  in  the 
decisions  and  that  there  is  much  less  independent  criticism  and  less 
philosophical  discussion  in  his  work  than  we  find  in  Lewis.  For  this 
reason  as  well  as  because  it  lacks  the  fullness  of  exposition  and  of 
citation  of  the  older  work,  the  new  book,  with  all  its  merits,  is  not 
likely  to  supersede  its  rival. 

G.  W.  K. 

Day  In  Court  or  The  Subtle  Arts  of  Great  Advocates.  By 
Francis  L.  Wellman.   New  York:  The  HacMill.w  ( '<>.    1910.   pp.257. 

This  book  is  a  suitable  companion  to  the  author's  xVrt  of  Cross 
Examination  and  consists  in  substance  of  a  series  of  lectures  delivered 


492  COLUMBIA  LAW  REVIEW. 

to  the  law  students  at  Columbia  University  and  Fordhani  University. 
Its  merits  would  have  been  increased  if  there  had  been  a  more  care- 
ful revision  of  these  lectures  before  publication,  and  the  transfer  of 
some  matters  from  one  chapter  to  another  where  they  properly  belong. 

The  first  chapter  draws  a  contrast  between  the  advocate  and  the 
office-lawyer,  and  the  following  chapters  specify  the  qualifications  of 
an  advocate,  and  treat  of  the  preparation  of  a  case  for  trial,  the 
methods  to  adopt  in  selecting  a  suitable  jury,  and  in  conducting  a 
jury  trial  from  the  opening  address  to  the  "summing  up." 

Mr.  Wellman's  long  and  successful  practice  as  a  trial  lawyer 
gives  value  to  his  opinion  upon  these  topics,  and  any  sound  basis  for 
adverse  criticism  of  the  work  is  largely  removed  by  two  statements 
in  the  author's  prefatory  note,  one  that  the  book  "is  in  no  sense  a 
law  book,"  the  other  that  any  originality  in  the  subject  matter  is  ex- 
pressly disclaimed. 

Bearing  these  statements  in  mind,  it  would  be  both  unkind  and 
unfair  to  call  special  attention  to  possible  inconsistent  statements 
or  other  minor  defects  in  a  book  which  may  be  justly  commended  as 
one  that  will  be  decidedly  entertaining  to  laymen  as  well  as  to  law- 
yers, and  extremely  helpful  and  suggestive  to  those  who  are  just 
entering  on  their  legal  career. 

H.  S.  R. 

The  Statute  and  Case  Law  of  the  State  of  New  Jersey  Relat- 
ing to  Business  Companies.  By  James  B.  Dill.  1910  Ed.  Camden, 
N.  J.:  Sinnickson  Chew  &  Soxs  Company.    1910.    pp.  xlviii,  250. 

The  1910  edition  of  Dill  represents  no  material  change  from  the 
previous  editions,  except  that  it  embodies  the  later  (and  comparatively 
unimportant)  amendments  to  the  New  Jersey  Corporation  Statutes, 
and  the  recent  decisions  of  the  New  Jersey  courts.  These  appear  to 
be  thoroughly  covered  (with  a  few  possible  exceptions)  so  far  as  the 
writer's  examination  discloses.  The  greater  part  of  the  notes  are 
the  same  as  in  the  previous  edition,  and  apparently  no  attempt  has 
been  made  to  alter  them,  except  that  some  lengthy  quotations,  some  of 
Judge  Dills  own  practical  suggestions,  and  some  historical  matter 
have  been  omitted,  and  such  changes  have  been  made  as  are  required 
by  later  cases  and  amendments.  The  forms  in  the  appendix  have  been 
greatly  reduced  in  number,  probably  without  material  loss  in  value. 
The  book  is  well  indexed  and  its  notes  are  constructed  for  ready 
reference  rather  than  thoroughness. 

The  result  is  a  book  very  valuable  in  a  very  limited  field.  It  makes 
no  pretense  of  being  a  philosophical  treatise  on  corporation  law,  or 
to  compare  the  statutes  of  New  Jersey  and  other  jurisdictions,  or 
even  to  refer  to  any  considerable  number  of  cases  outside  of  New 
Jersey.  As  a  key  to  New  Jersey  law,  however,  and  a  handy  book 
for  the  use  of  lawyers  and  laymen  who  form  and  conduct  New  Jersey 
corporations,  it  is  of  a  great  value.  Its  particular  usefulness  is,  not  as 
an  authority  to  be  used  in  litigation,  but  as  a  handbook,  the  careful 
use  of  which  will  often  avoid  litigation.  It  may  be  noted  that  even 
in  this  field  the  book  is  not  without  rivals,  such  as  Corbin's  New  Jersey 
Corporation  Laws,  the  New  Jersey  Corporation  Law  based  on  previous 
editions  of  Dill  and  published  under  the  authority  of  the  Depart meni 
of  State,  and  perhaps  others. 

0.  R.  II. 
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Law  Office  and  Court  Procedure.  By  Gleasox  L.  Archer.  Bos- 
ton :  Little,  Brown  &  Co.    1910.    pp.  xv,  311. 

The  scope  of  this  work  is  largely  confined  to  careful  and  concise  ex- 
planations of  elementary  practice  and  procedure.  In  his  preface,  the 
author  states  that  his  purpose  in  bringing  forth  this  work  is  to  furnish 
practical  assistance  to  young  attorneys  just  entering  upon  the  practice 
of  their  profession  who  have  had  no  opportunity,  by  apprenticeship 
in  the  offices  of  older  men,  to  familiarize  themselves  with  the  details 
of  practice  and  the  unwritten  customs  of  the  courts  into  which  they  are 
brought.  It  is  true  the  author  claims  to  have  furnished  matter  of 
interest  to  the  older  and  more  experienced  members  of  the  profession, 
but  this  may  be  passed  with  the  remark  that  the  only  portion  of  the 
book  which  could  be  of  the  least  interest  to  an  attorney  of  a  few 
years  experience,  is  contained  in  Chapters  xi,  xii,  and  xiii,  in  which 
are  contained  some  examples  of  direct  and  cross  examination.  Some 
of  these  are  interesting  and  instructive,  but,  alone,  would  furnish 
no  justification  for  the  appearance  of  the  book. 

The  author  takes  the  young  attorney  in  hand  from  the  time  his 
client  comes  to  him  with  the  story  of  his  grievance.  He  instructs  him 
in  the  examination  of  prospective  witnesses,  the  selection  of  the  court 
best  adapted  for  his  purposes,  the  commencement  of  the  action,  the 
use  of  provisional  remedies  whenever  appropriate,  bringing  the  case 
to  trial,  the  conduct  of  the  trial,  and  the  proceedings  after  its  termina- 
tion, furnishing  many  forms  throughout  the  text  upon  the  subjects 
there  considered.  It  is  here  we  find  the  real  merit  of  the  work,  for  it  is 
written  in  a  style,  so  clear  and  simple,  as  to  be  readily  understood 
by  readers  having  little  or  no  previous  knowledge  of  even  the  rudi- 
ments of  practice  and  procedure. 

The  practice  of  Massachusetts  predominates  throughout.  It  is 
true  that  an  occasional  reference  is  made  to  Code  provisions  and 
decisions  of  other  states,  but  the  relative  amount  of  these  is  almost 
negligible.  The  author  claims  that  there  is  a  similarity  of  custom  and 
procedure,  common  to  all  jurisdictions,  which  makes  the  book  of  value 
to  young  attorneys,  regardless  of  the  state  in  which  they  may  practice. 
While  this  is  probably  true  of  those  jurisdictions  which  have  not 
departed  materially  from  the  forms  and  customs  of  the  common  law, 
it  is  believed  that  it  is  not  true  of  the  majority  of  the  Code  states. 
Bearing  in  mind  the  class  of  readers  to  which  the  book  is  primarily 
directed,  the  variance  in  practice  would  probably  but  add  to  their 
confusion.  The  practice  outlined  by  the  author  could  not  be  adopted 
by  them.  The  forms  given  would,  for  the  most  part,  be  useless.  Terms 
used  constantly  throughout,  such  as  "writ,"  "declaration,"  "trustee 
process,"  "ad  damnum"  and  the  like,  would  be  meaningless  until 
reduced  to  their  equivalents  in  the  nomenclature  of  their  particular 
state,  and,  even  then,  the  directions  as  to  service,  time,  etc.,  could 
not  be  safely  followed.  The  very  character  of  the  subject  matter  re- 
quires accuracy  in  small  matters  of  detail,  which  vary  considerably 
in  many  jurisdictions,  and  this  can  be  accomplished  only  by  particular 
reference  to  a  single  state,  or  to  a  group  of  states  having  practice  so 
similar  that  even  minor  details  of  procedure  show  but  slight  variation. 

While  the  usefulness  of  the  work  is  probably  confined  to  a  more 
narrow  field  than  that  indicated  by  the  author  in  his  preface,  it  un- 
doubtedly will  be  found  to  give  great  assistance  to  young  attorneys 
of  some  states,  and  particularly  to  those  practicing  in   Massachusetts. 
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It  is  to  be  regretted  that  more  books  of  this  description  have  not  been 
written  to  assist  the  younger  members  of  the  profession  in  those  states 
which  have  adopted  the  reformed  procedure. 

F.  P.  W. 

A  Pocket  Code  of  the  Rules  of  Evidence  in  Trials  at  Law. 
By  John  Henry  Wigmore.  Boston:  Little,  Brown  &  Co.  1910.  pp. 
liii,  566. 

This  little  book  is  an  abridgment  of  the  author's  five  volume 
treatise.  Its  object  as  we  are  told  in  the  preface,  is  to  provide  the 
practitioner  with  a  handy  summary  of  the  existing  rules  of  evidence, 
and  at  the  same  time  to  state  them  in  a  scientific  form  capable  of 
serving  as  a  code.  Throughout  there  are  frequent  references  to  the 
larger  work;  otherwise  no  authorities  are  cited.  Each  alternate  page 
is  left  blank  for  such  annotation  as  the  user  may  desire.  In  analysis 
the  author  has  applied  the  same  scientific  method  which  is  found  in 
his  larger  work.  It  may  be  said,  however,  that  it  is  a  matter  of  some 
difficulty  to  accustom  oneself  to  the  use  of  such  terms  as  "Testimonial 
Rehabilitation,"   "Autoptic  Proference"   and  "Prophylactic  Rules." 

As  is  apparent  from  this  description  of  the  book,  its  use  must 
be  limited  to  trials  and  similar  occasions  when  the  lawyer  desires  a 
quick  statement  of  a  general  principle.  For  the  unanticipated  objec- 
tion for  which  there  is  no  opportunity  to  prepare,  the  work  will  doubt- 
less be  of  value.  Certainly  no  one  is  better  fitted  to  prepare  such  a 
book  than  is  Professor  Wigmore.  But  as  it  undertakes  to  state  the 
law  of  all  the  states  and  merely  indicates  by  the  use  of  brackets 
such  rules  as  are  not  universally  accepted,  the  careful  lawyer  may  well 
hesitate  to  rely  upon  it  when  he  encounters  these  cautionary  signs. 
Such  a  book  would  be  of  much  greater  value  if  it  were  restricted  in 
scope  to  a  single  jurisdiction.  In  fact  the  author  says  in  the  preface, 
"a  series  of  such  Local  Editions,  completely  annotated,  is  planned  for 
a  future  time — at  least  in  the  jurisdictions  having  voluminous  au- 
thorities." Very  brief  notes  of  the  leading  and  exceptional  cases  would 
also  enhance  its  worth. 

K.  T.  F. 
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COMPUTATION  OF  THE  PERIOD  OF  SUSPEN- 
SION   UNDER   AN    INSTRUMENT   IN 
EXECUTION  OF  A  POWER. 

By  §178  of  the  Real  Property  Law  it  is  provided  that  "The 
period  during  which  the  absolute  right  of  alienation  may  be  sus- 
pended, by  an  instrument  in  execution  of  a  power,  must  be  com- 
puted, not  from  the  date  of  such  instrument,  but  from  the  time 
of  the  creation  of  the  power."  For  the  purpose,  as  would  appear, 
of  establishing  some  convenient  specific  formula  for  the  actual 
applicaton  of  this  statutory  rule,  the  courts  have  frequently  re- 
stated the  terms  of  §178  in  other  language,  sometimes  in  one 
form,  and  sometimes  in  another. 

Some  of  these  statements  adhere  very  closely,  in  substance, 
to  the  terms  of  the  statute.  Thus  in  Hillen  v.  Iselin  x  it  is  said 
that 

"It  is  well  settled  that  the  time  of  the  suspension  of  the  power  of 
alienation,  where  appointments  of  future  estates  have  been  made 
under  a  power,  which  are  claimed  to  be  invalid  for  remoteness, 
is  to  be  measured  from  the  death  of  the  testator,  or,  in  the  case 
of  deeds,  from  the  time  of  the  conveyance.  For  the  purpose  of 
determining  whether  there  has  been  an  unlawful  suspension  of 
the  estates  created  under  a  power,  they  are  considered  as  having 
been  created  when  the  will  or  deed  took  effect." 

And  in  Beardsley  v.  Hotchkiss  -  it  is  said  that 
"We  must  go  back  to  the  date  of  the  ante-nuptial  contract  [which 
created  the  power  there  in  question]  and  see  if,  computing  from 
that  date,  there  has  been   an  illegal  suspension  of  the  absolute 
power  of  alienation     *     *     *     ." 

But  in  other  statements  of  the  rule,  a  different  formula  has 
been  laid  down.     This  formula  is,  that  the  validity  of  a  term  of 

l(i8gs)  i44  N.  Y.  365,  378. 
'(1884)  96  N.  Y.  201.  214. 
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suspension  attempted  by  the  provisions  of  an  instrument  in  execu- 
tion of  a  power,  must  be  tested  by  reading  those  provisions  into 
the  instrument  by  which  the  power  was  created,3  as  if  they  had 
been  actually  incorporated  therein  at  the  time  of  its  execution.4 

Thus  under  both  formulas  the  term  of  a  suspension  occasioned 
by  the  provisions  of  the  later  and  subsidiary  instrument,  like  the 
term  of  any  suspension  occasioned  by  the  provisions  of  the  earlier, 
is  to  be  computed  from  the  time  of  the  creation  of  the  power ;  and 
the  difference  between  the  two  tests  is  found  in  the  fact  that 
while  the  first  leaves  the  two  instruments  to  be  contemplated  as 
still  separate,  though  co-operating,  when  the  power  has  in  fact  been 
exercised,  to  produce  a  total  joint  scheme  of  disposition,  the 
second  contemplates  the  provisions  of  the  later  instrument  as  if 
they  had  been  originally  incorporated  bodily  into  the  earlier, 
thus  putting  the  case  as  if  there  were  only  one  instrument  to  be 
considered,  containing  in  itself  a  complete  and  final  scheme  of  dis- 
position matured  and  announced  as  an  entity  from  the  beginning. 

As  applied  to  most  cases  to  which  the  statutory  rule  relates, 
this  "reading-in"  formula  is  undoubtedly  correct,  and  the  employ- 
ment of  it  would  lead  to  the  same  result  as  would  the  use  of  the 
statutory  rule  for  measuring  the  period  merely  by  computaton 
"from  the  time  of  the  creation  of  the  power."  But  it  is  believed 
that  there  is  at  least  one  class  of  cases  where  the  use  of  the  "read- 
ing-in" formula  would  lead  to  a  different,  and  incorrect,  result. 

It  is  probably  true  that  the  foregoing  statement  of  the  differ- 
ence between  the  two  tests,  attributes  to  the  "reading-in"  formula, 
as  stated  by  the  courts,  a  more  literal  meaning  than  it  was  in- 
tended to  have.  But  that  formula  has  in  fact  been  set  forth  in 
such  precise  terms,  and  has  been  so  often  repeated,  that  it  may 
not  be  inappropriate,  in  view  of  the  great  complexity  of  the  sub- 
ject, to  discuss  it  on  its  face  value,  and  point  out  the  necessity  of 
caution  in  applying  it. 

An  example  of  a  case  where  this  formula  could  be  applied,  may 
be  found  in  Fargo  v.  Squiers,5  where  a  testator  created  a  trust 
in  personal  property  for  the  benefit  of  his  daughter  for  her  life, 
with    a   direction   that   upon   her    death    the   property    should   be 

3Fargo  v.  Squiers  (1897)  154  N.  Y.  250,  259;  Tweddell  v.  N.  Y.  Life 
Ins.  Co.   (1900)  49  App.  Div.  258,  262,  aff'd   (1901)    166  N.  Y.  608. 

'Maitland  v.  Baldwin  (N.  Y.  1893)  70  Hun  267,  270;  Genet  v.  Hunt 
(1889)  113  N.  Y.  158,  168,  170;  Matter  of  Harbeck  (1900)  161  N.  Y. 
21  r,  218,  220. 

6 (1897)    154  N.  Y.  250. 
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disposed  of  as  she  might  by  her  will  direct.  The  daughter  by 
will  provided  for  certain  trusts  measured  by  lives  of  persons  not 
in  being  at  the  creation  of  the  power.  It  was  held  that  the  validity 
of  the  provisions  in  the  daughter's  will,  in  so  far  as  she  was  to 
be  deemed  to  have  attempted  to  execute  the  power  of  appoint- 
ment, must  be  tested  by  reading  them  into  the  will  of  her  father, 
and  that  so  tested  it  would  be  found  that  they  were  void  for  at- 
tempting to  postpone  the  absolute  ownership  during  the  lives  of 
persons  not  in  being  at  the  father's  death;  although  in  that  case 
the  provisions  in  question  were  in  fact  saved  by  applying  them  to 
property  not  affected  by  the  power. 

But  now  assume  this  case:  A  grant  to  A  for  life,  with  alterna- 
tive dispositions  of  the  entire  future  estate,  one  or  the  other  to 
take  effect  in  full  at  A's  death.6  as  follows, — remainder  in  such 
manner  and  form  and  to,  or  for  the  benefit  of,  such  of  A's  now 
living  cousins  B,  C  and  D,  who  may  survive  him,  as  A,  by  his 
last  will  and  testament,  may  choose  to  direct,  limit  and  appoint; 
the  exercise  or  non-exercise  of  said  power,  within  the  limits  thus 
prescribed,  to  be  left  absolutely  to  A's  uncontrolled  discretion, 
and  the  exercise  thereof,  if  any,  not  to  be  valid  to  any  extent 
whatever,  unless  it  shall  validly  dispose,  whether  by  trust  or  other- 
wise, of  the  entire  future  estate,  and  B,  C  and  D,  to  receive  no 
estate  or  interest  whatever  thereunder  unless,  either  as  beneficiaries 
under  a  valid  trust  or  as  direct  devisees,  they,  or  some  of  them, 
shall  thus  acquire  amongst  them  the  total  direct  or  beneficial 
interest  in  the  entire  future  estate ;  and  in  case  none  of  said  cousins 
should  survive  A,  or  in  case,  if  any  do  survive,  A  shall  fail  to 
validly  execute  the  power  to  its  full  extent,  then,  and  in  that  event, 
remainder  in  fee  upon  A's  death  to  such  persons,  living  at  the 
death  of  A,  and  being  his  heirs  at  law,  as  would  be  entitled  to 
take  the  same  by  descent  from  him  in  case  the  same  was  land 
belonging  to  him  situate  in  the  State  of  New  York,  and  if  more 
than  one  person  then  in  the  proportion  in  that  behalf  then  pre- 
scribed by  the  laws  of  the  said  State ;  the  intent  being  that  at  and 
from  the  death  of  A,  the  entire  future  estate  shall  thereupon 
either  be  wholly  disposed  of  under  the  will  of  A  in  execution  of 
the  power,  or  else  shall  then  pass  wholly  to  said  "heirs,"  as  re- 
maindermen under  the  deed,  but  there  shall  be  no  combination 
of  the  two  dispositions  so  as  to  have  some  estate  or  beneficial 
interest  pass  under  the  power,  and  the  rest  pass  under  the  alterna- 
tive grant  to  said  heirs. 

"Real  Property  Law  §  51. 
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The  power  thus  conferred  is  not  such  a  power  as  would  auto- 
matically confer  an  absolute  fee  upon  A,  the  life  tenant,  because 
it  authorized  him  to  dispose  of  the  fee  not  during  his  lifetime,  but 
only  by  his  will,  and  then  only  in  favor  of  specified  individuals, 
and  therefore  is  not  "general  and  beneficial."  7  His  will,  there- 
fore, in  so  far  as  he  may  attempt  to  dispose  of  the  property,  must 
be  regarded  not  as  an  independent  instrument  executed  by  an 
owner,  but  as  an  instrument  in  execution  of  a  power.  The  power 
also  is  not  imperative,  because  "its  execution  or  non-execution  is 
made  expressly  to  depend  on  the  will  of  the  grantee,"  8  and  there 
is  a  "gift  over  of  the  remainder  in  case  the  life  tenant  failed  to 
exercise  the  power."  9 

Thereafter,  A  dies,  during  the  life  of  B,  C  and  D,  leaving  him 
surviving  two  brothers,  his  only  heirs,  but  leaving  a  will,  by  which 
he  undertakes,  by  way  of  exercise  of  the  power  of  appointment, 
to  devise  the  property  to  M,  and  his  successors,  in  trust  to  re- 
ceive the  rents  and  profits  and  apply  them  to  the  use  of  B  and  C 
and  the  survivor  of  them,  so  long  as  either  of  them  shall  live,  re- 
mainder in  fee  to  D  and  his  heirs  forever.  Aside  from  the  ques- 
tion of  the  validity  of  the  term  of  suspension  thus  created,  this 
being  a  question  here  to  be  considered,  the  disposition  thus  effected 
by  the  will  of  A  would  be  authorized  under  the  power.10 

Before  proceeding  to  apply  to  the  period  of  suspension  thus 
attempted,  the  two  tests  above  mentioned,  it  is  first  to  be  noticed 
that  whatever  the  results  of  these  tests  may  prove  to  be,  there 
was  as  a  matter  of  actual  fact,  under  the  two  successive  instru- 
ments, an  attempted  suspension  of  the  absolute  power  of  aliena- 
tion for  the  three  lives  of  A,  B  and  C. 

For  first,  during  the  life  of  A,  such  a  suspension  existed  by 
virtue  of  the  terms  of  the  original  deed  itself.  Under  its  pro- 
visions, during  the  life  of  A,  there  were  no  persons  in  being  by 
whom  an  absolute  fee  in  possession  could  be  conveyed.  The  life 
estate  was  absolutely  alienable,  but  the  future  estate  was  not.  The 
grantor  could  not  revoke  the  power,11  and  could  not  absolutely 
convey  the  future  estate,  for  he  had  already  parted  with  his  dis- 
posing control  over  it  upon  each  of  the  alternative  contingencies 

7Real  Property  Law  §§  134,  136,  152,  153. 
"Real  Property  Law  §  157. 

"See  Smith  v.   Floyd    (1893)    140  N.   Y.   337,  343. 

10Maitland  v.  Baldwin  (N.  Y.  1803)  70  Hun  267,  270;  Crooke  v.  County 
of  Kings   (1884)  97  N.  Y.  421;  Hillen  v.  Iselin  (1895)   144  N.  Y.  365,  377- 
"Real  Property  Law  §  148. 
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of  an  exercise  or  a  non-exercise  of  the  power ; 12  and  the  possibility 
that,  by  the  double  contingency  of  a  non-exercise  of  the  power 
and  of  the  entire  absence  of  any  heirs  of  A  living  at  A's  death, 
the  future  estate  might  yet  prove  not  to  have  been  disposed  of 
by  the  deed,  would  not  be  such  as  during  A's  life  to  enable  the 
grantor  to  absolutely  alien  the  future  estate,  for  the  double  con- 
tingency might  not  occur.  The  cousins  of  A  could  not  alien  it 
absolutely,  for  it  might  yet  happen,  through  their  death  before  A, 
or  through  non-exercise  of  the  power,  that  they  would  have  no 
interest  in  it,  and  that  it  might  become  absolutely  vested  in  A's 
"heirs,"  who  might  be  persons  other  than  the  cousins.  A  could 
not,  during  his  life,  alien  it,  because  his  power  over  it  was  confined 
to  an  exercise  by  his  last  will.13  And  the  persons  who,  at  any 
given  time  during  A's  life,  might  then  be  his  presumptive  heirs, 
could  not  alien  it  absolutely,  both  because,  through  exercise  of  the 
power,  they  might  never  acquire  title,  and  because  it  could  not 
at  any  time  be  said  of  them  that  they  were  certain,  even  in  case 
of  a  non-exercise  of  the  power,  to  be  the  actual  heirs  of  A  at  his 
death,  for  the  persons  who  were  A's  presumptive  heirs,  at  any 
given  time,  might  subsequently  and  before  the  death  of  A  be 
wholly  displaced  by  persons  not  theretofore  in  being.14  And  this 
is  true,  without  regard  to  whether  the  estate  or  interest  limited  to 
the  heirs  of  A,  in  case  of  non-exercise  of  the  power,  was  (as 
would  seem  true)  contingent,  or  under  some  possible  but  ap- 
parently unsound  application  of  the  famous  remarks  of  Judge 
Woodruff  in  Moore  v.  Littel,15  vested  subject  to  defeasance  if  A 
should  die  leaving  a  will  containing  a  valid  appointment,  or  vested 
subject  to  total  defeasance  by  the  death  of  given  potential  heirs, 
during  the  term,  or  to  partial  defeasance  by  the  birth  of  other  po- 
tential heirs.  Even  if  the  future  interests  could  be  considered 
thus  defeasibly  vested,  the  very  possibility  of  the  defeasance  in- 
volves the  possible  coming  into  being  of  persons  yet  unborn,  to 
effect  that  defeasance,  and  in  the  meanwhile,  those  in  whom  the 
remainder  was  vested  (if  assumed  to  be  vested  at  all)  subject  to 
being  divested,  even  if  they  could  transfer  such  interests  as  they 
had,  for  what  they  might  in  future  prove  to  be  worth,  could  not 
transfer  the  interests  of  the  persons  who  might  yet  come  into  being 

^Genet  v.  Hunt   (1899)    113  N.  Y.  158,  169. 
"Ibid. 

"Cochrane  v.  Schell  (1894)   140  N.  Y.  516,  539;  Dana  v.  Murray  (1890) 
122  N.  Y.  604,  617. 
"(1869)   41  N.  Y.  66. 
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and  take  as  purchasers.  It  is  on  this  ground  that  the  obvious  fact 
that  in  Moore  v.  Littel16  there  was  a  suspension  during  the  life  es- 
tate, does  not  constitute  a  just  ground  of  attack  upon  Judge 
Woodruff's  theory,  erroneous  in  principle  though  that  theory  may 
be  for  other  reasons,  that  the  remainder  was  defeasibly  vested. 
There  is  no  inconsistency  in  the  two  propositions.  The  suspension 
in  Moore  v.  Littcl  was  not  caused  by  the  estate  which  was  defeas- 
ibly vested,  but  by  the  possibility  that  the  vested  interest  of  the  ex- 
isting presumptive  heirs  might  be  partially  or  wholly  defeated  by 
new  members  of  the  class  who  might  yet  come  into  being,  and 
take  on  their  own  account  as  purchasers.17 

Many  of  these  same  elements  of  inalienability  as  applied  to  the 
future  estate  in  our  assumed  case,  are  found  in  one  view  of  the 
facts  assumed  in  Genet  v.  Hunt.18  A  difference  between  the 
Genet  case  and  this,  as  affecting  the  applicability  of  the  "reading- 
in"  formula  through  the  fact  that  the  precedent  estate  was  there 
held  in  trust,  will  be  pointed  out  later. 

There  was  then,  in  fact,  in  the  assumed  case,  and  without  re- 
gard to  the  actual  provisions  of  the  instrument  in  execution  of 
the  power,  a  suspension  during  A's  life ;  and  then  A's  will,  being 
a  bare  exercise,  whether  valid  or  not,  of  the  power  conferred  by 
the  deed,  did  in  fact  attempt  to  extend  this  term  of  suspension  by 
an  express  trust  to  continue  during  two  further  lives.  It  is  natur- 
ally to  be  assumed,  therefore,  that  any  test  that  might  be  applied, 
would,  if  in  itself  a  correct  one,  lead  to  the  conclusion  that  these 
two  instruments  between  them,  the  one  creating  a  power,  and  the 
other  exercising  it,  did  thus  operate  to  effect  an  illegal  suspen- 
sion.19 Let  us  now  apply  to  this  state  of  facts,  first  the  formula 
as  to  "reading-in,"  and  then  the  statutory  rule  as  to  merely  com- 
puting the  period  of  suspension  from  the  time  of  the  creation  of 
the  power. 

First,  then,  in  applying  the  "reading-in"  formula,  we  find  at 
once  that  the  process  involves  not  only  reading  something  in,  but 
also  reading  something  out.  As  the  deed  actually  stood,  the  al- 
ternatives of  a  testamentary  appointment,  and  a  remainder  to  heirs 
in  default  of  appointment,  could  consistently  stand  side  by  side. 
But  as  soon  as  we  take  out  of  the  will  and  read  into  the  deed,  the 

"Ibid. 

"(1869)    41    N.   Y.   66,   77,  81,  83,  85,   86;   Cochrane  v.   Schell    (1894) 
140  N.  Y.  516,  539. 

"(1889)   113  N.  Y.  158. 

"Farmers'  Loan  &  Trust  Co.  v.  Kip  (1908)   192  N.  Y.  266,  274. 
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direct  provision  for  a  vested  estate  in  trust  for  the  benefit  of  B 
and  C,  to  take  effect  in  possession  at  the  death  of  A,  with  a  vested 
remainder  to  D  in  fee,  there  is  no  place  left  for  the  alternative 
contingent  grant  to  A's  heirs  limited  to  take  effect  at  A's  death  in 
case  he  should  die  leaving  the  power  unexecuted,  for  the  power 
itself  has  necessarily  disappeared.  Thus  after  the  "reading-in"  has 
been  effected,  we  have  a  remodelled  grant  of  an  estate  for  the  life 
of  A,  followed  by  a  vested  remainder  to  trustees  for  the  lives  of 
B  and  C,  followed  by  a  vested  remainder  in  fee  to  D.  Leaving 
unnoticed  for  the  moment  the  question  of  the  ultimate  disposition 
of  the  remainder  in  fee,  we  have  thus  presented  a  case  where  there 
is  nothing  left  to  cause  any  suspension  whatever  except  an  express 
trust  which  cannot  in  any  event  extend  beyond  the  lives  of  two 
persons,  B  and  C,  in  being  at  the  delivery  of  the  deed.  The  estate 
to  A  for  life  is  in  itself  alienable.  If  A  dies  before  B  and  C,  the 
trust  and  the  resulting  suspension  can  only  extend  through  the 
lives  of  those  two  persons;  and  if  they  both  die  before  A,  the  trust 
and  the  resulting  suspension  at  once  cease. 

The  scheme  of  disposition  thus  arrived  at  by  revising  the  deed 
so  as  to  incorporate  the  provisions  of  the  will,  is  identical  with 
that  presented  by  the  provisions  of  the  instrument  considered  in 
Bailey  v.  Bailey,20  where  it  was  held  (apart  from  the  actual  state 
of  facts  as  they  happened  to  exist  when  the  instrument  became 
operative),  that  the  provisions  would  have  occasioned  a  suspen- 
sion for  only  two  lives  in  being,  and  that  the  life  estate,  the  trust 
for  two  lives,  and  the  vested  remainder  in  fee,  would  all  have 
been  valid. 

The  application  of  the  "reading-in"  formula  thus  results  in 
conjuring  up  a  conclusion  that  a  total  scheme  created  by  an  in- 
strument conferring  a  power  and  an  instrument  in  execution  of 
the  power,  which  together  in  fact  attempted  a  suspension  for  three 
lives,  is  to  be  treated  as  if  the  suspension  could  not  possibly  extend 
beyond  two  lives, — a  conclusion  which  does  not  seem  to  commend 
the  "reading-in"  formula  as  applied  to  this  particular  case. 

Still  deferring  consideration  of  the  possible  bearing  of  the 
ultimate  limitations  in  fee,  and  turning  now  to  the  statutory  rule 
which  tests  the  validity  of  the  period  of  suspension  occasioned  by 
the  provisions  of  an  instrument  in  execution  of  a  power,  merely  by 
computing  it  "from  the  time  of  the  creation  of  the  power"  (thus 

sod884)    97  N.  Y.  460,  466,  470.     Also  Corse  v.   Chapman    (1897)    153 
X.  V.  466,  473- 
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taking  account  of  the  existence  and  provisions  of  both  the  instru- 
ments by  which  the  power  was  created  and  executed,  but  not  re- 
quiring any  reading  of  the  provisions  of  the  later  instrument  into 
the  earlier),  and  applying  it  to  the  assumed  case  in  hand,  we  find, 
for  the  reasons  above  stated,  that  the  first  instrument  provides  for 
a  suspension  for  one  life,  and  that  the  second  and  subsidiary  in- 
strument, in  execution  of  the  power,  computing  from  the  same 
date,  has  in  fact  attempted  a  suspension  for  two  other  lives,  the 
latter  term  to  begin,  if  at  all,  from  the  end  of  the  first,  thus  making 
up  a  possible  invalid  term  of  three  lives  in  being.  Looking  at  the 
matter  as  of  the  date  of  the  creation  of  the  power,  we  can  assume 
that  upon  the  execution  and  delivery  of  the  deed,  just  as  it  actually 
stood,  in  the  supposed  case,  A  had  forthwith  executed  his  will 
just  as  it  stood  in  the  supposed  case,  and  having  done  so,  sub- 
mitted the  two  instruments  to  counsel  for  advice  as  to  the  validity 
of  the  appointment,  in  case  the  will  should  remain  unrevoked  at 
A's  death,  and  B,  C  and  D  should  then  still  be  living.  On  that 
basis  it  would  then  clearly  appear,  from  a  reading  of  the  two  in- 
struments regarded  as  separate  but  as  destined,  upon  the  happen- 
ing of  the  predicated  events,  to  attempt  between  them  a  suspension 
of  the  power  of  alienation  for  three  lives  in  being,  that  the  scheme 
of  the  will  would  be  unlawful.  And  as  these  events  thus  pre- 
dicated were  those  which  thereafter  actually  occurred,  it  is  ap- 
parent that  the  result  of  applying  the  statutory  test  to  the  con- 
summated testamentary  scheme,  is  the  finding  that  the  term  of  sus- 
pension under  the  will  of  A  is  illegal. — a  result  the  opposite  of 
that  reached  under  the  application  of  the  "reading-in"  formula. 

Thus  far  we  have  deferred  consideration  of  the  possible  bear- 
ing, upon  the  question  of  whether  the  results  of  applying  the  two 
formulas  are  in  fact  thus  opposed  to  one  another,  of  the  disposi- 
tions in  the  deed  and  will  respectively  in  regard  to  the  ultimate 
fee.  This  subject  we  will  now  examine.  The  point  of  this  sug- 
gested possibility  is,  that  it  might  be  claimed  that  those  ultimate 
dispositions  could  be  so  treated  as  to  produce  an  identical  result 
under  the  application  of  both  formulas.  And  with  this  end  in 
view,  it  might  be  suggested  that  in  applying  the  "reading-inM 
formula,  and  incorporating  into  the  deed  the  trust  for  B  and  C, 
it  is  not  necessary  to  also  read  in  or  incorporate  the  remainder  in 
fee  to  D  and  thus  expunge  the  disposition  of  the  fee  to  the  heirs 
of  A ;  but  that  on  the  contrary  the  taking  effect  of  this  latter  dis- 
position in  interest  might  be  merely  postponed  to  await  the  expira- 
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tion  of  A's  life,  whether  before  or  after  the  death  of  B  and  C ; 
and  that  in  that  case,  if  A  died  first,  the  suspension  occasioned  by 
the  trust  would  continue  through  the  lives  of  B  and  C,  and  if  they 
died  first,  the  suspension  occasioned  by  the  contingent  remainder 
to  A's  heirs  would  continue  through  the  life  of  A,  thus  making 
possible  a  suspension  for  three  lives. 

If  this  suggestion  could  be  entertained,  the  result  would  be 
that  both  formulas  would  alike  lead  to  a  common  finding,  that  the 
term  of  suspension  under  the  instrument  in  execution  of  the  power 
was  unduly  extended,  and  thus  the  accuracy  of  the  "reading-in" 
formula  would  be  sustained.  But  this  suggestion  is  not  tenable. 
For  it  would  be  hostile  to  settled  doctrines  of  construction  to  test 
the  validity  of  the  exercise  of  a  power  by  looking  only  at  a  part 
of  its  terms,  with  the  express  purpose  and  result  of  finding  it  all 
invalid,  when  a  recognition  of  all  its  parts,  assuming  the  test  to 
be  a  true  one,  would  result  in  finding  it  all  valid.  And  further- 
more, the  remainder  to  the  heirs  was  limited  to  take  effect  at  A's 
death,  if  at  all,  and  only  in  case  of  non-exercise  of  the  power,  and 
as  already  seen  the  application  of  the  "reading-in"  formula  has 
necessarily  eliminated  from  the  deed  all  reference  to  the  power. 
And  if,  on  the  other  hand,  we  take  into  account  the  fact  that,  in  spite 
■of  the  "reading-in"  process,  the  power  did  really  exist,  and  that  its 
exercise  in  full  has  actually  been  attempted,  and  thus  that  it  might 
be  referred  to  in  connection  with  the  vesting  of  the  remainder 
limited  upon  its  non-exercise,  we  immediately  find  ourselves  met 
"by  the  question,  whether  the  instrument  in  execution  of  the  power 
did  or  did  not  effect  a  valid  disposition  of  the  entire  estate,  includ- 
ing both  the  trust  and  the  remainder  to  D.  If  it  did,  the  heirs  take 
nothing,  and  if  it  did  not,  it  is  all  void  and  the  heirs  take  every- 
thing. For  under  the  express  terms  of  the  deed,  the  heirs,  at  the 
death  of  A,  were  either  to  take  the  entire  fee,  in  possession,  or  they 
were  never  to  take  anything  at  all ;  if  there  was  a  failure  to  effect  a 
valid  disposition  of  the  entire  estate,  under  the  power,  they  were 
thereupon  to  become  the  absolute  owners,  but  if  A  should  validly 
execute  the  power  to  its  full  extent,  then  every  beneficial  interest, 
present  or  future,  was  to  vest  either  in  B,  C  and  D,  or  some  of 
them,  or  in  trustees,  upon  a  legal  trust  for  their  benefit;  it  was  to 
be  one  alternative  or  the  other,  and  in  no  event  was  there  to  be  any 
combination  of  the  two.  It  is  not  permissible,  therefore,  in  an 
effort  to  ascertain  whether  the  period  of  suspension  under  the  will 
is  valid,  to  read  only  a  part  of  it  into  the  will,  and  to  disregard  and 


504  COLUMBIA  LAW  REVIEW. 

omit  the  rest  and  substitute  in  place  of  it,  with  deferred  vesting  in 
possession,  a  disposition  which  was  not  to  take  effect  at  all  unless 
it  should  take  effect  in  possession  at  A's  death,  as  a  complete 
alternative  to  any  vesting  in  or  for  the  benefit  of  B,  C  and  D. 

If  there  is  to  be  any  "reading-in",  therefore,  the  entire  dis- 
position under  the  will  must  be  read  in  as  a  whole  into  the 
deed,  including  an  absolute  vested  remainder  in  fee  to  D,  thus 
eliminating  the  devise  to  the  heirs  of  A,  and  creating  a  term  of 
suspension  which  must  cease  by  the  end  of  two  lives  in  being  at  the 
creation  of  the  estate,  and  so  we  are  brought  back  again  to  the  con- 
clusion that  the  application,  in  succession,  of  the  two  tests,  leads  to 
two  opposite  results,  the  "reading-in"  formula  rendering  valid  as 
a  suspension  for  two  lives  only,  a  scheme  carried  out  by  an  instru- 
ment creating  and  an  instrument  executing  a  power,  although  in 
actual  operation  it  did  attempt  a  suspension  for  three  lives,  and 
although  the  application  of  the  statutory  test  shows  it  to  be  illegal 
for  attempting  an  undue  suspension.  Under  these  circumstances 
it  seems  necessary  to  conclude  that  the  "reading-in"  formula,  as 
applied  to  our  assumed  case,  is  incorrect. 

The  reason  for  this  inapplicability  to  the  facts  of  the  case  we 
have  been  assuming,  of  a  test  which  in  many  cases  leads  to  a  cor- 
rect result,  may  clearly  be  seen  by  comparison  with  the  situation  in 
Genet  v.  Hunt,21  where  the  facts,  as  already  stated,  were  in  many 
respects  like  those  of  our  assumed  case.  It  should  be  noted  in 
passing  that  the  two  lives  there  selected  to  measure  the  term  of  sus- 
pension under  the  instrument  in  execution  of  the  power  were  those 
of  persons  not  in  being  at  the  creation  of  the  power,  and  this  was 
one  of  the  grounds  on  which  the  term  of  the  attempted  suspension 
was  held  illegal.  But  the  court  also  held  that  even  apart  from  that 
feature,  the  scheme  would  have  been  invalid  because  measured  by 
three  lives,  even  if  those  lives  had  been  those  of  persons  in  being 
at  the  creation  of  the  power.22  It  is  from  this  latter  point  of  view 
that  that  case  is  here  of  interest.  The  essential  difference  which 
there  made  it  proper  to  apply  the  "reading-in"  formula,  is  found 
in  the  fact  that  the  life  estate  under  the  deed,  which  preceded  the 
trust  for  two  lives  under  the  will,  was  itself  an  estate  in  trust 
which  operated  on  its  own  account  to  effect  a  suspension  during 
the  life  estate.  Under  those  circumstances,  the  "reading-in",  from 
the  later  into  the  earlier  instrument,  of  the  trust  for  two  lives,  did 


3(i88q)   113  N.  Y.  158. 
Vbid.  171. 
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not,  as  it  did  in  our  assumed  case,  operate  to  eliminate  from  the 
deed  the  provisions  which  effected  the  suspension  during  the  life 
estate.  In  that  case,  therefore,  after  the  "reading-in"  had  been  ac- 
complished, there  was  still  a  suspension  which  must  continue  dur- 
ing the  life  of  A,  even  if  she  outlived  B  and  C,  and  must  also 
continue  during  the  lives  of  B  and  C  even  if  they  both  outlived  A, 
and  thus  must  continue  through  three  lives;  and  this  same  situa- 
tion would  necessarily  be  shown  by  the  application  of  either  of  the 
two  formulas.  In  our  assumed  case,  however,  the  "reading-in" 
process  resulted  in  eliminating  the  features  which,  as  the  deed 
actually  stood,  had  occasioned  a  suspension  during  the  life  estate, 
and  thus  left  no  suspension  except  that  effected  by  the  trust  for  two 
lives. 

The  conclusion  thus  reached,  as  confined  to  the  particular  state 
of  facts  assumed,  may  now  be  summarized  as  follows :  Where  of 
two  instruments,  the  one  creating  a  power  of  disposition  and  the 
other  exercising  it,  the  former  by  its  own  terms  occasions  a  sus- 
pension for  one  life  and  the  latter  attempts  by  its  own  terms  to 
occasion  a  suspension  for  two  lives,  in  being  at  the  creation  of  the 
power,  and  the  result  of  incorporating  the  provisions  of  the  later 
into  the  earlier  would  be  to  eliminate  from  consideration  the  pro- 
visions which  occasion  the  suspension  under  the  earlier  instru- 
ment, the  "reading-in"  formula  is  inapplicable. 

Stewart  Chaplin. 
Syracuse,  N.  Y. 


PUBLIC  CONTROL  OF  IRRIGATION. 

I. 

Most  Western  irrigation  heretofore  was  the  individual  work 
of  each  farmer  taking  water  in  his  own  ditch  out  of  a  stream  inde- 
pendently, sometimes  two  or  three  neighbors  joining  in  a  partner- 
ship ditch  or  as  tenants  in  common.  It  is  wide-spread,  the 
accumulation  of  a  generation.  But  facilities  for  this  cheap  instal- 
lation by  each  farmer  are  pretty  much  in  full  use ;  new  development 
is  proceeding  along  the  less  accessible  sources,  requiring  engineer- 
ing on  a  large  scale  and  heavy  financial  investment,  compared  to 
which  the  simple  farmer's  ditch  which  hitherto  held  the  field,  is 
primitive.  As  a  result,  new  settlers  are  dependent  upon  distribu- 
ting agencies  for  water  supply;  and  where  the  successful  cultiva- 
tion of  land  depends  upon  irrigation,  the  water  supply  is  the 
largest  element  of  value  of  the  land. 

"The  law  in  practice''  leaves  terms  of  service  much  to  indi- 
vidual contract,  which  means  to  the  will  of  the  distributor.  "The 
contracts  under  which  such  rights  are  secured  and  the  regulations 
adopted  by  canal  owners  stand  in  the  place  of  water  laws  to  the 
farmers."  x  This  has  been  due  partly  to  the  practical  difficulties 
in  promoting  settlement  in  new  frontier  regions.  Arid  wastes,  to 
be  settled  by  irrigation,  required  the  energy  of  the  pioneer  pro- 
moter ;  he  was  welcomed  and  encouraged ;  sentiment  did  not  favor 
restricting  development,  and  this  is  still  much  the  popular  attitude ; 
the  development  corporation  in  a  new  region  is  not  out  of  favor 
with  the  people  there  because  of  conservation.  On  the  other  side, 
the  necessity  for  securing  settlers  made  encouraging  terms  to  set- 
tlers essential,  and  they  have,  as  a  rule,  prospered  and  got  along 
rather  well  with  the  distributor;  economic  causes  brought  that 
about,  whatever  the  law  might  be. 

But  "the  law  in  the  books"  is  also  responsible  for  this  general 
freedom  to  distributors.  The  applicability  of  the  law  of  public 
control  of  public  service  has  come  but  slowly  to  be  appreciated. 
Moreover,  confusing  currents  peculiar  to  Western  water  law  have 
turned  "the  law  in  the  books"  somewhat  toward  public  ownership 
as  distinguished  from  public  control. 

JWater  Supply  Paper  on  the  Duty  of  Water,  United  States  Department 
of  Agriculture,   1909. 
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The  tendency  toward  public  ownership  is  strongest  in  Colorado, 
Wyoming,  and  the  Interior  States.  California,  in  the  books,  after 
some  uncertainty,  seems  now  to  stand  upon  the  more  conservative 
solution  of  public  control  under  the  law  of  public  service,  without 
public  ownership.  The  vicissitudes  of  the  California  law  will  be 
considered  first. 

II. 

The  common  law  of  public  service  is,  since  Munn  v.  Illinois,2 
familiar;  being,  in  general  terms,  that  property  devoted  to  public 
service  or  use  is  affected  with  the  public  duty  of  performing 
prompt,  equal,  and  reasonable  service  to  all ;  that  to  secure  this 
end,  rates  and  terms  of  service  must  be  reasonable,  and  service  is 
compulsory  upon  tender  of  a  reasonable  rate ;  that  no  unreason- 
able conditions  may  be  required  of  consumers ;  that  there  must  be 
no  discrimination ;  that  the  courts  will  enforce  these  things,  and  it 
needs  no  statute  to  give  them  the  power.3 

In  the  early  days  in  California,  however,  water  had  been  dis- 
tributed by  companies  of  capitalists  to  miners  for  their  sluices,  and 
to  mill-owners  for  power,  and  to  towns  for  domestic  uses,4  and 
they  had  been  left  to  regulate  terms  of  service  by  such  contracts 
as  they  drew  up.  It  was  not  until  the  late  seventies  and  early 
eighties  that  rulings  in  the  public  interest  in  California  were  un- 
dertaken. At  this  time  the  pioneer  irrigation  communities  of  the 
West,  those  of  Southern  California,  were  founded.  Munn  v. 
Illinois5  had  been  recently  decided  (in  1876)  to  the  effect  that  one 
who  devotes  his  property  to  public  use  owes  the  public  corres- 
ponding duties  even  at  common  law,  as  above  mentioned.  To 
place  this  common  law  doctrine  upon  high  ground,  where  it  would 
be  beyond  the  control  of  the  legislature,  which  the  California  Con- 
stitutional Convention  distrusted  —  "To  lay  a  strong  hand  upon 
these  monopolies"6  —  a  provision  was  (two  years  after  Munn  v. 

=(1876)  94  U.  S.  113. 

3Some  doubt  was  expressed  in  one  California  case,  Stanislaus  Water 
Co.  v.  Bachman  (1908)  152  Cal.  716.  whether  statute  is  needed,  but  the 
weight  of  authority  and  the  clear  principle  is  that  such  is  the  common 
law.  and  needs  no  statute  to  establish  it.  See  especially  Munn  v.  Illinois 
supra;  Wheeler  v.  Northern  Colo.  Irr.  Co.  (1887)  10  Colo.  582;  Price  v. 
Riverside  etc.  Co.   (1880)  56  Cal.  431;  and  Leavitt  v.  Lassen  Irr.  Co.  infra. 

'Reporter's  statement  in  Titcomb  v.  Kirk  (1876)  51  Cal.  288;  Fresno 
Canal  etc.  Co.  v.  Park  (1900)   129  Cal.  437. 

=  (1876)    94  U.   S.   113. 

"People  v.  Stephens  (1882)  62  Cal.  209;  Merrill  v.  Southside  Irr.  Co. 
(1896)    112  Cal.  426. 
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Illinois  had  declared  such  to  be  the  common  law)  placed  in  the 
California  constitution  itself,7  that  "The  use  of  all  water  now 
appropriated,  or  that  may  hereafter  be  appropriated,  for  sale, 
rental,  or  distribution,  is  hereby  declared  to  be  a  public  use,  and 
subject  to  the  regulation  and  control  of  the  State,  in  the  manner  to 
be  prescribed  by  law,"  which  has  been  copied  with  occasional 
variation  in  the  constitutions  or  statutes  of  numerous  Western 
States.8 

In  spite  of  this  strong  intrenchment  of  the  law  of  public  serv- 
ice, the  "laissez  faire"  principle  has,  as  concerns  irrigation,  largely 
prevailed  in  California  even  to  the  present  day,  and  left  the  matter 
to  individual  contract  arrangement,  in  which,  of  course,  the  dis- 
tributor, by  virtue  of  its  monopoly,  has  the  consumer  at  the  disad- 
vantage which  the  law  of  public  service  is  directly  aimed  against. 
Though  the  duty  of  compulsory  service  has  been  uniformly  upheld 
in  California,  yet  in  what  were  known  as  the  Fresno  Rate  cases 
the  decisions  upheld  the  validity  of  contracts  fixing  terms  of  serv- 
ice.9 These  cases  upheld  the  validity  of  a  contract  making  the 
water  charges  a  lien  upon  the  land  supplied,  and  giving  the  com- 
pany the  right  to  foreclose  upon  the  land  upon  default.  Only  in 
the  Park  case,  the  last  of  these,  was  the  question  of  public  interest 
discussed.  There  it  was  emphatically  held  immaterial.  Speaking 
in  the  broadest  terms,  the  language  of  the  opinion  declared  that,  in 
the  absence  of  statute,  there  was  no  restriction  upon  the  power  of 
the  public  service  company  to  regulate  the  terms  of  its  service  by 
contract  (and  things  were  said  casting  doubt  even  upon  the  effi- 
cacy of  statutory  restrictions). 

At  about  the  same  time  the  United  States  Circuit  Court  for 
the  Southern  California  District  had  been  dealing  with  the  ques- 
tion and,  while  its  rulings  were  not  wholly  uniform,  had  inclined 
to  the  view  of  Circuit  Judge  Ross,  that  conditions  or  terms  of 
service  could  not  be  made  to  rest  upon  contract,  but  wholly  upon 
rules  of  law  for  public  service  (the  common  law  if  not  laid  down 
by  statute).  For  example,  it  was  ruled  that  the  company  could 
not  require  the  consumer,  in  addition  to  the  rate,  to  pay  a  pre- 
mium or  bonus,  as  a  price  for  a  perpetual  "water  right,"  since  the 
law  gave  a  perpetual  right  of  service  to  everyone  who  tendered 

7Art.  XIV,  sec.  I. 

"Wiel,  Water  Rights  in  the  Western  States,  2nd  ed.,  626. 

"Fresno  Canal  etc.  Co.  v.  Rowell    (1889)   80  Cal.   114;   Same  v.   Dunhar 
(1889)   80  Cal.  530;   Same  v.  Park   (1900)    129  Cal.  437. 
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merely  a  reasonable  rate.10  But  in  San  Diego  Flume  Co.  v. 
Souther11  the  United  States  Circuit  Court  of  Appeals  accepted  the 
Park  case  in  its  fullest  terms  of  unlimited  contract  regulation. 
Unwillingly,  Judge  Ross  thereupon  held  that  the  company  could 
fix  its  rates  by  contract  with  each  consumer ;  that  the  courts  could 
not  question  them ;  and  that  they  prevailed  even  if  the  public  rate- 
fixing  authorities  subsequently  established  a  lower  rate.12 

Thus,  the  power  of  the  company  to  fix  the  terms  of  its  service 
by  stipulations  in  contracts  (which,  because  of  its  monopoly,  a 
consumer  is  rarely  in  a  position  to  refuse  to  sign)  became  an 
accepted  rule  in  California  (at  least  in  the  absence  of  express 
action  by  the  Board  of  Supervisors  in  regard  to  rates)  even 
though  the  law  of  public  service  had  been  raised  into  the  Constitu- 
tion itself. 

And  yet,  as  already  said,  the  California  court  has  always 
upheld  the  common  law  rule  of  compulsory  service,  and  further,  in 
a  case  decided  in  the  same  year  as  the  Park  case,  and  just  after  it, 
the  court  in  just  as  general  and  emphatic  terms,  denied  the  binding 
force  of  contracts  fixing  terms  of  service.  In  Crow  v.  San  Joa- 
quin etc.  Irr.  Co.13  damages  were  granted  for  shutting  off  water 
from  a  consumer  who  (payment  not  having  been  demanded  in 
advance)  was  in  arrears  in  paying  the  contract  rate  for  a  past 
year,  but  tendered  the  rate  for  the  coming  season.  Though  the 
contract  for  the  previous  years,  and  the  company's  rules  and 
regulations,  provided  that  "no  land  will  be  supplied  with  water 
unless  all  dues  and  claims  for  previous  supply  on  that  land  shall 
have  been  paid,"  it  was  held  without  consideration,  for  it  was  the 
duty  of  the  defendant  company  to  furnish  the  plaintiff  with  water 
whether  he  agreed  to  the  regulations  or  not,  and  "this  rule  pre- 
cludes the  idea  that  any  other  duties  can  be  prescribed  or  imposed, 
except  the  tender  of  the  rate  [implying  the  tender  of  such  rate  as 
might  be  reasonable,  in  the  absence  of  statutory  rate-fixing],  as 
a  condition  for  supplying  water,  as  required  by  law."  It  was  held 
enough  that  plaintiff  tendered  the  rate  for  the  coming  season ;  for 
the  arrears  the  company  must  seek  other  redress  than  shutting  off 
the  water.     This  left  little  field  for  the  binding  force  of  contract 

"These  federal  cases  are  reviewed  in  Souther  v.  San  Diego  Flume  Co. 
(1901)   112  Fed.  228. 

"(1898)   90  Fed.  164;  s.  c.  104  Fed.  706. 

"Souther  v.  San  Diego  Flume  Co.  supra. 

"(1900)    130  Cal.   309. 
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conditions ;  and  yet  for  ten  years  the  Park  case  has  been  regarded 
as  the  law. 

Concurrently  with  this  inconsistency  in  both  State  and  federal 
decisions,  there  was  (and  is)  likewise  inconsistency  in  the  stat- 
utes. They  provide  that  the  County  Boards  of  Supervisors  should 
fix  rates,14  and  a  charge  of  a  higher  rate  should  forfeit  franchise 
and  water  works,15  and  that  no  contract  shall  fix  a  rate  higher  than 
that  fixed  by  the  Board  of  Supervisors,16  and  that  service  at  the 
rate  so  fixed  is  compulsory  ;17  that  in  the  absence  of  such  public 
rate-fixing,  service  is  compulsory  at  the  rate  generally  charged  by 
the  distributor  in  the  vicinity18  (with  the  implication,  clearly  the 
rule  at  common  law,  that  tender  of  a  reasonable  rate  is  sufficient, 
if  the  rates  actually  charged  be  excessive).  But  at  the  same  time, 
they  enact  that  public  regulation  by  the  Board  of  Supervisors  shall 
not  affect  contracts  made  prior  to  the  time  such  regulation  is 
made  ;19  and  the  waiver  by  the  distributor  of  payment  in  advance 
shall  be  sufficient  consideration  for  a  contract ; 20  and  generally, 
in  a  sweeping  provision,  that  nothing  whatever  shall  prohibit  or 
invalidate  at  all  any  contract  already  made  or  hereafter  made.21 
These  acts  present  the  same  inconsistency  as  the  decisions,  and, 
like  the  decisions,  predominate  in  favor  of  a  paramount  right  of 
the  distributor  to  regulate  the  terms  of  its  service  by  contract.  The 
statutes  indicate  the  influence  of  the  distributing  companies  in 
the  legislature,  which  it  had  been  the  object  of  the  constitution  to 
guard  against. 

Now,  within  a  few  months  of  this  writing,  the  Supreme  Court 
of  California  has,  in  a  case  below  referred  to  (constituting  prac- 
tically a  return  to  the  Crow  case  and  the  rulings  of  Judge  Ross  in 
the  federal  court)  gone  a  long  way  toward  clearing  the  confusion 
by  upholding  the  general  law  of  public  service,  with  its  public 
safeguards,  as  paramount  to  contract  regulation  —  the  law  of 
reasonable  service,  upon  tender  of  a  reasonable  rate,  —  declaring 
that  statutes  to  the  contrary  are  unconstitutional  because  of  the 
constitutional  provision  declaring  the  use  a  public  one,  and  pretty 
nearly,  if  not  actually  overruling  the  Park  case  and  similar  cases.22 

"Stat.  1880,  p.  16,  1885,  p.  95- 

16Stat.  1880,  supra. 

16Stat.  1901,  p.  331,  sec.  2. 

"Stat.  1885,  p.  95,  sees.  8-10. 

"Stat.  1885,  p.  95,  sec.  5,  as  am.  1901,  p.  80. 

"Stat.  1901,  p.  331,  sec.  4. 

2cStat.  1901,  p.  331,  sec.  3.  evidently  passed  to  overrule  the  Crow   case. 

"Stat.  1885,  p.  95,  sec.   11-1/2  noted  by   Stat.   1897,  p.  49. 

"Ltavitt  v.  Lassen  Irr.  Co.  infra. 
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The  foregoing  regarding  the  California  law  shows  the  diffi- 
culty encountered  in  establishing  any  rule  in  the  public  interest. 
There  was  and  is  also  confusion  in  California  in  the  distinction 
between  public  control  and  public  ownership;  but  before  entering 
upon  the  California  decisions  in  that  regard,  it  seems  advisable  to 
consider  the  trend  of  the  law  of  Colorado,  Wyoming  and  the  In- 
terior States  generally,  which  "in  the  books"  lean  strongly  toward 
public  ownership,  as  distinguished  from  mere  public  control  under 
the  law  of  public  service. 

III. 

The  constitution  of  Colorado  declares,  in  words  now  copied  by 
constitution  or  statute  in  most  Western  States  (but  not  in  Cali- 
fornia), "The  water  of  every  natural  stream,  not  heretofore 
appropriated,  within  the  State  of  Colorado,  is  hereby  declared  to 
be  the  property  of  the  public;"23  in  Wyoming  and  some  others, 
"the  property  of  the  State."  2*  Fundamental  questions  are  in- 
volved in  the  effect  of  this.  Of  most  moment  at  the  present  wri- 
ting is  the  conflict  which  has  arisen  between  federal  and  State 
advocates  for  control  of  water  industries  upon  public  land^.25 
Less  important  now,  but  formerly  of  importance,  was  the  ques- 
tion of  the  rights  of  the  owners  of  riparian  lands.26  But  the  mat- 
ter now  in  hand  is  the  effect  it  has  had  toward  actual  public 
ownership  of  irrigation  distributing  works  built  by  private  capital. 

The  declaration  of  public  or  State  ownership  of  waters  has 
not  been  critically  examined  with  the  distinction  between  sover- 
eignty and  proprietorship  in  view  in  this  connection.  In  other 
connections  occasional  decisions  tended  to  construe  the  declaration 
as  one  of  State  sovereignty  or  regulative  power  as  distinguished 
from  actual  ownership ; 27  but  in  the  matter  now  in  view,  the  dis- 

23Art.  XVI.,  sec.  5. 

"Wiel,  Water  Rights,  2nd  ed.,  sec.  36. 

EJust  as  this  is  being  written,  an  Associated  Press  dispatch  in  the  daily 
newspapers  illustrates  this.  It  reports  the  Colorado  Conservation  Com- 
mission as  resolving  "That  as  the  waters  of  this  State  are  the  property  of 
the  State,  the  power  developed  by  such  water  should  remain  forever  under 
control  of  the  State,  and  that  all  legislation  tending  to  abridge  or  restrict 
such  control  be  discouraged." 

^Regarding  both  these  matters  see  the  present  writer's  book  on  Water 
Rights  in  the  Western  States,  2nd  ed.  and  the  author's  article  in  43  Amer. 
L.  Rev.  481. 

"Water  Rights.  2nd  ed.,  sec.  36.  As  to  the  distinction  between  State 
sovereignty  and  State  ownership  see  especially  Moore  v.  Smaw  (1861)  17 
Cal.   199  at  218. 
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tinction  has  not,  in  any  decision  the  writer  can  recall,  been  in 
mind;  the  declaration  has  been  tacitly  taken  for  what  it  says, — 
State  or  public  proprietorship  or  ownership  of  waters  the  same  as 
in  a  public  building.  The  result  has  been  in  Colorado  and  the  In- 
terior States  to  build  a  system  of  law  of  water  distribution  upon 
the  basis  that  consumers  from  a  distributing  system  are  the  real 
proprietors  of  the  system,  and  the  distributor  or  canal  company 
but  their  agent  to  care  for  the  works  and  bring  the  water  to  the 
consumers'  land.  The  law  of  public  service,  resting  upon  the 
sovereign  power  to  regulate,  though  mingled  with  the  law  of 
ownership,  is  thus  subordinated ;  the  consumers'  rights  are  pri- 
marily worked  out  upon  the  basis  that  they  are  the  real  owners  of 
the  distributing  system. 

The  first  case  in  Colorado  was  Wheeler  v.  Northern  Irr.  Co.29 
The  question  was  one  of  compulsory  service  without  exaction  of  a 
premium  or  bonus  for  furnishing  it,  and  Helm,  /.,  worked  it  out 
chiefly  upon  the  general  law  of  public  service  companies,  relying 
upon  Munn  v.  Illinois.  But  he  also  refers  to  the  Colorado  consti- 
tutional provision  above  quoted  and  declares  that  the  distributor 
is  not  the  owner  of  the  right  to  the  water,  but  is  simply  "an  inter- 
mediate agency"  and  "engaged  in  the  business  of  transporting, 
for  hire,  water  owned  by  the  public,  to  the  people  owning  the  right 
to  its  use."  This  has  since  been  developed  to  the  rule,  now  gen- 
eral in  the  arid  regions,  that  one  receiving  water  for  irrigation 
from  a  corporation  has,  to  the  extent  of  the  water  he  receives,  an 
actual  "water  right"  or  freehold  interest  in  real  estate;  that  the 
consumers  own  the  water  rights,  and  the  company,  properly  speak- 
ing, owns  none.  The  most  succinct  expression  of  this  is  in  Wyatt 
v.  Larimer  etc.  Co.,20  where  it  is  said : 

"We  adhere  to  the  doctrine  that  such  a  canal  company  is  not 
the  proprietor  of  the  water  diverted  by  it,  but  that  'it  must  be  re- 
garded as  an  intermediate  agency  existing  for  the  purpose  of  aid- 
ing consumers  in  the  exercise  of  their  constitutional  rights,  as  well 
as  a  private  enterprise  prosecuted  for  the  benefit  of  its  owners.' 
*  *  *  The  consumer  under  a  ditch  possesses  a  *  *  *  prop- 
erty. He  is  an  appropriator  from  the  natural  stream,  through  the 
intermediate  agency  of  the  ditch,  and  has  the  right  to  have  the 
quantity  of  water  so  appropriated  flow  in  the  natural  stream,  and 
through  the  ditch   for  his  use." 

In  other  cases  it  is  said : 

38  (1887)    10  Colo.  582. 
20 (1893)    18  Colo.  298. 
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"By  taking  from  its  canal  the  consumer  recognizes  and  ratifies 
its  acts  of  construction  and  diversion,  making  them  his  own.  And 
the  situation,  so  far  as  this  question  is  concerned,  is  not  different 
from  what  it  would  have  been  had  the  consumer  in  fact  employed 
the  carrier  to  construct  the  canal  for  himself  alone."  30 

Again,  "The  right  to  the  use  of  water  should  never  be  sepa- 
rated from  the  land  to  which  it  is  applied"  and  the  canal  com- 
pany is  but  a  means  of  conveyance  having  no  ownership  in  the 
water  rights,  saying  "the  irrigation  company  does  not  own  the 
water ;  it  is  only  the  servant  of  the  public  to  carry  it  to  the  land 
for  which  it  has  been  appropriated." 31  In  the  end,  when  the 
number  of  consumers  is  up  to  the  full  capacity,  the  company  is 
then  "without  any  further  interest  in  the  canal  or  water-right."  32 
In  Wyoming  (and  the  recent  Oregon  statute  following  Wyoming) 
this  is  evidenced  by  the  State  Engineer  giving  to  each  consumer  a 
"certificate  of  appropriation,"  which  is  the  term  used  to  designate 
that  he  has,  in  the  flow  and  use  of  the  natural  stream  from  which 
the  company's  supply  comes,  the  highest  right  recognized  by  law, 
equal  to  and  probably  displacing  any  right  therein  held  by  the  com- 
pany in  initiating  its  plant.  This  idea  that  the  consumers  under 
a  canal  are,  through  the  intermediate  agency  of  the  canal,  the  joint 
owners  of  the  natural  water  resources  involved,  and  that  the  dis- 
tributor is  not,  predominates  in  the  Interior  States. 

In  some  of  the  results  of  the  public  ownership  view  the  law 
of  public  service  is  materially  departed  from  in  serious  ways  the 
policy  of  which  may  be  a  matter  of  question.  The  consumer, 
having  not  merely  a  right  of  service  but  one  of  actual  ownership, 
is  governed  by  the  law  which  has  been  developed  for  the  use  of 
natural  streams.  One  feature  of  this  has  hitherto  been  inde- 
pendence of  land  and  water;  and  so  the  consumer  has  been  held 
to  have  the  right  to  transfer  his  use  from  one  place  or  purpose  to 
another.33  Another  feature  is  that  the  general  Colorado  law  of 
streams  is  based  upon  priority  of  right  to  the  first  who  begins  the 
use,  and  there  is  a  strong  tendency  to  apply  this  to  consumers 
inter  se  in  times  of  scarcity  —  the  later  consumer  must  stand  the 
loss  first  while  the  prior  one  enjoys  his  full  supply.34 


30Helm,    C.   J.,   concurring   in   Farmers'   etc.    Co.   v.    Sonthworth    (it 
13  Colo.  in. 

"Farmers  Canal  Co.  v.  Frank   (1004)    72  Neb.  136. 

32Nampa  Irr.  Dist.  v.  Gess  (1910)    17  Idaho  552. 

^Hard  v.  Boise  etc.  Co.    (1904)   9  Idaho  589;   Knowles  v.   Clear  Creek 
etc.  Co.   (1893)   18  Colo.  209. 

'■"Water  Rights,  2nd  ed.,  sec.  426. 
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A  still  more  important  result,  however,  is  that  above  adverted 
to:  when  the  number  of  consumers  reaches  the  full  capacity  of 
the  distributing  system,  the  company  drops  out  as  owner  and  the 
system  belongs  wholly  to  the  consumers  by  a  common  ownership, 
to  be  thereafter  conducted  upon  a  co-operative  basis.  There  has, 
indeed,  been  a  plan  of  organization,  seemingly  of  extensive  use  in 
Colorado,  expressly  providing  in  the  consumers'  contracts  that 
when  the  number  of  consumers  reaches  the  estimated  capacity  of 
the  canal,  the  consumers  as  a  body  are  entitled  to  an  express  con- 
veyance of  the  canal  and  water  system.35 

A  specially  noteworthy  stride  toward  solving  the  problems  of 
distribution  to  irrigators  by  a  resort  to  public  ownership  is  the 
rapid  spread  of  the  " Irrigation  District"  system,  whereby  the 
owners  of  land  within  a  given  district  susceptible  of  irrigation 
from  a  common  source  of  supply  may,  upon  petition  of  a  certain 
proportion  thereof,  form  a  quasi  municipal  corporation  taking  in 
all  land  within  the  district,  unanimous  consent  not  being  required; 
all  land  may  be  included  though  some  owners  object.  Assess- 
ments are  levied,  bonds  issued,  and  works  built  and  managed  by 
the  publicly  elected  officers  of  the  district.  This  system  is  rapidly 
spreading,  there  being  statutes  therefor  now  in  thirteen  States, 
and  constitutes  an  express  recognition  of  the  doctrine  of  public 
ownership  of  irrigation  works.36 

Public  ownership  has  also  received  great  impetus  by  two  acts 
of  Congress,  viz.,  the  Carey  Act 3T  and  the  Reclamation  Act.38 
The  federal  conservation  movement  to-day  is  opposite,  viz. :  — 
that  title  should  never  leave  the  federal  government ;  but  the  above 
acts  were  passed  some  time  ago,  based  upon  the  idea  that  title 
shall  finally  rest  in  fee  simple  in  the  consumers  themselves,  as 
actual  owners.  Under  the  Carey  Act  (in  force  in  about  seven 
States,  but  chiefly  in  use  in  Idaho,  Wyoming,  Oregon  and  Utah) 


KLa  Junta  etc.  Co.  v.  Hess  (1895)  6  Colo.  App.  497;  Wyatt  v.  Larimer 
etc.  Co.  (1893)  18  Colo.  298;  Blakely  v.  Fort  Lyon  Co.  (1903)  31  Colo.  224; 
Water  Supply  etc.  Co.  v.  Larimer  etc.  Co.  (1897)  24  Colo.  322;  Broad- 
moor etc.  Co.  v.  Brookside  etc.  Co.  (1898)  24  Colo.  541.  See  Idaho  Fruit 
Land  Co.  v.  Gt.  Western  Land  etc.  Co.   (Idaho  1910)    147  Pac  989- 

^See  Water  Rights,  2nd  ed.,  sec.  429  et  scq.  The  system  arose  in  Cali- 
fornia about  thirty  years  ago,  but  was  not  successful  there.  Only  four 
districts  are  in  operation  in  California  to-day  out  of  fifty  shown  in  the 
last  census.  It  is  reported  as  meeting  success  to-day  in  other  States.  This 
experiment  in  public  ownership  in  California  is  interesting  in  connection 
with  what  seems  also  to  be  a  general  tendency  against  public  ownership  in 
California   decisions  below   considered. 

3728  Stat.  372,  am.  29  Stat.  343  and  31   Stat.  11 38- 11 58. 

"32  Stat.  388. 
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the  United  States  has  granted  large  areas  of  land  to  the  State, 
and  the  State  regulates  the  terms  upon  which  companies  shall 
develop  them.  The  generally  specified  terms  are  that  the  con- 
sumers become  owners  of  the  land  and  also  of  the  water  rights  as 
appurtenances  to  the  land,  and  shall  completely  take  over  the 
system,  own,  control  and  conduct  it  when  the  lands  thereunder  are 
fully  settled.  The  same  is  provided  by  the  Reclamation  Act, 
whereby,  after  10  years  (as  provided  by  the  original  act,  though 
there  is  some  plan  to  extend  it  to  20  years)  title  to  each  reservoir, 
distributing  system  and  water  right  shall  pass  to  a  co-operative 
organization  of  consumers,  and  the  United  States  shall  drop  out 
of  the  field.39 

The  rights  of  consumers  in  most  Western  States  (other  than 
California)  being  thus,  under  every  form  of  organization,  those 
of  ownership,  public  regulation  and  control  are  based  less  upon 
the  law  of  public  control  of  public  service,  than  upon  a  new  system 
of  State  administration,  based  upon  actual  State  or  public  owner- 
ship in  waters.  A  State  Engineer  and  an  administrative  board  are 
provided,  and  the  entire  State  is  divided  into  water  divisions  and 
these  subdivided  into  water  districts  for  administrative  purposes. 
The  water  officials  take  control  of  the  works  of  companies,  con- 
sumers, and  independent  individual  water  owners  alike,  measure 
out  the  water,  shut  or  open  headgates,  and  generally  police  the 
waters  of  the  State.  In  one  State,  at  least,  the  State  Engineer 
seems  to  be  given  power  to  fix  rates40  (though  usually  rate-fixing 
is  left,  as  in  California,  to  the  County  Boards  of  Supervisors). 
This  administrative  system  is  independent  of  any  law  of  public 
service ;  it  is  based  upon  public  or  State  ownership  of  all  waters, 
whether  in  public  service  or  not,  whereby  the  State  Engineer  has 
complete  control  over  all  waters  in  the  State.41 

IV. 

Returning  now  to  the  California  law,  the  question  chiefly  in- 
volved, as  already  considered,  was  not  of  the  relative  status  of 
consumer  and  distributor,  but  of  the  right  of  the  distributor  to 

^The  writer  is  informed  by  Mr.  Graves,  the  Chief  of  the  Forest  Service, 
which  under  Mr.  Pinchot,  has  led  in  advocating  the  retention  by  the  United 
States  of  title  to  natural  resources,  that  the  Service  does  not  oppose  this 
transfer  of  title  to  the  consumer-community  as  concerns  irrigation,  hold- 
ing that  irrigation  and  power  occupy  different  positions. 

40South  Dakota  Stat.  1907,  c.  180,  sec.  36. 

"Water  Rights,  2nd  ed.,  Part  IV. 
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regulate  the  terms  of  its  service  by  contract  (which,  virtually,  is 
to  leave  the  distributor  uncontrolled).  Though  strongly  upholding 
the  public  service  rule  of  compulsory  service  and  against  for- 
feitures, yet  the  weight  of  California  authority  in  other  respects 
has  been  that  the  same  law  governed  as  in  contracts  between  pri- 
vate parties,  as  to  conditions  of  service,  creation  of  liens,  and  rates 
and  charges.  This  tendency  to  apply  the  general  law  of  private 
contract  affected  also  the  question  of  the  relative  status  of  con- 
sumer and  company,  and  through  that  a  proprietary  right  in  the 
consumer,  as  part-owner  of  the  distributing  system,  showed  itself 
in  the  California  law  somewhat  similarly  to  the  Colorado  law. 

This  tendency  to  regard  the  consumer  as  an  "appropriator," 
or  part-owner  of  the  water  rights  of  the  distributing  system  — 
as  having  a  title  in  the  real  estate  of  the  distributing  system,  and 
not  merely  a  right  of  service  —  was,  for  the  most  part,  tacitly 
assumed  in  the  decisions.  His  right  was  declared  "appurtenant 
to  the  land"  and  considered  as  though  an  interest  in  real  estate ; 42 
and  citing  a  Colorado  case,  the  consumer  was  held  to  have  actual 
ownership  of  a  water  right  as  real  property  for  which  he  could 
bring  an  action  to  quiet  title  against  the  distributor,43  saying  that 
by  contract  with  the  distributor  "an  undivided  interest,  equal  to 
the  grantee's  proportionate  share  of  the  water,  was  conveyed." 
So  also  it  was  provided  by  statute  that  whenever  a  corporation 
furnishes  water  to  irrigate  land,  "the  right  to  the  -flow  and  use  of 
said  water  is  and  shall  remain  a  perpetual  easement  to  the  land."  4* 
Again,  in  Stanislaus  W.  Co.  v.  Bachman*6  the  same  doctrine  was 
elaborately  laid  down.  The  result  was  a  strong  trend  toward  the 
Colorado  basis  of  public  ownership,  recognizing  in  consumers 
proprietary  rights  as  part-owners  of  the  distributing  system,  with 
the  logical  end  that  when  the  number  of  consumers  reached  full 
capacity,  they  would,  as  a  body,  be  the  whole  owners  thereof. 

Now,  however,  within  a  few  months,  the  cases  of  Lcavitt  v. 
Lassen  Irr.  Co.,46  and  Lassen  Irr.  Co.  v.  Long*'  have  gone  a  long 
way  to  set  aside  the  previous  law  both  as  to  the  binding  force  of 
contract  regulation  by  the  company  of  its  service,  and  as  to  actual 

**£.  g.  Fresno  Canal  Co.  v.  Dunbar   (1889)   80  Cal.  535. 
"Fudickar  v.  East  Riverside  Irr.  Dist.    (1895)    109  Cal.  29. 
"Civil   Code,   sec.  552;   italics  inserted.     See   also   Stat.    1897,  p.  49,  in- 
serting sec.  11-1/2  into  Stat.  1885,  p.  95. 
"(1908)   152  Cal.  716. 
46 (Cal.  1909)   106  Pac.  404. 
"(Cal.  1909)    106  Pac.  409. 
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ownership  of  interest  in  the  distributing  system  by  consumers ; 
instead,  recognizing  in  strong  terms  the  applicability  of  the  law 
of  public  service  or  control,  opposed  to  freedom  of  the  company 
by  contract  to  establish  its  terms  to  consumers,  and  opposed  like- 
wise to  proprietary  ownership  in  consumers  as  distinguished  from 
the  public  right  of  control.  The  Crozv  case  is  preferred  to  the 
Park  case,  the  Stanislaus  case  practically  overruled,  and  the  stat- 
utes, so  far  as  they  might  bear  to  the  contrary,  declared  unconsti- 
tutional. 

The  question  in  the  Lassen  cases  arose  out  of  what  the  con- 
sumer contended  to  be  a  "free  water  right,"  under  which  he 
claimed  the  right,  by  contract,  to  receive  water  from  the  company's 
canal  without  charge.  Such  a  transaction,  the  Lassen  cases  held, 
would  be  illegal,  because  the  distributor  was  a  public  service  com- 
pany. The  plaintiff  had  relied  partly  upon  the  validity  of  con- 
tract, but  the  rule  of  public  service  is  held  to  invalidate  a  contract 
for  free  service  to  one  consumer,  as  it  would  give  him  a  prefer- 
ence right  over  other  consumers  —  that  is,  would  be  discrimina- 
tory. He  had  also  relied  upon  the  Stanislaus  case,  arguing  that 
the  contract  gave  him  a  paid-up  freehold  interest  in  realty.  This 
claim  also  was  held  untenable,  in  that,  it  was  held,  it  would  create 
a  private  estate  in  property  irrevocably  dedicated  to  public  use ;  or, 
as  it  was  said,  "turn  a  public  use  into  private  property."  The 
Stanislaus  case  was  limited  to  its  facts,  and  further  said  to  have 
overlooked  the  law  of  public  service,  and  consequently  no  author- 
ity in  public  service  cases.48  The  Park  case,  while  not  overruled,  is 
subordinated  to  the  Crozv  case,  which  practically  denied  the  bind- 
ing force  of  contract  conditions  of  service.  As  to  the  statutes  it 
was  said : — 

"It  is,  of  course,  a  truism  of  the  law  that  an  act  of  the  legisla- 
ture conflicting  with  constitutional  provision  must  fall.  All  of  the 
acts  of  the  legislature  regulating  or  attempting  to  regulate  the 
public  use  of  waters  so  appropriated  are  subordinate  to  the  pro- 
visions of  the  Constitution  and,  to  be  valid,  must  be  in  harmony 
therewith.  We  have  said,  and  undertaken  to  show,  that  a  water 
company  organized  under  the  Constitution  of  1879,  which  has 
appropriated  waters  of  the  state  for  public  rental,  distribution, 
and  sale,  cannot  give  a  preferential  right  to  one  consumer  over 
another.  Permanent  rights,  in  a  limited  sense,  such  consumers 
may  acquire.     That  is  to  say,  having  once  been  supplied  by  the 

"Aside  from  questions  of  public  service,  see  the  present  writer's  ar- 
ticle in  22  Harv.  L.  Rev.  190,  regarding  the  view  taken  in  the  Stanislaus 
case  as  to  the  philosophy  of  the  law  of  running  waters. 
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company,  they  are  entitled  to  a  continuation  of  such  supply,  unless 
their  quantum  shall  be  diminished  by  a  shortage  for  which  the 
water  company  is  not  responsible,  or  a  shortage  by  reason  of  the 
increased  demand  of  added  consumers.  In  such  cases  the  duty  of 
the  water  company  is  to  supply  such  water  as  it  has,  fairly  appor- 
tioned between  its  consumers.49  If  it  be  conceived  that  section 
552,  Civ.  Code,  is  designed  to  confer  upon  any  particular  con- 
sumer any  special,  permanent,  and  preferential  right  above  what 
is  here  stated,  that  effort,  being  plainly  violative  of  the  Constitu- 
tion, would  be  held  void.  The  same  declaration  applies  to  the 
provision  of" 

another  statute  referred  to.50 

The  result  is  not  wholly  to  clear  up  the  California  law.  But 
if  the  principles  of  the  Lassen  cases  are  adhered  to,  it  will  end  in 
relegating  contract  regulation  of  terms  of  service  purely  to  non- 
essentials, leaving  all  essential  terms  of  service  to  be  fixed  by  the 
legislature,  or,  in  the  absence  of  legislative  action,  to  the  common 
law  powers  of  the  courts  to  enforce,  by  injunction,  mandamus,  or 
other  process,  a  prompt,  equal  and  reasonable  service  to  all,  and 
to  disregard  any  contract  that  may  stand  in  the  way.  Contract 
regulation  will  remain  binding  only  where  its  terms  are  reasonable 
to  the  consumer,  are  in  the  public  interest,  are  not  discriminatory, 
nor  in  violation  of  the  duty  of  the  company  to  serve,  without  un- 
reasonable demands,  all  who  apply  and  tender  a  reasonable  rate. 

Likewise  it  will  end  the  tendency  to  public  ownership  toward 
which  the  recognition  of  proprietary  estates  in  consumers  had 
been  leaning.51  It  places  (if  adhered  to)  the  California  law  upon 
the  pure  doctrine  of  public  service,  resting  in  public  control,  sov- 
ereignty or  regulative  power  to  command  for  the  public  good  (as 
opposed  to  public  ownership,  resting  upon  a  right  of  the  consuming 
public  as  proprietors  of  the  works). 

^Quaere  whether  the  law  of  public  service  necessitates  taking  consum- 
ers beyond  capacity. 

50The  act  entitled:  "An  act  to  regulate  and  control  the  sale,  rental, 
and  distribution  of  appropriated  waters  in  this  state  other  than  in  ary 
city,  county,  or  town  therein,  and  to  secure  the  rights  of  way  for  the 
conveyance  of  such  water  to  the  place  of  use,"  approved  March  12,  1889, 
and  of  the  amendment  to  that  act  by  the  act  approved  March  2,  1897. 
(Stat.  1897,  p.  49-) 

"The  Lassen  cases  considered  the  creation  of  a  proprietory  estate  in 
the  consumer  illegal  as  withdrawing  the  property  from  public  service  and 
turning  it  into  private  ownership.  It  would  create  ownership  in  the  con- 
sumer, it  is  true.  But,  as  we  have  endeavored  to  show,  if  safeguarded 
against  discrimination,  the  result  is  rather  public  ownership  than  private 
ownership.  The  decision  in  that  respect,  therefore,  would  appear  to  have 
involved  more  a  question  of  policy  than  of  law. 
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V. 

There  are  thus  three  doctrines  obtaining  in  the  West  with  re- 
gard to  the  relative  status,  rights  and  duties  of  distributors  and 
consumers  of  water  for  irrigation :  viz.,  contract  regulation,  public 
regulation,  public  ownership.  With  regard  to  their  relative  merits, 
experience  has  shown  the  benefit  of  a  free  hand  in  building  up 
new  systems  and  pioneering;  but  after  the  experimental  stage  in 
a  given  region  is  over,  the  evils  of  untrammeled  contract  regula- 
tion need  no  exposition.  The  present  day  popular  excitement  has 
familiarized  them  to  the  public  mind.  With  regard  to  the  rela- 
tive merits  of  simply  public  control,  or  actual  public  ownership,  the 
country  is  now  at  issue  generally.  It  may  be  significant  that  the 
tendency  in  Western  irrigation  development  is  toward  public 
ownership.  If  the  California  law  is  to  adhere  to  the  more  con- 
servative ground  of  public  regulation  without  consumers'  owner- 
ship, some  strong  State  executive  system  to  enforce  the  law  of 
public  control  —  the  law  of  public  service  —  seems  essential. 
There  is  no  administrative  system  headed  by  a  State  Engineer  in 
California,  such  as  now  exists  in  most  other  Wrestern  States  based 
upon  public  ownership  of  waters,  and  all  attempts  to  create  that 
system  in  California  have  hitherto  been  unsuccessful.  Perhaps 
the  New  York  experiment  of  a  public  service  commission  will 
furnish  the  solution. 

Samuel  C.  Wiex. 

San  Francisco,  Cal. 


THE  INDIVIDUAL  LIABILITY  OF  STOCKHOLD- 
ERS AND  THE  CONFLICT  OF  LAWS.1 

"The  realistic  theory."  Leaving  the  somewhat  attenuated 
atmosphere  of  the  fictions  or  figures  belonging  to  the  language  of 
corporation  law,  let  us  now  make  an  effort  to  get  as  near  to  the 
ultimate  facts  as  legal  terminology  will  reasonably  permit.  Em- 
phasis has  already  been  placed  on  the  obvious  proposition  that  a 
private  corporation — differing  from  a  partnership  only  in  sundry 
particulars — is  simply  an  association  of  real  persons  having,  by 
virtue  of  either  special  or  general  laws,  certain  powers  and  dis- 
abilities, rights  and  "no-rights,"  privileges  and  duties,  non-liabili- 
ties and  liabilities  that  are  sui  generis.-  This  is  true  of  domestic 
corporations.  It  is  of  course  equally  true  of  foreign  corporations. 
In  the  last  sentence  the  term  "foreign"  is  useful  chiefly  for  the 
purpose  of  showing  that  the  original  agreement  of  the  stockholders 
inter  se  \vas  made  under  some  foreign  law  rather  than  under  the 
domestic  law. 

In  order  to  get  an  adequate  view  of  the  authorities  relating  to 
the  obligations  of  stockholders  in  a  foreign  corporation,  it  is 
necessary  to  consider  both  such  obligations  as  are  created  in  their 
favor,  and  such  obligations  as  are  imposed  upon  them.  More  con- 
cretely, let  us  assume  that  in  the  Risdon  case  the  bargain  for  the 
machinery  took  the  form  of  a  bilateral  contract.  The  two  general 
questions  thus  suggested  are  these:  (a)  What  law  determines  the 
existence,  nature  and  extent  of  the  obligations  that  arise  in  favor 
of  the  stockholders  of  a  foreign  corporation;  that  is,  what  law 
determines  the  rights  that  arise  in  favor  of  the  stockholders  and 
the  correlative  duties  that  are  imposed  upon  the  other  parties  to 
the  transaction?  (b)  What  law  determines  the  existence,  nature, 
and  extent  of  the  obligations  that  arise  against  the  stockholders  of 
a  foreign  corporation ;  that  is,  what  law  determines  the  duties 
that  arise  against  the  stockholders  and  the  correlative  rights  of  the 
other  parties  to  the  transaction?  These  questions  and  the  author- 
ities relating  thereto  must  be  separately  considered. 

(a)   What  law  determines  the  existence,  nature,  and  extent  of 

2Part  I  appeared  in  9  Columbia  Law  Review  492-522,  and  Part  II  in 
10  Columbia  Law  Review  283-326.  See  also  an  introductory  article  en- 
titled :  Nature  of  Stockholders'  Individual  Liability  for  Corporation  Debts, 
9  Columbia  Law  Review  285-320. 

2See  introductory  article,  9  Columbia  Law  Review  287-292. 
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the  obligations  that  arise  in  favor  of  the  stockholders  of  a  foreign 
corporation?  Reduced  to  its  lowest  terms,  the  doctrine  announced 
in  Bank  of  Augusta  v.  Earle3  seems  to  come  to  this  :  Just  as  within 
the  State  of  Georgia  the  stockholders  of  the  Georgia  banking  cor- 
poration may  do  business  through  the  activity  of  their  represen- 
tatives or  quasi-agents,  so  they  may  in  Alabama;  and,  just 
as  the  law  of  Georgia,  as  to  contracts  made  therein,  creates  in  favor 
of  the  stockholders  merely  a  corporate  (or  quasi-joint)  obliga- 
tion, so,  for  very  good  reasons,  the  law  of  Alabama,  as  to  contracts 
made  in  the  latter  State,  creates  in  favor  of  the  stockholders  pre- 
cisely the  same  sort  of  obligation. 

Since,  however,  under  such  circumstances  as  those  involved  in 
Bank  of  Augusta  v.  Earle,  Risdon  Iron  etc.  Works  v.  Fumess* 
and  similar  cases  the  lex  loci  contractus  is  to  be  applied,  it  is  evi- 
dent that  such  law,  instead  of  creating  a  corporate  (or  quasi- 
joint)  obligation  in  favor  of  the  stockholders,  may  bring  none  at 
all  into  existence.  Thus  it  is  clear  that  as  to  all  ordinary  matters 
such,  e.  g.,  as  insufficiency  of  consideration  and  want  of  mutual 
assent  this  law  is  deemed  controlling.  But,  more  than  that,  it  is 
equally  clear  that  the  refusal  of  the  lex  loci  contractus  to  establish 
any  obligation  whatever  in  favor  of  the  corporation  may  be  based 
exclusively  on  the  fact  that  the  ultimate  obligees — the  stockholders 
— constitute  a  foreign  corporation  rather  than  a  domestic  corpora- 
tion. Indeed,  in  a  few  early  common  law  cases,  American  and 
Canadian,  in  substance  and  effect  the  opinion  was  actually  ex- 
pressed that,  even  under  facts  essentially  similar  to  those  of  the 
Earle  case,  the  lex  loci  contractus  would  create  no  rights  whatever 
in  favor  of  the  stockholders  of  a  foreign  corporation.5  While  of 
course  such  a  view  is  contrary  to  the  general  common  law  rule 
finally  established  in  all  jurisdictions,  exceptional  cases  may  still 
arise.  Thus,  for  example,  in  a  well-known  Kansas  case  it  was 
held  that,  where  a  corporation  had  been  created  under  the  laws  of 
Pennsylvania  with  a  prohibition  against  the  transaction  of  any  busi- 
ness in  that  State,  the  corporation  (**.  e.,  the  stockholders)  could 
acquire  no  corporate  or  other  rights  from  Kansas  transactions.6 
Then  too,  at  the  present  time  most  jurisdictions  require  that  foreign 
corporations   desiring   to   do   business   therein   shall   comply   with 

3(i839)   13  Pet.  517,  587,  588,  589,  590. 
4 [1905]   1  K.  B.  304;  [1906]   1  K.  B.  49. 
5For  these  cases  see  10  Columbia  Law  Review  302,  note  35. 
"Land   Grant   Ry.    etc.    Co.   v.    Coffey   County    (1870)    6    Kan.   245,   255. 
Compare  Myatt  v.  Ponca  City  Land  etc.  Co.   (1903)    14  Okla.   189. 
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certain  conditions  precedent,  such  as  filing  copies  of  articles  of  in- 
corporation, appointing  an  agent  for  service  of  summons,  etc. ;  and 
according  to  the  interpretation  placed  on  the  statutes  in  a  minority 
of  these  jurisdictions  non-compliance  with  the  prescribed  conditions 
prevents  any  obligation  whatever  from  arising  in  favor  of  the  for- 
eign corporation  (i.  e.,  the  stockholders  thereof).7  Since,  more- 
over, under  the  more  usual  combination  of  facts  now  being  con- 
sidered, it  is  exclusively  the  lex  loci  contractus  that  is  applicable 
in  the  first  instance  to  determine  the  existence  or  non-existence  of 
the  obligations  in  question,  it  follows  that  whenever  such  law,  by 
reason  of  non-compliance  with  statutory  regulations,  makes  a  cor- 
porate contract  void,  no  obligations  will  be  recognized  as  existing, 
even  though  the  action  "by  the  corporation"  be  brought  in  a  judi- 
cial forum  other  than  the  place  of  contracting.8 

Passing  to  the  opposite  extreme,  we  must  now  inquire  whether, 
instead  of  creating  corporate  (or  quasi-joint)  rights  in  favor  of 
stockholders  or  no  rights  at  all,  the  lex  loci  contractus  might  con- 
fer upon  them  the  rights  of  ordinary  partners.  As  might  be  ex- 
pected from  the  principles  announced  in  Bank  of  Augusta  v.  Earle 
and  the  other  cases  thus  far  noticed,  there  are  judicial  dicta  inti- 
mating that  such  a  course  would  be  within  the  inherent  power 
of  the  place  of  contracting.  Thus,  the  language  of  Chief  Justice 
Beasley  in  Eric  Railway  Co.  v.  The  State  of  New  Jersey9  appears 
entirely  apposite : 

"It  is  readily  to  be  admitted  that  a  law  imposing  certain  terms 
upon  all  foreign  corporations  as  conditions  precedent  to  their  ac- 
quisition in  this  state,  of  the  right  to  act  in  the  unity  of  their  cor- 
porate existence,  would  be  legal.  *  *  *  A  statute  that  should 
abolish  the  rule  of  comity,  and  should  refuse  a  recognition  of  for- 
eign corporations,  would,  it  is  conceived,  have  this  effect  and  no 
more,  i.  e.  to  convert  the  foreign  corporators,  as  to  the  state  enact- 
ing the  supposed  law,  into  a  partnership  of  individuals;  and  thus, 
although  the  corporation,  as  such  could  not,  by  suit  or  otherwise, 

7The  cases  are  collected  in  Beale,  For.  Corp.  (1904)  sec.  214,  n.  94. 
A  few  later  decisions  are :  Pittsburg  Const.  Co.  v.  West  Side  Belt  R.  Co. 
(1907)  151  Fed.  125,  128;  Colonial  Trust  Co.  v.  Montello  Brick  Works 
(1909)  172  Fed.  310;  Tri-State  Amusement  Co.  v.  Forest  Highlands 
Amusement  Co.  (1905)  192  Mo.  404;  Altoona  etc.  Co.  v.  Armstrong  (1909) 
38   Pa.   Super.   Ct.   350. 

In  Henni  v.  Fidelity  etc.  Ass'n  (1901)  61  Neb.  744,  it  was  held  that 
the  corporation  gained  no  rights  even  though  the  Nebraska  contract  stipu- 
lated that  it  should  be  governed  by  some  law  other  than  that  of  Nebraska. 

"See  Allen  7'.  Alleghany  Co.  (1005)  196  U.  S.  458,  465;  s.  c.  69  N.  J. 
Law  270;  Ford  v.  Buckeye  State  Ins.  Co.   (Ky.   1869)   6  Bush   133,  140. 

"(1864)  31  N.  J.  Law  531,  54.3- 
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assert  its  right  to  protect  its  property,  the  members  of  the  com- 
pany would  be  under  no  such  disability."10 

(b)  What  law  determines  the  existence,  nature  and  extent  of 
the  obligations  that  arise  against  the  stockholders  of  a  foreign  cor- 
poration? Before  proceeding  to  the  authorities  that  directly  and 
specifically  relate  to  the  extent  (or  limitation)  of  the  obligations 
imposed  on  stockholders,  it  is  important  to  remember  that,  under 
the  facts  of  Risdon  Iron  etc.  Works  v.  Furncss  and  similar  cases, 
such  matters  as  sufficiency  of  mutual  assent,  adequacy  of  consid- 
eration, contravention  of  public  policy,  method  of  extinguishment, 
etc.,  would  unquestionably  be  governed  by  the  lex  loci  contractus}1 
In  all  these  respects  the  obligations  of  stockholders  stand  on  pre- 
cisely the  same  footing  as  the  obligations  of  ordinarv  foreign  part- 
ners or  foreign  principals. 

Passing  now  to  matters  of  greater  controversy,  it  is  evident  that 
questions  as  to  the  extent  (or  limitation)  of  stockholders'  obliga- 
tions may  arise  in  two  different  ways.  First,  it  may  appear  that 
the  lex  loci  contractus  imposes,  as  to  a  given  contract,  a  far  more 
extensive  and  onerous  corporate  {or  quasi- joint)  obligation  than 
does  the  law  of  the  place  of  incorporation.  Second,  the  lex  loci 
contractus,  while  not  differing  as  to  the  obligation  just  mentioned, 
may  afford  a  contrast  by  imposing,  concurrently  with  the  corporate 
(or  quasi-joint)  obligation,  limited  individual  obligations  such, 
c.  g.j  as  the  "proportional"  individual  obligations  of  the  California 
law.  In  figurative  terms,  the  first  case  above  put  may  for  conveni- 
ence be  called  a  "vertical"  enlargement  of  obligation,  and  the 
second  case  a  "horizontal"  modification  of  obligation.  While  as  to 
the  first  case  the  lex  loci  contractus  always  imposes  an  intrinsically 
greater  burden  on  the  stockholders,  this  is  not  necessarily  true  as 
to  the  second.  An  extension  of  the  corporate  (or  quasi-joint)  obli- 
gation very  clearly  causes  a  greater  charge  against  the  corporate 
(or  quasi-joint)  assets  of  the  stockholders.12  But,  in  contrast  to 
this,  the  superadding  of  some  sort  of  individual  obligations  does 

10See  also,  apparently  in  accord,  Sargent,  J.,  in  March  v.  Eastern  R. 
Co.   (i860)  40  N.  H.  548. 

"This  seems  to  have  been  assumed  by  the  judges  deciding  the  Risdon 
case  and  also  by  the  various  commentators.  See  Part  I,  9  Columbia  Law 
Review  494,  504,  n.  26;  Gibbs  v.  Societe  Industrielle  etc.  L.  R.  (1890)  25 
Q.  B.  D.  399- 

^For  suggestions  concerning  the  nature  of  the  corporate  (or  quasi- 
joint)  obligation  of  stockholders,  see  introductory  article,  9  Columbia  Law 
Review  305-306. 
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not,  in  the  normal  case,  increase  the  ultimate  burdens  to  the 
slightest  extent.  That  is  to  say,  so  long  as  the  corporation  is  solv- 
ent, the  concurrent  charge  on  the  individual  assets  of  the  respective 
stockholders  becomes  a  negligible  quantity.  It  li'ould  thus  seem 
evident  that,  all  in  all,  the  first  class  of  cases  above  considered  in- 
volves a  greater  exercise  of  power  on  the  part  of  the  lex  loci  con- 
tractus than  does  the  second. 

Yet,  according  to  high  authority,  extensions  or  limitations  of 
obligation  of  the  first  class  are  to  be  controlled  by  the  lex  loci 
contractus, — and  that  too,  even  though  the  corporation  expressly 
stipulates  that  the  contract  is  to  be  governed  by  the  law  of  its 
place  of  incorporation.  Thus,  for  example,  in  New  York  Life 
Ins.  Co.  v.  Cravens,™  the  defendant,  a  New  York  corporation,  had 
issued  a  policy  in  Missouri  upon  the  life  of  a  citizen  of  the  latter 
State.  The  policy  contained  an  express  stipulation  that  as  to  all 
of  its  provisions  the  New  York  law  should  be  applicable,  and, 
according  to  the  latter,  the  liability  of  the  company  on  the  Mis- 
souri contract  amounted  to  only  $2,670.  Under  the  obligation  im- 
posed by  the  "non-forfeiture"  provisions  of  the  Missouri  statutes, 
on  the  other  hand,  the  amount  due  on  the  policy  was  approximately 
$9,000.  In  holding  the  Missouri  law  applicable  despite  the  express 
stipulation  to  the  contrary,  the  United  States  Supreme  Court, 
speaking  by  Mr.  Justice  McKenna,  said : 

"The  power  of  a  State  over  foreign  corporations  is  not  less  than 
the  power  of  a  State  over  domestic  corporations.  *  *  *  We 
said  in  Orient  Ins.  Co.  v.  Daggs,  supra: 

'That  which  a  State  may  do  with  corporations  of  its  own  cre- 
ation it  may  do  with  foreign  corporations  admitted  into  the 
State.  *  *  *  The  power  of  a  State  to  impose  conditions  upon 
foreign  corporations  is  certainly  as  extensive  as  the  power  over 
domestic  corporations,  and  is  fully  explained  in  Hooper  v.  Cali- 
fornia, 155  U.  S.  648,  and  need  not  be  repeated.'  "  14 

13  (1900)  178  U.  S.  389,  401. 

u Accord:  National  etc.  Loan  Assn.  v.  Brahan  (1904)  193  U.  S.  635, 
647,  650  {lex  loci  contractus  controlling  despite  express  stipulation)  ;  Mu- 
tual Life  Ins.  Co.  v.  Mullan  (1908)  107  Md.  457  (same)  ;  Washington  etc. 
Investment  Assn.  v.  Stanley  (1901)  38  Or.  319  (same)  ;  Owen  v.  Bankers' 
Life  Ins.  Co.  (S.  C.  1909)  66  S.  E.  290  (same).  See  also  Whitfield  v. 
Aetna  Life  Ins.  Co.  (1907)  205  U.  S.  489,  495;  Burridge  v.  New  York 
Life  Ins.  Co.  (1908)  211  Mo.  158,  180.  In  the  case  last  cited  Lamm,  J., 
said :  "The  defendant  company  had  no  right  to  do  husiness  in  Missouri 
except  hy  the  permission  of  the  laws  of  this  commonwealth  and  under 
such  constitutional  conditions  as  those  laws  imposed.  *  *  *  By  that 
limitation,  defendant  could  only  write  insurance  contracts  of  a  certain 
character.  *  *  *  The  defendant  was  not  bound  to  come  into  the  State 
of   Missouri   and   write   contracts  of  insurance   attended   with   results   indi- 
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If,  under  the  facts  of  Bank  of  Augusta  v.  Barle,  Risdon  Iran 
etc.  Works  v.  Furness  and  similar  cases,  the  "vertical"  extent  of 
the  stockholders'  obligations  and  liabilities  is  to  be  governed  by  the 
lex  loci  contractus,  shouldn't  the  same  law,  for  essentially  similar 
reasons  of  justice  and  policy,  be  applicable,  in  the  first  instance,  to 
determine  the  "horizontal"  extent?15  Perhaps  it  will  aid  us  very 
considerably  in  understanding  and  evaluating  the  various  classes 
of  authorities  on  this  question  if  a  certain  preliminary  suggestion 
be  borne  in  mind :  It  seems  well  to  notice  that,  even  on  the  assump- 
tion that  an  affirmative  answer  be  given  to  the  above  question,  the 
more  natural  course,  in  the  absence  of  statutes  to  the  contrary, 
would  be  for  the  lex  loci  contractus  to  adopt  as  to  the  contract  of 
a  particular  foreign  corporation,  the  rule  prevailing  in  the  place 
of  incorporation,  thus  imposing  at  least  a  corporate  (or  quasi- 
joint)  obligation,  and  adding,  concurrently,  direct  individual  obli- 
gations if  the  latter  be  declared  by  the  adopted  rule.  As  said  by 
Sir  Richard  Couch,  delivering  the  opinion  of  the  Privy  Council  in 
Bateman  v.  Service:16 

"In  the  argument  for  the  Appellant  it  was  conceded  that  the 
general  principle  was,  as  stated  by  Mr.  Justice  Lindley  in  his  work 
on  partnership,  'that  if  a  company  is  incorporated  by  a  foreign  Gov- 
ernment so  that  by  the  constitution  of  that  company  the  members 
are  rendered  wholly  irresponsible,  or  only  to  a  limited  extent  re- 
sponsible, for  the  debts  and  engagements  of  the  company,  the  lia- 
bility of  the  members  as  such  would  be  the  same  in  this  country  as 
in  the  country  which  created  the  corporation.'  But  it  was  con- 
tended that  the  Legislature  of  Western  Australia  had  *  *  * 
enacted  that  unless  a  foreign  corporation,  carrying  on  business  in 

cated  by  the  statute  under  consideration.  That  is  not  the  question.  De- 
fendant did  come  in  and  write  insurance  under  the  law.  *  *  *  It  took 
its  right  to  write  insurance  cum  onere — the  bitter  with  the  sweet." 

With  the  authorities  already  cited  in  this  note,  compare  Arayo  v. 
Currell  (1830)  1  La.  528,  530,  and  similar  cases  discussed  in  Part  I, 
9  Columbia  Law  Review  511-512;  also  the  cases  cited  in  Part  I,  9  Colum- 
bia Law  Review  503,  n.  25. 

It  is  important  to  observe  that  the  lex  loci  contractus,  in  determining 
the  "vertical"  extent  of  the  corporate  (or  quasi-joint)  obligation,  would 
very  probably  be  conceded  to  be  applicable  pro  tanto  in  determining  the 
"vertical"  extent  of  the  individual  obligations  (by  whatever  law  the  "hori- 
zontal" extent  may  be  thought  to  be  determined  in  the  first  instance). 
Thus,  if  the  insurance  company  in  the  Cravens  case  had  been  a  California 
corporation,  the  absolute  amount  of  a  stockholder's  proportional  individual 
obligation  would  vary  in  direct  proportion  to  the  amount  of  the  corporate 
obligation ;  and  the  latter,  as  shown  by  the  Cravens  case  as  well  as  by  the 
authorities  cited  in  this  note,  is  determined,  as  to  its  extent  or  limitation, 
by  the  lex  loci  contractus. 

"Compare  particularly  Bank  of  Topeka  v.  Eaton  (1899)  95  Fed.  355, 
discussed  in  Part  I,  9  Columbia  Law  Review  515. 

16(i88i)  L.  R.  6  App.  Cas.  386,  389- 
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Western  Australia,  complied  with  this  Ordinance  and  was  regis- 
tered according  to  its  provisions,  its  individual  members  should 
be  liable  to  be  sued  for  its  debts.  It  was  stated,  and  properly,  that 
the  real  question  in  the  case  was  whether  the  Western  Australian 
Legislature  so  enacted. 

"In  considering  that  question,  we  may  first  look  at  the  prin- 
ciple which  is  laid  down  by  Story.  *  *  *  'In  the  silence  of 
any  positive  rule  affirming  or  denying  or  restraining  the  operation 
of  foreign  laws,  Courts  of  justice  presume  the  tacit  adoption  of 
them  by  their  own  Government,  unless  they  are  repugnant  to  its 
policy  or  prejudicial  to  its  interests.'     *     *     *" 

As  an  important  caution  suggested  by  the  reasoning  in  the 
passage  just  quoted,  it  must  be  remembered  that  both  as  to  the 
present  question  and  as  to  almost  all  other  questions  in  the  Con- 
flict of  Laws  there  is  frequently  a  serious  ambiguity  lurking  in  an 
undiscriminating  judicial  statement  that  a  certain  foreign  law  gov- 
erns in  a  given  case.  Accordingly,  in  weighing  many  of  the  pre- 
cedents on  the  present  subject  the  vital  and  difficult  inquiry  must 
be  this :  Is  the  law  of  the  place  of  incorporation  as  such  deemed 
controlling  in  the  first  instance ;  or  is  the  rule  of  that  law  important 
only  because,  for  sufficient  reasons,  it  is  adopted  by  the  lex  loci 
contractus, — the  latter  in  turn  being  applied  by  the  court  of  the 
forum  in  which  the  action  happens  to  be  brought?17  It  is  fre- 
quently very  difficult  to  apply  these  discriminations  to  the  cases, 
but  some  attempt  to  do  so  always  tends  to  clarification.  The  real 
ratio  decidendi  often  seems  to  be  implicit  rather  than  explicit. 

The  authorities  either  actually  or  seemingly  having  a  somewhat 
specific  bearing  on  this  branch  of  the  discussion  may  be  conveni- 
ently considered  in  two  classes,  the  division  being  based  on  the  par- 
ticular point  of  view  from  which  the  present  problem  is  approached: 
first,  cases  involving  or  suggesting  the  question  whether  the  law 
of  the  place  of  incorporation  should  be  applicable  in  the  first 
instance  even  as  to  corporation  debts  contracted  elsewhere;  second, 
cases  directly  involving  or  suggesting  the  question  whether  the 
lex  loci  contractus  should  be  applicable  in  the  first  instance  even 
as  to  debts  contracted  by  corporations  organized  elsewhere. 

Let  us  now  test  the  primary  applicability  of  the  lex  loci  con- 
tractus to  debts  of  foreign  corporations  by  considering  the  first  class 
of  cases.  Suppose  that  by  the  law  of  the  place  of  incorporation,  in 
addition  to  the  ordinary  corporate  obligation,  direct  individual 
obligations  of  limited  extent  are  imposed  upon  the  stockholders — 

17For  further  explanation  of  this  matter,  see  Part  I,  9  Columbia  Law 
Review  520;  Part  II,   10  Columbia  Law  Review  289,  n.  16. 
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that  is,  at  least  so  far  as  transactions  of  that  place  are  concerned. 
By  the  lex  loci  contractus,  on  the  other  hand,  no  direct  individual 
obligations  whatever  are  imposed — that  is,  as  to  domestic  corpora- 
tions. If  under  these  circumstances  any  individual  obligations  are 
to  be  created  against  the  stockholders  of  the  foreign  corporation, 
is  it  the  foreign  law  that  is  applicable  in  the  first  instance  to  deter- 
mine this  result?  As  regards  authority,  the  cases  are  of  such  a 
character  that  only  the  most  cautious  and  qualified  statements  may 
be  ventured.  Despite  the  usual  affirmative  generalizations  of  the 
text-books  and  their  citation  of  multitudinous  cases  more  or  less 
pertinent,18  a  somewhat  careful  search  has  disclosed  only  four 
actual  decisions  on  facts  showing  that  the  corporate  debt  was  con- 
tracted outside  of  the  place  of  incorporation}*  These  decisions 
will  presently  be  considered  with  some  particularity.  But  in  the 
absence  of  space  for  a  more  extended  review,  the  others  may  be 
at  once  eliminated  as  of  very  slight  weight  either  because  of  the 
facts  actually  reported  or  because  of  the  want  of  facts.  In  at  least 
one  case  the  report  shows  explicitly  that  the  place  of  incorporation 
and  the  place  of  contracting  were  one  and  the  same.20  In  some  of 
the  other  cases  the  facts  actually  given  rather  strongly  suggest  that 
the  two  places  were  identical.21  In  still  others  it  is  hardly  possible 
to  do  more  than  guess  whether  the  place  of  contracting  was  the 
same  as  the  place  of  incorporation;  but  for  obvious  reasons  the 
balance  of  probability,  though  slight,  is  in  favor  of  an  affirmative 
conclusion.  It  may  of  course  be  urged  that  even  such  cases  as 
these  are  valuable — especially  as  to  the  more  or  less  ambiguous 
dicta  in  some  of  them — ,  for  the  reason  that  the  very  failure  of  the 
reporter's  statement  and  the  court's  opinion  to  indicate  the  place  of 
contracting  tends  to  show  that  the  court  assumed  it  to  be  immaterial 
that  the  place  of  contracting  might  have  been  different  from  the 
place  of  incorporation.  No  doubt  this  point  has  some  force,  but 
the  latter  is  reduced  to  a  minimum  when  a  careful  examination  of 
the  cases  makes  it  evident  that  counsel  as  well  as  court  made  this 

lwThe  important  authorities  of  the  first  class  are  those  collected  in  Part 
II,  10  Columbia  Law  Review  294,  n.  24,  together  with  Hutchins  v.  New 
England  Coal  Mining  Co.  (Mass.  1862)  4  All.  580,  a  case  which  could  not 
properly  be  cited  in  the  former  note. 

"Flash  v.  Conn  (1883)  109  U.  S.  371;  Hutchins  v.  New  England  Coal 
Mining  Co.  (Mass.  1862)  4  All.  580;  Aldrich  v.  Anchor  Coal  Co.  (1893) 
24  Or.  32,  34;  Farr  v.  Briggs'  Estate  (1900)  72  Vt.  225  (directors'  obligations 
under  South  Dakota  statute;  debt  created  in  Vermont). 

2°Lanigan  v.  North   (1901)   69  Ark.  62. 

2,As  a  typical  case  of  this  group,  see  Whitman  v.  Oxford  Nat.  Bk.  (1900) 
176  U.   S.  559,  503- 
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assumption  on  one  theory  or  another.  More  than  that,  on  the 
very  theory  here  urged  as  sound,  this  assumption  was,  in  the  last 
analysis,  eminently  proper :  if,  as  a  matter  of  common  law,  the  lex 
loci  contractus  consistently  adopts  the  rule  of  the  place  of  incor- 
poration, of  course  it  is,  in  the  absence  of  statute,  immaterial  where 
the  corporate  debt  is  created.  But,  whatever  the  explanation,  the 
fact  remains  that  in  all  of  these  cases  both  counsel  and  court  seem 
to  have  been  primarily  concerned  with  only  two  questions :  ( I ) 
whether  the  liability  sought  to  be  enforced  was  contractual  rather 
than  penal;  (2)  whether  the  remedy  provided  according  to  the 
terms  of  the  foreign  (or  extra-state)  statutes  was  so  peculiar  that 
the  action  to  enforce  the  liability  could  not  be  regarded  as  tran- 
sitory. If  any  "conflict  of  laws"  was  brought  to  the  attention  of 
the  court,  the  contrast  evidently  did  not  relate  to  the  law  of  the 
place  of  contracting  in  opposition  to  the  law  of  the  place  of  incor- 
poration. 

All  that  has  been  said  in  the  preceding  paragraph  applies  even 
to  at  least  two  of  the  four  cases  wherein  it  actually  appears  that 
the  two  places  just  contrasted  were  not  identical,  Flash  v.  Conn22 
and  Aldrich  v.  Anchor  Coal  Co.23 — the  latter  citing  the  former 
as  one  of  its  chief  precedents.  In  the  first  case  named  the  place 
of  contracting  appears  only  by  inference  and  in  neither  case  does 
the  court  attach  any  importance  whatever  to  such  fact.  Flash  v. 
Conn,  decided  by  the  Supreme  Court  of  the  United  States  in  1883, 
has  naturally  been  accepted  as  almost  unquestioned  authority  and 
has  thus  had  by  far  the  greatest  influence  in  determining  the  trend 
and  the  language  of  the  cases  decided  since  that  time.  The  de- 
fendant, a  stockholder  of  a  New  York  corporation,  was  sued  in  a 
federal  court  of  Florida.  As  already  stated,  the  corporate  debt 
appears  inferentially  to  have  been  contracted  in  Florida;  but  this 
fact  is  not  definitely  given  either  in  the  reporter's  statement  or  in 
the  court's  opinion.  The  plaintiff  having  asserted  the  individual 
liability  according  to  the  terms  of  the  New  York  statute,  defend- 
ant's counsel,  as  shown  by  the  brief  reproduced  in  the  report,  re- 
sisted the  action  chiefly  on  two  grounds :  ( 1 )  that  the  New  York 
statute  prescribed  some  exclusive  remedy  which  could  not  be 
given  by  the  Florida  forum;  (2)  that  "the  liability  set  forth  in  the 
declaration,  being  in  the  nature  of  a  penalty  imposed  by  a  statute 
of  New  York,  cannot  be  enforced  in  Florida."     In  holding  the 

"(1883)   109  U.  S.  371,  277. 
53  (1893)  24  Or.  32,  34. 
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defendant  liable,  the  court,  speaking  through  Mr.  Justice  Woods, 
directed  its  opinion  chiefly  to  these  two  points : 

"We  think  the  liability  imposed  by  section  10  is  a  liability  aris- 
ing upon  contract.  The  stockholders  of  the  company  are  by  that 
section  made  severally  and  individually  liable,  within  certain  limits, 
to  the  creditors  of  the  company  for  its  debts  and  contracts.  Every 
one  who  becomes  a  member  of  the  company  by  subscribing  to  its 
stock  assumes  this  liability,  which  continues  until  the  capital  stock 
is  all  paid  up  and  a  certificate  of  that  fact  is  made,  published  and 
recorded.  The  fact  that  the  liability  ceases  when  these  events  take 
place  does  not  change  its  nature  and  make  that  a  penalty  which 
would,  without  such  limitation,  be  a  liability  founded  on  contract." 

Before  discussing  this  passage  it  seems  well  to  have  before  us 
as  showing  the  reasoning  and  the  language  in  a  typical  case  of 
later  date,  the  views  expressed  in  Hancock  Nat.  Bank  v.  Ellis,2* 
a  Massachusetts  authority  involving  the  Kansas  statute.  The  place 
of  the  corporate  debt  cannot  be  ascertained  either  from  the  report- 
er's statement  or  from  the  court's  opinion.  In  giving  the  grounds 
of  decision,  Field,  C.  J.,  quoted  as  follows  from  his  own  opinion  in 
an  earlier  case : 

"The  obligation  imposed  by  the  statutes  of  Ohio  upon  the 
stockholders  for  the  purpose  of  securing  the  payment  of  the  debts 
of  the  corporation  is  quasi  ex  contractu.  It  must  be  taken  that  all 
persons  who  become  stockholders  in  an  Ohio  corporation  know 
the  law  under  which  the  corporation  is  organized,  and  assent  to 
the  liability  which  that  law'  imposes  upon  stockholders,  and  that 
all  persons  who  deal  with  the  corporation  rely  upon  the  liability 
of  the  stockholders  as  security  for  the  payment  of  whatever  debts 
may  be  due  them  from  the  corporation.  It  is  for  the  people  of  the 
legislature  of  each  State  to  determine  to  what  extent,  if  at  all.  the 
stockholders  of  corporations  created  by  the  laws  of  that  State 
shall  be  liable  for  the  debts  of  such  corporations." 

The  reasoning  in  the  passages  quoted  from  Mr.  Justice  Woods 
and  Mr.  Chief  Justice  Field  respectively,  while  perhaps  not  so 
analytical  and  explicit  as  it  might  be,  undoubtedly  represents  a 
serious  attempt  to  show  that  the  stockholders'  individual  liability, 
whenever  it  really  exists  as  the  result  of  such  laze  as  may  be  prop- 
erly applicable,  is  essentially  quasi-contractual  in  its  nature.  But 
it  would  hardly  be  doing  justice  to  the  learned  judges  to  assume 
that  the  argument  contained  in  these  and  many  similar  judicial 
expressions — though  obviously  inadequate  for  the  purpose — was 
intended  to  convince  any  one  of  the  proposition  that  such  liability 
results,  in  the  first  instance,  exclusively  from  the  law  of  the  place 

"(1896)    166  Mass.  414;    (1898)    1-2  Mass.  39. 
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of  incorporation  even  when  the  corporate  debt  is  contracted  else- 
where. If  by  any  possibility  intended  for  that  purpose,  such  argu- 
ment would  seem  to  involve  the  fallacy  of  begging  the  question  or 
reasoning  in  a  circle.  Thus,  if  it  be  urged  that  the  stockholder 
"assents"  or  "agrees"  to  the  liability  defined  in  some  general  law 
of  the  place  of  incorporation,  the  first  remark  to  be  made  is  that 
this  is  often  the  extreme  of  fiction,  since  the  stockholder  really 
doesn't  know  the  terms  of  the  law  in  question.25  But,  more  than 
that,  even  if  he  knows  the  terms  of  the  law  of  the  place  of  incor- 
poration, it  can  hardly  be  said  that  there  is  any  real  assent  or  any 
specific  intention  to  incur  the  liability  unless  we  assume  the  real 
point  now  in  issue.  If>  indeed,  any  real  choice  were  open  to  him, 
he  would,  of  course,  intend  and  consent  to  be  bound  only  by  such 
law  as  purported  to  exonerate  him  from  any  individual  liability. 
It  is  certainly  contrary  to  the  facts  to  say,  e.  g.,  that  a  stockholder 
in  an  Ohio  corporation  "assents"  to  the  liability  defined  by  the 
Ohio  law,  even  as  to  debts  incurred  outside  of  that  State,  unless 
we  assume  as  a  premise  that,  nolens  volens,  regardless  of  any  genu- 
ine consent  or  intention  on  his  part  to  become  bound,  his  mere 
joining  the  corporation  and  participation  in  its  activities  and  profits 
subjects  him  to  the  liability  in  question.  In  truth,  the  stockholder 
by  initiating  and  continuing  his  relation  to  a  corporation  organized 
and  authorized  to  do  certain  things  does,  by  his  voluntary  conduct, 
subject  himself  to  such  obligations  and  liabilities  as  necessarily 
grow  out  of  the  relation  referred  to ;  but  surely  he  does  not  "agree" 
or  "assent"  or  "contract"  or  "intend"  to  be  subject  to  any  others! 
If,  therefore,  it  be  the  fact  that  the  law  of  the  place  of  incorpora- 
tion is  applicable,  in  the  first  instance,  only  to  debts  incurred  in  that 
place,  and  if  as  to  debts  contracted  in  some  other  place  the  law  of 
such  other  place  is  determinative  in  the  first  instance,  doubtless  any 
stockholder  accurately  informed  as  to  the  conflict  of  lazvs,  upon  be- 
coming a  member  of  the  corporation  and  continuing  to  participate 
in  its  profits,  would  expect  to  be  bound,  as  to  the  first-mentioned 
debts,  by  the  law  of  the  place  of  incorporation  (and  contracting), 
and  as  to  the  last-mentioned  debts  by  the  law  of  the  place  where 
they  were  contracted.  In  view  of  these  suggestions  can  there  be 
any  doubt  that  the  notions  of  "knowledge,"  "intention,"  "assent," 
and  "agreement  to  be  bound"  are,  in  the  present  connection,  utterly 
worthless  fictions,  impossible  of  application  and  calculated  merely  to 

^See,  e.  g.,  Cashing  v.  Perot   (1896)    175  Pa.  66,  70,  72,  73.  discussed  in 
Part  II,  10  Columbia  Law  Review  292-293. 
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befog  serious  legal  questions  that  in  the  last  analysis  are,  despite 
the  language  of  the  judges,  decided  according  to  objective  and 
substantial  considerations  of  justice  and  policy? 

There  appears  to  be  another  difficulty  with  the  supposed  view- 
that  the  law  of  the  place  of  incorporation  should  control  in  the 
first  instance  even  as  to  transactions  occurring  outside  of  such 
place.  In  substance  it  is  said  in  many  of  the  cases  belonging  to  the 
group  now  before  us  that  the  individual  liability  "arises  under  the 
contract  of  subscription  to  the  capital  stock,  made  in  becoming  a 
shareholder  ;"26  and  this  idea  seems  to  pervade  the  passages  already 
taken  from  Mr.  Justice  Woods  and  Mr.  Chief  Justice  Field  respec- 
tively. If  the  brief  statement  last  quoted  were  entirely  adequate, 
there  might  indeed  be  some  plausibility  as  to  the  primary  appli- 
cability of  the  law  of  the  place  of  incorporation.  Suppose,  how- 
ever, that  there  are  in  fact  no  creditors  when  the  stockholder  joins. 
How  can  any  direct  individual  obligations  arise  at  that  time  in 
favor  of  creditors?  When  the  stockholder  joins  the  corporation, 
who  is  the  obligee  of  the  obligation  supposed  to  arise  at  that 
moment?  Does  the  obligation  run  in  favor  of  the  corporation 
as  the  formal  obligee,  with  the  future  creditors  as  the  potential 
and  anonymous  third-party  beneficiaries  ?27  Of  course  this  is  utterly 
inconsistent  with  the  real  nature  of  the  direct  individual  obliga- 
tions with  which  we  are  now  concerned.28  As  heretofore  urged  at 
greater  length.29  these  obligations,  growing  out  of  the  stockholder's 
participation  in  the  activities  and  profits  of  the  corporate  under- 
taking, spring  into  actual  existence  only  when  the  corporate  debt  is 
contracted :  the  corporate  obligation  and  the  individual  obligations 
arise  simultaneously.  This  is  concisely  explained  by  Mr.  Justice 
Butler  in  Paine  v.  Stewart,30  a  clearly  reasoned  Connecticut  case : 

26Language  of  Knowlton,  J.,  in  Broadway  Nat.  Bk.  v.  Baker  (1900) 
176  Mass.  294,  296. 

^Compare  Kulp  v.  Fleming  (1901)  65  Oh.  St.  321.  338:  '*It  was  an 
offer  to  become  liable  on  the  part  of  the  stockholders,  accepted  by  the 
creditor  when  the  credit  was  given,  and  thus  became  a  contract,  made,  it 
is  true,  not  directly  with  the  creditor,  rather  with  the  corporation  perhaps, 
but  one  which  was  for  the  benefit  of  the  creditors,  and  to  which,  upon  well- 
settled  principles  in  this  state,  the  creditors  have  the  right  to  resort." 

^See  Pulsifer  v.  Greene  (1902)  96  Me.  438,  445:  "*  *  *  It  is  not 
an  asset  of  the  corporation,  adds  nothing  to  its  pecuniary  resources,  and  is 
not  available  to  or  enforceable  by  the  corporation   itself.     * 

Contrast  the  cases  wherein  the  obligation  runs  "to  the  corporation"  for 
the  benefit  of  the  creditors.  These  are  given  in  Part  II,  10  Columbia  Law 
Review  285,  n.  8. 

^See  the  authorities  discussed  in  the  introductory  article,  9  Columbia 
Law  Review  285-320. 

30  (1866)  33  Conn.  516,  529. 
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"The  act  of  Minnesota,  which  authorized  the  organization  of 
the  bank,  constituted  it  a  corporation  and  gave  the  stockholders 
corporate  powers,  and  imposed  upon  them  corporate  liabilities,  but 
it  also  imposed  upon  them  individual  liability  to  a  limited  amount 
and  in  general  terms.  These  obligations  are  independent  and  both 
absolute.    *    *    * 

"The  liabilities  then  are  independent  and  coexistent  and  the 
individual  liability  *  *  *  is  operative  upon  the  stockholders 
while  such  *  *  *  substantially  as  if  no  corporation  existed 
legally  and  the  debts  had  been  contracted  on  their  behalf  as  an 
association  of  individuals."31 

From  the  considerations  thus  far  presented  it  may  well  be 
thought  that  no  great  importance  need  be  attached  to  Flash  v.  Conn 
and  Aldrich  v.  Anchor  Coal  Co.,  two  of  the  four  cases  in  which  it 
appears  either  by  inference  or  by  direct  statement  that  the  cor- 
porate debt  was  created  outside  of  the  place  of  incorporation.  It 
is  more  difficult,  however,  to  dispose  of  a  third  case  belonging 
to  this  small  group, — Hutckins  v.  New  England  Coal  Mining  Com- 
pany.32 This  is  a  notable  exception  for  the  reason  that  both  coun- 
sel and  court  consciously  and  explicitly  directed  their  reasoning  to 
the  very  "conflict  of  laws"  with  which  we  are  now  concerned. 
Prima  facie,  the  issue  could  hardly  have  been  raised  by  defendants 
in  a  more  favorable  jurisdiction,  for  Massachusetts  tends  very 
strongly  to  adhere  to  the  rule  that  the  lex  loci  contractus  "governs 
the  nature,  interpretation  and  obligation  of  all  contracts."  The 
statutes  of  this  State  provided  for  some  sort  of  individual  liability 
on  the  part  of  the  stockholder  in  case  of  non-compliance  with  cer- 
tain provisions.  A  Massachusetts  corporation  having  contracted 
certain  obligations  in  Rhode  Island,  the  plaintiffs,  citizens  of  the 
latter  State,  brought  their  action  in  Massachusetts.  The  stock- 
holders asked  the  trial  court  to  rule  that  their  liability  depended  on 
the  law  of  Rhode  Island  (evidently  meaning  the  law  of  that  State 
relating  to  stockholders  in  Rhode  Island  corporations).  The  upper 
court  held  that  this  ruling  was  properly  refused,  Bigelow,  C.  I., 
rendering  the  opinion.  The  reasoning  of  the  latter,  it  is  respectfully 
submitted,  is  extremely  difficult  to  follow  ;  and  it  may  be  doubted 
whether  all  of  its  suggestions  and  implications  are  entirely  con- 

31Compare  Finch,  J.,  in  Rogers  v.  Drucker  (1892)  131  N.  Y.  490,  492: 
"  *  *  *  in  such  a  case  the  liability  is  not  so  much  created  by  the  statute 
as  retained  and  preserved  under  the  corporate  form ;  *  *  *  but  for 
the  latter  the  stockholders  would  have  been  liable  as  partners,  and  the 
statute  continued  that  primary  and  original  liability  until  the  requisites 
of  a  corporate  exemption  were  fully  supplied." 

32(Mass.  1862)   4  All.  580. 
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sistent  with  one  another.  Although  the  opinion  must  be  read  as  an 
entirety  in  order  to  be  fairly  evaluated,  and  although  every  sentence 
might  afford  the  basis  of  interpretative  comment,  the  limits  of  space 
make  it  possible  to  quote  merely  a  few  extracts,  the  latter  being 
numbered  by  the  writer  for  the  purpose  of  subsequent  convenient 
reference  : 

"(i)  The  rule  of  law  that  the  lex  loci  contractus  regulates  and 
governs  the  nature,  interpretation  and  obligation  of  all  contracts 
is  indisputable ;  but  it  cannot  be  applied  in  the  present  case  to  defeat 
the  right  of  the  plaintiffs  to  hold  the  stockholders  *  *  *  liable 
for  the  debts  of  the  corporation.  *  *  *  (2)  The  suit  is  brought 
against  a  corporation  created  by  a  statute  of  this  commonwealth, 
which,  ex  proprio  vigore,  had  no  force  or  validity  in  the  state  of 
Rhode  Island.  *  *  *  (3)  But  the  comity  of  states  *  *  * 
extends  to  corporations  the  privilege  of  exercising  the  powers 
conferred  by  their  charters  beyond  the  limits  of  the  state  or  country 
in  which  they  have  their  origin  and  legitimate  existence.  The  only 
restriction  *  *  *  is,  that  in  thus  giving  effect  to  foreign  statutes, 
a  state  is  careful  to  see  that  *  *  *  the  policy  of  its  own  laws 
is  in  no  way  contravened  or  impaired.  (4)  It  results  from  these 
familiar  principles  that  when  a  corporation  goes  into  a  state  other 
than  that  which  created  it,  and  enters  into  a  contract  with  the 
citizens  of  that  state,  it  exercises,  not  a  power  or  authority  derived 
from  the  law  of  the  place  of  the  contract,  but  it  acts  solely  by  vir- 
tue of  the  rights  conferred  by  the  law  of  the  place  of  its  creation. 

*  *  *  (5)  It  is  *  *  *  a  fallacy  to  say  that  the  binding  force 
and  obligation  of  a  contract  made  by  a  corporation  in  a  foreign 
state  or  country  depend  entirely  on  the  local  laws  of  the  place 
where  the  contract  is  entered  into.  Such  a  statement  is  only  par- 
tially true.  The  foreign  law  would  doubtless  regulate  and  govern, 
the  nature,  interpretation  and  obligation  of  the  contract  in  all  re- 
spects, except  so  far  as  they  depended  on  the  extent  of  the 
powers  conferred  by  the  charter  of  the  corporation  upon  the 
artificial  person  which  it  created.  (6)  These  a  foreign  state  could 
neither  enlarge  nor  abridge.  It  could  only  restrict  or  prohibit  their 
exercise  within  the  limits  of  its  jurisdiction.  (7)  But  in  the  ab- 
sence of  any  such  limitation  *  *  *  the  'comity  of  contract/  as  it 
may  be  called,  embraces  and  recognizes  the  artificial  person  which 
another  state  has  created,  with  all  its  capacities  and  powers,  and  all 
the  obligations  and  liabilities,  which  by  the  law  of  the  place  of  its 
origin  and  creation  constitute  the  essential  features  of  its  legal 
existence.    To  this  extent,  the  lex  loci  contractus  does  not  apply. 

*  *  *  (8)  The  laws  of  the  state  of  Rhode  Island,  applicable  to 
the  powers  and  functions  of  its  domestic  corporations,  did  not  in 
any  degree  operate  to  change  the  nature  or  extent  of  the  liability 
of  this  corporation  or  of  its  stockholders  for  the  corporate 
debts  to  creditors  seeking  to  enforce  them  in  the  courts  of  this 
state.    *    *    *  " 
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It  is  believed  that  these  quotations,  whether  considered  in- 
dependently or  compared  with  one  another,  constitute  striking 
evidence  of  the  difficulty  of  maintaining  the  supposed  proposi- 
tion that  the  law  of  the  place  of  incorporation  should  be  the 
primary  rule  as  distinguished  from  the  final  rule.  A  number  of 
specific  observations  may  now  be  ventured:  (a)  Extract  (4) 
appears  substantially  inconsistent  with  extracts  (2)  and  (3),  for 
it  is  difficult  to  discover  how  the  law  of  the  place  of  contract  can 
grant  the  privilege  of  exercising  a  legal  power  without  granting 
the  legal  power  itself.  Doesn't  the  former  presuppose  the  latter  and 
must  they  not  be  derived  from  the  same  law?  (b)  The  pivotal 
proposition  of  extract  (4),  being  inadequate,  if  not  misleading, 
should  be  compared  with  the  reasoning  in  Bank  of  Augusta  v. 
Earle33  and  other  cases,  (c)  In  evaluating  extract  (5),  it  must  be 
remembered  that  the  learned  judge,  being  dominated  by  the  "fiction 
theory,"  is  doubtless  referring  to  the  contract  of  the  corporate 
entity,  as  such,  (d)  As  regards  extract  (6),  if  by  any  possibility 
the  language  thereof  could  be  taken  to  mean  that  the  lex  loci  con- 
tractus could  not  consent  to  admit  a  foreign  corporation  and  at  the 
same  time  enlarge  the  individual  liability  of  its  stockholders,  it  is 
noteworthy  that  a  precisely  similar  line  of  reasoning,  on  being  ad- 
vanced by  defendant's  counsel  in  the  leading  case  of  Pinney  v.  Nel- 
son, was  unanimously  rejected  by  the  Supreme  Court  of  the  United 
States,  (d)  Extracts  (3),  (7),  and  (8), — particularly  extract  (7) 
— strongly  suggest  what  is  believed  to  be  the  true  principle  on 
which  to  rest  the  decision,  viz.,  that,  in  accordance  with  the  ideas 
expressed  in  Batcman  v.  Service?*  the  Rhode  Island  law,  the  lex 
loci  contractus,  was  to  be  regarded  as  "silently"  adopting  the 
Massachusetts  rule  of  individual  liability,  so  far  as  Massachusetts 
corporations  were  concerned.  In  harmony  with  this  idea,  extract 
(8)  is  useful  in  suggesting  that,  as  a  matter  of  common  law,  the 
Rhode  Island  law,  even  though  controlling  in  the  first  instance, 
doesn't  necessarily  apply  to  stockholders  in  Massachusetts  cor- 
porations the  same  rules  that  it  imposes  on  stockholders  in  Rhode 
Island  corporations.35    When,  therefore,  at  the  end  of  extract  (7), 

:;:1Per  Taney,  C.  J.  (1839)  13  Pet.  517,  589:  "Every  power,  however,  of 
the  description  of  which  we  are  speaking,  which  a  corporation  exercises 
in  another  state,  depends  for  its  validity  upon  the  laws  of  the  sovereignty 
in  which  it  is  exercised;  and  a  corporation  can  make  no  valid  contract 
without  their  sanction,  express  or  implied." 

''See  ante.  pp.  525-526. 

"'Compare  the  passage  quoted  from  Dicey  in  Part  I,  9  Columbia  Law 
Review  511. 
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the  learned  judge  says,  "To  this  extent,  the  lex  loci  contractus  does 
not  apply,"  may  not  the  true  meaning  be  implicitly,  if  not  ex- 
plicitly— that  because  of  the  so-called  "comity  of  contract"  this 
law  does  not  apply  as  the  final  rule?  If  so,  the  ambiguity  of  the 
statement  would  be  entirely  comparable  to  that  lurking  in  the  fre- 
quently repeated  proposition  that  the  devolution  of  the  personal 
property  of  a  decedent  is  governed  by  the  law  of  his  domicile 
(rather  than  by  the  law  of  the  situs).36  While  it  must  be  ad- 
mitted that  some  of  Chief  Justice  Bigelow's  dicta  seem  hostile  to 
the  explanation  here  suggested,  it  is  proper  to  remember  that  he 
was  but  one  of  six  judges  rendering  the  actual  decision  on  the 
facts  before  them. 

Whatever  may  be  thought  of  this  explanation  as  applied  to 
the  Hutchins  case,  there  appears  to  be  nothing  inconsistent  there- 
with in  Farr  v.  Brigg's  Estate?1  the  last  of  the  four  cases  of  the 
present  group  in  which  it  affirmatively  appears  that  the  corporate 
debt  was  created  outside  of  the  place  of  incorporation.  By  the 
South  Dakota  statutes  directors  of  corporations  were  made  jointly 
and  severaly  liable,  on  certain  contingencies,  for  the  debts  of  the 
latter.  A  corporation  of  this  State  having  contracted  a  debt  in 
Vermont  and  an  action  against  a  director  having  been  brought  in 
the  latter  State,  Tyler,  J.,  speaking  for  the  Supreme  Court,  said : 

"The  question  is  whether  the  statute  had  any  extra-territorial 
force — whether  creditors  outside  the  limits  of  that  State  have  any 
remedy  by  virtue  of  its  provisions.  It  is  well  settled  that  penal 
statutes  will  receive  no  recognition  and  are  not  enforceable  in 
other  States  than  the  ones  in  which  they  were  enacted.  *  *  * 
The  defendant  estate  claims  that  the  statute  is  strictly  penal.  *  *  * 
The  creditors  *  *  *  have  a  remedy  by  virtue  of  the  quasi-con- 
tract which  the  directors  entered  into  with  them  when  the  sales 
of  securities  were  made.  *  *  *  The  obligation  which  is  the  statute 
imposed  on  the  directors  not  to  create  debts  beyond  a  certain  limit 
entered  into  the  contracts  of  sales  of  securities  which  the  directors 
made  through  their  agents.  The  directors  created  the  debt  in  this 
jurisdiction,  and  the  statute  of  the  sister  state  fixes  the  extent  of 
their  liability.  *  *  *  'The  liability  arises  out  of  the  assent  to  the 
contract  creating  the  debt.'  " 

What  does  the  Vermont  court  say  in  substance  and  effect?  Not 
that  the  liability  is  created  by  the  South  Dakota  statute,  but,  on  the 
contrary,  that  the  "directors  created  the  debt"  in  Vermont,  that  the 

MSee  as  to  this,  Part  I,  9  Columbia  Law  Review  520,  n.  65;  also  the 
discriminating  statement  of  Holmes.  J.,  in  Blackstone  v.  Miller  (1903) 
188  U.  S.  189,  204. 

37  (1900)  72  Vt.  225,  227,  231. 
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liability  "arises  out  of  the  assent  to  the  contract  creating  the  debt," 
and  that  the  South  Dakota  statute  "will  receive  *  *  *  recogni- 
tion" and  "fixes  the  extent  of  their  liability." 

Let  us  now  change  the  point  of  view  by  considering  the  second 
class  of  cases  previously  outlined, — that  is,  the  cases  directly  in- 
volving or  suggesting  the  question  whether  the  lex  loci  contractus 
should  be  applicable,  in  the  first  instance,  even  as  to  debts  con- 
tracted by  foreign  or  extra-state  corporations.  In  these  cases — in 
marked  contrast  to  the  first  class — the  ultimate  question  is,  as  a 
rule,  squarely  contested  by  counsel  and  avowedly  considered  by 
the  court.  It  is  not  surprising,  therefore,  that  the  opinions  of  the 
latter  are  far  more  incisive  and  comparatively  free  from  uncer- 
tainty and  ambiguity. 

To  begin  with,  it  is  well  settled,  as  a  general  common  law  rule, 
that  if  the  law  of  the  place  of  incorporation  imposes  no  direct  in- 
dividual obligations  whatever,  the  lex  loci  contractus  {even  if 
deemed  controlling  in  the  first  instance)  will  in  fact  impose  on  the 
stockholders  of  a  foreign  or  extra-state  corporation  neither  part- 
nership obligations  nor  any  other  individual  obligations,  but,  on 
the  contrary,  merely  a  corporate  (or  quasi-joint)  obligation.38  This, 
as  stated,  represents  the  general  rule  as  to  what  the  common  late 
actually  does ;  and  the  reasons  for  such  rule  have  already  been 
given  in  the  quotation  from  Bate  man  v.  Service.  Consistently,  how- 
ever, with  the  intimations  of  that  case  and  others,  and  in  har- 
mony with  the  views  here  urged  as  sound,  even  the  common  law 
of  a  given  jurisdiction  may — whenever  its  policy  seems  to  require 
such  a  result — depart  from  the  general  "rule  of  comity"  and  hold 
the  stockholders  to  unlimited  partnership  obligations.  This  seems 
to  be  the  chief,  if  not  the  only,  ratio  decidendi  of  a  few  cases.39 

^Bateman  v.  Service  (1881)  L.  R.  6  App.  Cas.  386,  389  (for  facts  and 
opinion,  see  Part  II,  10  Columbia  Law  Review  324-325)  ;  Second  Nat.  Bk. 
v.  Hall  (1878)  35  Oh.  St.  158,  167  (for  facts  and  opinion,  see  Part  II, 
10  Columbia  Law  Review  323-324).  Compare  Newby  v.  Van  Oppen  (1872) 
L.  R.  7  Q-  B.  293,  294. 

For  similar  reasons  if  a  tort  is  committed  by  a  foreign  limited  liability 
corporation,  in  the  absence  of  statute  the  lex  loci  delicti  will  in  general 
impose  no  individual  obligations  ex  delicto  upon  the  stockholders,  but, 
on  the  contrary,  only  a  corporate  (or  quasi-joint)  obligation.  Merrick 
v.  Van  Santvoord  (1866)  34  N.  Y.  208;  Demarest  v.  Flack  (1891)  128 
N.  Y.  205.  See,  to  the  same  effect,  General  Steam  Navigation  Co.  v. 
Guillou  (1843)  11  M.  &  W.  877;  Newby  v.  Van  Oppen  (1872)  L.  R. 
7  Q.  B.  293,  294. 

"Cleaton  v.  Emery  (1892)  49  Mo.  App.  345,  353,  352,  355  (corporation 
chartered  in  Colorado,  the  stockholders  intending  to  do  business  ex- 
clusively or  almost  exclusively  in  Missouri.  Gill,  J. :  "The  state  of  Colo- 
rado   attempted    here    by    this    incorporation    to    create    and    send    out    to 
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In  accordance  with  the  present  assumption  as  to  the  primary 
applicability  of  the  lex  loci  contractus,  this  law  may,  as  a  result  of 
statutory  modification,  bring  about  an  even  more  extensive  depar- 
ture from  the  general  rule  actually  adopted  by  the  common  law. 
The  language  and  the  reasoning  of  Second  National  Bank  v.  Halli0 
and  Bateman  v.  Service,'11  already  noticed  at  some  length,  give 
abundant  support  to  this  conclusion ;  and  the  same  thing  is  true 
of  two  New  York  cases,  Merrick  v.  Van  Santvoord*2  and  Demar- 
est  v.  Flack.**  The  judicial  views  announced  therein  relate  primar- 
ily to  unlimited  obligations  ex  delicto  but  undoubtedly  apply  with 
equal  force  to  unlimited  obligations  ex  contractu.  The  following 
extracts  from  Mr.  Justice  Porter's  opinion  in  the  first  case  are  self- 
explanatory  : 

"The  defendant  Van  Santvoord  was  not  a  party  to  the  con- 
tract with  the  proprietors  of  the  Camden,  and  he  did  not  navigate 
the  steamboat  by  which  that  vessel  was  towed.  He  neither  owned 
nor  chartered  the  Cayuga,  nor  did  he  take  any  part,  as  agent  or 
otherwise  in  chartering  it.  He  was  held  liable  on  the  sole  ground 
that  he  was  a  stockholder  in  the  Steam  Navigation  Company.  *  *  * 
No  laze  of  New  York  has  imposed  such  liability  on  the  members  of 
foreign  corporations,  as  a  condition  to  the  exercise  here  of  rights 
derived  from  other  governments,  and  recognized  by  the  rules  of 
general  comity.  *  *  *  The  rules  of  comity  are  subject  to  local 
modification  by  the  lav  making  power;  but  until  so  modified,  they 
have  the  controlling  force  of  legal  obligation." 

another  state  this  organized  entity,  not  to  do  business  within  its  own 
realm,  but  to  carry  on  such  business  altogether  in  another  state.  *  *  * 
To  concede  its  validity  and  recognize  its  existence  is  to  admit  authority 
in  another  state  to  direct  the  granting  of  such  franchises  in  the  borders 
of  this  commonwealth ;  in  short  to  yield  to  Colorado  the  partial  exercise 
of  our  state's  sovereignty.")  ;  Empire  Mills  v.  Olston  Grocery  Co.  (Tex. 
1891)  15  S.  W.  200;  s.  c.  15  S.  W.  505,  508;  compare  Merrick  v. 
Brainard  (N.  Y.  i860)  38  Barb.  574  (this  case  was  reversed  in  34  N.  Y. 
208,  not  on  the  ground  that  there  was  any  absence  of  power  on  the  part 
of  the  lex  loci  delicti,  but  on  the  ground  of  the  rules  of  "comity,''  etc.). 

See  Professor  E.  H.  Warren  (1908)  21  Harv.  L.  Rev.  323:  "Where 
associates  are  incorporated  by  State  M,  they  cannot  act  as  a  corporation 
in  State  N,  unless  the  courts  of  State  N  see  fit  to  give  validity  to  the 
incorporation.  Where  the  courts  of  State  N  have  refused  to  give  validity 
to  a  foreign  incorporation,  they  have  held  the  associates  to  full  liability  on 
their  contracts." 

See  also  Merrick  v.  Van  Santvoord  (1866)  34  N.  Y.  208,  210-213,  217; 
Demarest  v.  Flack  (1891)  128  N.  Y.  205,  214;  and  compare  Bank  of 
Augusta  v.  Earle  (1839)  13  Pet.  519,  586;  Hill  v.  Beach  (1858)  12  N.  J. 
Eq.  31.  35,  36,  43;  Taylor  v.  Branham  (1895)  35  Fla.  297;  Duke  v. 
Taylor  (1896)   37  Fla.  64. 

40 (1878)  35  Oh.  St.  158,  167. 

n(i88i)  L.  R.  6  App.  Cas.  386,  388-389. 

"(1866)  34  N.  Y.  208,  210-212,  217. 

43(i89i)    128  N.  Y.  205,  214. 
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It  is  obvious  that  the  corporate  (or  quasi-joint)  obligations  and 
the  proportional  individual  (or  several)  obligation  imposed  by  the 
law  of  California  as  concurrent  burdens,  are,  taken  together,  far 
less  onerous  as  to  each  stockholder  than  the  unlimited  joint  obliga- 
tion of  an  ordinary  partner.  Accordingly,  if  the  sovereign  power 
of  the  place  of  contracting  can  legitimately  modify  the  "rules  of 
comity"  even  to  the  extent  of  imposing  unlimited  partnership  obli- 
gations on  the  stockholders  of  foreign  corporations,  it  seems  to  fol- 
low, as  an  a  fortiori  proposition,  that  the  particular  constitutional 
and  legislative  enactments  of  California  are  not  mere  brutuni  fid- 
men.  The  leading  case  favoring  this  view  is  Finney  v.  Nelson, 4i  de- 
cided in  1901  by  the  Supreme  Court  of  the  United  States.  The  six 
defendants  sued  in  the  California  courts  were  citizens  and  residents 
of  California  owning  in  the  aggregate,  278  shares  in  a  certain 
Colorado  corporation, — the  total  number  of  shares  issued  being 
1311.    The  articles  of  incorporation  provided  as  follows : 

"The  said  company  is  created  for  the  purpose  of  earning  on 
part  of  its  business  beyond  the  limits  of  the  State  of  Colorado,  and 
the  principal  office  of  said  company  in  the  State  shall  be  kept  at 
the  city  of  Denver,  Arapahoe  County,  and  the  principal  plant  and 
principal  operations  of  said  company  beyond  the  limits  of  the  State 
shall  be  in  Los  Angeles  County,  State  of  California,  and  such  other 
places  in  the  State  of  California  as  may  be  decided  upon  by  the 
board  of  directors.  The  principal  business  of  said  company  in  the 
State  of  Colorado  shall  be  carried  on  in  Arapahoe  County." 

The  corporate  indebtedness  forming  the  basis  of  the  action  was 
created  by  contracts  made,  executed  and  to  be  performed  in  Cal- 
ifornia. According  to  the  stipulation  made  at  the  trial,  "under  the 
laws  of  the  State  of  Colorado  a  stockholder  in  a  corporation  is  not 
liable  for  any  portion  of  the  indebtedness  of  said  corporation."  In 
conjunction  with  these  facts  affirmatively  appearing,  it  seems 
proper  to  emphasize  that,  neither  in  the  reporter's  statement  nor 
in  the  court's  opinion,  is  there  any  intimation  that  these  six  defend- 
ants were  original  incorporators,45  that  they  had  any  actual  con- 
nection with  the  business  of  the  company  save  as  ordinary  stock- 
holders, that  they  had  any  knowledge  of  the  laws  of  California,  or 
that  the  business  of  the  company  either  was,  or  was  intended  to  be, 
transacted  exclusively  in  California.     An  action  based  on  the  Cal- 

"(1901)  183  U.  S.  144- 

"In  Risdon  Iron  etc.  Works  v.  Furness  [1906]  7  K.  B.  49,  58,  Collins, 
M.  R.,  in  purporting  to  "distinguish"  Pinney  v.  Nelson,  seems  to  make 
this  assumption. 
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ifornia  statute  having  been  brought  in  the  courts  of  that  State,  and 
judgment  having  gone  against  the  defendants,  the  case  was  brought 
by  writ  of  error  to  the  Supreme  Court,  the  most  important  conten- 
tion being  that  "an  attempt  to  enforce  the  statutory  provisions  of 
California  so  far  as  to  change  the  personal  liability  of  corporators 
in  the  foreign  corporation,  is  in  conflict  with  the  due  process  and 
equal  protection  clauses  of  the  first  section  of  the  Fourteenth 
Amendment." 

In  unanimously  deciding  that  the  California  statute  was  appli- 
cable in  accordance  with  fundamental  principles,  the  court,  speak- 
ing by  the  late  Mr.  Justice  Brewer,  said : 

"*  *  *  it  may  be  said  that  ordinarily  it  is  controlled  by  the 
law  of  the  State  in  which  the  incorporation  is  had.  That  is  the 
place  of  contract,  and,  generally,  the  law  of  the  place  where  a  con- 
tract is  made  governs  its  nature,  interpretation  and  obligation. 
*  *  *  As  then  a  corporation  can  have  no  legal  existence  out- 
side of  the  State  in  which  it  is  incorporated,  the  contract  of  the 
stockholders  with  one  another,  by  which  the  corporation  is  created, 
is  presumed  to  have  been  made  with  reference  to  the  laws  of  that 
State,  nothing  being  said  in  the  charter  to  the  contrary.  *  *  * 
Now  when  they  in  terms  specified  that  they  were  framing  a  cor- 
poration for  the  purpose  of  having  that  corporation  do  business  in 
California  is  it  not  clear  that  they  were  contracting  with  reference 
to  the  laws  of  that  State  ?  Contracting  with  reference  to  the  laws 
of  that  State  they  must  be  assumed  to  knon1  the  provisions  of  those 
lazvs.  *  *  *  How  can  it  be  said  that  those  laws  do  not  enter 
into  the  contract  and  control  as  to  all  business  done  in  pursuance 
of  that  contract  within  the  limits  of  California?  Suppose  these 
same  stockholders  in  Colorado  had  formed  a  partnership  with  the 
expressed  intent  of  carrying  on  business  in  California,  would  not 
that  expressed  intent  be  a  clear  reference  to  the  laws  of  California 
and  an  incorporation  of  those  laws  into  the  liabilities  created  by  the 
partnership  business  in  California?     *     *     * 

"Parties  may  contract  with  special  reference  to  carrying  on  busi- 
ness in  separate  States,  and  when  they  make  an  express  contract 
therefor  the  business  transacted  in  each  of  the  States  will  be 
affected  by  the  laws  of  those  States,  and  may  result  in  a  difference 
of  liability.  Neither  is  it  necessary  to  express  any  opinion  upon 
the  question  zvhether  the  defendants  could  have  been  held  liable 
under  the  California  statutes,  independently  of  the  provisions  of 
the  Colorado  charter.  All  that  we  here  hold  is  that  when  a  cor- 
poration is  formed  in  one  State,  and  by  the  express  terms  of  its 
charter  it  is  created  for  doing  business  in  another  State,  and  busi- 
ness is  done  in  that  State,  it  must  be  assumed  that  the  charter  con- 
tract was  made  with  reference  to  its  laws  ;  and  the  liabilities  which 
those  laws  impose  will  attend  the  transaction  of  such  business." 
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In  dealing  with  certain  later  cases  some  reference  will  be  made 
to  specific  points  in  Mr.  Justice  Brewer's  opinion.  For  the  present 
it  is  sufficient  to  note  that  Pinney  v.  Nelson  was  followed  as  un- 
questioned persuasive  authority  in  Peck  v.  Noee,iS  a  California 
case  reaching  the  same  decision  on  a  similar  set  of  facts  relating  to 
a  Nevada  corporation.47 

5.  The  individual  obligation  of  F,  the  New  York  stockholder, 
as  to  the  debt  incurred  in  California. 

This  type  case  differs  from  case  No.  "4"  in  only  one  particular : 
In  both  the  debt  is  assumed  to  have  been  contracted  by  the  Copper 
King,  Limited,  in  California ;  but  under  the  facts  now  before  us 
the  defendant  stockholder  is  supposed  to  be  a  New  Yorker  rather 
than  a  Californian.  It  is  difficult  to  see  how  this  distinction  could 
be  deemed  controlling.  Of  course  neither  mere  physical  presence 
nor  citizenship  in  a  given  jurisdiction  is  necessarily  a  prerequisite 
to  the  primary  applicability  of  its  law.  This  is  shown  not  only 
by  the  plentiful  cases  relating  to  ordinary  foreign  principals  and 
foreign  partners,  but  also  by  the  numerous  decisions  sustaining  the 
individual  liability  of  foreign  stockholders  for  debts  of  corporations 
contracted  within  the  State  of  incorporation.48  In  addition  to  this, 
it  is  clear  that  from  the  beginning  to  the  end  of  Mr.  Justice 
Brewer's  opinion  there  is  not  the  slightest  intimation  that  any  dis- 
tinction is  to  be  taken  on  the  basis  of  residence  or  citizenship.  On 
the  contrary,  the  trend  of  his  entire  argument  is  against  such  a 
diversity.  The  differential  element  now  in  question  was  present 
in  Thomas  v.  Matthiessen,49  decided  about  a  year  ago  by  a  United 
States  District  Judge  of  New  York.  The  defendant,  a  citizen  of 
New  York  and  a  stockholder  in  an  Arizona  corporation,  was,  at  all 
times,  as  he  alleged,  without  knowledge  of  the  California  statute. 
The  corporation,  having  been  specifically  authorized  by  its  articles 
to  do  business  in  California,50  constructed  a  hotel  and  in  connection 
therewith  contracted  debts  in  that  State.    The  case  thus  appears  to 

.    "(igoS)   154  Cal.  351,  354. 

47See  also,  in  accord.  Chcsley  v.  Soo  Lignite  Coal  Co.  (N.  D.  1909) 
121  N.  W.  73  (North  Dakota  statute  provides  for  individual  obligations  of 
stockholders  in  foreign  corporations  failing  to  file  copy  of  their  articles, 
etc. ;  stockholders  of  South  Dakota  corporation  doing  business  in  North 
Dakota  held  liable;  applicability  of  North  Dakota  statute  taken  for 
granted) . 

48See  authorities  collected  and  discussed  in  Part  II,  10  Columbia  Law 
Review  294,  n.  24. 

49(ioo9)   170  Fed.  362,  363. 

MThis  fact,  though  not  stated  in  the  report,  appears  from  the  record 
of  the  case. 
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have  been  substantially  like  Pinney  v.  Nelson.  Yet  District  Judge 
Martin,  while  deciding  pro  forma  against  the  defendant  in  order 
to  facilitate  a  speedy  appeal,  expressed  the  opinion  that  the  latter 
should  not  be  held  liable : 

"While  a  corporation  is  an  intangible  thing, — 'it  hath  no  soul, 
it  speaketh  not,  it  doeth  not,'  except  through  the  officers  who  man- 
age it — yet  in  the  eyes  of  the  law  it  is  a  person.  The  shareholder 
and  the  corporation  are  different  entities.  The  corporation  trans- 
acts the  business,  and  in  most  cases  it  is  done  without  the  knowl- 
edge of  the  stockholder,  and  may  be  done  against  his  protest.  This 
defendant  is  a  resident  of  New  York.  The  California  Constitution 
and  Code  cannot  reach  him  without  the  jurisdiction  of  California, 
unless  a  contractual  relation  exists  between  the  parties.  To  my 
mind,  the  only  theory  under  which  this  defendant  can  be  held 
liable  is  by  construing  the  acts  of  the  corporation,  in  doing  business 
in  the  State  of  California,  as  set  up  in  the  answer,  as  an  affirmative 
act  on  his  part  whereby  he  voluntarily  became  a  contracting  party, 
as  no  state  can  exercise  direct  jurisdiction  *  *  *  over  persons 
or  property  without  its  territory." 

In  this  passage  we  find  the  "fiction  theory"  dominant,  and  we 
are  at  once  reminded  of  the  opinions  delivered  in  the  Risdon  case, 
the  latter  having  been  cited,  of  course,  by  defendant's  counsel.  As 
regards  the  point  that  certain  specific  business  of  the  corporation 
may  be  transacted  against  a  stockholder's  protest,  a  few  suggestions 
may  be  ventured.  To  begin  with,  mere  dissent  would  clearly  be 
insufficient  to  exonerate  the  member  of  either  a  foreign  partner- 
ship51 or  a  foreign  corporation.  Unless  he  goes  further  and  abso- 
lutely severs  at  least  his  factual  relation  to  his  fellows  by  dis- 
claiming and  repudiating  ab  initio  all  participation  in  any  of  the 
anticipated  business  in  the  domestic  jurisdiction  and  all  enjoyment 
of  its  prospective  profits,  does  he  not,  as  a  mere  question  of  fact 
acquiesce  in,  adopt,  and  "authorize"  the  business  to  be  done  in  his 
behalf,  and  thus  become  subject  to  the  obligation  of  the  lex  loci 
contractus  on  the  same  basis  as  an  undisclosed  principal  or  dormant 
partner?52  Moreover,  when  the  actual  decisions  are  considered,  it 
may  be  doubted  whether  anything  short  of  terminating  the  stock- 
holder's legal  relation  to  the  corporation  should  suffice.     Thus,  as 

51See  the  authorities  relating  to  members  of  a  foreign  partnership  and 
members  of  a  foreign  unincorporated  joint-stock  association,  Part  I,  9 
Columbia  Law  Review  513-521. 

"As  a  mere  matter  of  pleading,  the  statement  that  a  given  defendant 
held  a  certain  number  of  snares  etc.,  would  seem  to  be  a  sufficient  allega- 
tion that  the  business  was  being  done  partly  in  his  behalf;  but,  if  not  suf- 
ficient, this  difficulty  could  easily  be  cured,  as  to  any  ordinary  stock- 
holder, by  alleging  facts  showing  "authorization"  in  the  sense  above 
explained. 
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we  have  seen,53  if  a  New  Yorker  buys  stock  in  a  California  cor- 
poration, he  becomes  individually  liable  as  to  debts  contracted  in 
that  State, — and  that,  too  even  though  he  be  at  all  times  ignorant  of 
the  California  statute  and,  it  would  seem,  even  though  by  any 
possibility,  he  could  show  that  he  had  factually  done  all  he  could 
to  terminate  his  relation  to  the  corporate  business.  Moreover,  as 
already  urged  at  length,  it  hardly  seems  possible  to  distinguish  the 
latter  case  by  arguing  that,  in  joining  the  California  corporation, 
the  stockholder  consents  to  the  application  of  its  law.  When  there 
is  no  knowledge,  there  is  no  real  consent ;  when  there  is  knowledge, 
it  is  begging  the  question  to  say  simply  that  he  assumes  liability 
under  the  law  of  the  place  of  incorporation  rather  than  the  law 
of  the  place  of  contracting  as  such. 

6.  The  obligation  of  E,  the  English  stockholder,  as  to  the  debt 
incurred  in  California. 

With  case  No.  "6"  we  reach  the  precise  question  involved  in 
Risdon  Iron  etc.  Works  v.  Furncss.  The  only  difference  between 
the  present  type  case  and  the  one  just  discussed  is  this:  Both  de- 
fendant stockholders  are  non-residents  and  non-citizens  of  Cali- 
fornia, the  place  of  contracting;  but  the  Englishman,  as  distin- 
guished from  the  New  Yorker,  happens  to  be  a  subject  of  the  very 
place  in  which  the  corporation  was  organized.  This  diversity 
can  hardly  be  thought  of  controlling  importance  if  we  remember 
that  by  the  express  terms  of  the  Memorandum  and  Articles  of  the 
Copper  King,  Limited,  that  company  was  organized  for  the  pur- 
pose of  engaging  in  mining  enterprises  "in  the  United  States,  Aus- 
tralia and  elsewhere."  As  will  be  remembered,  however,  the  Eng- 
lish Court  of  Appeal  decided  against  the  applicability  of  the  Cali- 
fornia law  to  the  English  stockholder.  In  the  Court  of  Appeal, 
Collins,  M.  R.,  gave  his  reasons  in  part  as  follows : 54 

"On  the  facts  of  this  case  it  cannot  be  and  ought  not  to  be 
inferred  that  the  defendant  authorized  the  company  to  pledge  his 
credit  in  the  manner  suggested,  and  unless  such  an  authority  is 
found  as  a  fact  and  can  properly  be  inferred  from  the  agreed  facts 
no  liability  can  arise.  I  agree  with  Kennedy,  J.,  who  has  pointed 
out  in  his  judgment  that,  though  there  are  general  provisions  as 
to  the  company  carrying  on  business  in  foreign  countries,  there 
is  always  the  underlying  and  essential  fact  of  its  incorporation  as 
an  English  company.    *    *    *      Prima  facie  the  provisions  of  the 

"See  Part  II,  io  Columbia  Law  Review  294.  and  authorities  collected 
in  note  24 ;  also  authorities  relating  to  the  '"vertical"  extent  of  the  stock- 
holders'  obligations,  ante,  pp.  523-525,  and  note   14. 

H[i9o6]    1  K.  B.  49,  56,  58. 
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memorandum  of  association  must  be  taken  to  give  power  to  do 
things  not  inconsistent  with  the  constitution  of  the  company  under 
the  memorandum  and  articles  of  association,  but  it  cannot  be  as- 
sumed that  because  there  is  liberty  to  trade  in  a  foreign  country, 
the  company  is  released  from  the  fundamental  condition  which  limits 
the  liability  of  its  members.  To  arrive  at  any  other  conclusion  there 
must  be  something  more  than  the  fact  that  the  company,  which  is 
a  limited  company,  is  authorized  by  its  memorandum  of  associa- 
tion to  do  certain  things.  *  *  *  It  was  also  said  that  there 
were  decisions  in  the  Courts  of  the  United  States  *  *  *  and 
the  case  relied  on  was  Pinncy  v.  Nelson.  When  that  case  is  exam- 
ined it  appears  to  be  distinguishable  from  the  present  one  upon  the 
grounds  stated  by  Kennedy,  J.,  in  his  judgment.  By  the  constitution 
of  the  company  in  that  case  there  were  provisions  out  of  which  the 
Court  inferred  that  there  was  an  express  agreement,  to  which  all 
the  shareholders  must  be  taken  to  be  parties,  that  the  business  of 
the  company  should  be  conducted  in  a  named  and  foreign  state. 
The  inference  of  fact  was  that  every  person  who  could  be  said  to 
be  a  party  to  the  initiation  and  incorporation  of  that  company  must 
be  taken  to  have  authorized  the  company  to  trade  in  California, 
that  being  the  special  object  with  which  the  company  was  incor- 
porated. That  was  the  inference  of  fact  that  was  drawn.  It  is 
not  for  us  to  canvass  whether  it  was  rightly  drawn  or  not  in  that 
case.  In  the  case  before  us  there  is  a  complete  absence  of  the 
materials  on  which  the  inference  was  drawn  in  that  case." 

In  the  course  of  a  very  brief  opinion,  Mathew,  L.  J.,  said : 

"The  plaintiffs  in  this  case  fail  to  shew  even  knozvlcdge  on  the 
part  of  the  defendant  of  the  existence  in  California,  where  the 
work  of  the  company  was  being  carried  on,  of  a  law  having  that 
effect  [i.  e.,  as  to  individual  liability],  and  they  are  unable  to  show 
any  request  or  assent  by  the  defendant." 

A  number  of  important  questions  are  suggested  by  the  some- 
what ambiguous  language  of  the  foregoing  passages : 

(a)  Do  the  learned  judges  mean  that,  because  of  the  clause  in 
the  memorandum  of  association  relating  to  limited  liability,  the 
stockholders  had,  as  a  mere  matter  of  fact,  impliedly  negatived  the 
authority  of  the  company  (i.  e.,  its  representatives)  to  trade  in  Cal- 
ifornia? If  this  had  been  true,  the  transaction  in  California  would 
have  been  ultra  vires,  and  there  would  doubtless  ha\e  been  greater 
plausibility  to  the  contention  that  the  stockholders  should  not  be 
held  to  any  individual  liability,  however  true  it  might  be  that  they 
would  have  at  least  a  corporate  (or  quasi-joint)  obligation  to 
return  the  equivalent  of  benefits  received  under  the  ultra  vires 
bargain.  Probably,  however,  (even  despite  the  language  used  in 
"distinguishing"  Pinncy  v.  Nelson)   Collins,  M.  R.,  doesn't  mean 


544  COLUMBIA  LAW  REVIEW. 

to  take  this  position;  and  certainly  it  plainly  appears  untenable.55 
The  stockholders  may  not  have  affirmatively  and  specifically  in- 
tended to  incur  any  individual  legal  liability,  and  they  may  even 
have  labored  under  an  actual,  though  mistaken  belief,  that  the  laws 
of  the  United  States  were  exactly  like  those  of  England ;  but 
clearlv  neither  of  these  considerations  negatives  the  fact  that  by 
joining  the  association  and  continuing  their  relation  thereto  either 
by  active  participation  or  by  acquiescence  and  adoption  the  stock- 
holders did,  in  the  generic  and  sufficient  sense  of  the  term,  "author- 
ize" the  California  business  to  be  done. 

(b)  Do  the  learned  judges  mean  that,  in  addition  to  authorizing 
the  California  business,  the  stockholder  must  have  a  specific  in- 
tention to  incur  the  individual  legal  obligation  as  such  ?  In  the 
last  analysis  this  seems  to  be  the  basic  proposition  of  both  the  lower 
court  and  the  upper  court.  Yet  in  cases  not  involving  the  conflict 
of  laws  nothing  is  clearer  than  the  rule  that  undisclosed  principals, 
dormant  partners  and  shareholders  in  unincorporated  joint-stock 
associations  become  legally  bound  in  spite  of  an  exactly  opposite 
specific  intention.56.  How  then  can  such  specific  intention  be  ma- 
terial when  the  conflict  of  laws  is  involved  ?  Of  course — though 
the  judges  themselves  don't  say  so — it  might  be  suggested  that, 
according  to  the  nominal  "intention"  theory  of  the  English  courts 
as  to  the  law  governing  contractual  obligations,  the  supposed 
specific  intention  of  the  parties  might  prima  facie  be  of  some 
importance ;  but  in  relation  to  the  debt  contracted  by  the  Copper 
King,  Limited,  in  California  it  could  hardly  be  questioned — even  on 
the  English  precedents — that  as  to  all  matters  relating  to  the 
corporate  (or  quasi-joint)  obligation  (including  the  "vertical  ex- 
tent or  limitation"  thereof)  the  California  law  would  be  "the  law 
which  they  intended  or  rather  by  which  they  may  justly  be  pre- 
sumed to  have  bound  themselves."  Why  should  any  different  in- 
tention "be  presumed"  as  to  the  individual  obligations?  It  is  cer- 
tainly plausible  that  inwardly  the  English  stockholders  didn't  intend 
to  be  bound  by  any  law  that  could  impose  such  obligations ;  but 
what  of  the  California  creditor,  who  according  to  the  balance  of 

D5On  this  point  it  is  sufficient  to  refer  to  Greenwood's  Case  (1854) 
3  De  G.  M.  &  G.  459,  475- 

"'"See  especially  Beckham  v.  Drake  (1841)  9  M.  &  W.  79;  Greenwood's 
Case  (1854)  3  De  G.  M.  &  G.  459,  475-477;  also  authorities  cited  post, 
p.  546,  n.  59. 
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probability  knew  of  the  California  law  and  therefore  relied  on  it?57 
As  we  have  seen,  knowledge  and  intention  as  tests  to  determine 
the  law  applicable  to  stockholders'  obligations  are  generally  fictions ; 
and  in  the  last  analysis  objective  considerations  as  to  what  is 
just  and  expedient  must  be  resorted  to.  Thus  it  is  that  in  Pinney 
v.  Nelson,  Mr.  Justice  Brewer,  though  purporting  to  proceed  ac- 
cording to  the  nominal  intention  theory,  in  reality  adopts  an  objec- 
tive test.  Does  any  one  seriously  suppose  that  the  nine  justices  of 
the  Supreme  Court  thought,  "as  an  inference  of  fact"  (to  use  the 
language  of  Collins,  M.  R.),  that  the  stockholders  in  Pinney  v. 
Nelson  specifically  consented  or  intended  to  be  bound  by  the  Cali- 
fornia law  in  respect  to  the  matter  of  individual  liability?  Of 
course  exactly  the  opposite  inference  was  suggested  prima  facie 
by  the  facts  of  the  case,  as  Lord  Collins  himself  more  or  less  sug- 
gests. The  two  most  important  statements  in  Air.  Justice  Brewer's 
opinion  are  these :  "  *  *  *  When  a  corporation  is  formed  in 
one  State,  and  by  the  express  terms  of  its  charter  it  is  created  for 
doing  business  in  another  State,  and  business  is  done  in  that  State, 
it  must  be  assumed  that  the  charter  contract  was  made  with  refer- 
ence to  its  laws."  "Contracting  with  reference  to  the  laws  of  that 
State  they  must  be  assumed  to  know  the  provisions  of  those  laws." 
It  seems  obvious  that  the  court  here  intends  to  announce  a  so- 
called  "conclusive  presumption,"  which,  reduced  to  lowest  terms, 
is  of  course  a  conclusive  rule  of  substantive  law,58  viz. :  that  under 
facts  such  as  those  of  Pinney  v.  Nelson  the  stockholders'  obligation 
will  be  measured  by  California  law  whether  or  not  the  charter  con- 
tract was  mentally  made  "with  reference"  thereto,  and  whether 
or  not  the  stockholders  had  knowledge  thereof. 

(c)  Does  it  make  any  difference  that  the  English  stockholders 
had  no  knowledge  of  the  California  law  and  thus  authorized  the 
California  business  under  an  actual,  though  mistaken,  belief  that 
this  law  was  the  same  as  that  of  England?  Such  a  notion  seems 
to  be  more  or  less  specifically  suggested  by  Lord  Justice  Mathew's 
statement  as  to  want  of  knowledge.  Perhaps  this  matter  has  been 
sufficiently  considered  in  the  preceding  paragraph;  but,  by  way 

"Compare  Prof.  J.  H.  Beale  (1909)  23  Harv.  L.  Rev.  80,  n.  1.  It 
must  be  remembered  that  by  actual  agreement  between  the  California 
creditor  and  the  corporate  representative  of  the  Copper  King,  Limited, 
the  stockholders  might  have  negatived  any  individual  obligations  and  thus 
subject  themselves  exclusively  to  a  corporate  (or  quasi-joint)  obligation. 
See   introductory  article,   9   Columbia    Law    Review   308-309. 

MSee  4  Wigm.  Ev.  sec.  2492. 
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of  practical  analogy,  one  further  suggestion  may  be  made :  If  the 
lex  loci  contractus  imposes  only  a  limited  individual  obligation 
on  a  stockholder  in  a  foreign  corporation  despite  his  specific  ex- 
pectation and  intention  to  the  contrary,  he  is  at  least  somewhat 
better  off  than  when,  because  of  the  unconstitutionality  of  the  incor- 
porating statute™  or  because  of  insufficient  compliance  with  the 
provisions  of  a  valid  statute,60  he  becomes  unexpectedly  bound  to 
unlimited  partnership  obligations  as  to  transactions  taking  place 
in  the  very  State  where  the  law  was  supposed  to  annex  only  a 
corporate  (or  quasi-joint)  obligation. 

(d)  Is  it  a  material  distinction  that  in  Pinney  v.  Nelson  the 
articles  of  incorporation  provided  specifically  for  doing  business 
in  California  as  well  as  in  Colorado  and  other  places,  whereas  in 
the  Risdon  case,  on  the  other  hand,  the  express  provision  was  for 
engaging  in  mining  enterprises  "in  the  United  States  of  America, 
Australia  and  elsewhere."  That  a  negative  conclusion  should  be 
reached  seems  reasonably  clear:  authority  actually  given  is  just 
as  real  even  though  conveyed  in  generic  rather  than  in  specific 
terms.  As  to  that  it  seems  well  to  consider,  merely  by  way  of  com- 
parison, the  reasoning  of  Lord  Esher  in  Chatenay  v.  Brazilian 
Submarine  Telegraph  Co.,61  a  case  before  the  English  Court  of 
Appeal : 

"*  *  *  the  business  sense  of  all  business  men  has  come  to 
this  conclusion,  that  if  a  contract  is  made  in  one  country  to  be  car- 
ried out  between  the  parties  in  another  country,  either  in  whole  or 
in  part,  unless  there  appears  something  to  the  contrary,  it  is  to  be 
concluded  that  the  parties  must  have  intended  that  it  should  be 
carried  out  according  to  the  law  of  that  other  country.  *  *  * 
If  we  find  that  the  authority  might  be  carried  out  in  England,  or 
in  France,  or  in  any  other  country,  we  come  to  the  conclusion  that 
it  must  have  been  intended  that  in  any  country  where  in  fact  it 
was  to  be  carried  out,  that  part  of  it  which  was  to  be  carried  out 

""Eaton  v.  Walker  (1889)  76  Mich.  579,  590,  per  Long,  J.:  "The  fact 
that  they  took  counsel  and  acted  in  good  faith  in  organizing  under  what 
they  were  advised  was  a  valid  law  does  not  relieve  them  of  their  liability. 
It  is  well  settled  that  obligors  are  bound,  not  by  the  style  which  they  give 
to  themselves,  but  by  the  consequences  which  they  incur  by  reason  of  their 
acts."  See  also  Michigan  v.  How  (1850)  1  Mich.  512;  Clark  v.  American 
etc.  Co.   (1905)    165  Ind.  213,  216. 

"The  authorities  relating  to  stockholders  in  defectively  organized  corpo- 
rations not  amounting  to  de  facto  corporations  are  collected  by  Prof  E.  H. 
Warren  ( 1908)  21  Harv.  L.  Rev.  321:  "Viewing  the  authorities  as  a  whole 
*  *  *  they  establish  the  proposition  that  the  associates  may  be  held 
to  full  liability  on  a  contract,  notwithstanding  that  they  intended  to  contract 
only  as  a  corporation  and  therefore  to  subject  themselves  only  to  a  limited 
liability." 

61[i89i]    1  Q.  B.  79.  82.  83,  84. 
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in  that  country  was  to  be  carried  out  according  to  the  law  of  that 
country." 

For  similar  reasons,  even  though  there  be  no  express  provisions 
for  doing  business  outside  of  the  place  of  incorporation,62  it  may 
well  be  thought  that  the  lex  loci  contractus  should  determine  the 
individual  obligations  of  the  stockholders,  at  least  whenever  all  the 
circumstances  are  such  that  that  law  is  determinative  as  to  the  cor- 
porate or  quasi-joint  obligation.  As  said  by  Mr.  Morawetz  :63 

"It  is  implied  in  the  charter  or  articles  of  association  of  every 
corporation  in  the  absence  of  an  express  provision  to  the  contrary, 
that  the  business  of  the  company  may  be  carried  on  in  the  usual 
way  and  manner,  and  by  the  usual  agencies,  abroad  as  well  as  at 
home.  The  shareholders  of  the  company  must  be  held  to  have 
impliedly  agreed  to  this,  and  to  have  invested  the  company's  agents 
with  the  necessary  authority/' 

II.  Assuming  that  the  California  law  is  properly  appli- 
cable IN  THE  FIRST  INSTANCE  SO  AS  TO  IMPOSE  ON  THE  ENGLISH 
STOCKHOLDER  AN  INDIVIDUAL  PRIMARY  OBLIGATION,  SHOULD  THE 
CALIFORNIA  CREDITOR,  IN  CASE  OF  BREACH,  BE  ABLE  TO  MAINTAIN 
AN  ACTION  IN  THE  ENGLISH  COURTS  FOR  THE  PURPOSE  OF  ENFORC- 
ING THE  SHAREHOLDER'S   "PROPORTIONAL  INDIVIDUAL  LIABILITY"?64 

e2It  may  be  that  Leyner  Engineering  Works  v.  Kempner  (19x38)  163 
Fed.  605,  was  a  case  where  there  was  no  express  provision  for  doing  busi- 
ness outside  of  the  place  of  incorporation, — the  report  being  silent  on 
this  point.  A  Colorado  statute  provided  for  a  joint  and  several  individual 
liability  as  to  stockholders  in  foreign  corporations  failing  to  file  a  copy 
of  their  articles  of  incorporation,  etc.  A  Texas  corporation  having  done 
business  in  Colorado  and  having  contracted  a  debt  there,  a  Texas  stock- 
holder was  sued  in  the  federal  court  of  Texas.  District  Judge  Burns  held 
that  the  action  could  not  be  maintained.  His  opinion,  relying  entirely  on 
text-books,  seems  to  afford  ample  evidence  that  the  learned  judge  was  not 
aware  of  Pinney  v.  Nelson.  Thus  he  says :  "The  doctrine  is  monstrous 
and  finds  no  support  in  the  decisions  of  any  court,  state  or  federal    *    *    *." 

See,  essentially  contra  to  the  foregoing  case,  Chesley  v.  Soo  Lignite 
Coal  Co.  (N.  D.  1909)  121  N.  W.  73  (North  Dakota  statute  similar 
to  that  of  Colorado ;  stockholder  whose  citizenship  does  not  appear  held 
liable  in  North  Dakota  courts;  applicability  of  North  Dakota  statute  seems 
to  have  been  conceded  or  taken  for  granted). 

With  the  foregoing  authorities,  compare  Anthony  v.  Metropolitan  Art 
Co.  (1906)  190  Mass.  35,  38:  Standard  Asphalt  Co.  v.  Merrimack  Pav. 
Co.  (1907)  195  Mass.  461,  464  (expressly  leaving  present  question  open 
and  undecided). 

Compare  also  cases  holding  directors  in  foreign  corporations  liable 
under  the  lex  loci  contractus  for  debts  of  the  corporation  because  of  non- 
compliance with  certain  conditions.  Nelson  v.  Bank  of  Fergus  Co.  (1907) 
157  Fed.  161,  167  (citing  Pinney  v.  Nelson),  Staten  Island  etc.  R.  Co.  v. 
Ilinchliffe  (1002)  170  N.  Y.  473  (applicability  of  statute  seems  to  have 
been  assumed)  ;  but  compare,  contra  to  the  foregoing  as  to  non-resident 
directors  in  foreign  corporations,  Richmond  etc.  Co.  v.  Dininny  (Va. 
1906)    53  S.   E.  961,  962. 

6"'Priv.  Corps.   (2nd  ed.  1886)   sec.  958. 

"As  to  the  nature  of  this  question,  see  Part  I,  9  Columbia  Law 
Review  495-498. 
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While  not  one  of  the  English  judges  clearly  differentiates  this 
question  from  the  main  point  in  the  case,  it  is  at  least  strongly 
suggested  by  passages  in  the  opinions  of  Mr.  Justice  Kennedy  of 
the  lower  court  and  Ijord  Justice  Romer  of  the  Court  of  Appeal. 
Thus  the  latter  says  :65 

"I  need  hardly  point  out  that  the  shareholder  and  the  company 
are  different  entities.  *  *  *  If  the  shareholder  and  the  com- 
pany are  treated  as  different  entities  the  plaintiffs  cannot  by  law 
enforceable  in  this  country  say  that  the  company,  trading  in  Cali- 
fornia, must,  though  without  authority  from  the  shareholder,  never- 
theless be  held  to  have  contracted  so  as  to  make  him  liable." 

It  is  elementary,  according  to  common  law  principles,  that  in 
general  an  action  to  enforce  a  liability  ex  contractu  or  quasi  ex  con- 
tractu is  transitory  ;66  that  is,  an  action  may  be  brought  in  the 
courts  of  any  State  or  country  that  can  acquire  the  necessary  juris- 
diction over  the  person  or  the  property  of  the  defendant.  It  is 
equally  well  established  as  an  exception  that  such  an  action,  when 
based  upon  a  primarily  applicable  law  other  than  that  of  the  forum, 
will  not  be  entertained  if  the  proceeding  would  be  inconsistent  with 
the  public  policy  of  the  forum  or  would  be  shocking  to  its  ideas  of 
justice  or  good  morals.67 

It  seems  reasonably  clear  that  the  present  case  does  not  fall 
within  the  exception.  The  individual  obligations  of  stockholders 
considered  in  this  article  are  contractual  or,  perhaps  more  strictly, 
quasi-contractual  ;68  and  there  is  hardly  any  greater  reason69  for 
refusing  to  consider  an  action  based  thereon  transitory  than  there 
would  be  for  denying  a  remedy  on  an  obligation  incurred  by  an 
ordinary  foreign  principal  or  foreign  partner.  Thus  says  Mr.  Jus- 
tice Gantt  in  Guerney  v.  Moore:'0 

"It  does  not  follow  that  because  the  people  of  this  common- 
wealth have  restricted  the  liability  of  stockholders  created  by  virtue 
of  our  laws  to  the  amount  of  their  stock,  they  will  refuse  to  enforce 
in  their  courts  the  contracts  of  its  own  citizens  who  voluntarily 

65 [1906]  1  K.  B.  49,  59- 

66See  the  authorities  collected  in  Part  II,  10  Columbia  Law  Review  294, 
n.  24. 

■"Hope  v.  Hope  (1857)  8  De  G.  M.  &  G.  731;  Kaufman  v.  Gerson 
[1904]   1  K.  B.  591. 

""See  introductory  article,  9  Columbia  Law  Review  309-320. 

""Nothing  but  a  supposed  commercial  inexpediency  or  supposed  "mon- 
strous" hardship  on  the  stockholders  could  be  the  basis  of  a  denial  of 
relief.  For  this  line  of  argument,  see  Leyner  Engineering  Works  v. 
Kempner  (1908)   163  Fed.  605  (referred  to  ante,  p.  546,  n.  60). 

70(i895)    J3i  Mo.  650. 
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go  into  other  states,  and  become  stockholders  in  corporations  under 
their  laws,  which  imposes  upon  stockholders  a  personal  liability  in 
excess  of  the  amount  of  the  stockholder.  Such  a  contract  is  not 
against  public  policy.  It  contravenes  no  principles  of  good  morals 
and  has  no  mischievous  tendency.  It  is  not  in  any  sense  repugnant 
to  our  ideas  of  justice  or  honesty." 


As  stated  at  the  beginning  of  this  article,  while  the  writer  is 
inclined  to  doubt  the  correctness  of  the  result  reached  in  the  Risdon 
case,  his  main  purpose  does  not  require  that  any  very  positive  con- 
clusion be  reached  on  that  point.  On  the  contrary,  his  aim  has 
been  to  make  plain  the  issues,  to  emphasize  relevant  analogies,  to 
suggest  possible  conclusions  and  to  bring  together  the  various 
classes  of  authorities  believed  to  be  more  or  less  in  point. 

Wesley  Newcomb  Hohfeld. 

Leeand  Stanford  Jr.  University. 
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NOTES. 


Effect  of  Retirement  of  Partner  Upon  Partnership  Obliga- 
tions.— Since  it  is  to  be  presumed  that  a  person  in  the  course  of  ac- 
quiring- rights  or  incurring  liabilities,  takes  into  consideraton  all  the 
securities  which  the  law  affords  him  under  the  particular  circum- 
stances of  the  transaction  in  hand,  so  in  becoming  the  obligee  of  a 
partnership,  he  may  be  said  to  rely  upon  the  joint  liability  of  the 
partners  with  respect  to  the  obligations  which  they  incur.1  That  the 
partners  should  be  powerless  by  their  own  act,  to  affect  the  creditor's 
rights  as  to  such  obligations,2  would,  in  plainest  deference  to  the 
fundamental  principles  of  contracts,  seem  obvious.  This  limitation 
would  not,  however,  affect  their  competency  to  vary  their  reciprocal 
relations,  as  in  the  case  of  dissolution  of  a  partnership  by  the  retire- 
ment of  one  of  the  partners.  In  this  event,  the  continuing  partner, 
who,  upon  transfer  of  the  assets,  assumes  the  discharge  of  the  part- 
nership debts,  cannot,  in  the  face  of  such  agreement,  demand  that  the 
retired   partner   respond   primarily   for  the  payment   of   their  obliga- 

^riggs  v.  Briggs  &  Vose   (1857)   15  N.  Y.  471. 

2Smith  v.  Jameson  (1794)  5  T.  R.  601;  Dean  &  Co.  v.  Collins  (1906) 
15  N.  D.  535;  Lindley,  Partnership  323. 
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tions.3  As  between  themselves,  the  continuing  partner  thereupon  be- 
comes by  operation  of  law  the  principal  debtor  and  the  retired  partner 
merely  a  surety,4  the  latter  acquiring  as  such  the  right  of  reimburse- 
ment upon  payment  of  the  partnership  debt,5  and  all  the  equities 
against  his  principal  requisite  to  his  protection  in  that  capacity.6  In 
pure  cases  of  suretyship  the  relation  of  principal  debtor  and  surety 
having  concern  primarily  with  the  rights  of  the  parties  occupying 
such  positions,  the  creditor  without  notice  of  the  relation  is  not  af- 
fected in  his  proceeding  to  enforce  the  obligation.7  Where,  however, 
the  creditor  has  notice  of  the  existence  of  this  relation,  he  is  bound  to 
respect  the  equity  of  the  surety,  so  far  as  consistent  with  his  own 
rights,  whether  he  assent  or  not,8  and  any  act  on  his  part,  working  a 
prejudice  to  the  security  would  operate  to  discharge  the  latter,9  for  in 
such  event  the  surety,  theretofore  uninvolved  in  the  transaction,  by 
agreement  affords  additional  security  to  the  creditor,  and  is  in  return 
therefore  entitled  to  considerate  treatment.10  There  is  grave  doubt, 
however,  whether  the  same  is  true  with  respect  to  that  relation, 
arising  by  operation  of  law  upon  the  retirement  of  a  partner. 
The  parties  occupying  this  relation  were,  at  the  time  the  obligation 
was  incurred,  known  joint  debtors,  and  strictly  there  would  seem  to 
be  no  equitable  considerations  binding  upon  the  creditor,  in  favor  of  a 
partner  attempting  to  convert  his  primary  liability  into  a  secondary 
one.11  To  allow  the  retired  partner  to  be  discharged  according  to 
principles  of  suretyship  would  seem  a  lax  application  of  these  prin- 
ciples in  derogation  of  the  creditor's  rights.  In  adopting  this  posi- 
tion, a  majority  of  the  jurisdictions  refuse  to  bind  the  creditor  upon 
notice.12  The  view  requiring  the  creditor  to  respect  this  relation,  ap- 
parently first  approved  and  adopted  in  New  York,13  has,  however,  been 
followed   in   a  number   of  jurisdiction14   and   has   met  with  favor   in 

3Brandt,   Suretyship  §  46. 

4Savage  v.  Putnam  (1865)  32  N.  Y.  501;  Morss  v.  Gleason  (1876) 
64  N.  Y.  204;  Dean  &  Co.  v.  Collins  supra. 

5Sizer  v.   Ray    (1881)    87   N.  Y.   220;   Brandt,   Suretyship  §   226. 

6Waddington  v.  Vredenbergh  (N.  Y.  1801)  2  Johns.  Cas.  227;  Menagh  v. 
Whitwell   (1873)  52  N.  Y.  146;  Morss  v.  Gleason  supra. 

TJ.  S.  Nat.  Bank  v.  Underwood   (N.  Y.  1896)  2  App.  Div.  342. 

8Grow  v.  Garlock  (1884)  97  N.  Y.  81;  Overend  etc.  Co.  v.  Oriental 
etc.  Corp.  (1874)  L.  R.  7  H.  L.  348. 

"Overend  etc.  Co.  v.  Oriental  etc.  Corp.  supra;  Place  v.  Mcllvain  (1868) 
38  N.  Y.  96.  Of  course,  the  creditor  may  become  bound  to  respect  this 
relation  where  he  consents  thereto,  whether  by  novation,  Waydell  v. 
Luer  (N.  Y.  1846)  3  Den.  410,  or  by  assent  giving  rise  to  estoppel. 
Colgrove  v.  Tallman  (N.  Y.  1869)  2  Lans.  97.  Mere  assent  would  seem 
to  be  insufficient.  Bronx  etc.  v.  Wallenstein  (1903)  84  N.  Y.  Supp.  924; 
but  see  Lodge  v.  Dicas  (1820)  3  B.  &  Aid.  611. 

10Grow  v.  Garlock  supra;  Rawson  v.  Taylor    (1876)   30  Oh.   St.  389. 

nBriggs  v.  Briggs  &  Vose  supra;  Parsons,  Principles  of  Partnership 
§  153- 

12Dean  &  Co.  v.  Collins  supra;  Shapleigh  Hardware  Co.  v.  Wells  (1896) 
90  Tex.  no;  Rawson  v.  Taylor  supra. 

"See  Savage  v.  Putnam  supra;  Millerd  v.  Thorn  (1874)  56  N.  Y.  402; 
Colgrove   v.   Tallman    (1876)    67   N.    Y.   95. 

"Smith  v.  Shelden  (1876)  35  Mich.  42;  Preston  v.  Garrard  (1904) 
120  Ga.  689. 
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England.15  It  seems  to  derive  its  source  from  doubtful  authority,16 
and  in  so  far  as  supported  by  cases  involving  a  discharge  of  the  obliga- 
tion with  respect  to  the  continuing  partner,  constitutes  an  unnecessary 
application  of  the  rules  of  suretyship,17  on  the  familiar  principle  that 
the  discharge  of  one  of  two  joint-obligors  discharges  the  other.  The 
application  of  the  rule  to  cases  where  the  retired  partner  is  prejudiced 
and  therefore  discharged,  although  militating  against  the  proposition 
which  denies  the  power  of  joint  debtors  by  co-operation  to  affect  the 
rights  of  the  creditor,  has  convincing  grounds  of  justification  as  a 
working  rule,  however  unjustifiable  in  theory  at  least  its  adoption 
may  originally  have  been.18  Viewed  from  an  equitable  standpoint,  it 
does  not  seem  improper  to  protect  the  retired  partner,  of  whose  posi- 
tion the  creditor  has  notice,  and  whose  rights  the  latter  may  preserve 
from  prejudice  by  proper  action  perfectly  consonant  with  his  own  sub- 
stantial rights.19  Nor  would  it  seem  just  to  afford  the  creditor  and 
continuing  partner  an  opportunity  of  combination  with  the  effect  of 
burdening  the  retired  partner.20 

The  New  York  view,  then,  finds  its  justification  in  that  it  protects 
the  retired  partner  from  prejudice  resulting  from  conduct  which,  on 
the  part  of  a  creditor  with  notice  is,  under  the  circumstances,  deemed 
inequitable.21  Its  extent  should,  therefore,  be  limited  to  the  necessity 
of  the  circumstances  leading  to  its  adoption,  and  where  the  creditor 
has  in  the  light  of  notice,  acted  in  no  wise  inequitably,  it  would  seem 
that,  irrespective  of  the  propriety  of  joining  principal  debtor  and  surety 
when  jointly  obligated,22  he  should  be  at  liberty  to  join  the  continuing 
and  retired  partners  in  a  suit  on  the  partnership  obligation.23  In  a 
recent  New  York  case,  Phillips  v.  Mendelsohn  (1910)  121  N.  Y.  Supp. 
913,  a  joint  judgment  obtained  upon  a  partnership  obligation  was  re- 
versed as  to  the  retired  partner,  on  the  ground  that  the  continuing 
partner  having  assumed  the  partnership  obligation,  was  primarily 
liable,  and  that  until  the  creditor  had  exhausted  his  remedies  against 
him,  the  retired  partner  should  not  be  sued.  It  is  submitted,  how- 
ever, that  in  favoring  a  joint  recovery,  the  dissenting  opinion  is  pref- 
erable as  suggesting  an  exposition  rather  than  a  limitation  of  the 
New  York  rule,  consistent  with  the  decisions  of  the  court  of  last 
resort.24 

"Rouse  v.  Bradford  Banking  Co.  L.  R.  [1894]  App.  Cas.  586  scmble; 
but  cf.  Smith  v.  Jameson  supra;  Swire  v.  Redman  (1876)  L.  R.  1  Q.  B.  D. 
536. 

"Oakley  v.  Pasheller  (1836)  4  CI.  &  F.  207;  Colgrove  v.  Tallman 
(N.  Y.  1869)  2  Lans.  97. 

"Other  supporting  cases  have  to  do  merely  with  the  relation  of  prin- 
cipal debtor  and  surety  as  affecting  the  parties  inter  se.  Savage  v.  Putnam 
supra;  Morss  v.  Gleason  supra;  see  Grow  v.  Garlock  supra;  Overend  etc. 
Co.  v.  Oriental  etc.  Corp.  supra. 

18See  cases  in  note  17  supra. 

"Williams  v.  Bush  (N.  Y.  1841)   1  Hill  623. 

"Ibid. 

21Fillipini  v.  Stead  (1893)  4  Misc.  405;  Remsen  v.  Beekman  (1862) 
25   N.  Y.  552;   Bedford  v.  Deakin    (1818)    2  B.  &  Aid.  210. 

22See  Perkins  v.  Goodman   (N.  Y.  1855)   21  Barb.  218. 

23Briggs  v.  Briggs  &  Vose  supra;  Palmer  v.  Purdy  (1880)  83  N.  Y. 
144;  Bronx  etc.  Co.  v.  Wallenstein  supra;  Bedford  v.  Deakin  supra;  Mur- 
ray v.  Mumford  (N.  Y.  1826)  6  Cow.  441;  Dobbin  v.  Foster  (1844)  1 
Car.  &  K.  323- 

24Palmer  v.  Purdy  supra;  Millerd  v.  Thorn  supra;  Morss  v.  Gleason 
supra;  Colgrove  v.  Tallman  supra;  Remsen  v.   Beekman  supra. 
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The  Rights  of  Beneficiaries  as  Affected  by  the  Widow's  Elec- 
tion to  Take  Against  the  Will. — The  various  provisions  of  a  will 
are  frequently  so  intimately  connected  that,  if  one  be  rejected,  the 
enforcement  of  the  others  will  entirely  defeat  the  presumed  intention 
of  the  testator.  The  elementary  ride  that  in  construing  a  will  the 
testator's  intention  is  to  govern,  has,  therefore,  led  to  a  corollary 
hardly  less  universal :  that  where  part  of  a  will  is  valid  and  part  void, 
and  the  invalid  portions  cannot  be  eliminated  without  destroying  the 
general  scheme  of  testamentary  disposition,  the  entire  will  must  be 
declared   void.1 

Where  a  provision  is  invalid  because  of  a  legal  defect  inherent  in 
the  will  itself2  or,  perhaps,  where  the  provision  is  entirely  inoperative 
because  of  its  renunciation  by  the  intended  beneficiary,3  the  validity 
of  the  will  as  a  whole  depends  solely  on  the  effect,  under  the  above 
test,  of  the  necessary  rejection  of  the  invalid  provisions  upon  the 
general  scheme  in  the  will.  On  the  other  hand,  where  the  will  is  valid 
in  all  its  provisions  and  the  only  circumstance  threatening  the  scheme 
of  distribution  is  the  successful  assertion  by  a  stranger  to  the  will  of  a 
right  adverse  to  that  of  a  beneficiary  to  the  specific  subject  matter 
devised  to  him,  it  cannot  properly  be  said  that  the  devise  is  void  or 
even  inoperative  because  the  devisee  has  been  subsequently  stripped 
of  a  part  or  all  of  the  benefits  intended  to  be  conferred  thereby.  Hence, 
the  mere  disappointment  of  a  devisee  by  the  possessor  of  a  paramount 
right  can  be  no  ground  for  questioning  the  validity  of  the  will  by 
the  application  of  the  foregoing  rule.  Therefore,  when  such  assertion 
of  an  adverse  right  is  conditioned  upon  and  preceded  by  a  renuncia- 
tion of  a  provision  in  the  will  intended  for  the  benefit  of  the  person 
relying  upon  the  right,  as  where  a  widow  elects  to  assert  her  dower 
rights  rather  than  to  take  under  the  will,  it  follows  necessarily  that 
the  validity  of  the  will  must  depend,  not  upon  the  results  to  specific 
beneficiaries  of  the  establishment  of  the  adverse  right,  but  solely  upon 
whether  the  renounced  provision  can  or  cannot  be  eliminated  without 
violence  to  the  general  scheme  of  distribution.  Consequently  if  such 
elimination  is  possible,  the  test  is  no  further  applicable  and  the  mere 
contravention  of  devises  consequent  upon  the  assignment  of  dower 
out  of  the  estate  cannot  affect  the  validity  of  the  other  provisions.4 
This  conclusion  obtains,  it  woidd  seem,  even  in  jurisdictions  where 
the  results  of  the  election  are  thrown  wholly  upon  the  beneficiary 
whose  property  happens  to  be  assigned  to  the  widow  in  satisfaction 
of  her  claim.5 

Even  conceding  that  the  mere  contravention  of  legacies  or  devises 
justifies  an  examination  of  the  effect  thereof  upon  the  testator's  gen- 
eral scheme,  the  validity  of  the  will  may,  in  most  jurisdictions,  be  sus- 
tained upon  an  independent  ground:  the  possibility  of  adjusting  the 
rights  of  all  the  beneficiaries  in  such  manner  as  actually  to  effectuate 
the  original  testamentary  plan.  This  result  may  be  accomplished  by 
the  application  to  the  situation  of  certain  well  recognized  principles 
of  equity.     Thus  where  the  provision  rejected  is  a  life  estate  and  the 

xEstate  of  Fair  (1901)    132  Cal.  523;  Eldred  v.  Meek  (1899)    183  111.  26. 

"Johnston's  Estate  (1898)  185  Pa.  St.  179;  Chilcott  v.  Hart  (Colo.  1895) 
35  L.  R.  A.  41. 

'Howard  v.  Smith  (1889)  78  la.  73. 

'Allen  v.  Hannum  (1875)  15  Kan.  625;  Mitchells  v.  Johnsens  (Va. 
1835)  6  Leigh  461;  Noecker  v.  Noecker  (1903)  66  Kan.  347;  Roe's  Admr. 
v.   Roe   ( 1 87 1 )   21   N.  J.  Eq.  253. 

"Darrington  v.  Rogers  (Md.  1843)  1  Gill.  403;  Gainier  v.  Gates  (1887) 
73  la.  149;  and  see  Re  Estate  of  Vance  (1891)    141  Pa.  201. 
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remainder  men  are  affected  equally  by  the  renunciation,  the  accelera- 
tion of  the  enjoyment  of  their  devises  and  legacies  diminished  pro- 
portionately will  equitably  compensate  them  for  such  diminution.6 
But  where  the  assertion  of  dower  rights  disappoints  a  devisee  of  a 
present  estate,7  or  where  the  acceleration  of  the  remainders  will  preju- 
dice the  interest  of  residuary  legatees,8  equity  will  postpone  the  vesting 
of  such  remainders  and  sequester  the  renounced  provisions  for  their 
benefit.  Further,  where  the  provisions  sequestered  are  not  sufficient 
to  compensate  the  beneficiaries  prejudiced,  and  of  course,  where  no  pro- 
vision whatever  was  made  for  the  person  claiming  adversely,  the  de- 
visees whose  property  has  been  taken  to  satisfy  the  claim  for  dower, 
a  common  charge  upon  the  whole  estate,  are,  according  to  well  settled 
principles  of  equity,  entitled  to  contribution  by  the  other  beneficiaries 
who  have  profited  by  the  removal  of  the  burden.9  By  the  application 
of  these  rules  equity  is  able  in  most  cases  to  adjust  the  rights  of  the 
parties  in  accordance  with  the  will  of  the  testator. 

In  a  recent  case,  Fennell  v.  Fennell  (Kan.  1910)  106  Pac.  1038, 
the  plaintiff  was  a  remainderman  under  a  will  of  a  specific  half  of  the 
testator's  real  property  and  the  defendants,  his  brothers,  remainder- 
men of  equal  portions  of  the  other  half,  all  being  limited  upon  a  life 
estate  to  the  widow.  Upon  her  renunciation,  she  was  assigned  in  fee 
simple  the  land  in  which  the  plaintiff's  interest  had  been  created.  Upon 
the  plaintiff's  petition  the  court  declared  the  entire  will  void  upon  the 
ground  that,  as  the  assignment  to  the  widow  resulted  in  depriving  the 
plaintiff,  a  favored  son,  of  all  benefits  under  the  will,  it  was  impossi- 
ble to  enforce  the  other  provisions  without  destroying  the  entire  scheme 
of  the  testator.  The  remaining  property  was,  therefore,  distributed 
under  the  laws  of  intestacy  among  the  children  equally.  The  result 
reached  seems  unsound.  Inasmuch  as  the  renunciation  of  a  life  estate 
merely  affected  the  acceleration  of  the  remainders,  it  is  clear  that  the 
provision  rejected  was  not  so  closely  connected  with  the  others  as 
to  invalidate  the  will.  Nor  is  the  mere  disappointment  of  the  plain- 
tiff a  sufficient  ground  for  questioning  its  validity.  The  court  more- 
over apparently  overlooked  the  plaintiff's  right  to  contribution  from 
the  other  beneficiaries,10  the  recognition  and  enforcement  of  which 
would  have  made  possible  a  division  of  the  property  in  controversy  in 
the  exact  proportions  indicated  by  the  testator  in  his  division  of  the 
larger  tract.11  Relief  by  contribution  seems  preferable  to  that  granted 
by  the  court,  not  only  because  adapted  to  effectuate  the  intention  of  the 
testator  but  also  because  applicable  to  controversies  between  all  possi- 

"Waddle  v.  Terry  (Tenn.  1867)  4  Cold.  51  ;  In  re  Schultz's  Estate 
(1897)  113  Mich.  592;  Parker  v.  Ross  (1897)  69  N.  H.  213;  Yeaton  v. 
Roberts   (1854)   28  N.  H.  459. 

?McReynolds  v.  Counts  (Va.  1852)  9  Gratt.  242;  Colvert  v.  Wood  (1894) 
93  Tenn.  454;  Masked  v.  Goodall  (O.  1858)  2  Disn.  282;  Timberlake  v. 
Parish's  Executor  (Ky.  1837)   5  Dana  346. 

8Jones  v.  Knappen  (1891)  63  Vt.  391,  14  L.  R.  A.  293  and  note;  but 
see  Ferguson's  Estate   (1890)    138  Pa.  St.  208. 

"Latta  v.  Brown  (1896)  96  Tenn.  343,  31  L.  R.  A.  840  and  note;  Eliason 
v.  Eliason  (1869)  3  Del.  Ch.  260;  Sandoe's  Appeal  (1870)  65  Pa.  314; 
Henderson  v.  Green  (1872)  34  la.  437;  but  see  Darrington  v.  Rogers 
supra. 

"The  principle  of  contribution  was  recognized  by  this  court  in  another 
case  decided  at  the  same  time,  Pittman  v.  Pittman  (Kan.  1910)  107 
Pac.  235. 

"Lilly  v.  Menke  (1894)    I26  Mo.  190. 
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ble  beneficiaries.  The  rule  as  laid  down  will,  on  the  other  hand,  work 
approximate  justice  only  if  all  the  parties  interested  are  related  to 
the  testator  within  the  same  degree  and  therefore  able  to  take  property 
equally  under  the  law  of  descents. 


Extraterritorial  Effect  of  a  Decree  of  Divorce  Upon  the  Claim 
for  Alimony. — Just  as  marriage,  in  creating  a  new  status,  necessarily 
affects  an  adjustment  of  the  property  rights  of  the  contracting  parties,1 
so  a  decree,  affecting  or  destroying  this  status  works  a  corresponding 
readjustment  of  such  incidental  relations.2  Thus  a  divorce  a  vinculo 
would  seem  to  annihilate  the  status  as  effectually  as  the  death  of  one 
of  the  parties.3  In  such  event  the  courts  will  recognize  rights  which 
have  become  vested  in  either  spouse  and  deny  those  which  were  merely 
inchoate,  the  former  having  acquired  an  existence  independent  of, 
whereas  the  latter  were  still  contingent  upon,  the  continuation  of  the 
status.4  And  so  in  general,  in  the  absence  of  saving  statutes,  divorce 
extinguishes  the  wife's  right  of  dower.5  The  claim  for  alimony  is, 
however,  neither  in  the  nature  of  a  property  right,6  nor  is  it  inchoate, 
but  is  founded  rather  upon  the  marital  obligation  of  the  husband 
to  support  and  maintain  his  wife,"  and  constitutes  an  imperfect  obliga- 
tion which  in  theory  continues  to  rest  upon  the  husband  after  the  dis- 
solution of  the  status  unless  forfeited  by  the  wife's  misconduct,8  but 
which  in  practice  must  be  made  specific  by  a  decree  of  the  court  in 
order  that  it  be  binding  upon  the  husband.9  In  this  it  is  distin- 
guishable from  the  right  of  dower,  for  the  wife  must  in  general  make 
claim  and  prove  its  merit,10  whereas  dower  vests  by  operation  of  law. 
It  would  of  course  seem  that  no  rights  could  be  predicated  upon  a 
status  which  has  been  destroyed,11  a  proposition  typified  by  the  extin- 
guishment of  dower  upon  divorce,  and  yet  in  the  case  of  rights  arising 

1io  Columbia  Law  Review  147. 

22  Bishop,  Marriage,  Divorce  &  Separation  §   1623. 

3Roberts  v.  Fagan   (1907)   76  Kan.  536. 

*Arrington  v.  Arrington  (1889)  102  N.  C.  491;  2  Bishop,  Marriage, 
Divorce  &  Separation  §  1623. 

55  Columbia  Law  Review  400.  Such  legislation,  indeed,  would  not 
seem  unreasonable  in  preserving  this  inchoate  interest  of  the  wife,  particu- 
larly, if  not  solely,  in  the  case  where  the  divorce  is  granted  upon  the 
misconduct  of  the  husband,  for  surely  if  the  annihilation  of  the  status 
is  as  complete  thereupon  as  in  the  event  of  death,  it  would  seem  more 
proper  that  the   right  should   vest,   rather   than   suffer   destruction. 

"Daniels  v.  Lindley  (1876)  44  la.  567.  The  wife  is  generally  treated 
as  a  creditor  even  before  decree,  for  the  purpose  of  avoiding  a  conveyance 
in  fraud  of  her  right  to  alimony.  Picket  v.  Garrison  (1888)  76  la.  347; 
see  Bongard  v.  Block  (1876)  81  111.  186.  As  to  the  nature  of  the  right 
after  decree,  see  3  Columbia  Law  Review  356;  7  Columbia  Law  Re- 
view 135. 

7Romaine  v.  Chauncey  (1882)  129  N.  Y.  566;  1  Bishop,  Marriage, 
Divorce  &  Separation  §  1385. 

'Harris  v.  Harris   (Va.  1878)   31  Gratt.  13. 

"Romaine  v.  Chauncey  supra;  Livingston  v.  Livingston  (1903)  173 
N.  Y.  377. 

10The  court  may  under  proper  circumstances  decree  alimony  of  its  own 
motion. 

uGould  v.  Crow  (1874)  57  Mo.  200;  Wilde  v.  Wilde  (1873)  36  la.  319. 
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other  than  by  operation  of  law,  this  is  convincing  only  if  the  dissolu- 
tion was  accompanied  by  a  proper  presentation  of  these  rights.12     This 
consideration   is   acutely  involved  where  a  foreign   decree  of  divorce 
rendered  ex  parte  upon  constructive  service  is  set  up  as  a  bar  to  an 
action  for  alimony.     The  enforcement  of  a  claim  for  alimony  is  the 
enforcement  of  a  personal  obligation  and  consequently  an  action  in 
personam,^  and  it  is  fundamental  that  such  an  action  based  on  con- 
structive service  is  of  no  effect  extraterritorially,14  nor  even  intraterri- 
torially  because,  except  in  the  case  of  a  domiciled  absentee,15  not  con- 
stituting "due  process"  of  law.16    Conceding  that  the  forum  will  recog- 
nize a  divorce  decree  of  a  sister  state  granted  ex  parte  on  substituted 
service  as  conclusive  so  far  as  its  effect  upon  the  status  is  concerned, 
the  action  being  one  quasi  in  rem,  what  is  the  necessary  effect  upon 
the  wife's  claim  for  alimony,  whether  or  not  it  be  made  the  object  of  a 
decree  in  the  previous  proceeding?     If  the  disposition  of  the  claim  is 
essential  to  a  complete  determination  of  the  cause,  so  that  the  divorce 
decree  would  be  res  adjudicata  thereto,  the  action  or  non-action  of  the 
court  with  respect  to  alimony,  would  logically  demand  such  extraterri- 
torial effect  as  that  accorded  to  the  principal  decree.17   Such  was  the  re- 
sult in  a  recent  case,  McGormdck  v.  McCormick,  (Kan.  1910)  107  Pac. 
546,  where  a  decree  of  divorce,  secured  ex  parte  on  constructive  service 
by  the  husband  in  Missouri,  without  mention  of  alimony,  was  held  under 
a  statute  requiring  full  effect  to  be  given  to  a  foreign  divorce  decree, 
to  be  a  bar  to  a  subsequent  application  by  the  wife  in  Kansas  for 
alimony   in   lands   there   situated,    although   she   offered   to  prove   ab- 
sence of  misconduct  on  her  part.     To  say,  however,  that  under  such 
circumstances  the  decree  is  res  adjudicata  as  to  the  claim  for  alimony, 
is  to  extinguish  the  claim  without  opportunity  for  its  presentation.18 
A  decree  for  alimony  awarded  ex  parte  on  constructive  service  is  not 
entitled  to  extraterritorial  recognition,19  but  does  not  therefore  prevent 
the  claim  from  being  made  the  subject  of  an  independent  decree  with- 
in the  forum.20     Nor  should  a  decree  either  ignoring  or  barring  the 
claim  for  alimony  be  effective  as  incident  to  an  action  in  rem,21  be- 
cause  affecting   personal   obligations   without  the  jurisdiction   of   the 
court.     It  would  seem  preferable,  therefore,  to  allow  the  wife  a  sepa- 
rate action  in  the  forum,22  and  since  it  is  essential  to  this  action  to 

"Lynde  v.  Lynde  (1900)  162  N.  Y.  405,  181  U.  S.  182;  Lawson  v. 
Shotwell  (1854)  27  Miss.  630;  Phillips  v.  Phillips  (1904)  69  Kan.  324. 

"Prosser  v.  Warner   (1875)   47  Vt.  667;   Minor,  Conflict  of  Laws  §  95. 

"Wharton,  Conflict  of  Laws  §  649. 

ir'But  see  De  La  Montanya  v.  De  La  Montanya   (1896)    112  Cal.  101. 

'"Pennoyer  v.  Neff   (1877)  95  U.  S.  714. 

17Roe  v.  Roe  (1894)  52  Kan.  724;  Van  Orsdal  v.  Van  Orsdal  (1885) 
67  la.  35;  see  Blackinton  v.  Blackinton   (1886)    141  Mass.  432. 

"Woods  v.  Waddle  (1886)  44  Oh.  St.  449;  Rodgers  v.  Rodgers  (1896) 
56  Kan.  483;  see  Roe  v.  Roe  supra;  Lynde  v.  Lynde  supra. 

19Middleworth  v.  McDowell  (1875)  49  Ind.  386;  Bunnell  v.  Bunnell 
(1885)  25  Fed.  214;  Prosser  v.  Warner  supra. 

^Cochran  v.  Cochran  (1894)  42  Neb.  612.  It  is  otherwise  where  the 
court  deems  the  wife's  rights  to  have  been  adequately  presented.  Eldred  v. 
Eldred  (1901)  62  Neb.  613;  Fischli  v.  Fischli   (Ind.  1825)    1  Blackf.  360. 

21Cook  v.  Cook  (1882)  56  Wis.  195;  see  Garner  v.  Garner  (1880)  56 
Md.  127. 

22Cox  v.  Cox  (1869)  19  Oh.  St.  502.  As  a  matter  of  form  this  claim 
must  in  some  jurisdictions  he  made  in  connection  with  a  second  divorce 
proceeding.     Stilphen  v.   Stilphen    (1870)    58  Me.  509. 
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prove  absence  of  misconduct  on  her  part,  such  proof  would  be  com- 
petent, without  constituting  a  collateral  impeachment  of  the  decree  of 
dissolution,23  in  that  the  issue  is  distinct  and  one  which  for  extrater- 
ritorial purposes  was  not  properly  before  the  court  of  the  sister  state.24 


The  Duty  of  a  Local  Telephone  Company  to  Grant  Long  Dis- 
tance Connections. — Given  two  public  service  companies  one  de- 
manding the  services  of  the  other,  it  is  well  settled  that  the  former, 
though  a  rival  of  the  latter,  is  entitled  to  the  same  rights  as  the  pub- 
lic at  large.1  Thus,  a  carrier  is  bound  to  receive  and  to  deliver  over 
its  lines  all  freight  tendered  to  it  by  a  connecting  carrier.2  This 
duty  relates  back  to  the  obligation  to  the  original  sender:;  and  is 
not  modified  by  competitive  relations  between  the  companies  in  ques- 
tion, though  the  problem  as  to  reasonable  rates  may  be  affected  by 
this  element.4  It  is  equally  well  settled,  on  the  other  hand,  that  a 
public  service  company  need  accord  to  another  company  no  greater 
privileges  than  those  enjoyed  by  the  rest  of  the  public.  It  cannot, 
therefore,  be  compelled  to  surrender  its  system  to  another  corpora- 
tion so  that  the  latter  may  utilize  it  as  its  own.5  So,  while  one  tele- 
graph company  must  receive  and  transmit  messages  tendered  by 
another,  it  need  not  give  the  latter  physical  control  over  any  of  its 
instruments  or  other  facilities.6 

The  application  of  these  principles  to  the  telephone  business  gives 
rise  to  difficulties.  The  service  to  the  public  in  this  case  is  different 
from  that  rendered  by  a  carrier  or  a  telegraph  company  in  that  it 
necessarily  involves  on  the  part  of  those  served,  a  partial  use  of  and 
control  over  the  instrumentalities  and  facilities  of  the  telephone 
company.  Consequently,  when  a  telegraph  company  demands  the  in- 
stallation of  a  telephone  in  its  office  and  tenders  the  published  rates, 
the  service  it  asks  is  identical  with  that  rendered  to  the  public  in  gen- 
eral and  must,  therefore,  be  furnished,  competitive  relations  between 
the  two  companies  notwithstanding.  This  result  has,  however,  not 
been  reached  without  considerable  hesitation.7  While  such  service  has 
been  almost  uniformly  compelled  in  the  past,  the  decisions  have 
rested  wholly  upon  the  ground  that,   as   the  telephone  company  was 

^Cox  v.  Cox  supra;  Cochran  v.  Cochran  supra. 

"Thurston  v.  Thurston  (1894)  58  Minn.  279;  Woods  v.  Waddle  supra; 
Blackinton  v.  Blackinton  supra. 

1Beale  &  Wyman,  R.  R.  Rate  Regulation  296,  297. 

2Beers  v.  Wabash,  St.  L.  &  P.  Ry.  Co.  (1888)  34  Fed.  244;  Vermont  & 
M.  R.  R.  Co.  v.  Fitchburg  R.  R.  Co.  (1867)  14  Allen  462;  Peoria  &  P.  U. 
Rv.  Co.  v.  Chicago  R.  I.  &  Pac.  Ry.  Co.  (1884)  109  111.  135;  Peoria  etc. 
Ry.  Co.  v.  Rolling  Stock  Co.    (1891)    136  111.  643. 

3Elliott  on  Railroads  §  1432;  Dunham  v.  Boston  &  M.  R.  R.  Co.  (1879) 
70  Me.  164;  see  also  Crosby  v.  Pere  Marquette  R.  R.  Co.  (1902)  131 
Mich.  288. 

<Johnson  v.  Dom.  Ex.  Co.  (1896)  28  Ont.  203;  but  see  Camblos  v. 
P.  &  R.  R.  R.   (Pa.  1873)   4  Brewst.  563. 

5Phila.  etc.  St.  Co.'s  Petition  (1902)  203  Pa.  354;  Shelbyville  R.  R.  Co. 
v.  L.  C.  &  L.  R.  R.  (1885)  82  Ky.  541;  Ilwaco  Ry.  Co.  v.  Oregon  Short 
Line  Co.    (1893)   57  Fed.  673;  Railroad  v.  Railroad   (1883)    16  Md.  263. 

"See  Matter  of  Baldwinsville  Tel.  Co.  (N.  Y.  1898)  24  Misc.  221;  State 
v.  Tel.  Co.   (1001)   61   S.  C.  83. 

7See  People  ex  rel.  Postal  Tel.  Co.  v.  Hudson  Riv.  Tel.  Co.  (X.  Y. 
1887)   19  Abb.  N.  C.  466. 
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already  serving  one  telegraph  company,  it  could  not  discriminate 
against  others.8  A  recent  case,  Postal  Telegraph  Cable  Co.  v.  The 
Cumberland  Telegraph  &  Telephone  Co.  (1910)  43  N.  Y.  L.  J.  No.  9, 
squarely  presented  the  problem  whether  the  defendant  might  refuse 
to  serve  any  telegraph  company  whatever,  and  the  court  extended 
the  rule  taking  the  sound  position  that  irrespective  of  questions  of 
discrimination,  the  telephone  company  was  under  a  primary  duty 
to  serve  all. 

An  examination  of  the  relations  between  two  telephone  companies 
still  further  accentuates  the  unique  character  of  this  branch  of  pub- 
lic service.  Even  here,  however,  the  same  general  tendencies  are 
plainly  discernible.  It  follows  necessarily  from  the  general  principles 
adduced  above  that  one  company  must  upon  the  demand  of  another 
install  a  telephone  in  the  batter's  terminal  office  and  allow  it  to 
repeat  messages  over  its  wires  as  forwarding  agent  of  the  original 
senders.  In  view,  however,  of  the  conversational  character  of  a  tele- 
phone message  it  is  obvious  that  such  an  arrangement,  unlike  the 
analogous  situation  in  the  railroad  or  telegraph  business,  affords  a 
most  inadequate  method  for  the  transmission  of  oral  information. 
For  this  reason  the  courts  have  been  inclined  to  encourage  the  phy- 
sical union  of  connecting  systems.  It  has  been  held  for  example 
that,  once  a  telephone  company  grants  long  distance  connections  to 
a  second,  it  is  bound  to  accord  equal  privileges  to  all  others.9  It  has 
even  been  decided  that  once  two  companies  in  different  towns  have 
connected  their  exchanges  the  public  has  such  an  interest  in  the 
maintenance  of  this  relation  as  to  require  its  continuance  during 
the  corporate  existence  of  both  companies.1"  Further,  statutes  provid- 
ing for  such  service  have  been  mostly  liberally  construed.11  The 
courts,  however,  have  thus  far  refused  to  go  the  length  of  recogniz- 
ing a  primary  duty  to  accord  long  distance  connections,  but  have 
rested  their  decisions  wholly  upon  the  supposed  existence  of  a  sec- 
ondary duty  resulting,  because  of  the  consequent  discrimination,  from 
an  initial  long  distance  connection.12  If  the  demanding  company  be 
regarded  as  the  agent  of  its  subscribers  in  endeavoring  to  secure  the 
transmission  of  their  messages  the  reason  assigned  is  perhaps  ade- 
quate. It  is  arguable,  moreover,  that,  while  a  public  service  company 
may  grant  favors,13  a  concession  such  as  that  here  in  question  is 
so  intimately  connected  with  the  public  duty  of  the  company  as  to 
constitute  an  unlawful  discrimination  against  that  portion  of  the 
public  served  by  the  demanding  company.  This  result  is,  however, 
subject    to    serious    criticism,14    and    it    would    seem    that    the    cases 

"State  ex  rel.  v.  Bell  Tel.  Co.  (1885)  23  Fed.  539;  Telegraph  Co.  v. 
Telephone  Co.  (1881)  61  Vt.  241;  State  ex  rel.  v.  Del.  &  A.  Tel.  &  Tel. 
Co.  (1891)  47  Fed.  633;  Del.  &  A.  Tel.  Co.  v.  State  ex  rel.  (1892)  50 
Fed.  677;  Bell  Co.  v.  Com.  ex  rel.  (1886)  3  Cent.  Rep.  907;  but  see  A.  R.  T. 
Co.  v.  C.  T.  Co.    (1881)  49  Conn.  352. 

9U.  S.  Tel.  Co.  v.  Central  Union  Tel.  Co.   (1909)    171  Feci.  130. 

"State  v.    Cadwallader    (Ind.   1909)    87  N.   E.  644. 

"Billings  Mutual  Tel.  Co.  v.  Rocky  Mountain  B.  Tel.  Co.  (1907)  155 
Fed.  270. 

"See   State  v.  Cadwallader  supra. 

"People  ex  rel.  Cairo  Tel.  Co.  v.  W.  U.  Tel.  Co.  (1896)  166  111.  15; 
Fluker  v.  Railroad  (1888)  81  Ga.  461. 

"Its  weakness  is  indicated  and  the  counter  arguments  presented  in  9 
Columbia  Law  Review  714. 
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could  best  be  sustained  by  tbe  recognition  of  a  primary  duty  to  af- 
ford  physical   connections. 

A  recent  decision,  Home  Tel.  Co.  v.  G.  &  N.  Tel.  Co.  (Mo.  1910) 
126  S.  W.  773,  though  hesitating  to  so  hold,  contains  a  strong  dictum 
urging  the  recognition  of  this  duty.15  Apparently  opposed  to  such 
a  result  are  the  cases  denying  the  duty  of  a  railroad  to  make  physical 
connections  with  other  carriers.16  It  is  to  be  noted,  however,  that 
practical  considerations  arising  from  the  nature  of  the  railroad  busi- 
ness had  a  controlling  influence  upon  these  decisions  and  that  no 
such  difficulties  are  present  in  the  problem  at  hand.17  Further, 
if  telephone  companies  are,  like  railroads,  under  the  usual  obligation 
to  receive  and  deliver  messages  from  other  companies,  it  is  difficult 
to  see,  as  indicated  above,  how,  in  view  of  the  peculiar  nature  of  a 
telephone^  message,  such  duty  can  be  adequately  performed  without  a 
physical  joining  of  the  wires.  The  right  to  have  a  trunk  connection, 
moreover,  does  not  involve  any  greater  physical  control  over  the  in- 
strumentalities of  the  company  than  is  had  by  any  of  its  subscribers, 
but  on  the  contrary  merely  affords  the  sending  company  the  same  op- 
portunity to  transmit  messages  as  agent  of  its  subscribers  as  is  pos- 
sessed by  the  regular  patrons  of  the  receiving  company.  While  it  is 
true,  on  the  other  hand,  that  the  local  company  is  not  bound  to  carry 
messages  beyond  its  lines,  it  is  its  duty  to  deliver  to  the  next  connect- 
ing company,18  and  this  can  be  done  adequately  only  when  a  physical 
junction  of  the  wires  is  made. 


Specific  Performance  of  Negative  Covenants  in  Contracts  for 
Services. — Although  it  is  well  settled  that  equity  will  not  enforce  the 
performance  of  purely  affirmative  contracts  for  personal  services,1  such 
contracts  often  contain  negative  provisions  the  breach  of  which  may  be 
restrained  by  injunction  if  the  remedy  obtainable  at  law  is  inadequate. 
These  negative  covenants  may  properly  be  divided  into  two  general 
classes.  In  the  first  category  are  to  be  found  stipulations  introduced 
primarily  for  the  purpose  of  enforcing  indirectly  the  affirmative  agree- 
ment to  perform  services  and  under  certain  circumstances  some  courts 
will,  even  in  the  absence  of  express  stipulation,  imply  such  a  cove- 
nant from  the  other  terms  of  the  contract.2  The  well  known  English 
case  of  Lumley  v.  Wagner3  and  the  decisions  following  it4  are  illustra- 
tive of  these  agreements.  In  such  cases  the  inadequacy  of  the  remedy 
at  law  consists  in  the  difficulty  of  readily  finding  a  substitute  for  the 
employee,5    and   consequently  such   covenants   are  enforced   in   equity 

15See  also  U.  S.  Tel.  Co.  v.  Central  Union  Tel.  Co.  supra. 

16A.  T.  &  S.  R.  R.  v.  D.  &  N.  O.  R.  R.  (1883)  no  U.  S.  667. 

"See  K.  &  I.  B.  Co.  v.  Louisville  &  N.  R.  Co.   (1889)  37  Fed.  567,  620. 

"Western  Union  Tel.   Co.  v.   Turner    (1901)    94  Tex.  304. 

'Whitwood  Chemical  Co.  v.  Hardman  L.  R.    [1891]   2  Ch.  416. 

2Montague  v.  Flockton  (1873)  L.  R.  16  Eq.  189;  2  Columbia  Law  Re- 
view 162. 

3i   De  Gex  M.  &  G.  604. 

4Montague  v.  Flockton  supra;  Daly  v.  Smith  (N.  Y.  1874)  6  Jones  & 
Spencer   158. 

'Strobridge  Litho.  Co.  v.  Crane  (1890)  12  X.  Y.  Supp.  898;  Osius  v. 
Hinchman   (1908)    150  Mich.  603. 


560  COLUMBIA  LAW  REVIEW. 

only  when  the  services  io  be  rendered  are  special,  unique,  or  extraor- 
dinary.0 

The  second  class  of  negative  covenants  consists  of  stipulations 
which  do  not  have  for  their  purpose  the  enforcement  of  the  affirmative 
agreement  to  serve,  but  which  are  designed  to  protect  the  employer 
from  unfair  competition  and  to  prevent  the  disclosure  of  business  se- 
crets to  rivals.7  In  such  contracts  the  character  of  the  services  to  be 
performed  is  of  no  importance,  as  the  employer's  equity  consists  not 
in  the  difficulty  of  replacing  the  employee  but  in  the  fact  that  the 
breach  of  contract  may  result  in  ruin  to  his  business.  Consequently, 
these  covenants  are  enforced  whenever  the  employee  was  in  a  position 
to  have  acquired  knowledge  of  secret  processes,8  names  of  customers,9 
or  similar  information,  as  in  such  cases  damages  are  an  altogether 
inadequate  remedy.  It  results,  therefore,  that  if  the  defendant  has 
acquired  no  peculiar  information,  an  injunction  will  not  be  granted.10 
Whereas  the  duration  of  the  contracts  of  the  first  group  is  necessarily 
coincident  with  that  of  the  correlative  affirmative  contract,  the  cove- 
nants of  the  second  class  often  extend  beyond  the  time  at  which  the 
positive  agreement  is  to  come  to  an  end.  It  follows,  then,  that  since 
such  contracts  must  necessarily  result  in  a  partial  restraint  of  trade, 
they  will  be  enforced  only  if  this  restraint  is  reasonable.11  As  the  pur- 
pose of  such  an  agreement  is  to  safeguard  the  rights  of  the  employer, 
the  restraint,  in  order  to  be  held  proper,  must  be  no  greater  than  is 
necessary  to  afford  him  fair  protection  and  not  so  large  as  to  inter- 
fere with  the  interests  of  the  public.12  Although  each  case  has  to  be 
resolved  on  its  peculiar  circumstances,13  a  restraint  extending  over  a 
larger  territory  than  the  plaintiff's  business,14  or  one  that  is  not  limited 
to  a  particular  kind  of  business  would  ordinarily  be  unreasonable,15 
and  under  such  circumstances  the  courts  will  not  narrow  the  stipula- 
tion so  as  to  render  it  valid,  but  will  declare  the  contract  void.16  On 
the  other  hand,  provided  the  territorial  boundaries  are  properly  in- 
dicated, the  mere  lack  of  a  limitation  as  to  time  does  not  necessarily 
invalidate  the  contract.17 

Tomeroy,  Equity  Jur.  §1343;  Carter  v.  Ferguson  (N.  Y.  1800)  58 
Hun    569. 

7Haynes  v.  Doman  L.  R.   [1899]    2  Ch.  13. 

'Magnolia  Metal  Co.  v.  Price  (N.  Y.  1901)  65  App.  Div.  276;  see 
Morse  Twist  Drill  &  Machine  Co.  v.  Morse  (1869)   103  Mass.  73. 

"Davies  v.  Racer  (N.  Y.  1893)  72  Hun  43;  Mutual  Milk  &  Cream  Co. 
v.  Heldt  (N.  Y.  1907)  120  App.  Div.  795;  Carter  v.  Ailing  (1890)  43 
Fed.  208. 

'"Sternberg  v.  O'Brien  (1891)  48  N.  J.  Eq.  370;  Chain  Belt  Co.  v.  Von 
Spreckelsen    (1903)    117   Wis.    106. 

"Sternberg  v.    O'Brien   supra. 

12Sternberg  v.  O'Brien  supra:  Cahill  v.  Madison  (1900)  94  111.  App. 
216;  Dubowski  v.  Goldstein  L.  R.    [1896]    1  Q.  B.  478. 

"Harrison   v.    Glucose   Sugar   Refining   Co.    (1902)    116   Fed.   304. 

"Ward  v.  Bryne  (1839)  5  M.  &  W.  547;  Herreshoff  v.  Boutmeau 
(1890)  17  R.  I.  3;  Mallinckrodt  Chem.  Works  v.  Memnich  (1899)  83 
Mo.   App.  6. 

"Ehrmann  v.  Bartholomew  (1898)  67  L.  J.  Ch.  319;  Pearls  v.  Saal- 
feld   L.  R.    [1892]   2  Ch.   149. 

"'Mallinckrodt  Chem.   Works  v.   Memnich  supra, 

17Tlitchcock  7'.  Coker  (1837)  6  Ad.  &  E.  438.  For  a  full  discussion  of 
contracts  in  restraint  of  trade  see  2  Columbia  Law  Review  166  and  7 
Columbia  Law  Review  ^o. 
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This  class  of  covenants  is  similar  in  principle  to  contracts  made 
by  employees  not  to  divulge  trade  secrets  learned  by  them  in  the 
course  of  their  employment.  Here,  however,  there  is  no  question  of 
restraint  of  trade,  as  equity  recognizes  a  property  right  in  such  in- 
formation even  though  it  is  not  protected  by  patent  or  copyright.18 
Though  Lord  Eldon  doubted  whether  it  was  practicable  for  equity  to 
restrain  the  disclosure  of  business  secrets,19  the  courts  regularly  en- 
join a  threatened  breach  of  such  a  contract,20  and  according  to  the 
more  recent  view  such  a  covenant  may  be  implied  in  fact  from  a  con- 
fidential relation  between  the  parties.21  Furthermore,  even  if  a  promise 
to  that  effect  cannot  be  implied  in  fact,  some  courts  hold  that  where 
the  employee  occupied  a  position  of  confidence,  such  an  obligation 
may  properly  be  imposed  by  law,  and  regard  the  disclosure  of  informa- 
tion obtained  in  the  course  of  the  employment,  as  an  act  in  the  na- 
ture of  a  breach  of  trust.22  This  result  is  to  be  justified  on  the  ground 
that  equitv  regards  trade  secrets  as  property. 

A  recent  case.  The  McOall  Co.  v.  Wright  (N.  Y.  1910)  43  N.  Y. 
L.  J.  Xo.  3,  illustrates  the  principles  involved  in  the  second  class  of 
negative  covenants.  The  defendant,  who  was  occupying  a  responsible 
position  in  the  plaintiff's  employ,  was  under  a  stipulation  not  to  enter 
the  service  of  a  competitor  during  a  specified  period,  but  in  violation 
of  this  agreement  abandoned  the  contract  and  undertook  to  act  as 
president  of  a  rival  company.  Although  the  defendant's  services  were 
not  of  a  special  or  unique  charater,  he  had  gained  a  comprehensive 
knowledge  of  the  plaintiff's  business  methods  and  had  become  ac- 
quainted with  a  secret  formula.  The  court,  apparently  recognizing 
that,  the  covenant  was  not  included  in  the  contract  as  an  additional 
method  of  enforcing  the  other  provisions,  treated  it  as  an  independent 
stipulation  the  object  of  which  was  to  prevent  the  disclosure  of  busi- 
ness secrets  and,  therefore,  properly  upheld  an  injunction  restraining 
the  defendant  from  entering  the  service  of  a  competing  concern. 


Waiver  of  Mortgage  Liex  by  Attachment. — Since  at  common 
law  a  mere  incorporeal  interest  is  not  subject  to  execution.1  the  attach- 
ability  of  the  mortgagors  interest  in  mortgaged  property  is  deter- 
mined primarily  by  the  effect  of  the  execution  of  the  mortgage  on 
the  legal  title.  It  follows  then  that  upon  the  execution  of  a  common 
law  mortgage  operating  immediately  to  vest  in  the  mortgagee  a  legal 
title  subject  only  to  the  right  of  redemption,2  there  remains  in  the 
mortgagor  no  interest  that  can  be  subject  to  attachment.3  It  is,  there- 
fore, only  when  by  express  stipulation  he  is  given  possession  for  a 
definite  period  that  the  mortgagor's  interest  is   subject  to  such  pro- 

"Hopkins,  Unfair  Trade  153;  Peabody  7'.  Norfolk   (1868)   98  Mass.  452. 

"Newbery   v.  James    (1817)    2  Mer.   446. 

"Salomon  v.  Hertz  (1885)  40  N.  J.  Eq.  400;  Thum  Co.  v.  Tloczynski 
(1897)   114  Mich.  149. 

nMerryweather  v.  Moore  (1892)  61  L.  J.  Ch.  505;  Lamb  v.  Evans 
(1892)    61   L.  J.  Ch.  681. 

^Eastman  Kodak  Co.  v.  Reichenbach  (N.  Y.  1894)  79  Hun  183; 
Little  v.   Gallus   (N.  Y.  1896)   4  App.  Div.  569. 

'Thornhill  v.  Gilmer  (Miss.  1845)  4  Sm.  &  M.  153;  Scott  v.  Scholey 
(1807)  8  East  467. 

Jio  Columbia  Law  Review  252. 

3Badlam  v.   Tucker    (Mass.   1823)    1   Pick.  389. 
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cess.4  Even  in  such  cases,  the  attaching  creditor's  right  is  limited 
to  the  possessory  interest  created  by  the  agreement5  and  a  possession 
terminable  at  the  will  of  the  mortgagee  does  not  vest  in  the  mortgagor 
an  interest  which  can  be  reached  by  attachment  process.6  Through 
the  influence  of  equitable  principles  the  common  law  rule  forbidding 
attachment  of  the  mortgagor's  interest  has,  however,  been  so  modified 
that  it  is  at  present  leviable  by  various  methods  provided  by  statute.7 
Although  on  strict  legal .  theory  it  might  have  been  held  that  since 
the  mortgagee  holds  the  legal  title  subject  only  to  the  right 
of  redemption  his  interest  should  be  liable  to  attachment,  yet 
the  courts  have  consistently  refused  to  recognize  such  a  doctrine.8 
But,  after  forfeiture  of  the  mortgage  condition,  the  title  having  be- 
come absolute  in  the  mortgagee,  his  interest  is,  of  course,  subject  to 
execution,9  even  if  the  mortgagor  still  remains  in  possession.10  Where, 
on  the  other  hand,  the  effect  of  a  mortgage  is  merely  to  create  in  the 
mortgagee  a  lien  on  the  mortgaged  property,11  there  is  no  difficulty 
in  holding  the  mortgagor's  interest  attachable12  for  the  mortgagee's 
position  in  such  cases  is  that  of  a  creditor  secured  by  a  lien  on  his 
debtor's  property.13 

Since,  however,  the  attaching  creditor  can  seize  only  such  interest  as 
remains  in  his  debtor,14  it  is  evident  that  under  either  theory  and 
regardless  of  whether  or  not  the  levy  is  made  before15  or  after16 
breach  of  the  condition,  an  attachment  cannot  operate  to  extinguish 
the  rights  of  the  other  party  to  the  mortgage.  It  would  seem,  there- 
fore, that  even  if  the  process  is  sued  out  by  the  mortgagee  it  should 
not  necessarily  work  a  destruction  of  his  rights.  The  courts  are  not, 
however,  agreed  as  to  the  effect  of  such  attachment  and  the  rule  is 
sometimes  laid  down  that  by  the  execution  of  an  attachment  on  the 
mortgaged  property  the  mortgagee  thereby  waives  the  mortgage 
lien.17  Such  a  rule  can,  of  course,  be  strictly  applicable  only  in  a 
jurisdiction  where  the  mortgage  creates  a  lien  on  the  mortgaged  prop- 
erty  for   under  the  common  law   theory  the  mortgagee's   position    is 

4Henin  v.  Slay  (1884)  78  Ala.  180;  Hall  v.  Sampson  (1866)  35  N.  Y. 
274. 

5Peckinbaugh  v.   Quillin    (1882)    12  Neb.   586. 

"Tannahil  v.  Tuttle   (1854)   3  Mich.   104. 

7Angier  v.  Ash  (1852)  26  N.  H.  99;  Prout  v.  Root  (1875)  116  Mass. 
410. 

'Prout  v.  Root  supra;  Eaton  v.  Whiting  (Mass.  1826)  3  Pick.  484; 
Huntington  v.   Smith    (  1822)   4  Conn.  235. 

9See  Ferguson  v.  Lee   (N.   Y.   1832)    9  Wend.  258. 

10Jones,  Chattel  Mortgages  566;  Ferguson  v.  Lee  supra. 

11 10  Columbia  Law  Review  252. 

I2Hamill  v.  Gillespie  (1872)  48  N.  Y.  556;  First  Nat.  Bank  v.  Johnson 
(1903)  68  Neb.  641. 

1  Herman,  Chattel  Mortgages  §  159. 

"Manning  v.  Monaghan  (1864)  28  N.  Y.  585;  Hull  v.  Carnley  (1854) 
11  N.  Y.  501. 

15Woodside  v.  Adams   (1878)    14  N.  J.  L.  417. 

16Saxton  v.  Williams    (1862)    15  Wis.  320. 

"Evans  v.  Warren  (1877)  122  Mass.  303;  Cox  v.  Harris  (1897)  64 
Ark.  213;  2  Cobbey,  Chattel  Mortgages  §  746;  Jones,  Chattel  Mortgages 
§   565.    * 
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that  of  an  owner  of  the  legal  title  rather  than  that  of  a  lienor.18 
Under  the  common  law  theory,  assuming-  that  the  mortgagor's  interest 
has  been  made  attachable,  it  seems  quite  possible  to  work  out  a  de- 
struction of  the  mortgagee's  right  of  foreclosure  on  the  ground  that 
by  asserting  title  in  the  mortgagor  for  the  purpose  of  attachment 
he  is  estopped  to  later  assert  title  in  himself  for  purposes  of  fore- 
closure.19 In  such  cases  there  is,  of  course,  strictly  speaking  no  re- 
liance by  the  mortgagor  on  the  mortgagee's  representations  and  the 
estoppel  must  be  based  solely  on  the  inconsistency  of  the  positions 
which  he  has  assumed.  Consequently,  some  courts  criticising  these 
decisions  as  resting  on  a  mere  technicality  have  refused  to  adopt 
this  doctrine.20  Even  in  a  jurisdiction  where  the  mortgage  does 
operate  to  create  a  lien  in  the  mortgaged  property  it  seems  that,  at 
least  as  between  the  original  parties  to  the  mortgage,  a  distinction 
might  well  be  taken  between  an  attachment  for  an  independent  claim 
and  one  for  the  debt  secured  by  the  mortgage.  Since  a  waiver  must,  from 
its  very  nature,  depend  upon  intent,21  it  is  difficult  to  conclude  that  when 
the  mortgagee  attaches  the  property  for  a  claim  other  than  the  mort- 
gage debt  he  thereby  intends  to  waive  the  mortgage  lien,22  for,  obvi- 
ously, the  property  may  afford  security  for  two  co-existing  claims.23 
If,  however,  the  rights  of  subsequently  attaching  creditors  are  in- 
volved, it  seems  quite  possible  to  say  that  having  pursued  his  attach- 
ment to  judgment  and  execution  it  is  inequitable  to  allow  him  to 
set  up  his  mortgage  in  order  to  defeat  the  creditor's  rights.24  Where; 
on  the  other  hand,  the  mortgagee  attaches  the  property  for  the  mort- 
gage debt  the  doctrine  of  waiver  is  much  more  applicable  for  in  such 
cases  it  may  fairly  be  inferred  that  he  intended  to  substitute  the  at- 
tachment lien  for  the  mortgage  security.25  Some  courts  have,  however, 
even  in  such  cases,  preferred  to  consider  the  liens  as  cumulative 
security  and  consequently  have  refused  to  imply  a  waiver.-'1' 

In  a  recent  case  of  first  impression,  Stein  v.  McAuley  (la.  1910)  125 
N.  W.  336,  a  mortgagee,  having  recovered  judgment  in  a  suit  on 
the  mortgage  note,  attached  the  property  and  latter  brought  suit  to 
foreclose.  The  court  held  that  the  attachment  did  not  amount  to 
a  waiver  of  the  mortgage  lien  nor  did  it  estop  him  from  later  setting 
up  the  mortgage.  Since  the  court  treated  the  mortgage  as  having 
created  a  mere  lien  on  the  mortgaged  property,  it  seems  that,  at  least 
under  the  decisions  last  cited,  this  result  may  properly  be  supported. 
Under  such  a  theory,  it  is  difficult  to  see  how  any  hardship  is  created 
by  the  co-existence  of  the  mortgage  and  attachment  liens  for  the 
mortgagee  is  benefited  by  having  a  judgment  for  any  deficiency  and 
the  mortgagor  a  guaranty  that  the  property  will  be  sold  to  the  high- 

13io  Columbia  Law  Review  252. 

"Evans  v.  Warren  supra;  Dix  v.   Smith    (1899)   9  Okla.   124. 
20Thuber  v.  Jewett   (1854)   3  Mich.  295. 
aLinwood  v.  Van  Dusen  (1900)  63  Oh.  St.  183. 
^Atkins  v.  Byrnes  (1874)  /i  HI.  326. 
KScarfe  v.  Morgan   (1838)  4  M.  &  W.  270. 
"Haynes  v.  Sanborne  (1864)   45  N.  H.  429. 
aCox   v.    Harris   supra. 

""Barchard  v.  Kohn  (1895)  157  111.  579:  Byram  v.  Stout  (1890)  127 
Ind.   195- 
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est  bidder  and  no  more  sold  than  is  necessary  to  pay  the  debt.27 
Furthermore,  even  had  the  controversy  arisen  between  the  mortgagee 
and  another  creditor  it  seems  that,  since  the  attachment  was  dis- 
missed before  execution,  the  result  might  well  have  been  the  same 
for  the  attachment  would  not  of  itself  furnish  the  intent  essential 
to  constitute  a  waiver  nor  would  it  necessarily  have  the  effect  to 
so  mislead  as  to  render  the  mortgagee's  conduct  in  subsequently  fore- 
closing the  mortgage  inequitable  as  to  the  creditor's  rights. 


Injunctive  Eelief  Against  Illegal  Taxation. — In  the  exercise  of 
its  restraining  power  against  the  collection  of  illegal  taxes  equity 
is  confronted  by  a  situation  which  presents  conflicting  considerations. 
On  the  one  hand,  the  imperative  necessity  that  the  collection  of 
governmental  revenues  be  unobstructed  deters  the  court  from  grant- 
ing its  relief,1  while  on  the  other  hand,  the  obvious  impropriety  of 
imposing  upon  a  citizen  the  duty  of  paying  an  illegal  and  often 
fraudulent  tax  tends,  under  certain  circumstances,  to  demand  an  ex- 
ercise of  its  restraining  power.2  Although  in  some  instances  the  latter 
consideration  has  prevailed  thereby  inducing  the  courts  to  great  liber- 
ality in  granting  injunctive  relief,  most  courts,  treating  the  former 
as  more  important,  have  held  that  equity  should,  in  such  cases,  act 
with  unusual  caution  and  consequently  should  extend  its  aid  only  in 
the  clearest  cases.3  The  unavoidable  delay  incident  to  such  proced- 
ure,4 together  with  the  impotency  of  a  court  of  equity  to  deal  conclu- 
sively with  the  situation,  in  that  having  enjoined  the  collection  of  a 
tax  it  has  no  power  to  assess  a  new  one.5  has,  therefore,  induced  legisla- 
tion prohibiting  the  use  of  injunctions  for  such  purposes.6  Where, 
moreover,  only  part  of  a  tax  is  illegal,  similar  considerations  have 
caused  the  courts  to  require  payment  of  the  legal  portion  as  a  condition 
precedent  to  the  relief  sought.7 

Subject,  however,  to  this  peculiar  conservatism,  the  ordinary  rules 
determinative  of  equitable  jurisdiction  and  relief  are  applicable  in 
cases  of  illegal  taxation.  Consequently,  it  is  generally  held  that  the 
mere  irregularity  or  even  illegality  of  the  tax,  whether  it  be  on 
realty,8  or  on  personalty,9  affords  no  ground  for  interference.  In 
order  to  invoke  equitable  aid,  then,  a  complainant  must  show  that 
he  has  an  interest  which  is  peculiarly  threatened  by  the  illegal  tax10 
and  also  that  the  legal  remedy  provided  for  the  redress  of  this  wrong 

"Frost  v.   Shaw   (1854)  3  Oh.  St.  270. 

\Stevens  v.  N.  Y.  &  O.  M.  R.  R.  Co.  (1875)  13  Blatch.  104;  Cody  v. 
Lennard    (1872)    45   Ga.   85. 

'Alien  v.  B.  &  O.  R.  R.  Co.   (1884)   114  U.  S.  311. 

3High,  Injunctions  §§  484,  485;  Waterbury  Bank  v.  Lawler  (1878)  46 
Conn.  243. 

4Cooley,  Taxation  1423. 

'State  R.  R.  Tax  Cases   (1875)   92  U.   S.  576. 

eSnyder  v.  Marks  (1883)   109  U.  S.  189. 

7MerriIl  v.  Humphrey  (1871)  24  Mich.  170;  City  Council  v.  Sayre  (1880) 
65  Ala.  564. 

8Ogden  City  v.  Armstrong  (1897)   168  U.  S.  224. 

"Dows  v.  City  of  Chicago  (1870)  11  Wall.  108.  But  see  City  of  Delphi 
v.  Bowen   (1878)   61  Ind.  29. 

10Robins  v.   Latham    (1896)    134    Mo.   466. 
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is  clearly  inadequate.11  Thus,  equity  will  ordinarily  grant  relief 
where  the  tax  has  been  fraudulently  assessed  against  the  property  in 
question,12  or  where,  because  of  some  peculiar  circumstance,  as  the 
insolvency  of  the  collector13  or  the  impossibility  of  bringing  an  action 
against  the  state,14  the  recovery  of  the  tax  money  is  impossible.  In 
like  manner,  if  the  complainant  is  in  danger  of  suffering  some  irre- 
parable damage  as  the  destruction  of  a  corporate  franchise15  or  a 
serious  interruption  of  business,16  equity  will  ordinarily  exercise 
its  restraining  power.  A  less  novel  situation  justifying  equitable 
interference  is  presented  where  the  enforcement  of  the  tax  would 
operate  to  create  a  cloud  on  the  title  to  real  estate.17  The  courts  are 
not,  however,  agreed  as  to  what  constitutes  such  a  cloud.  The  prevail- 
ing view  would  seem  to  indicate  that  if  the  invalidity  of  the  tax 
must  necessarily  appear  upon  any  attempt  to  enforce  a  claim  de- 
pending on  it,  no  cloud  exists.18  It  is  submitted,  however,  that  any 
recorded  claim  even  if  absolutely  void  on  its  face  might  well  be  con- 
sidered sufficient  to  warrant  equitable  interference,19  in  that  even  such 
a  claim  must  necessarily  affect  the  marketability  of  the  property  in 
the  eyes  cf  ordinarily  prudent  purchasers. 

Although  the  prevention  of  a  multiplicity  of  suits  is  generally  recog- 
nized as  a  proper  ground  for  equitable  relief,20  the  courts  are  not 
agreed  as  to  the  extent  of  its  application.  It  is,  of  course,  obvious 
that  when  a  single  complainant,  having  established  the  illegality  of 
the  tax,  must  necessarily  resort  to  repeated  suits  at  law  in  order  to 
enforce  his  rights  the  remedy  thus  afforded  is  plainly  inadequate  and 
equity  should  extend  its  aid.21  Where,  on  the  other  hand,  each  in- 
dividual complainant  is  amply  protected  at  law  and  the  only  cir- 
cumstance suggesting  equitable  relief  is  the  fact  that  all  other  tax 
payers  smilarly  situated  would  also  be  compelled  to  resort  to  actions 
at  law  in  order  to  obtain  redress,  the  courts  are  not  agreed  as  to  the 
propriety  of  granting  an  injunction.  The  mere  fact  that  other  tax 
payers  would  be  compelled  to  vindicate  their  rights  as  to  distinct 
and  independent  claims  at  law  obviously  cannot  effect  the  adequacy 
of  any  particular  complainant's  legal  remedy  nor  theoretically  give 
him  any  greater  equity.22  Many  courts,  recognizing  this  fact,  and 
influenced,  moreover,  by  arguments  of  public  policy  especially  appli- 
cable to  these  cases,23  have  refused  to  assume  jurisdiction.  The  more 
recent  decisions,  however,  seem  to  favor  the  granting  of  injunctive 
relief  on  the  sole  ground  that  by  a  proper  determination  of  the  ques- 

"Heywood  v.  City  of  Buffalo  (1856)    14  N.  Y.  534. 
120.  &  C.  R.  R.  Co.  v.  Jackson  Co.   (1901)   38  Ore.  589. 
"Richardson  v.  Scott   (1872)   47  Miss.  236. 
"Bank  of  Omaha  v.  Douglass  Co.   (1873)  3  Dill.  298. 
"Osborne  v.  U.  S.  Bank   (1824)  9  Wheat.  738. 
"Union  Pac.  R.  R.  Co.  v.  McShane  (1874)  3  Dill.  303- 
17Alvord  v.   City  of   Syracuse    (1900)    163   N.    Y.    158. 
,8Byrne  v.  Drain  (1000)   127  Cal.  663. 
"Holland  v.  Mayor  of  Baltimore  (1857)   11  Md.  186. 
^California  &  O.  Land   Co.  v.   Gowen    (1892)    48  Fed.   771. 
"Union  &  Planters'  Bank  v.  City  of  Memphis   (1901)    III   Fed.  561. 
22Dodd   v.   City   of  Hartford    (1856)    25   Conn.    232;    Ayres   v.   Lawrence 
(N.  Y   1872)   63  Barb.  454. 

^Harkness  v.   Board  of  Public  Health    (D.    C.   1873)    1    Mc Arthur   121. 
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tion  of  law  involved  unnecessary  litigation  may  thereby  be  avoided.24 
While  on  strict  theory  the  argument  of  the  earlier  cases  appears  con- 
vincing, yet  expediency  and  the  general  convenience  of  all  parties 
concerned  amply  justify  the  position  contended  for  in  the  later  de- 
cisions. 

This  reasoning  was  recently  invoked  in  an  action  brought  by  sev- 
eral tax  payers  to  restrain  the  collection  of  an  alleged  illegal  road 
tax.  Byers  v.  Hempfield  Tp.  (Pa.  1910)  75  Atl.  415.  The  court 
very  properly  distinguished  between  a  tax  which  is  merely  irregular 
and  one  which,  because  of  seme  inherent  illegality,  is  absolutely 
void,25  and,  having  found  that  the  defect  in  question  went  to  the 
very  foundation  of  the  assessment,  ordered  an  injunction.  Although 
it  is  difficult  to  see  why  each  complainant  did  not  have  an  adequate 
remedy  at  law,  yet,  according  to  the  prevailing  view,  the  exercise 
of  equitable  jurisdiction  to  prevent  unnecessary  litigation  was  fully 
justified,  since  the  complainants  clearly  showed  a  community  of  in- 
terest not  only  in  the  relief  sought  but  also  in  the  question  of  law 
to  be  determined. 

"Williams  v.  County  Bank  (1885)  26  W.  Va.  488;  McTwiggan  v. 
Hunter  (1895)  18  R.  I.  776.  Some  courts  require  that  a  complainant  allege 
that  he  files  his  bill  in  behalf  of  himself  and  all  persons  similarly  situated. 
Williams  v.  County  Court  supra. 

KOgden  City  v.  Armstrong  supra. 
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Karl  W.  Kirciiwey,  Editor-in-Charge. 

Agency — Liability    of    Agent — Implied    Warranty    of    Authority. — 

The  defendant,  after  authorizing  his  solicitors  to  defend  the  plaintiff's 
action,  became  insane.  His  solicitors,  unaware  of  this,  defended  the 
plaintiff's  subsequent  suit  until  they  learned  of  their  client's  insanity. 
The  plaintiff  then  moved  that  the  defendant's  solicitors  be  adjudged 
personally  liable  for  the  costs  of  the  action  to  date.  Held,  the 
defendant's  solicitors  were  personally  liable  on  an  implied  warranty  of 
their  authority.  Yonge  v.  Toynbee  (Eng.,  Ct.  App.  1909)  102  L.  T.  ."-7. 
Where  an  agent  misrepresents  his  authority  to  the  injury  of  third 
persons,  an  action  of  tort  lies  against  him  only  if  the  misrepresenta- 
tion is  fraudulent,  and  does  not  survive  against  his  estate.  Pollock, 
Torts  (5th  Ed.)  508.  To  remedy  these  defects,  the  courts  at  first 
charged  the  alleged  agent  upon  the  attempted  contract  as  his  own. 
Dusenbury  v.  Ellis  (N.  Y.  1802)  3  Johns.  Cas.  70.  The  unsoundness 
of  this  ground  of  recovery  resulted  in  its  later  repudiation,  Hall  v. 
Crandall  (1866)  29  Cal.  568,  in  favor  of  the  theory  of  the  agent's 
implied  warranty  of  his  authority  to  make  the  contract  in  question. 
White  v.  Madison  (1862)  26  K  Y.  117.  Obviously  a  pure  fiction 
which  ignores  the  actual  intent  of  the  parties,  Pollock,  Torts  supra. 
this  doctrine  was  originally  introduced  to  allow  a  recovery  after  the 
agent's  death,  Collen  v.  Wright  (1857)  8  El.  &  Bl.  647,  and' was  there- 
after utilized  to  supply  the  deficiencies  of  the  remedy  in  tort  where 
the  agent  had  acted  innocently  but  without  due  diligence  in  ascer- 
taining his  authority.  This  was  the  extent  of  its  application,  however, 
for  the  case  establishing  it,  Collen  v.  Wright  supra,  did  not  purport 
to  overrule  Smout  v.  Ilbery  (1842)  10  M.  &  W.  1.  which  held  that 
where  an  agent  acts  in  good  faith  and  with  due  diligence,  he  is  not 
liable  for  the  termination  of  his  authority  by  death  of  his  principal, 
a  fact  of  which  both  parties  have  equal  means  of  knowledge.  Hence 
if  the  agent  has  used  due  diligence  and  his  authority  was  terminated 
by  operation  of  law,  the  resulting  injury  is  not  due  to  any  breach 
of  duty  on  his  part  and  no  liability  should  attach.  Salton  v.  New 
Beeston  Cycle  Co.  L.  R.  [1900]  1  Ch.  43.  The  principal  case,  over- 
ruling Smout  v.  Ilbery  supra,  makes  an  agent  the  virtual  insurer 
of  the  continued  existence  and  sanity  of  his  principal,  in  apparent 
disregard  of  the  proper  limits   of  the  fiction  of  implied  warranty. 

Appeal  and  Error — Effect  of  Striking  Out  Evidence. — The  counsel 
for  the  defendant  objected  to  a  question  put  to  a  witness  by  the  plain- 
tiff's counsel,  but  in  the  absence  of  a  ruling  by  the  trial  judge,  the 
witness  answered.  Held,  the  action  of  the  court  in  striking  the  answer 
from  the  record  did  not  cure  its  previous  error  in  permitting  it  to  be 
receiver!.  Chernick  v.  Independent  Amer.  Ice  Cream  Co.  (1910)  121 
N.  Y  Supp.  352. 

The  ride  of  this  jurisdiction,  that  an  error  in  receiving  incompetent 
evidence,  if  properly  excepted  to,  can  be  disregarded  only  where  it  can 
be  seen  that  it  did  no  harm.  Foote  v.  Beeclier  (1879)  78  1ST.  Y  155; 
Geary  v.  Mayor  (1905)  183  K  Y  233,  has  been  modified  to  the  extent 
that  a  judgment  will   not  now  be  reversed  unless   the  error  appears 
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prejudicial  to  the  appellant.  Post  v.  B'klyn  Heights  RR.  Co.  (1909) 
195  N.  Y.  62;  cf.  Collender  v.  Reardon  (1910)  42  N.  Y.  L.  J.  No.  124. 
The  defendant  is  not  presumed  to  have  been  prejudiced  by  the  reception 
of  improper  evidence  if  the  jury  were  specifically  instructed  to  disregard 
it.  Rogers  v.  N.  Y.  &  B'klyn  Bridge  (1896)  11  App.  Div.  141,  147, 
affirmed  159  N.  Y.  556;  Riegler  v.  Tribune  Ass'n  (1899)  40  App.  Div. 
324,  aff.  167  N.  Y.  542;  O'Farrell  v.  Metropolitan  Ins.  Co.  (1899)  44 
App.  Div.  554,  aff.  168  N.  Y.  592.  The  stricter  view  that  the  error  is 
not  cured  by  striking  the  evidence  from  the  record,  or  by  a  specific  in- 
struction to  the  jury  to  disregard  it,  rests  upon  the  theory  that  it  is 
impossible  to  eradicate  its  effect  from  the  minds  of  the  jury  by  any 
instructions  of  the  court.  Davis  v.  Pa.  Rij.  Co.  (1906)  215  Pa.  St.  581; 
Chicago  City  Ry.  Co.  v.  White  (1903)  110  111.  App.  23.  This  practice 
appears  to  be  unduly  solicitous  of  the  appellant's  rights  at  the  expense 
of  expeditious  procedure,  and  to  disregard  the  fact  that  undue  delay 
is  a  denial  of  justice.  Post  v.  B'klyn  Heights  Ry.  Co.  supra.  While 
the  facts  reported  are  meager,  the  principal  case  seems  to  follow  the 
stricter  rule,  in  disregard  of  recent  authority  in  its  jurisdiction. 

Carriers — Connecting  Carriers — Joint  and  Several  Liability.- — A 
shipper  sued  the  original  carrier  for  delay  in  delivery  of  a  shipment  of 
live  stock  by  a  connecting  carrier.  Held,  there  was  no  express  con- 
tract imposing  such  liability,  and  no  partnership  agreement  sufficient 
to  make  the  first  carrier  liable  for  the  delay  of  the  connecting  line. 
Carter  v.  C.  M.  &  St.  P.  R.  R.  Co.  (Iowa  1910)  125  N.  W.  94. 

In  general  a  carrier,  while  under  the  duty  to  accept  goods  and 
deliver  them  to  a  connecting  carrier,  Inman  &  Co.  v.  St.  L.  S.  W.  R. 
R.  Co.  (1896)  14  Tex.  Civ.  App.  39,  is  liable  only  for  injuries  occurring 
on  its  own  line.  The  L.  E.  &  W.  R.  Co.  v.  Condon  (1894)  10  Ind.  App. 
536.  While  in  England  and  a  few  states  the  carrier's  acceptance  of  goods 
consigned  to  a  point  beyond  its  own  line  constitutes  a  prima  facie 
undertaking  to  carry  to  the  designated  point  and  renders  the  carrier 
liable  wherever  the  injury  occurs,  Muschamp  v.  Lancaster  Ry.  Co. 
(1841)  8  M.  &  W.  421;  Beard  &  Sons  v.  The  St.  L.  A.  &  T.  H.  Ry.  Co. 
(1890)  79  Iowa  527,  the  majority  of  American  courts  hold  that,  in  the 
absence  of  special  and  express  agreement,  the  carrier  is  liable  only  to 
the  limits  of  its  own  line.  Myrick  v.  Mich.  Cent.  R.  R.  Co.  (1882)  107 
Y .  S.  102.  However,  if  the  initial  carrier  undertakes  by  express  con- 
tract to  carry  the  whole  distance,  he  constitutes  the  connecting  carriers 
his  agents,  and  is  liable  for  any  injury.  Eckles  v.  Mo.  Pac.  Ry.  Co. 
(1897)  72  Mo.  App.  296;  Chicago,  etc.  R.  Co.  v.  Woodward  (1904)  164 
Ind.  360.  Moreover,  if  a  strict  partnership  relation  exists  between  the 
carriers  they  are  jointly  and  severally  liable  as  partners.  Railroad  v. 
Lnmkin  (1900)  78  Miss.  502;  Champion  v.  Bostwick  (1837)  18  Wend. 
175.  In  the  absence  of  an  actual  partnership,  if  the  undertaking  of  the 
carriers  is  a  joint  one  and  made  either  by  the  companies  acting  to- 
gether under  a  trade  name,  Block  v.  Fitchburg  R.  R.  (1885)  139  Mass. 
308,  or  merely  by  a  common  agent  of  all  the  carriers,  C.  R.  I.  &  T.  Ry. 
Co.  v.  Halsell  (1904)  35  Tex.  Civ.  App.  126,  they  are  jointly  liable  for 
all  injuries.  Since  in  the  principal  case  there  was  neither  an  express 
fon tract  nor  a  partnership  relation  the  decision  is  correct. 

Carriers — Contract  of  Shipment — Eight  of  Consignor  and  Con- 
signee to  Sue. — The  plaintiff  sued  the  defendant,  a  carrier,  for  neg- 
ligent  delay  in   shipment  and  injury  to   goods   which  he  had  sold   to 
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the  consignee,  the  defendant's  line  affording  the  usual  route  and 
method  of  shipment  between  the  plaintiff  and  consignee.  Held,  the 
plaintiff,  having  no  beneficial  interest  in  the  goods  shipped,  could  not 
maintain  the  action.  Parker  Buggy  Corp.  v.  Atlantic  Coast  Line  R- 
Co.  (N.  C.  1910)  67  S.  E.  251. 

The  test  of  a  property  interest  in  the  goods  shipped  as  deter- 
minative of  the  right  to  sue  a  carrier  in  an  action  ex  delicto,  Dawes 
v.  Peck  (1799)  8  T.  R.  330,  has  been  extended,  in  several  jurisdic- 
tions, to  actions  in  assumpsit ,  Madison,  etc.  R.  Co.  v.  Whitesel  (1858) 
11  Ind.  55,  on  the  ground  that  the  contract  for  carriage  is  in  effect 
made  for  the  owner.  The  shipment  raises  the  presumption  that  the 
consignee  is  owner  of  the  goods,  Dutton  v.  Solomonson  (1803)  3  Bos. 
&  Pul.  582,  and  since  the  consignor,  where  that  is  true,  has  no  further 
interest  in  them  and  the  owner  is  liable  for  freight,  Hutchinson,  Car- 
riers (3rd  ed.)  §  448,  the  consignor  may  reasonably  be  regarded  as 
acting  as  his  agent  in  making  the  contract.  Blum  v.  The  Caddo 
(1870)  3  Fed.  Cas.  No.  1573.  Where  the  presumption  of  ownership 
is  rebutted,  as  in  the  case  of  goods  shipped  under  a  void  contract, 
Coombs  v.  Bristol  etc.  R.  Co.  (1858)  3  H.  &  N.  510,  or  at  the  ship- 
per's risk,  Hooper  v.  Chicago  &  N.  W.  R.  Co.  (1870)  27  Wis.  81, 
the  consignee,  of  course,  should  have  no  right  of  action.  It  would 
seem  to  follow  that  a  consignor  without  a  beneficial  interest  cannot 
sue,  and  such  is  the  rule  of  several  jurisdictions.  Potter  v.  Lan- 
sing (N.  Y.  1806)  1  Johns.  215.  A  number  of  courts,  however,  re- 
garding the  contract  as  that  of  the  consignor,  permit  him  to  recover, 
Davis  v.  James  (1770)  5  Burr.  2680,  although  the  freight  was  to  be 
paid  by  the  consignee,  Blanchard  v.  Page  (Mass.  1857)  8  Gray  281, 
his  recovery  where  he  has  no  interest  being  for  the  benefit  of  the 
owner.  Finn  v.  Western  R.  Corp.  (1873)  112  Mass.  524.  While 
the  ultimate  result  is  the  same  in  both  cases,  the  rule  adopted  in  the 
principal  case  seems  more  in  accordance  with  the  intent  of  the  parties. 

Carriers — Licensees — Discovered  Peril. — A  pedestrian  was  killed  on 
the  roadbed  of  the  defendant  which  had  been  used  for  a  long  time  by 
the  public  as  a  common  passageway.  Held,  he  was  a  licensee,  the  doc- 
trine of  "discovered  peril"  applied,  and  the  railroad  was  liable.  C.  & 
O.  Ry.  Co.  v.  Corbins  Admr.  (Va.  1910)  67  S.  E.  179. 

Since  the  right  of  way  of  a  railroad  companv  is  its  exclusive  prop- 
erty, C.  C.  C.  &  St.  L.  R.  Co.  v.  Tartt  (1894)  64  Fed.  832.  some  courts 
hold  that  any  persons  going'  upon  it  without  the  invitation  of  the  com- 
pany, whether  as  trespassers  or  bare  licensees,  can  only  require  that 
the  company  refrain  from  injuring  them  wilfully.  I.  C.  R.  R.  Co.  v. 
Godfrey  (1874)  71  111.  500;  Glass  v.  M.  &  C.  R.  Co.  (1891)  94  Ala.  581. 
By  the  weight  of  authority,  however,  a  distinction  is  recognized  between 
the  duty  owed  to  trespassers,  and  that  due  licensees,  P.  &  R.  R.  Co.  v. 
Hummell  (1863)  44  Pa.  St.  375;  Davis  v.  The  C.  &  N.  W.  Ry.  Co. 
(1883)  58  Wis.  646,  towards  whom  the  railroad  must  use  reasonable 
care.  Such  a  license  may  be  implied  from  a  general  and  long  continued 
use  of  the  tracks  by  the  public,  with  the  knowledge  and  acquiescence  of 
the  company.  8  Columbia  Law  Review  317;  Swift  v.  8.  I.  R.  T.  R.  R. 
Co.  (1S90)  123  1ST.  Y.  645.  But  whether  a  person,  himself  negligent  in 
going  upon  the  tracks  of  a  railroad,  can  recover  if  the  railroad  dis- 
covered, or  by  the  use  of  reasonable  care  might  have  discovered,  his 
peril  in  time  to  have  avoided  the  accident,  i^  a  more  mooted  question. 
By  the  decided  weight  of  authority  the  doctrine  of  "last  clear  chance" 
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or  "discovered  peril"  applies  in  such  a  case,  Shear.  &  Red.,  Xegligence, 
§99,  and  the  injured  party  may  recover.  Esrey  v.  So.  Pac.  Co.  (1894) 
103  Cal.  511 ;  Deans  v.  Railroad  (1890)  107  N.  C.  686 ;  Eckert  v.  St.  L. 
I.  M.  &  S.  By.  (1883)  13  Mo.  App.  352.  This  rule  is  logically  applicable 
to  licensees,  and  is  correctly  extended  to  trespassers  in  those  jurisdic- 
tions where  the  railroads  are  held  to  owe  the  latter  the  duty  of  reason- 
able care.  Isabel  v.  Han.  &  St.  Jo.  B.  B.  Co.  (1875)  60  Mo.  475; 
Bogan  v.  Bailroad  (1901)  129  X.  C.  154.  The  principal  case  is  there- 
fore unassailable. 

Constitutional  Law — Distribution  of  Powers — Power  of  Appoint- 
ment to  Office. — Under  the  authority  of  statute  the  complainants  were 
appointed  by  the  Governor  to  the  State  Board  of  Elections.  Under  an 
amendatory  act  placing  the  election  of  this  board  in  the  Legislature,  the 
defendants  were  elected,  and  the  plaintiffs  asserted  that  the  amending 
act  was  unconstitutional.  Held,  the  power  of  appointment  to  office 
might  be  constitutionally  conferred  upon  either  department  of  govern- 
ment.   Richardson  v.  Young  (Tenn.  1910)   125  S.  W.  664. 

Under  the  common  law  the  power  of  appointment  was  clearly  an 
incident  of  the  royal  prerogative.  Com.  Dig.,  tit.  Officer,  A.  1.;  People 
v.  Murray  (1877)  70  X.  Y.  521,  525.  Since  in  the  United  States  the 
sovereign  power  is  vested  in  the  people  and  delegated  by  them  to  the 
various  branches  of  government,  State  V.  Armstrong  (Tenn.  1856)  3 
Sneed  634,  653,  the  general  appointive  power,  in  the  absence  of  con- 
stitutional provision,  is  not  inherent  in  any  one  branch.  Hovey  v.  State 
(1889)  119  Ind.  395,  403.  Hence,  although  the  act  of  appointing  to 
office  is  per  se  executive,  the  power  of  appointment  is  not  incidental  to 
that  executive  power  conferred  upon  the  governor  by  the  constitution, 
but  may  be  conferred  by  the  legislature  as  it  sees  fit,  by  reason  of  its 
general  law-making  power.  Overshiner  v.  State  (1900)  156  Ind.  187. 
Hence  the  function  is  legislative,  executive  or  judicial  according  to  the 
department  to  which  the  law  has  confided  its  exercise,  Fox  v.  McDonald 
(1892)  101  Ala.  51,  74,  although  in  the  absence  of  a  constitutional  pro- 
hibition the  various  governmental  departments  may  generally  appoint 
their  respective  subordinate  officers.  State  v.  Noble  (1888)  118  Ind. 
350,  362.  Accordingly,  a  constitutional  provision  that  the  governor 
shall  appoint  all  officers  whose  appointment  is  not  otherwise  provided 
for  does  not  prohibit  the  legislature  from  providing  or  changing  the 
mode  of  filling  an  office  created  by  it.  Davis  v.  State  (1854)  7  Md.  151, 
161.  In  the  absence  of  some  constitutional  restriction,  it  would  seem 
that  the  power  to  appoint  may.  if  the  statute  so  provide,  be  exercised 
by  any  of  the  three  governmental  departments.  People  v.  Freeman 
(1889)  80  Cal.  233.  The  decision  in  the  principal  case  is  unquestion- 
ably sound. 

Constitutional  Law — Interstate  Commerce — Game  Laws. — The 
defendant,  a  common  carrier,  was  prosecuted  under  the  New  York 
Game  Law  for  transporting  certain  deer  lawfully  killed  without  the 
state.  Held,  the  law  in  question  did  not  attach  to  an  interstate  ship- 
ment of  game  from  another  state  until  final  delivery  to  the  consignee. 
People  v.  Fargo  (N.  Y.  App.  Div.  1910)  43  N.  Y  L.  J.  No.  22. 

In  the  absence  of  permission  by  Congress,  the  state  police  power 
cannot  attach  to  an  article  of  interstate  commerce  possessed  by  the 
consignee  in  the  original  package.  Leisy  v.  Hardin  (1890)  135  IT.  S. 
100.     The  Wilson  Act  (26  U.  S.   Stat,  at  L.  Cb.   72^)    was   pass^l   t« 
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modify  this  rule  as  to  intoxicants  by  providing  that  the  original 
package  rule  should  not  apply  to  interstate  shipments  of  liquor.  Even 
under  this  act,  however,  the  regulative  power  of  a  state  may  properly 
be  exercised  only  upon  delivery  of  an  interstate  shipment  at  its  destina- 
tion to  the  consignee.  Bhoades  v.  Iowa  (1898)  170  TJ.  S.  412.  Game  is 
a  proper  subject  of  interstate  commerce;  and  although  a  state  may 
prohibit  its  possession  during  the  closed  season,  Silz  v.  Hesterberg 
(1908)  211  U.  S.  31,  when  its  interstate  transportation  has  properly 
begun  it  would  seem  to  be  no  longer  subject  to  state  regulation. 
Bennett  v.  Amer.  Express  Co.  (1891)  83  Me.  236.  The  Lacey  Act 
(31  U.  S.  Stat,  at  L.  Ch.  553),  the  provisions  of  which  in  regard  to 
game  are  identical  with  those  of  the  Wilson  Act  concerning  liquor,  was 
evidently  enacted  to  remove  a  like  limitation  from  the  exercise  of 
police  power  by  the  state  in  protecting  its  game.  And  since  it  is  well 
settled  that  under  the  Wilson  Act  the  police  power  does  not  extend  to 
an  interstate  shipment  in  the  hands  of  a  carrier,  Adams  Express  Co.  v. 
Kentucky  (1909)  211  U.  S.  218,  the  decision  in  the  principal  case  is 
sound  in  giving  the  same  construction  to  the  Lacey  Act. 

Constitutional  Law — Loss  of  Eight  to  Contest  Constitutionality 
of  Statutes. — The  plaintiff  instituted  condemnation  proceedings  under 
a  statute  providing  for  a  new  trial  only  at  the  discretion  of  the  trial 
judge.  After  a  verdict  for  the  defendant  and  a  dismissal  of  the  plain- 
tiff's motion  for  a  new  trial,  the  plaintiff  appealed  on  the  ground  of 
the  unconstitutionality  of  the  statute.  Held,  the  plaintiff  was  not  in  a 
position  to  attack  the  statute's  constitutionality.  Southern  Power  Co.  v. 
Williams  (S.  C.  1910)  67  S.  E.  136. 

While  it  has  been  said  that  an  unconstitutional  enactment  cannot 
be  made  valid  by  estoppel,  C  B.  U.  P.  B.  Co.  v.  Smith  (1880)^  23  Kan. 
745,  754,  one  may  be  held  to  have  waived  his  right  to  question  its  valid- 
ity under  certain  circumstances.  This  rule  is  only  applied  in  cases 
where  one  has  voluntarily  subjected  himself  to  the  operation  of  the 
statute  of  which  he  complains,  either  by  procuring  its  enactment,  or  by 
seeking  to  avail  himself  of  its  provisions.  Thus  a  property  owner  who 
has  obtained  the  assessment  of  a  tax  for  the  improvement  of  his  land, 
Hoertz  v.  Jefferson  So.  Power  Draining  Co.  (1905)  119  Ivy.  824,  or  who 
has  assented  to  the  taking  of  his  land  in  condemnation  proceedings, 
Hellen  v.  City  of  Medford  (1905)  18S  Mass.  42,  is  estopped  to  question 
the  validity  of  the  statute  providing  for  the  assessment  or  the  con- 
demnation. Similarly,  persons  who  have  secured  property  by  con- 
demnation cannot  contest  the  constitutionality  of  a  provision  of  the 
statute  from  which  they  derive  their  power.  Dow  v.  Electric  Co.  (1894) 
68  N.  H.  59.  It  is  clear  that  the  elements  of  a  technical  estoppel  are 
lacking  in  these  cases,  since  the  party  estopped  has  made  no  misrepre- 
sentation of  fact.  The  explanation  has  been  suggested  that  the  party 
who  seeks  to  take  advantage  of  a  statute  impliedly  contracts  to  abide  by 
its  terms.  Shepard  v.  Barron  (1904)  194  U.  S.  553,  564.  While  this 
doctrine  is  open  to  the  formal  objection  that  the  action  to  enforce  the 
statute  is  not  contractual,  it  seems  desirable  to  prevent  the  pleading  of 
the  invalidity  of  the  statute  in  violation  of  the  implied  agreement  and 
thus  avoid  circuity  of  action.  The  result  reached  in  the  principal 
case  is  the  proper  one. 

Contracts — Executory  Contracts — Price  Xot  Mentioned  iv  the 
Writing. — The  plaintiff  contracted  for  the  exclusive  right  to  sell  for 
five  years   at  retail   clothing   of   a   standard  brand   manufactured   by 
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the  defendant.  After  four  years  the  defendant  refused  to  complete 
performance.  Held,  since  the  contract  contained  no  agreed  price  the 
defendant's  demurrer  should  be  allowed.  Lambert  v.  Hayes  (N.  Y. 
App.  Div.  1910)  43  N.  Y.  L.  J.  No.  22. 

Without  doubt  price  is  an  essential  element  of  every  contract 
for  the  transfer  of  property,  Scholtz  v.  N.  W.  Mut.  Life  Ins.  Co. 
(1900)  100  Fed.  573,  and  hence,  for  an  executory  written  contract 
to  be  enforceable,  the  price  must  generally  be  certain  or  capable  of 
being  ascertained  from  the  contract  itself.  Ide  &  Smith  v.  Stanton 
(1843)  15  Vt.  685.  So  where  the  price  is  to  be  fixed  by  a  subsequent 
agreement,  Dayton  v.  Stone  (1896)  111  Mich.  196,  or  by  the  happen- 
ing of  a  future  event,  Buckmaster  v.  Consumers'  Ice  Co.  (N.  Y.  1874) 
5  Daly  313,  the  contract  is  void  for  uncertainty.  Tt  has,  however, 
been  decided  that  when  the  written  contract  does  not  purport  to  contain 
all  the  terms  agreed  upon,  parol  evidence  is  admissible  to  prove 
the  price.  Becher  v.  National  Cloak  &  Suit  Co.  (N.  Y.  1908)  128  App. 
Div.  423;  Ellis  v.  Bray  (1883)  79  Mo.  227.  Moreover,  some  authori- 
ties state  positively  that  in  executory  contracts  a  memorandum  in 
which  no  price  is  fixed  is  sufficient  to  satisfy  the  Statute  of  Frauds 
on  the  ground  that  in  such  a  case  a  promise  is  implied  to  pay  a 
reasonable  price.  Hoadley  v.  McLaine  (1834)  10  Bingh.  482;  Ben- 
jamin, Sales  §  85.  It  is  difficult  to  see  why  this  same  implication 
would  not  arise  where  the  Statute  of  Frauds  is  not  raised  as  a  defence. 
Consequently,  it  follows  that  where  no  evidence  is  offered  of  any 
agreed  price  and  the  writing  is  not  the  complete  agreement  of  the 
parties,  the  court  should  hold  that  they  intended  a  reasonable 
price.  This  principle  has  been  admitted,  although  because  of  a 
failure  to  prove  damages  none  were  allowed.  Trunkey  v.  Hedstrom 
(1890)  131  HI.  204.  The  principal  case  is  in  accord  with  New  York 
authority,  however,  if  the  writing  can  be  considered  the  entire  agree- 
ment between  the  parties,  United  Press  Co.  v.  New  York  Press  Co. 
(1900)  164  N.  Y.  406,  but  such  an  inference  seems  questionable 
from  the  facts. 

Corporations — Names — Change  of  Corporate  Name  and  Use  of  As- 
sumed Name. — The  plaintiff  sued  on  a  contract  of  guaranty  made  to 
the  "Beaver  Dam  Malleable  Iron  Range  Co."  Later  the  plaintiff 
amended  its  complaint  by  substituting  its  true  corporate  name  in 
the  title  of  the  action  and  sought  to  show  that  it  was  the  party  named 
in  the  guaranty.  Held,  the  amendment  was  proper  and  the  proof 
admissible.  Malleable  Iron  Range  Co.  v.  Pusey  (111.  1910)  91  N.  E.  51. 
Since  a  corporation  is  a  creature  of  the  state,  having  only  such 
1  lowers  as  the  state  gives  it,  it  cannot  change  the  corporate  name 
conferred  upon  it  in  its  charter  except  by  legislative  permission, 
Sykes  v.  The  People  (1890)  132  111.  32;  C.  D.  &  M.  R.  Co.  v.  Keisel 
(1876)  43  la.  39,  and  then  only  by  strict  compliance  with  the  re- 
quirements of  statute.  In  re  Change  of  Corporate  Name  (1884)  107 
Pa.  St.  543.  As  the  change  of  name  does  not  affect  the  corporate 
identity,  the  rights  and  liabilities  of  the  corporation  on  its  pre-ex- 
isting  contracts  are  not  thereby  altered.  Dean  v.  La  Motte  Lead  Co. 
(1875)  59  Mo.  523;  Rosenthal  v.  Plankroad  Co.  (1858)  10  Ind.  358. 
The  name  is  usually,  but  not  necessarily  given  in  the  charter;  and 
where  none  is  thus  conferred,  one  may  be  acquired  by  implication  and 
usage.  Smith  \.  Plank  Road  Co.  (1857)  30  Ala.  650.  While  the 
change   of   corporate    names    is    thus   restricted,    a   greater   latitude    is 
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permitted  the  corporation  in  the  use  of  other  names  than  its  own. 
Thus,  grants  to  or  by  corporations  are  sustained,  although  a  mistake 
is  made  in  naming,  if  the  name  used  is  correct  in  substance.  Wal- 
rath  v.  Campbell  (1873)  28  Mich.  Ill;  Wardens  of  Trinity  Church 
v.  Hall  (1852)  22  Conn.  125.  Likewise,  corporations  may  properly 
assume  a  name  in  a  certain  business  or  for  particular  transactions; 
and  so  a  deed.  President  etc.  of  Mount  Palafinr  Academy  v.  Kleins- 
chnitz  (1862)  28  111.  133,  or  a  contract,  Phillips  v.  International  Text 
Book  Co.  (1904)  26  Pa.  Super.  Ct.  230,  under  an  assumed  name  is 
binding  on  both  parties  where  identity  is  shown,  a  fact  which  may  be 
established  by  the  ordinary  methods  of  proof.  Marmet  Co.  v.  Archi- 
bald (1893)  37  W.  Va.  778.  Thus  the  principal  case  is  correct,  the 
right  to  amend  under  such  circumstances  being  well  recognized.  Smith 
v.  Plank  Road  Co.  supra. 

Divorce — Extraterritorial  Effect  of  Decree  Fpox  Claim  for 
Alimony. — The  plaintiff  brought  an  action  for  alimony  in  Kansas 
alleging  the  defendant's  misconduct.  The  defendant  set  up  in  bar  an 
ex  parte  decree  of  divorce  secured  upon  constructive  service  in  Mis- 
souri, upon  allegations  of  misconduct  on  the  part  of  the  wife.  Held, 
under  the  Kansas  statute  requiring  full  faith  and  credit  to  be  given  to 
divorce  decrees  valid  where  rendered,  the  wife's  claim  was  res  adjudi- 
cata.  McCormick  v.  McCormick  (Kan.  1910)  107  Pac.  546.  See  Notes, 
p.   555. 

Equity — Specific  Performance — Abatement  for  Dower  Eight. — The 
plaintiff  sued  for  specific  performance  of  a  contract  to  convey  land, 
the  defendant  being  a  married  man.  Held,  the  plaintiff  was  en- 
titled to  specific  performance  and,  on  the  failure  of  the  defendant's 
wife  to  release  her  dower  right,  to  an  abatement  for  the  gross  value 
of  that  right.  Maas  v.  Morgenthaler  ("JST.  Y.  1910)  70  Cent.  L.  J.  282. 
The  courts  of  this  country  have  refused,  in  the  absence  of  collu- 
sion between  husband  and  wife,  to  follow  the  early  English  practice, 
Hall  v.  Hardy  (1733)  3  Peere  Williams  187,  of  coercing  the  wife  to 
release  her  dower  right  by  an  absolute  decree  against  the  husband 
for  specific  performance  of  a  contract  to  convey  land,  Henderson  v. 
Perkins  (1893)  94  Ky.  207,  and  a  number  of  them,  regarding  a  decree 
for  conveyance  of  the  husband's  interest  with  compensation  for  the 
value  of  the  inchoate  dower  right  as  but  a  form  of  such  coercion, 
will  not  grant  this  modified  form  of  decree.  Riez's  Appeal  (1873)  73 
Pa.  St.  485.  The  further  objection  urged  against  such  relief,  that 
it  forces  a  new  contract  upon  the  vendor,  Barbour  v.  Hichey  (1894) 
2  App.  Cas.  D.  C.  207,  seems  hardly  tenable  since  it  is  well  estab- 
lished that  equity  will  frequently,  where  the  vendor  is  unable  to 
convey  according  to  the  contract,  decree  performance  with  abatement. 
Cleaton  v.  Gower  (1074)  Einch  164.  Following  the  rule  of  these 
cases,  but  overlooking  the  effect  of  such  a  decree  upon  the  vendor's 
wife,  a  number  of  courts  have  given  this  relief  on  tbe  failure  of  the 
vendor  to  secure  a  release  of  the  dower  right.  Woodbury  v.  Luddy 
(Mass.  1867)  14  Allen  1.  Since  the  granting  of  this  form  of  relief 
rests  on  the  fact  that  the  vendee  was  induced,  by  the  vendor's  rep- 
resentation of  ownership,  to  believe  that  the  latter  could  convey  a 
good  title,  it  follows  that  where  the  vendee  is  not  misled  lie  is  not 
entitled  to  an  abatement.  Castle  v.  Wilkinson  (1870)  I..  R.  .">  Ch. 
Ap.    534;   Ebert  v.   Arends    (1901)    190   111.    221,    and    it    may   well    be 
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argued  that  where  the  vendee  has  knowledge  of  the  vendor's  mar- 
ried state  he  is  chargeable  with  knowledge  that  the  latter's  ability 
to  perform  must  depend  upon  the  contingency  of  the  wife's  releasing 
her  dower  right.  Pomeroy,  Spec.  Perf.  §  461.  The  tendency  shown 
in  New  York  toward  a  view  contrary  to  that  of  the  principal  case, 
Schoonmaker  v.  Bonnie  (1890)  119  N.  Y.  565;  Boos  v.  Lockwood 
(1891)  59  Hun  181,  nevertheless  leaves  the  question  an  open  one  in 
that  jurisdiction. 

Equity — Specific  Performance — Building  Contracts. — The  plaintiff 
asked  specific  performance  of  a  contract  for  the  construction  and 
operation  of  a  logging  tramway.  Held,  a  decree  of  specific  perform- 
ance should  not  be  granted  since  the  contract  is  one  requiring  perform- 
ance of  personal  services.  Sims  v.  Vanmeter  Lumber  Co.  (Miss.  1910) 
51  So.  459. 

At  an  early  period  Chancery  found  no  difficulty  in  granting  specific 
performance  of  contracts  because  involving  the  rendition  of  personal 
services,  such  as  contracts  for  building  and  repairs.  Allen  v.  Harding 
(1708)  2  Eq.  Ca.  Abr.  17;  Bembroke  v.  Thorpe  (1740)  3  Swanston  437. 
Later  courts  of  equity  refused  relief  in  such  cases,  Wakeh-am  v.  Barker 
(1889)  82  Cal.  46,  basing  their  refusal  not  on  any  lack  of  equity  in 
the  plaintiff's  bill,  but  on  their  inability  to  enforce  a  decree.  Lowell 
Duffryn  Co.  v.  Taff  Vale  By.  Co.  (1874)  L.  E.  9  Ch.  Ap.  331.  In- 
fluenced by  the  inadequacy  of  legal  remedies,  the  courts  sought  to 
avoid  this  apparent  difficulty  by  granting  relief  indirectly  in  some  cases 
by  means  of  an  injunction.  Lane  v.  Newdigate  (1804)  10  Ves.  192. 
This  form  of  procedure  has  been  disapproved;  Byan  v.  Mutual  Ass'n 
L.  B.  [1893]  1  Ch.  116,  124;  and  the  granting  of  specific  performance 
in  such  cases  to-day  shows  that  the  theory  of  the  courts  in  refusing 
a  direct  decree  was  without  foundation.  Mayor  of  Wolverhampton  v. 
Emmons  L.  E.  [1901]  1  K.  B.  D.  515;  Brospect  Bark  By  v.  Coney  Is. 
By.  (1894)  144  N.  Y.  152.  Some  courts  have  decreed  specific  per- 
formance of  contracts  for  a  definite  piece  of  work  while  refusing  it  in 
the  case  of  a  contract  requiring  continuous  service;  Byan  v.  Mutual 
Ass'n  supra;  Boircll  Duffryn  Co.  v.  Taff  Vale  By.  supra;  but  the  dis- 
tinction seems  unsound,  since  the  court  frequently  issues  a  decree  re- 
quiring its  constant  surveillance,  as  where  it  appoints  a  receiver  for  a 
railroad.  Joy  v.  St.  Louis  (1890)  138  U.  S.  1,  47.  The  principal  case 
therefore  is  opposed  to  the  better  modern  authorities. 

Equity — Specific  Performance  at  Suit  of  Assignee — Mutuality. — 
The  plaintiff,  as  assignee  of  the  vendee,  sued  the  vendor  for  specific 
performance  of  a  contract  to  convey  land.  Held,  the  plaintiff's  fail 
ure  to  assume  the  obligations  of  the  contract  deprived  it  of  the  mu- 
tuality necessary  to  entitle  him  to  a  decree  for  specific  performance. 
Genevetz  v.  Feiring  (1910)  121  K  Y.  Supp.  392. 

The  mutuality  of  obligation  usually  required  in  a  contract  whose 
performance  is  sought  to  be  enforced  in  equity,  Flight  v.  Bolland 
(1828)  4  Euss.  298,  need  not  always  exist  at  its  inception.  Thus, 
in  a  great  many  jurisdictions,  one  who  has  failed  to  sign  a  contract 
to  which  he  is  a  party  may  nevertheless  secure  its  performance. 
3  Columbia  Law  Eeview  1;  Hatton  v.  Gray  (1684)  2  Cas.  in  Chan. 
164,  on  the  theory  that  by  filing  the  bill  he  makes  binding  his  obli- 
gation. Woodruff  v.  Woodruff  (1888)  44  N.  J.  E.  349.  But  even  this 
amount   of  mutuality  is  not  essential,  since  specific  performance  will 
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be  decreed  at  the  suit  of  one  upon  whom  the  contract  purports  to 
place  no  obligation.  Thus  the  assignee  of  a  vendee  may  enforce  the 
performance  of  a  contract  to  sell,  Fitzhugh  v.  Smith  (1872)  62  111. 
486;  Dodge  v.  Miller  (N.  Y.  1894)  81  Hun  102,  although,  since 
the  obligations  of  the  contract  do  not  devolve  upon  him,  Hugel  v. 
Ilabel  (N.  Y.  1909)  132  App.  Div.  327,  he  cannot  be  said  to  per- 
fect them  by  filing  his  bill.  It  is  true  that  the  assignee  takes 
possession  of  the  land  subject  to  the  vendor's  lien  for  the  purchase 
price,  but  this  claim  is  rather  in  rem  than  in  personam,  since  he 
cannot  be  compelled  to  complete  the  purchase.  Champion  v.  Brown 
(N.  Y.  1822)  6  Johns.  Ch.  398.  These  cases  are  supportable,  how- 
ever, by  regarding  the  contract  sought  to  be  enforced  as  unilateral 
between  vendor  and  assignee,  by  reason  of  the  fact  that  the  latter 
succeeds  to  the  rights  but  not  the  obligations  of  the  vendee.  For 
since  the  doctrine  of  mutuality  rests  upon  the  theory  that  the  remedy 
should  be  reciprocal,  Duvall  v.  Myers  (1850)  2  Md.  Ch.  401,  it  can 
have  no  application  to  a  contract  which  contemplates  an  obligation 
on  the  part  of  only  one  of  the  parties,  Howe  v.  Watson  (Mass.  1901) 
60  N.  E.  415,  or  which  though  originally  bilateral  has  become  unilat- 
eral through  change  of  circumstances.  Lane  v.  May  etc.  Co.  (1898) 
121  Ala.  296.  Hence,  in  close  analogy  to  the  cases  under  considera- 
tion, specific  performance  will  be  granted  to  one  who  by  tendering 
payment  has  accepted  an  option.  Borel  v.  Mead  (1884)  3  1ST.  Mex. 
84.  The  principal  case  fails  to  observe  the  limitations  of  the  doctrine 
of  mutuality. 

Equity — Specific  Performance — Negative  Covenants  in  Contracts 
for  Services.- — The  defendant  was  employed  by  the  plaintiff  under  a 
contract  not  to  enter  the  service  of  a  competitor  during  a  specified 
period,  but  in  violation  of  this  agreement  he  left  the  plaintiff's  employ 
and  undertook  to  act  as  president  of  a  rival  company.  Although  the  de- 
fendant's services  were  not  of  a  special  or  unique  character,  he  had 
acquired  confidential  information  and  become  acquainted  with  a  secret 
formula.  Held,  three  judges  dissenting,  an  injunction  to  restrain  the 
defendant  from  entering  the  service  of  the  competing  concern  was 
properly  granted.  The  McCall  Co.  v.  Wright  (N.  Y.  1910)  43  N.  Y.  L. 
J.  Xo.  3.    See  Notes,  p.  559. 

Insurance — Fire  Insurance — Care  of  Property  After  Loss. — The 
plaintiff  sued  upon  a  policy  providing  that  in  case  of  loss  "the  assured 
should  protect  the  property  from  further  damage  and  exhibit  it  as  often 
as  required  to  insurer's  agents."  After  the  fire  he  left  his  property  in 
his  old  apartment  and  moved  elsewhere.  The  debris  was  later  removed, 
unknown  to  him,  before  the  defendant's  appraisers  examined  it.  Held, 
one  judge  dissenting,  the  plaintiff  could  recover.  Flynn  v.  Hanover 
Fire  Ins.  Co.  (1910)  121  N.  Y.  Supp.  621. 

Clauses  like  that  in  the  principal  case  are  substantial  requirements 
which  must  be  observed,  unless  waived,  as  a  condition  precedent  to  any 
recovery  on  the  policy.  Thornton  v.  Ins.  Co.  (1902)  117  Fed.  773. 
Their  object  is  to  enable  the  company  to  fairly  investigate  and  ascer- 
tain the  loss,  and  to  detect  dishonest  and  fraudulent  practices.  Osh- 
hosh  Match  Works  v.  Assurance  Co.  (1896)  92  Wis.  510;  Hoffman  v. 
Ins.  Co.  (X  Y.  1863)  1  Eobertson  501,520.  Where  the  insured  by  his 
own  act  renders  compliance  with  the  clause  impossible  recovery  is 
barred.    Oshkosh  Match  WorJcs  v.  Assurance  Co.  supra;  Astrich  v.  G  r. 
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Am.  Ins.  Co.  (1904)  131  Fed.  13.  Although  the  plaintiff  in  the  prin- 
cipal case  did  not  actively  prevent  compliance,  nevertheless  he  neglected 
to  put  the  property  in  a  condition  to  be  examined,  to  guard  against  its 
removal,  or  to  preserve  it  by  storing  it  elsewhere.  The  condition 
precedent  was  not  fulfilled;  and  as  strict  performance  of  conditions 
precedent  is  as  necessary  to  recovery  in  insurance  policies  as  in  other 
contracts,  failure  to  comply  is  not  excused  even  where  caused  by  the 
act  of  a  third  party.  Worsley  v.  Wood  (1796)  6  Term  Rep.  710.  Hence 
the  majority  opinion  is  unsound  in  law,  though  probably  reaching  an 
equitable  result.  It  is  another  instance  of  the  tendency  of  courts  to  con- 
strue very  liberally  in  favor  of  tbe  insured  all  conditions  relating  to  the 
mode  in  which  an  accrued  loss  is  to  be  established,  adjusted  and  re- 
covered.   McNally  v.  Ins.  Co.  (1893)  137  N.  Y.  389. 

Judgments — Vacating  After  Term — Motion  by  Stranger  to  Action. 
— The  plaintiff  in  1885  foreclosed  a  mortgage  on  the  land  in  ques- 
tion and  purchased  it  at  public  sale.  The  mortgagor  21  years  later 
by  quit-claim  deed  conveyed  to  one  who  later  moved  to  vacate  the 
foreclosure  decree  on  the  ground  that  the  court  had  no  jurisdiction 
over  the  mortgagor.  It  was  not  denied  that  the  plaintiff  possessed 
a  meritorious  cause  of  action,  and  the  grantee  did  not  offer  to  reim- 
burse him  for  expenditures  made.  Held,  the  demand  of  the  grantee 
was  inequitable.  Campbell  v.  Coulston  (N.  Dak.  1910)  124  N.  W.  689. 
The  distinction  between  judgments  which  are  merely  voidable  and 
those  which  are  void,  as  for  want  of  jurisdiction,  while  not  at  all 
times  observed  by  the  courts,  is  well  defined  in  the  rules  for  setting 
them  aside.  Thus  the  rule  that  a  court's  control  over  its  judgment 
ends  with  the  terms  at  which  it  is  rendered,  Phillips  v.  Negley  (1886) 
117  U.  S.  665,  has  no  application  in  the  case  of  a  void  judgment, 
People  v.  Greene  (1887)  74  Cal.  400;  United  States  v.  Gayle  (1892) 
50  Fed.  169,  or  decree,  Ex  parte  Crenshaw  (1841)  15  Pet.  119,  which 
may  be  set  aside  at  any  time.  Moreover,  a  defendant  who  moves  to 
vacate  such  a  judgment  at  law  need  not  show  that  it  is  unjust, 
Savings  Bank  v.  Authier  (1892)  52  Minn.  98,  nor  is  it  necessary, 
in  a  number  of  jurisdictions,  that  the  invalidity  appear  on  the 
face  of  the  record.  Vilas  v.  P.  &  M.  B.  Co.  (1890)  123  N.  Y.  440, 
451;  Kohn,  Leberman  &  Co.  v.  Haas  (1891)  95  Ala.  478  contra. 
Although  it  is  said  that  a  stranger  to  the  record  cannot  vacate  a 
judgment,  Freeman.  Judgments  (3d  ed.)  §91,  the  better  view  would 
seem  to  be  that  one  who  has  purchased  property  affected  by  a  void 
judgment  may  have  such  relief.  People  v.  Mullan  (1884)  65  Cal.  396; 
Blodget  v.  Blodget  (N.  Y.  1871)  42  How.  Pr.  19,  though  rather  as 
a  matter  of  discretion  than  of  right.  Mueller  v.  Beimer  (1891)  46 
Minn.  314.  Likewise  the  courts  of  equity,  having  regard  for  the 
stability  of  their  decrees,  do  not  favor  the  practice  of  disturbing 
them  at  the  instance  of  a  stranger,  Boykin  v.  Eernochan  (1854)  24 
Ala.  697,  and  where,  as  in  the  principal  case,  the  vacation  of  a 
decree  would  produce  inequitable  results,  such  relief  should  be  denied. 

Liens-  -Mechanics'  Lien — Priority  of  Mortgage. — A  mortgage  was 
given  on  a  building  in  the  course  of  erection,  and  recorded.  Sub- 
sequently materials  were  furnished  by  third  persons,  respectively 
under  a  conditional  contract  and  on  lho  terms  of  a  mechanic's  lien, 
and  incorporated  into  the  structure.  The  respective  claimants  sought 
to  foreclose.     Held,  the  conditional   vendor  had  no  equitable1  lien,   and 
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the  liens  of  the  mortgagee  and  statutory  lien  holders  were  equal. 
Ward  v.  Yarnelle   (Ind.  1910)   91  N.  E.   7. 

Where  a  vendor  of  materials  has  lost  his  right  of  removal  under 
his  contract  without  acquiring  a  statutory  lien,  his  only  rights  are 
those  of  an  ordinary  creditor;  for  mechanics'  liens  are  the  creation 
of  statute  and  are  unknown  at  common  law.  Cincinnati  R.  R.  v. 
Shera  (1905)  36  Ind.  App.  315.  For  the  same  reason,  a  lien  holder's 
rights  depend  wholly  upon  the  provisions  of  the  statute  creating  the 
lien;  hence  in  the  absence  of  express  statutory  priority  a  mortgagee 
of  the  realty  has  precedence  over  other  lien  holders.  In  re  Memphis 
Gas  Co.  (1900)  105  Term.  268.  A  like  result  follows  where  the  mort- 
gage is  given  to  provide  for  the  erection  of  a  building  on  the  mort- 
gaged premises,  Kiene  v.  Hodge  (1894)  90  la.  312,  unless,  indeed,  the 
lienor  has  no  notice  of  the  mortgage  through  the  mortgagee's  fail- 
ure to  record  his  earlier  claim.  Gaskill  v.  Wales'  Ex'rs.  (1883)  36 
X.  J.  E.  527.  This  result  seems  proper;  for,  although  a  mortgagee  may 
have  contemplated  the  creation  of  future  mechanics'  liens,  this  does 
not  imply  his  assent  to  the  subjection  of  his  interest  to  such  liens, 
since  he  looked  to  the  improved  value  of  the  premises  for  security. 
The  same  reasons  seem  applicable  where  a  mortgage  is  given  during 
the  process  of  construction,  and  accordingly  it  has  been  held  that  in 
such  event  the  mortgage  has  priority  over  subsequently  acquiring  me- 
chanics' liens.  Henry  &  Coatsworth  Co.  v.  Halter  (1899)  58  Neb. 
685;  Johnson  v.  Puritan  Mining  Co.  (1896)  19  Mont.  30.  The  de- 
cision in  the  principal  case,  therefore,  while  correct  in  holding  that  a 
conditional  vendor  of  materials  has  no  equitable  lien,  should  have 
given  priority  to  the  mortgagee. 

Limitation  of  Actions— Tenam  y  in  Common — Payment  by  Tenant  in 
Possession. — The  defendants'  father  left  real  estate  subject  to  a  mort- 
gage which  descended  to  his  children  as  tenants  in  common.  One  son 
entered  and  remained  for  twenty  years  in  exclusive  possession  of  the 
premises  with  the  permission  of  the  co-tenants,  during  which  period  he 
paid  the  interest  on  the  mortgage  without  their  express  authorization. 
Held,  the  payment  of  interest  tolled  the  Statute  of  Limitations  as  to  all 
the  tenants  in  common.  Clute  v.  Clute  ( X.  Y.  Ct.  of  App.  1910)  90 
X.  E.  988. 

A  part  payment  of  an  obligation  tolls  the  Statute  of  Limitations 
because  it  constitutes  an  admission  of  liability  for  the  whole  debt  and 
justifies  an  inference  of  a  new  promise  to  pay  the  unpaid  portion.  10 
Columbia  Law  Review  271;  Crow  v.  Gleason  (1894)  141  X.  Y.  489. 
Consequently,  to  have  this  effect  such  a  payment  must  be  made  by  the 
party  obligated  or  by  his  authorized  agents.  Murdoch  v.  Waterman 
(1895)  145  X.  Y.  55.  It  was  early  decided  that  a  payment  by  one  of 
four  joint  and  several  makers  of  a  note  took  the  case  out  of  the  Statute 
as  to  all,  Whitcomh  v.  Whiting  (1781)  2  Doug.  652,  but  this  has  been 
expressly  overruled  in  Xew  York.  Van  Keuren  v.  Parmelee  (1849)  2 
X.  Y.  523,  and  to-day  a  part  payment  by  one  joint  debtor,  Shoemaker 
v.  Benedict  (1854)  11  X.  Y.  176.  or  by  one  of  several  distinct  and 
separate  grantees  of  a  mortgagor,  Made  v.  Anderson  (1901)  165  X.  Y. 
529,  does  not  bind  the  other  for  there  is  no  agency  for  that  purpose. 
Although  any  tenant  in  common  may  pay  the  taxes  on  the  whole 
tract  and  may  have  a  lien  on  the  interests  of  his  co-tenants  for  their 
proportionate  share,  Eads  v.  Retherford  (1887)  114  Ind.  273,  this 
right  to  contribution  does  not  arise  from  any  principle  of  agency  but 
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is  compensation  given  for  removing  a  common  burden.  Griffith  v. 
Robinson  (1S83)  14  111.  App.  377.  While  it  has  been  suggested  that  a 
tenant  in  possession  is  under  a  duty  to  keep  down  incumbrances,  Dubois 
v.  Campau  (1872)  24  Mich.  350,  the  mere  fact  of  exclusive  possession 
apparently  raises  no  added  implication  of  an  agency  for  that  purpose. 
Butler  v.  Forter  (1865)  13  Mich.  292,  302.  The  situation  of  co-tenants 
seeeins  analogous  to  that  of  joint  obligors  rather  than  that  of  principal 
and  agent,  and  hence,  on  the  facts  of  the  principal  case,  the  decision 
appears  unsound. 

Limitation  of  Actions — Trusts — Statute  of  Nonclaim. — The  intes- 
tate held  property  in  trust  for  the  plaintiff,  but  failed  to  make  the 
proper  disposition  thereof.  After  lapse  of  the  period  of  limitation 
prescribed  by  the  Statute  of  Nonclaim  a  bill  was  filed  against  the 
administrator  and  the  heirs  to  subject  certain  lands  to  this  trust. 
Held,  the  claim  was  barred  by  the  Statute.  Stewart  v.  Thomasson 
(Ark.  1910)  126  S.  W.  86. 

Since  the  breach  of  an  express  trust  amounting  to  a  repudiation 
of  it  sets  the  Statute  of  Limitations  running,  Hill  v.  McDonald  (N. 
Y.  1890)  58  Hun  322;  9  Columbia  Law  Review  89,  a  constructive 
trust  arising  from  such  a  breach  would  seem  to  be  clearly  within 
the  Statute.  Thus,  a  purchaser  of  the  res  with  notice  acquires  title 
by  possession  for  the  statutory  period.  Redford  v.  Clarke  (1902)  100 
Ya.  115.  And  where  the  cestui  proceeds  against  the  trustee  after  a 
repudiation  of  the  trust,  the  Statute  seems  to  run  regardless  of 
whether  the  specific  res  can  be  followed  or  other  property  of  the 
trustee  is  sought  to  be  impressed  with  the  trust,  Keetons  Heirs  v. 
Keeton's  Admr.  (1855)  20  Mo.  530;  Felkner  v.  Dooly  (1904)  28 
Utah  236,  although  some  courts  have  regarded  a  concurrent  remedy 
at  law  against  the  trustee  as  the  test  of  the  Statute's  applicability. 
Kane  v.  Bloodgood  (N.  Y.  1823)  7  Johns.  Ch.  90.  Upon  death  of  the 
trustee  the  Statute  of  Nonclaim,  being  merely  a  statute  for  the  lim- 
itation of  claims  against  the  testator's  estate,  seems  inapplicable  in 
absence  of  a  breach  of  trust,  as  the  cestui  is  not  a  claimant  against 
the  general  estate,  but  can  follow  the  specific  res.  Estate  of  Dutard 
(1905)  147  Cal.  253;  Brown  v.  Town  of  Sebastapol  (1908)  153  Cal. 
704.  Where,  however,  the  original  res  cannot  be  subjected  to  the 
trust,  whether  by  reason  of  the  trustee's  repudiation  or  of  a  mingling 
with  the  general  assets,  the  claim  should  be  barred  like  any  other 
merely  personal  claim  against  the  estate;  Farnum  v.  Brooks  (Mass. 
1830)' 9  Pick.  212;  Harlow  v.  Dehon  (1872)  111  Mass.  195;  and  obvi- 
ously the  cestui  should  not  acquire  any  greater  right  by  seeking  to 
have  other  specific  property  applied  to  the  obligation.  Since  in 
Arkansas  the  Statute  of  Nonclaim  expressly  applies  to  both  legal 
and  equitable  claims,  all  such  demands  are  plainly  barred  by  it. 
Walker  v.  Byers  (1853)  14  Ark.  246;  Morgan  v.  Hamlet  (1885)  113 
U.  S.  449. 

Mortgages — Waiver  of  Mortgage  Lien  by  Attachment. — In  an  action 
to  foreclose  a  mortgage  the  defendant  pleaded  that  the  plaintiff  had 
waived  the  mortgage  lien  by  securing  an  attachment  on  the  mort- 
gaged goods  in  a  prior  action  on  the  mortgage  note.  Held,  the  attach- 
ment was  not  a  waiver  of  the  mortgage  lien  nor  did  it  estop  the  mort- 
gagee from  later  setting  up  the  mortgage.  Stein  v.  McAuley  (la.  1910) 
125  N.  W.  336.     See  Notes,  p  561. 
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Municipal  Corporations — Power  to  Tax  Annexed  Property. — The 
city  of  Pittsburg  was  authorized  by  the  legislature  to  tax  "all  real 
estate  situated  in  said  city  owned  or  possessed  by  any  railroad  com- 
pany *  *  *  the  same  as  other  real  estate  in  said  city."  Subse- 
quently the  cities  of  Pittsburg  and  Allegheny  were  consolidated  and 
the  plaintiff  resisted  an  attempt  of  the  city  of  Pittsburg  to  tax  such 
property  situated  in  the  former  city  of  Allegheny.  Held,  the  defen- 
dant possessed  no  implied  power  to  tax  such  property.  Federal  St. 
&  P.  D.  Pass.  By.  Co.  v.  City  of  Pittsburg  (Pa.  1910)  75  Atl.  662. 

Although  the  authority  to  tax,  when  claimed  by  a  municipal  cor- 
poration, must  be  plainly  shown,  St.  Louis  v.  Laughlin  (1872)  49 
Mo.  559,  it  may  be  given  by  implication,  as  when  necessarily  incident 
to  an  express  grant.  United  States  v.  New  Orleans  (1878)  98  U.  S. 
381.  A  further  instance  is  the  implied  power  to  tax  property  which 
has  been  annexed  to  the  city.  Since  the  authority  vested  in  a  munici- 
pal corporation  exists  over  the  geographical  extent  of  the  city,  the 
legislature,  when  it  widens  this  territory,  must  be  presumed  to  have  in 
mind  that  fact,  State  v.  Bowers  (1886)  48  N.  J.  L.  370,  and  therefore 
to  contemplate  the  exercise  of  the  same  authority  over  the  extended 
area.  Hence  it  is  held  that  the  extension  of  a  city's  boundaries  oper- 
ates ipso  facto  to  authorize  the  taxation  of  the  added  territory,  Hurla 
v.  Kansas  City  (1891)  46  Kan.  738,  even  for  the  purpose  of  paying 
debts  contracted  before,  Blanchard  v.  Bissell  (1860)  11  Oh.  St.  96, 
and,  according  to  the  better  view,  although  such  land  may  be  used 
solely  for  farming  purposes.  Kelly  v.  Pittsburg  (1881)  104  U.  S. 
78.  It  follows  that  the  authorization  of  a  city  to  tax  a  given  class 
of  property  situated  therein  is  a  grant  of  power  which  is  not  cir- 
cumscribed by  a  subsequent  widening  of  the  city's  territorial  boun- 
daries.    The  principal  case  is  clearly  unsound. 

Negotiable  Instruments — Bona  Fide  Holders — Alteration  of  Place 
OF  Payment. — The  defendant  made  a  note  upon  a  printed  form,  leav- 
ing blank  the  space  after  the  word  "at"  in  which  the  place  of  payment 
is  usually  written.  The  payee  filled  in  the  blank  and  endorsed  the 
note  to  the  plaintiff,  a  bona  fide  purchaser.  Held,  one  judge  dissent- 
ing, the  payee  had  implied  authority  to  do  so.  Diamond  Distilleries 
Co.  v.   Goth  (Ky.  1910)   126  S.  W.  131. 

The  common  law  did  not  require  a  negotiable  instrument  to  be 
made  payable  at  a  particular  place,  Kendall  v.  Galvin  (1838)  15  Me. 
131,  and  the  same  is  true  under  §  25  of  the  Negotiable  Instruments 
Law  in  this  country.  In  a  few  states,  however,  statute  requires  a 
negotiable  instrument  to  be  made  payable  at  a  bank  or  a  place  certain. 
Haden  v.  Lehman  (1887)  83  Ala.  243.  Under  the  prevailing  rule, 
where  no  place  is  specified  the  note  is  impliedly  payable  at  the  place 
of  business  or  residence  of  the  maker.  Holtz  v.  Boppe  (1868)  37  N. 
Y.  634.  The  place  of  payment  being  a  material  part  of  the  contract, 
Woodworth  v.  Bank  of  America  (N.  Y.  1821)  19  Johns.  391,  a 
change  thereof  without  the  approbation  of  the  maker  renders  the  in- 
strument void.  Adair  v.  Egland  (1882)  58  la.  314.  When  the  payee 
fills  in  the  place  of  payment  in  the  space  for  that  purpose  left  blank 
by  the  maker,  subsequent  bona  fide  holders  are  protected  on  the 
theory  that  the  act  was  done  with  the  maker's  implied  authority.  Cason 
v.  Grant  Co.  Deposit  Bank  (1895)  97  Ky.  487;  Cox  v.  Alexander 
(1896)  30  Ore.  438.  This  doctrine  has  even  been  invoked  to  uphold 
the  validity  of  the  altered  note  in  the  hands  of  the  payee  himself, 


580  COLUMBIA  LAW  REVIEW. 

Waggoner  v.  Millington  (N.  Y.  1876)  8  Hun  142,  in  apparent  dis- 
regard of  the  fact  that  the  true  basis  of  the  hona  fide  holder's  re- 
covery against  the  maker  is  estoppel.  Redlich  v.  Doll  (1873)  54  N. 
Y.  234.  In  jurisdictions  where  specification  of  the  place  of  payment 
is  a  necessary  element  of  negotiability,  leaving  blank  the  place  of  pay- 
ment confers  no  implied  authority  to  fill  it  in.  Cronkhite  v.  Neheker 
(1882)  81  Ind.  319.  As  the  principal  case  did  not  arise  in  such  a 
jurisdiction  it  reaches  a  sound  and  desirable  result. 

Negotiable  Instruments — Discharge  of  Indorser — Extension  of 
Time. — Before  maturity  of  a  note  indorsed  by  the  defendant  the 
maker  gave  the  plaintiff  a  series  of  new  notes,  the  plaintiff  agreeing  to 
bold  the  old  note  as  collateral  until  the  new  notes  were  paid.  Held,  this 
did  not  release  the  indorser  and  he  was  liable  for  the  balance  due. 
National  Park  Bank  v.  Koehler  (1909)  121  N.  Y.  Supp.  640. 

The  well  established  rule  that  an  extension  of  time  granted  to  the 
debtor  by  the  creditor  without  the  consent  of  the  surety  discharges  the 
latter,  First  Nat.  Bk.  of  Winona  v.  Pierce  (1881)  99  111.  272,  results 
from  the  fact  that  the  only  obligation  of  the  surety  is  to  answer  for 
a  default  of  the  debtor  on  the  precise  contract  as  originallv  made,  Mc- 
Mullen  v.  U.  S.  (1909)  167  Fed.  460,  and  is  further  justified  on  the 
ground  that  such  an  extension  of  time  by  contract  abridges  the  surety's 
right  either  to  pay  the  debt  at  maturity  and  be  subrogated  to  the  cred- 
itor, or  to  compel  the  creditor  to  sue  upon  the  original  obligation. 
Varnum  v.  Milford  (1840)  28  Fed.  Cases  No.  16,890.  An  apparent 
exception  to  tins  rule  is  recognized  where  as  part  of  the  agreement 
for  the  time  extension  all  of  the  creditor's  rights  against  the  surety 
are  reserved.  Clagett  v.  Salmon  (Md.  1833)  5  Gill  &  Jo.  314,  350; 
see  Spies  v.  Nat.  City  Bank  (N.  Y.  1902)  68  App.  Div.  70.  In 
such  a  case  the  surety's  rights  are  not  impaired,  for  he  may  still  pay 
the  debt  and  sue  the  principal  obligor,  who  has  impliedly  consented 
that  the  surety  should  have  recourse  against  him.  See  Kearsley  v. 
Cole  (1846)  16  M.  &  W.  127:  Morgan  v.  Smith  (1877)  70  N.  Y.  537. 
If  the  new  agreement  were  substituted  for  the  original  contract  it 
would  be  objectionable  as  an  attempt  to  subject  the  surety  to  liability 
on  a  contract  to  which  be  was  not  a  party.  See  Spies  v.  Nat.  City 
Bank  (1903)  174  N.  Y.  222.  Eegarding  the  contract  to  extend  time, 
however,  as  a  promise  not  to  sue  the  debtor  until  a  given  date  on 
the  original  obligation,  which  therefore  still  subsists,  Skinner  v.  Sul- 
livan  (1906)  127  HI.  App.  657,  and  as  conditioned  on  the  surety's 
refraining  from  enforcing  his  rights  under  the  old  obligation,  it  is 
seen  that  this  difficulty  is  obviated  and  the  surety  is  not  held  to  an 
agreement  which  he  never  made.  Palmer  v.  Purdy  (1880)  83  N. 
Y.  144. 

Partnership— Dissolution — Proceedings  by  Firm  Creditors. — A 
creditor  sued  the  continuing  and  retired  partners  of  a  firm  upon  a 
partnership  liability,  having  notice  of  the  dissolution  and  of  the  as- 
sumption by  the  former  nf  the  partnership  liability.  Held,  Whitney, 
.T..  dissenting,  the  continuing  partner  having  become  the  sole  owner 
nf  the  assets  and  the  principal  debtor,  the  retired  partner,  occupying 
tin'  position  of  surety  merely,  was  primarily  liable,  and  until  the 
remedies  against  him  were  exhausted,  the  creditor  could  not  proceed 
against  the  retired  partner.  Phillips  v.  Mendelsohn  (1910)  121  N.  Y. 
Supp.    913.      See    Notes,    p.    550. 
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Public  Service  Companies — Discrimination — Duty  to  Furnish  Long 
Distance  Telephone  Connections. — The  defendant,  a  local  telephone 
company,  was  under  an  exclusive  contract  to  furnish  long  distance  con- 
nections to  another  company.  The  plaintiff,  a  long  distance  telephone 
company,  demanded  similar  service.  Held,  the  defendant  was  bound  to 
serve  the  plaintiff.  Home  Tel.  Co.  v.  G.  &  M.  Tel.  Co.  (Mo.  1910)  126 
S.  W.  73.     See  Notes,  p.  557. 

Public  Service  Companies — Telephone  Service — Duty  to  Telegraph 
Companies. — The  defendant  telephone  company  was  engaged  in  the 
telegraph  business  and  refused  to  serve  all  telegraph  companies.  The 
plaintiff  telegraph  company  demanded  the  installation  of  an  instru- 
ment. Held,  the  defendant  must  furnish  such  service.  Postal  Tele- 
graph-Cable Co.  v.  The  Cumberland  Telegraph  and  Telephone  Co. 
(U.  S.  C.  C.  Tenn.  1910)  43  N.  Y.  L.  J.  No.  9.     See  Notes,  p.  557. 

Quasi  Contracts — Improvements — Highways. — The  plaintiff,  by  ad- 
vice of  an  officer  without  authority,  repaired  a  bridge  on  a  county 
road.  Held,  the  county  must  either  allow  him  to  remove  the  materials 
used  or  make  compensation  for  them.  Floyd  County  v.  Allen  (Ky. 
1910)  126  S.  W.  124. 

Since  a  contract  implied  in  fact  depends,  like  an  express  agree- 
ment, upon  the  mutual  assent  of  the  parties,  Boston  Ice  Co.  v.  Potter 
(1877)  123  Mass.  28,  a  promise  will  not  be  implied  to  pay  for  serv- 
ices rendered  voluntarily,  Glen  v.  Savage  (1887)  14  Ore.  567,  or 
officiously;  Quinn  v.  Hill  (N.  Y.  1886)  4  Dem.  69;  for  in  such  case 
the  parties  must  know  that  there  is  no  intention  to  contract.  Bartlett 
v.  Lowell  (1909)  201  Mass.  153.  For  similar  reasons,  since  one  deal- 
ing with  an  officer  of  a  public  corporation  is  bound  to  know  the  ex- 
tent of  that  officer's  authority,  Wormstead  v.  Lynn  (1903)  184  Mass. 
425,  he  cannot  recover  for  services  rendered  under  an  unauthorized 
contract  which  the  officer  makes  with  him.  Z oilman  v.  San  Francisco 
(1862)  20  Cal.  96.  Moreover,  where  a  corporation  is  prevented 
by  law  from  contracting  for  certain  services,  no  contract  will  be 
implied  in  law  to  make  compensation  for  such  services  if  rendered; 
Zottman  v.  San  Francisco  supra;  for  this  would  be,  in  effect,  to 
enforce  the  forbidden  contract  by  means  of  a  legal  fiction.  \Yhere, 
indeed,  services  are  rendered  under  a  supposed  contract  of  this  nature, 
Louisiana  v.  Wood  (1880)  102  U.  S.  294,  or  one  outside  the  statutory 
powers  of  the  corporation,  Chapman  v.  County  of  Douglas  (1882)  107 
IT.  S.  348,  a  contract  may  be  implied  in  law  to  return  the  benefits 
received  for  the  sake  of  putting  the  parties  in  statu  quo.  But  where 
the  services  rendered  consist  of  improvements  which  have  been  affixed 
to  the  realty,  they  become  a  part  of  the  land  and  there  would  seem 
to  be  no  obligation  either  to  return  or  pay  for  them.  Mueller  v. 
The  C.  M.  &  St.  P.  By.  Co.  (1901)  111  Wis.  300;  Button  v.  Ensley 
(1898)  21  Ind.  App.  46.  Since  in  the  principal  case  there  was  no  basis 
for  implying  in  law  or  fact  a  promise  to  make  compensation,  and  the 
improvements  had  been  affixed  to  the  realty,  the  decision  is  difficult 
to  support  on  principle. 

Real  Property — Fixtures — Building  Erected  by  Lessee. — A  lessor 
agreed  with  his  lessee  that  the  latter  might,  remove  any  building  that 
he  should  erect  upon  the  land,  which  had  previously  been  mortgaged. 
The  lessee  erected  a  frame  store  building  and  sublet  to  the  defendant. 
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The  plaintiff,  who  had  notice,  bought  the  land  at  the  foreclosure  sale. 
Held,  the  buildins:  remained  personalty,  and  the  defendant  was  en- 
titled to  remove  it!    Shelton  v.  Finer  (Tex.  1910)  126  S.  W.  65. 

A  structure  designed  as  an  improvement  of  the  freehold  is  generally 
regarded  as  a  fixture  even  when  erected  by  another  than  the  owner 
of  the  land.  Ewell,  Fixtures  51.  Several  courts  have  decided,  how- 
ever, that  if  the  parties  intend  a  building  to  remain  personalty,  it 
does  not  become  a  fixture,  although  designed  solely  for  the  beneficial 
use  of  the  land.  Bridges  v.  Thomas  (1899)  S  Okla.  620.  Thus,  a 
building  erected  with  the  owner's  permission  and  under  an  agreement 
that  the  builder  might  remove  it.  does  not  become  a  part  of  the  realty. 
Andrews,  Ordwai/  a-  Green  v.  Auditor  (Va.  1877)  28  Gratt.  115.  Such 
an  agreement  has  been  implied  from  the  mere  license  to  build;  Mer- 
chants Xat.  Bank  v.  Stanton  (1893)  55  Minn.  211:  and  this  conclu- 
sion has  even  been  reached  where  the  consent  of  the  owner  was  ob- 
tained subsequently  to  the  erection.  Fuller  v.  Tabor  (1S55)  39  Me. 
519;  Madigan  v.  McCarthy  (1S71)  108  Mass.  376  contra.  The  agree- 
ment confers  the  status  of  personalty  on  the  thing  annexed,  however, 
only  as  between  the  parties  and  those  claiming  under  them  with  notice, 
an  innocent  purchaser  of  the  land  acquiring  good  title  to  the  struc- 
ture. Brennan  v.  Whitaker  (1S64)  15  Oh.  St.  446,  a  result  insup- 
portable on  common  law  principles.  The  cases  can  be  reconciled,  it 
is  submitted,  on  the  doctrine  that  the  status  of  the  building  as  realty 
is  determined  by  the  annexation,  while  the  agreement  of  the  parties, 
which  affects  as  well  all  subsequent  purchasers  with  notice,  merely 
gives  a  license  to  sever  the  building  and  turn  it  into  personalty. 
Powers  v.  Dennison  (1S5S)  30  Vt.  752.  This  view  avoids  the  further 
anomaly  of  allowing  a  contract  to  determine  the  status  of  property. 
Since  a  mortgagor  should  acquire  no  right  in  equity  to  a  structure 
thus  erected  subsequently  by  a  third  person.  Davenport  v.  Shants 
(1871)  43  Vt.  546.  a  purchaser  with  notice  at  a  foreclosure  sale  ob- 
tains no  better  right.  The  principal  case  arrives  at  the  correct  result 
by  unsound  reasoning,  which,  however,  is  adopted  by  the  majority  of 
the  cases. 

-  i ftes — Names — Property  in  Fictitious  Firm  Name  Forbidden  by 
S  i  ATUTE. — The  plaintiff's  testator  conducted  his  business  under  the 
name  of  "Jenner  &  Co."  contrary  to  §  22  of  the  Partnership  Law 
(X.  Y.  Consol.  Laws  c.  44  Art.  3)  prohibiting  the  use  of  "i  Co." 
where  no  actual  partner  is  represented  thereby.  The  plaintiff  as 
executrix  sold  the  right  to  use  the  name  to  the  defendant,  who  upon 
suit  for  the  purchase  price  pleaded  failure  of  consideration.  Held, 
one  judge  dissenting,  the  plaintiff  could  recover.  Jenner  v.  Shope 
(1910)    121   X.  Y.   Supp.   599. 

Since  the  object  of  the  statute  is  to  prevent  the  obtaining  of 
credit  under  fraudulent  representations  and  not  the  giving  of  credit. 
Kennedy  v.  Budd  (X.  Y.  1896)  5  App.  Div.  140,  if  is  obvious  that 
its  violation  by  a  creditor  does  not  justify  the  debtor  in  refusing  to 
pay  his  debt.  Gay  v.  Seihold  (1884)  97  X  Y.  472:  for  the  statute 
u'   highly   penal    in    nature    is  -'rued    strictly.    Castle   Bros.    v. 

(  X.  Y.  L903  -7  App.  Div.  97;  Zinnerman  v.  Erhard  (1880)  83 
X.  Y.  74,  and  is  ii"t  deemed  to  deny  protection  to  the  property  rierbts 
of  the  violator.  Wood  v.  Erie  R".  Co.  (1878)  72  X.  Y.  196;  Kennedy 
\.   Budd  supra.     Hence  a   vendor  doing  busi    ess      oder   a   prohibi 
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firm  name  should  be  allowed  to  recover  the  purchase  price  of  property 
sold.  Where,  however,  the  value  of  that  property  itself  is  affected 
by  the  statute,  a  different  situation  arises.  Such  would  seem  to  be 
its  effect  in  the  principal  case;  for,  as  the  dissenting  opinion  points 
out,  although  §440  of  the  Penal  Law  (X.  Y.  Consol.  Laws  c.  88 
Art.  40)  provides  for  the  use  of  an  assumed  firm  name  upon  filing 
a  certificate,  §  924  of  the  Penal  Law  (X.  Y.  Consol.  Laws  c.  88 
Ait.  86)  clearly  make-  a  distinction  as  to  fictitious  co-partnership 
names,  such  as  "i  Co."  when  no  actual  partner  exists,  and  together 
with  §22  of  the  Partnership  Law  (X.  Y.  Consol.  Laws  c.  44  Art. 
3)  expressly  forbids  their  use  except  in  continuation  of  a  previous 
actual  partnership  as  provided  in  §  20  of  the  Partnership  Law  supra. 
The  principal  case  obviously  does  not  fall  within  this  exception,  and 
as  the  plaintiff  did  not  pass  to  the  defendant  a  name  which  the  latter 
could  lawfully  use,  there  was  a  total  failure  of  consideration  which 
should  have  prevented  a  recovery. 

Taxation — Exemptions — Alienability  of  Contract  Exemption. — A 
railroad  had  a  contract  exemption  from  taxation.  The  state  consti- 
tution, adopted  subsequently,  prohibited  the  granting  of  exemptions 
from  taxation.  On  foreclosure  under  a  mortgage,  all  the  property, 
rights  and  franchises  of  the  railroad  company  were  bought  in  by  the 
state  and  later  granted  by  it  to  the  defendant,  who  resisted  payment 
of  taxes.  Held,  the  grant  by  the  state  did  not  carry  the  exemption 
to  the  grantee.  Great  Northern  By.  Co.  v.  Minnesota  (U.  S.  1910) 
30  Sup.  Ct.  Eep.  344. 

Immunity  from  taxation  arising  by  contract  may  be  either  a  per- 
sonal privilege  or  a  right  annexed  to  property.  If  the  exemption  was 
an  inducement  for  entering  into  the  purchase  of  the  specific  property. 
it  attaches  to  that  pmpertv  in  whosesoever  hands  it  may  come.  New 
Jersey  v.  Wilson  (1812)  :'  Cranch  104;  Water  Co.  v.  Campbell  (1906) 
75  S.  C.  34.  The  exemption  is  not  a  franchise,  and,  if  it  has  not 
attached  to  the  specific  property  as  an  incident  thereto,  it  is  a  mere 
personal  privilege  incapable  of  transfer  except  by  express  statutory 
authorization.  Morgan  v.  Louisiana  (1876)  93  U.  S.  217.  As  an 
exemption  from  taxation  is  in  derogation  of  a  public  right  and  of 
an  inherent  power  of  government,  a  contract  exemption  will  always 
be  construed  as  narrowly  as  possible.  Morris  Canal  &  Banking  Co. 
v.  State  Board  of  Assessors  (1905)  76  X.  J.  L.  027.  Applying  this 
settled  rule  of  strict  construction  to  the  facts  in  the  principal  case, 
a  purchaser  at  the  foreclosure  sale  would  not  obtain  the  benefits  of 
the  contract  of  exemption.  But  even  if  the  exemption  passed  to  the 
state  as  incident  to  the  property,  the  immunity  ceased  upon  the  trans- 
fer; for  it  is  inconceivable  that,  the  state  could  hold  property  exempt 
as  against  itself.  On  both  grounds,  therefore,  the  case  is  well  con- 
sidered. 

Taxation — Illegal  Road  Tax — Injunction. — The  plaintiffs  who  were 
tax  payers  brought  a  bill  to  enjoin  the  collection  of  an  illegal  road 
tax.  alleging  threatened  irreparable  damage  and  lack  of  legal  remedy. 
Held,  one  judge  dissenting,  the  injunction  should  issue  since  there 
was  a  want  of  power  to  impose  the  tax.  Byers  v.  Ilempfield  Tp. 
(Pa.  1910)  75  Atl.  415.     See  Notes,  p.  564. 
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Wills — Validity — Widow's  Election. — Testator  devised  to  his  wife  a 
life  estate  in  all  his  real  property,  remainder  in  a  specific  half  to  the 
plaintiff,  his  favorite  son,  and  remainder  in  the  other  half  to  the 
rest  of  his  children  equally.  The  widow  elected  to  take  against  the 
will  and  one  half  of  the  estate  was  assigned  to  her  in  fee  simple, 
including  the  land  in  which  the  plaintiff's  interest  had  been  created. 
Held,  the  election  made  it  impossible  to  enforce  the  other  provisions 
of  the  will  and  the  land  therefore  must  pass  under  the  intestacy 
laws.  Fennell  v.  Fennell  (Kan.  1910)  106  Pac.  1038.  See  Notes, 
p.  553. 


BOOK    REVIEWS. 

Siegfried  F.  Hartman,  Editor-in-Cliarge. 

General  Theory  of  Law.  By  X.  M.  Korkunov,  Late  Professor 
of  Law,  University  of  St.  Petersburg.  English  Translation  by  W.  G. 
Hastings,  Dean  of  the  Law  Faculty,  University  of  Nebraska.  Bos- 
ton: The  Boston  Book  Co.     1909.    pp.  xiv,  524. 

With  the  exception  of  Pulszky's  Theory  of  Law  and  Civil  Society, 
this  is  the  only  modern  account  of  Continental  juristic  thought  acces- 
sible to  the  reader  of  English;  and,  as  the  discussion  of  many  im- 
portant problems  has  been  brought  down  to  date,  while  Pulszky  wrote 
before  the  sociological  movement  had  made  much  headway,  Judge 
Hastings  deserves  our  thanks  for  enabling  American  lawyers  and 
students  of  law  to  come  in  touch  with  the  best  that  has  been  thought 
and  written  upon  fundamental  problems  of  legal  science.  The  book 
chosen  for  translation,  while  not  in  all  respects  so  representative  of 
recent  thought  as  Schmidt's  Allgemeine  Rechtslehre,  has  the  advan- 
tage over  that  and  other  German  writings  that  less  consideration  is 
devoted  to  matters  of  purely  local  concern.  The  reader  does  not  be- 
grudge the  brief  space  that  is  given  to  things  Russian,  since  the  insti- 
tutions and  doctrines  disclosed  are  often  of  no  little  juristic  interest, 
and  it  has  not  been  easy  to  obtain  authentic  information  with  respect 
to  many  of  them. 

Looking  first  at  the  work  of  the  author,  one  must  bear  in  mind 
that  he  was  primarily  a  teacher,  who  sought  to  expound,  interpret  and 
criticize  the  views  of  others,  and  to  reconcile  where  possible,  rather 
than  to  develop  a  system  of  his  own.  This  reconciling  tendency,  char- 
acteristic of  teachers,  appears  in  many  places.  Nevertheless  he  has 
no  ordinary  power  of  independent  thought,  and  in  his  psychological 
theory  of  law,  his  psychological  view  of  the  origin  of  the  natural-law 
idea,  and  his  discussion  of  the  nature  of  a  legal  right,  upon  some 
points  he  has  made  distinct  contributions.  It  must  be  borne  in  mind 
also  that  the  first  edition  appeared  in  1887,  at  the  nadir  of  philosoph- 
ical jurisprudence,  before  the  recent  revival  of  philosophy  at  large 
had  made  itself  felt  in  legal  science. 

Russian  legal  education  and  juristic  thought  appear  to  have  been 
dominated  by  German  scholarship.  Hence  the  author  was  bound  to 
expound  and  to  criticize  in  some  detail  the  philosophical  and  ency- 
clopaedic methods  of  exposition  and  study  of  legal  science,  which  had 
been  introduced  into  his  country  from  Germany.  Americans  who 
have  been  arguing  for  "elementary  law,"  should  read  and  ponder  the 
critique  of  juristic  encyclopaedia.  The  "rapid  superficial  view  of  ma- 
terials," which  the  author  criticizes  as  the  result  of  teaching  experi- 
<  nee,  is  the  same,  by  whatever  name  it  is  called. 

Jurists,  in  general,  fall  into  three  groups  or  schools.  The  philo- 
sophical jurist  sees  in  law  the  expression  of  an  idea — an  expression  of 
justice  and  right  found  rather  than  made  by  judges  or  jurists  or 
legislators.  The  historical  jurist  agrees  that  law  is  found,  not  made, 
differing  only  with  respect  to  what  it  is  that  is  found.  To  him  a 
principle  of  human  action  is  found  by  human  experience,  and  is 
found   and   developed  in   a  rule.     The   analytical   jurist  conceives   of 
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law  as  the  product  of  a  conscious  and  determinate  human  will.  Writ- 
ing in  the  decadence  of  philosophical  jurisprudence,  at  a  time  when 
the  historical  school  was  still  dominant  and  when  the  impetus  given  to 
analytical  views  by  Jhering  was  beginning  to  be  felt,  the  author  is 
possibly  somewhat  less  than  just  toward  philosophical  jurisprudence, 
is  a  keen  but  appreciative  critic  of  the  historical  school,  and  shows 
a  strong  liking  for  the  analytical  jurists.  On  the  whole,  he  may  be 
said  to  be  a  sociological  jurist  with  analytical  tendencies;  a  type  which 
seems  likely  to  be  in  the  van  of  juristic  development  in  the  near  future. 

As  has  been  said,  philosophical  jurisprudence  was  at  its  worst  when 
the  author  wrote  his  first  edition.  Hence  the  prophecies  on  pp.  31,  33, 
and  the  identification  of  philosophical  jurisprudence  with  the  older 
metaphysical  methods,  are  not  borne  out  by  the  event  of  the  last 
decade.  Probably  his  discussion  of  the  diversity  of  "fundamental" 
legal  institutions  would  be  agreed  to  by  philosophical  jurists  to-day. 
Kohler,  for  example,  would  say  that  they  are  of  necessity  as  diverse 
as  human  culture.  Certainly  the  neo-Hegelian  view  is  not  to  be  dis- 
missed with  a  wave  of  the  hand.  American  lawyers,  however,  who 
hold  so  generally  to  the  eighteenth  century  natural-law  theories  of 
our  bills  of  right,  will  do  well  to  think  through  the  author's  discus- 
sion upon  this  subject. 

The  critique  of  the  views  of  the  German  historical  school  is 
sound  and  well  put.  Except  for  Professor  Munroe  Smith's  brief  lec- 
ture on  Jurisprudence  and  Professor  Gray's  severely  analytical  ex- 
position of  the  sources  of  law,  it  is  about  all  that  we  have  in  English 
to  oppose  to  the  vigorous  but  belated  presentation  of  the  other  side 
by  the  late  Mr.  Carter. 

It  has  been  said  that  the  author  shows  pronounced  analytical  ten- 
dencies. He  had  read  and  appreciated  Austin.  More  to  the  purpose, 
he  had  mastered  the  epoch-making  works  of  Binding  and  Jhering,  so 
that,  while  he  presents  their  views  in  a  way  that  should  be  welcomed 
by  those  who  read  English  only,  he  by  no  means  follows  them  slav- 
ishly. Thus  he  opposes  the  imperative  theory  of  law  and  criticizes 
Jhering's  doctrine  that  constraint  is  a  fundamental  point.  At  the 
same  time  he  recognizes  that  law  is  the  "voluntary  and  intended  work 
of  humanity"  (p.  116),  and  holds  to  the  analytical  view  of  the  possi- 
bilities of  conscious  lawmaking.  It  does  not  seem  just,  however,  to 
speak  of  the  analytical  theory  as  a  theory  of  "the  arbitrary  formation 
of  law."  Universal  principles  may  work  upon  legislators  as  well  as 
upon  jurists  or  judges.  Legislation  is  not  of  necessity  any  more  arbi- 
trary than  other  forms  of  law-making.  And,  with  respect  to  law  in 
general,  the  analytical  theory,  in  the  hands  of  modern  analytical  jur- 
ists, at  least,  does  not  purport  to  be  a  theory  of  the  historical  origin 
of   law. 

Sociological  jurisprudence  was  but  beginning  in  1887.  But  the 
author  seems  to  have  taken  a  sociological  starting-point  from  the  first, 
and  to  have  kept  his  successive  editions  well  abreast  of  the  move- 
ment. Attention  may  be  called  particularly  to  the  discussion  of  in- 
dividualism in  law  and  morals  (pp.  56  ff.,  105),  of  the  relation  of  the 
individual  to  society  (p.  324)  and  of  the  relations  of  law  and  legisla- 
tion (pp.  107,  149,  156).  The  critique  of  the  views  of  the  historical 
school  on  the  latter  subject  is  especially  timely  for  American  readers. 
On  a  single  point  one  feels  inclined  to  go  further.  The  speculations 
of  jurists,  a  class  apart,  and  a  class  of  more  or  less  cosmopolitan  char- 
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acter,  pursued  as  pure  technical  speculations,  have  often  played  a  much 
greater  part  in  legal  development  than  national  genius,  or  legislation 
or  local  custom.  There  have  been  fashions  in  legal  thinking,  as  in 
other  things,  and  the  influence  of  conspicuous  bodies  of  legal  doctrine 
must  be  reckoned  with. 

Turning  to  the  work  of  the  translator,  so  far  as  comparison  with 
the  French  version  allows  one  to  judge,  it  appears  well  done.  The 
text  is  clear  and  readable.  The  influence  of  the  French  version  ap- 
pears in  some  curious  Gallicisms,  e.  g.,  "the  man"  for  mankind  (p. 
187),  "de  Warnkoenig,"  "de  Walter,"  "de  Bluhme"  (pp.  17,  18),  "an- 
tique society"  (p.  70)  and  a  tendency  to  use  a  c  in  German  titles 
where  the  author  used  a  k.  One  may  feel  also  that  "subjective  law" 
(p.  167)  is  not  felicitous,  that  the  ambiguity  of  pravo  (droit,  Recht, 
jus)  might  have  been  dealt  with  more  delicately  and  judiciously,  and 
that  the  use  of  "duty"  and  "obligation"  (pp.  174,  175,  188,  196),  might 
be  at  times  more  discriminating.  In  this  last  respect,  the  French  ver- 
sion seems  subject  to  criticism.  How  far  the  original  is  reflected 
faithfully,  I  am  unable  to  say. 

The  proof-reader  has  not  done  his  part  of  the  work  with  equal 
fidelity.  In  five  references  to  Bierling's  well-known  work  (pp.  54,  167, 
169,  192,  208)  there  are  five  errors.  Puntschart  is  spelled  "Punchart" 
(p.  197).  The  names  of  Jhering  (p.  18),  Voigt  (p.  123)  and  Gum- 
plowicz  (p.  99,  336)  are  also  misspelled.  Neglect  of  Greek  accents 
(pp.  23,  116)  and  of  German  umlauts  (e.  g.  p.  55)  and  German  nouns 
without  their  accustomed  initial  capitals,  create  an  impression  of 
carelessness. 

In  other  respects,  printer  and  publisher  have  made  an  attractive 
book. 

R.  P. 

The  Federal  Corporation  Tax  Law  of  1909.  By  Arthur  W. 
Machen,  Jr.     Boston:   Little,  Brown   &   Co.     1910.     pp.   xxv,  289. 

This  book  is  primarily  intended  as  a  practical  handbook  to  aid  cor- 
porations in  preparing  returns  and  complying  with  the  other  require- 
ments of  the  Corporation  Tax  Law.  The  author  modestly  states  its  aim 
as  that  of  "furnishing  practical  assistance  in  what  may  not  inappropri- 
ately be  described  as  an  emergency."  The  difficulty  of  writing  a  text 
book  on  a  new  and  unprecedented  statute  is  obvious. 

The  origin  of  the  law  is  first  briefly  described,  and  it  is  shown  how 
the  desire  of  Congress  to  supplement  the  revenue  derivable  from  the 
Tariff  Law  and  the  general  popular  agitation  in  favor  of  an  Income  Tax 
resulted  in  this  compromise  between  those  who  wished  to  pass  a  general 
income  tax  and  those  who  were  opposed  to  it. 

The  uncertainty  as  to  the  precise  nature  of  the  tax  is  shown  by  the 
author's  inability  to  discover  exactly  upon  what  the  tax  is  to  be  imposed. 
That  this  uncertainty  is  not  the  author's  alone,  but  is  one  shared  by 
members  of  the  bar  in  general  is  well  known,  and  the  incidence  of  the 
tax  must  remain  in  doubt  until  the  Supreme  Court  has  spoken.  Eco- 
nomically the  tax  would  seem  to  be  an  income  tax  but  the  legal  classifi- 
cation of  taxes  is  historical  rather  than  economic.  While  this  is  gener- 
ally true,  the  courts  sometimes  seem  to  lose  sight  of  it  and  economic 
definitions  are  treated  as  weighty.  Thus  the  term  "direct  tax"  was 
held  in  the  Income  Tax  cases  to  be  an  economic  classification  by  the 
Supreme  Court  and  the  historic  non  economic  classification  accorded 
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to  it  since  the  Hylton  case,  (almost  contemporaneous  with  the  Constitu- 
tion) was  totally  disregarded  by  the  majority  of  the  Court.  Yet  a  few 
years  later,  in  the  Knowlton  case,  a  tax  on  successions  was  held  not  to 
be  a  direct  tax  but  an  excise,  mainly  because  it  had  been  so  denominated 
in  the  historic  development  of  English  tax  statutes,  although  almost  the 
only  tax  which  the  economists  now  agree  to  be  a  direct  tax. 

The  author  doubts  whether  it  can  be  a  business  excise,  since  the  in- 
come from  all  sources  is  made  subject  to  the  tax,  and  it  has  been  repeat- 
edly held  that  a  corporation  may  have  income  derived  from  sources 
other  than  its  business  (pp.  43,  57  et  seq.).  He  appears  to  conclude  per- 
baps  somewhat  lightly  that  the  tax  is  not  one  on  franchises  because  also 
levied  on  joint  stock  associations.  The  answer  to  this  would  seem  to 
be  two-fold :  the  statute  may  well  be  construed  to  apply  to  those  associ- 
ations only  which  are  in  fact  corporations,  but  even  if  the  tax  were 
upon  corporations  and  joint  stock  associations  in  the  nature  of  partner- 
ships, it  would  nevertheless  fall  upon  the  right  to  be  a  corporation,  and 
hence  be  a  burden  upon  a  state  function  or  instrumentality.  Finally 
the  author  concludes  that  if  not  an  income  tax  it  is  almost  impossible 
to  classify  it  in  any  other  way. 

Perhaps  by  the  time  this  review  is  printed,  these  legitimate  doubts 
as  to  the  nature  and  constitutionality  of  the  Corporation  Income  Tax 
may  have  been  resolved  by  the  Supreme  Court  and  the  question  set 
at  rest. 

Our  author  agrees  that  the  attempt  to  classify  it  as  an  excise  in  the 
statute  itself,  is  a  mere  brutum  fulmen,  since  Congress  cannot  change 
"la  nature  des  choses"  by  enactment  however  solemn,  this  higher  power 
residing  in  the  judiciary  alone.  In  discussing  its  constitutionality,  the 
author  is  guarded,  but  seems  to  incline  to  the  view  that  as  a  tax  on 
business  income  it  is  good,  but  as  a  tax  on  income  from  other  sources 
it  may  fall  within  the  ruling  of  the  Income  Tax  cases.  Even  so,  how- 
ever, he  inclines  to  the  belief  that  it  woi;ld  be  unconstitutional  only  as 
to  that  income  derived  direct  from  real  and  personal  property. 

The  greater  portion  of  the  book  is  devoted  to  ascertaining  what  com- 
panies are  subject  to  the  tax,  the  method  of  preparing  the  return  and 
the  method  of  levying  the  assessment.  Regarding  these  matters  there 
can  be  no  direct  authority  and  the  author  seems  to  have  construed  the 
statute  in  common-sense  fashion,  throwing  occasional  side-lights  from 
cases  which  construed  analogous  matter.  This  portion  of  the  book  will, 
if  the  tax  be  declared  valid,  be  very  useful  to  corporations,  although 
probably  in  a  short  time  numerous  adjudications  on  the  many  obscure 
points  in  the  statute  will  necessitate  a  new  edition.  That  the  law  is  drastic 
and  made  little  provision  for  such  indispensable  requisites  of  "due  proc- 
ess" as  notice  and  hearing,  is  noted  by  our  author  and  will  be  of  good 
cheer  to  those  who  fear  that  lawyers  in  the  future  may  find  insufficient 
occupation. 

F.  R.  C. 

A  Treatise  on  the  Federal  Employer's  Liability  and  Safety  Ap- 
pliance Acts.  By  W.  W.  Thornton,  Cincinnati,  Ohio:  The  W.  H. 
Anderson  Company.     1909.     pp.  xlvii,  410. 

The  title  of  this  book  is  a  trifle  misleading,  as  it  is  less  a  treat- 
ise than  an  annotation  of  the  federal  statutes  which  it  considei-s.  The 
author  is  unusually  reticent  in  the  expression  of  his  own  views  and 
in  the  discussion  of  general  underlying  principles.     The  opportunities 
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for  such  discussion  are  frequent,  but  are  usually  dismissed  with  only 
a  line  or  two  of  consideration. 

The  field  of  the  book  is  limited,  but  within  that  field  it  will  be 
bound  to  be  of  very  considerable  help.  It  is  the  sort  of  work  that  will 
be  of  importance  to  railroad  counsel  and  furnish  them  a  ready  ref- 
erence to  the  decisions  on  the  various  questions  involved  in  con- 
struing the  acts  considered.  It  will  be  of  equal  service  to  counsel 
for  plaintiffs  who  as  employes  have  suffered  from  railroad  accidents 
of  the  kind  sought  to  be  provided  for  by  the  statutes. 

The  volume  is  divided  into  two  parts,  the  first  considering  the 
Federal  Employers'  Liability  Act,  approved  April  22,  1908,  following 
the  declaration  of  the  Supreme  Court  to  the  effect  that  the  prior  Act 
of  1906  was  unconstitutional.  The  second  part  of  the  volume  is  de- 
voted to  the  so-called  Safety  Appliance  Acts,  enacted  by  the  federal 
government  at  various  times  during  the  last  seventeen  years. 

Following  a  discussion  of  the  old  Fellow  Servant  rule  and  the  con- 
stitutionality of  the  federal  act,  the  sections  of  the  statute  are  taken 
up  and  thoroughly  annotated.  This  is  the  really  valuable  element  in 
the  work,  as  it  gives  any  lawyer  an  invaluable  clue  to  decisions  having 
a  bearing  on  the  construction  of  this  new  legislation.  It  is  pointed 
out  that  all  questions  of  the  Fellow  Servant  rule  are  eliminated  by 
this  progressive  legislation,  and  that  there  is  incorporated  into  the  law 
of  the  land  a  very  sweeping  modification  of  the  questions  of  contribu- 
tory negligence.  The  author  gives  evidence  of  a  considerable  degree 
of  diligence  in  the  preparation  of  this  portion  of  his  work,  devoting 
considerable  space  to  a  summary  of  the  law  of  Georgia  and  Illinois, 
where  the  doctrine  of  comparative  negligence  has  been  recognized  in 
the  past.  This  is  followed  by  reference  to  the  prevailing  practice  in 
admiralty  of  dividing  the  damages  in  cases  where  both  parties  to  the 
litigation  are  in  fault.  From  this  consideration  of  these  sources  the 
author  justifies  the  adoption  of  this  new  doctrine  in  the  federal  law 
and  points  the  way  to  a  practical  application  of  the  statute  to  cases 
as  they  arise  under  the  Acts. 

The  consideration  of  the  Safety  Appliance  Acts  is  even  more  brief 
than  that  of  the  Employers'  Liability  Statute,  and  more  nearly  approx- 
imates a  digest  of  the  decisions.  There  is  a  very  considerable  contra- 
diction in  these  decisions,  and  the  author  gives  the  practitioner  little 
or  no  suggestion  as  to  which  line  of  decisions  is  the  sound  one  on  theory. 

Following  these  general  discussions  of  these  two  bodies  of  legisla- 
tion is  an  appendix  containing  the  acts  under  discussion,  the  report  of 
the  House  Judicial  Committee  upon  the  Liability  Act  and  a  collection 
of  the  most  recent  unreported  decisions  upon  the  Safety  Appliance  Acts. 
These  decisions  take  up  more  than  a  hundred  pages  of  this  little  volume 
and  are  of  more  or  less  ephemeral  value. 

Throughout  the  book  there  are  very  helpful  references  to  the  debates 
in  Congress,  which  will  suggest  to  the  brief-maker  many  points  of  view 
which  would  not  otherwise  occur  to  him.  The  acts  were  fully  debated, 
and  more  than  the  usual  amount  of  legal  ability  was  displayed  in  the 
debates,  so  that  these  annotations  will  be  of  real  value  in  brief -making 
and  argument.  The  citations  of  litigated  cases  have  been  gathered  to- 
gether with  evident  industry  and  are  well  classified  and  indexed.  With- 
in its  limited  field  the  book  is  a  real  help  to  the  profession. 

J.  E.  R. 
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VIOLATION  BY  A  STATE  OF  THE  CONDI- 
TIONS OF  ITS  ENABLING  ACT. 

A  tendency  is  clearly  observable  in  the  congressional  enabling 
acts  of  the  last  quarter  of  a  century  to  impose  severe  conditions 
and  restrictions  upon  a  territory  seeking  admission  to  the  Union, 
not  only  in  matters  of  a  preliminary  nature,  but  also  in  those  in- 
volving more  or  less  permanent  affirmative  or  negative  action  after 
statehood. 

The  State  of  Oklahoma  was  admitted  with  many  such  con- 
ditions, some  of  which  were  required  to  be  inserted  in  its  state 
constitution,  and  others  were  put  in  the  form  of  provisos  in  the 
enabling  act  itself,  the  terms  and  conditions  of  which  act  the 
constitutional  convention  was  required  to  accept  and  did  accept 
by  "ordinance  irrevocable."1  One  of  these  latter  provisions  is  as 
follows : 

''The  capital  of  said  State  shall  temporarily  be  at  the  city  of 
Guthrie,  in  the  present  Territory  of  Oklahoma  and  shall  not  be 
changed  therefrom  previous  to  Anno  Domini  nineteen  hundred 
and  thirteen,  but  said  capital  shall,  after  said  year,  be  located  by 
the  electors  of  said  State  at  an  election  to  be  provided  for  by  the 
legislature:  Provided,  however,  That  the  legislature  of  said  State, 
except  as  shall  be  necessary  for  the  convenient  transaction  of  the 
public  business  of  said  State  at  said  capital,  shall  not  appropriate 
any  public  moneys  of  the  State  for  the  erection  of  buildings  for 
capital  purposes  during  such  period."2 

On  June  nth,  1910,  the  people  of  Oklahoma,  by  a  referendum 
vote  taken  on  a  duly  initiated  bill,  declared  that  the  capital  should 
be  immediately  moved  to  Oklahoma  City,  and  that  $600,000.00 

'Oklahoma  Enabling  Act,  Sec.  22,  34  U.  S.  Stat,  at  Large  267. 
'Oklahoma   Enabling   Act,    Sec.    2. 
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should  be  appropriated.  The  Governor  forthwith  declared  the 
bill  passed  and  the  law  to  be  in  force.  There  is  presented,  there- 
fore, squarely  the  case  of  a  State  violating  one  of  the  conditions 
of  the  compact  with  the  Federal  Government  by  virtue  of  which  it 
was  received  into  the  Union. 

It  is  clear  at  the  outset  that  the  constitutional  convention  was 
the  proper  agency  to  pass  the  irrevocable  ordinance.  It  was,  of 
course,  a  convention  of  a  territory  which  is  under  the  control  of 
Congress.  Considered  as  a  territorial  body,  its  action  was  both 
invited  and  sanctioned  by  the  Federal  Government.  On  the  other 
hand,  there  must  be  a  period  just  before  statehood,  when  the 
people  of  a  territory  become  the  representatives  of  the  State  about 
to  be  organized.  The  delegates  to  this  convention,  having  been 
duly  elected  by  popular  vote  for  the  express  purpose  of  forming 
a  constitution  and  accepting,  in  the  terms  required,  the  con- 
gressional enabling  act,  there  can  be  no  doubt  that  the  new  State 
is  bound,  if  there  is  any  agency  competent  to  bind  it,  by  its 
compact  with  the  United  States.  A  constitutional  convention  is 
a  legislative  body  and  competent  to  bind  the  State  within  the 
scope  of  its  proper  functions.8 

It  is  therefore  necessary  to  examine  the  question  of  the  power 
of  the  State  to  enter  into  compacts  with  the  Federal  Government 
limiting  or  restricting  its  future  action  in  matters  of  this  character. 
Oklahoma  was  admitted  and  could  be  admitted  only  on  an  equal 
footing  with  the  other  States.4  The  enabling  act  uses  specific 
language  to  this  effect,  and  it  has  been  held  that  this  is  merely 
declaratory  of  the  general  law.5  The  State  is  therefore  in  its 
proper  field,  reserved  to  the  individual  members  of  the  Union  by 
the  United  States  Constitution,  a  sovereign  State  with  exactly 
the  same  powers  of  sovereignty  as  New  York  or  any  of  the 
original  States.  In  Withers  v.  Buckley?  the  Supreme  Court  of 
the  United  States  says  in  answer  to  the  contention  that  the  statute 
of  Mississippi  conflicts  with  its  enabling  act: 

"In  considering  this  act  of  Congress  of  March  ist,  1817,  it 
is  unnecessary  to  institute  any  examination  or  criticism  as  to  its 
legitimate  meaning,  or  operation,  or  binding  authority,  farther 
than  to  affirm  that  it  could  have  no  effect  to  restrict  the  new  State 

'Frantz  v.  Autry  (Okla.   1907)   91  Pac.  193. 
*Escanaba  Co.  v.  Chicago  (1882)    107  U.  S.  678. 
"Ward  v.  Race  Horse  (1895)    163  U.  S.  504. 

'(1857)   20  How.  84,  92;  Cardwell  v.  American  Bridge  Co.    (1884)    113 
U.  S.  205;  Williamette  Iron  Bridge  Co.  v.  Hatch  (1887)   125  U.  S.  1. 
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in  any  of  its  necessary  attributes  as  an  independent  sovereign 
Government,  nor  to  inhibit  or  diminish  its  perfect  equality  with 
the  other  members  of  the  Confederacy  with  which  it  was  to  be 
associated.  These  conclusions  follow  from  the  very  nature  and 
objects  of  the  Confederacy,  from  the  language  of  the  Constitution 
adopted  by  the  States,  and  from  the  rule  of  interpretation  pro- 
nounced by  this  court  in  the  case  of  Pollard's'  Lessee  v.  Hogan, 
3  How.,  p.  223." 

And  with  reference  to  a  treaty  with  the  Indians  which  it  was 
sought  to  uphold,  but  which  conflicted  with  the  power  of  the  State, 
it  was  said  by  the  same  court: 

"Wyoming,  then,  will  have  been  admitted  into  the  Union,  not 
as  an  equal  member,  but  as  one  shorn  of  a  legislative  power  vested 
in  all  the  other  States  of  the  Union,  a  power  resulting  from  the 
fact  of  statehood  and  incident  to  its  plenary  existence."7 

All  laws  of  Congress,  therefore,  that  conflict  with  this  plenary 
power  of  the  State  are  superseded  by  the  state  constitution  and  the 
act  of  admitting  the  State.  By  this  latter  act  Congress  virtually 
says  to  the  State,  Whatever  may  have  been  the  previous  laws 
and  requirements  of  the  Federal  Government,  we  now  consent  that 
they  shall  all  be  abrogated  in  so  far  as  they  attempt  to  tie  your 
hands  and  that  you  shall  hereafter  have  the  full  freedom  possessed 
by  other  States.8  "The  repeal  results  from  the  conflict  between 
the  treaty  and  the  act  admitting  that  State  into  the  Union."9 

In  what  does  sovereignty  lie,  as  the  term  is  used  in  its  appli- 
cation to  the  individual  States?  It  has,  of  course,  long  since  been 
definitely  determined  that  it  does  not  mean  that  absolute  sove- 
reignty that  is  possessed  by  a  foreign  nation,  but  in  its  own  proper 
sphere  and  subject  to  similar  powers  in  the  Federal  Government,10 
in  its  sphere,  sovereignty  of  a  State  inheres  in  but  three  main 
powers.  1.  The  taxing  power.  2.  The  power  of  eminent  domain. 
3.  The  police  power.11  None  of  these  may  be  aliened.  Any  law 
or  contract  made  by  any  legislative  body  or  state  representative 
derogatory  of  the  State's  sovereignty  in  any  of  these  particulars  is 
void.    If  the  temporary  depositories  of  power  could  alien  any  part 

'Ward   v.    Race   Horse  supra,   514. 

'Permoli  v.   First   Municipality    (1845)    3  How.   589,  609. 

"Ward  v.  Race  Horse  supra,  514. 

"Moore  v.  Smaw  (1861)  17  Cal.  199,  218;  Licence  Cases  (1847)  5  How. 
504,  588. 

u"In  all  governments  of  constitutional  limitations,  sovereign  power  mani- 
fests itself  in  but  three  ways :  By  exercising  the  right  of  taxation ;  the 
right  of  eminent  domain ;  and  through  its  police  power."  U.  S.  v.  Douglas- 
Willan  Sartoris  Co.   (1889)   3  Wyo.  287. 
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of  any  one  of  these  attributes,  they  could  alien  and  destroy  them 
all.12 

With  reference  to  the  taxing  power,  it  is  now  settled,13  though 
not  without  strenuous  protest  from  some  of  the  state  courts,14 
that  the  State  can  make  a  valid  contract  temporarily  or  perma- 
nently exempting  certain  property  from  taxation.  This  seems  to 
be  derogatory  of  sovereignty  and  perhaps  on  principle  is  not  sus- 
tainable, but  is  to  be  regarded  as  an  exception  to  the  rule.  If 
carried  to  an  extent  that  would  in  any  way  appreciably  lessen  the 
powers  of  the  State  to  readily  raise  its  necessary  revenue,  it  is 
believed  that  a  halt  would  certainly  be  called.  While  admitting 
that  the  tax  exemption  cases  are  exceptional,  Cooley  says: 

"The  exception  is  perhaps  to  be  considered  a  nominal  rather 
than  a  real  one,  since  taxation  is  for  the  purpose  of  providing  the 
State  a  revenue,  and  the  State  laws  which  have  been  enforced  as 
contracts  in  these  cases  have  been  supposed  to  be  based  upon 
consideration,  by  which  the  State  receives  the  benefit  which  would 
have  accrued  from  an  exercise  of  the  relinquished  power  in  the 
ordinary  mode."15 

But  whether  or  not  laws  exempting  property  from  taxation  are 
in  fact  in  derogation  of  sovereignty,  the  courts  upholding  such 
laws  have  never  admitted  the  least  exception  to  the  principle  that 
no  State  can  take  irrepealable  action  which  will  subtract  from  its 
sovereign  powers. 

The  right  of  eminent  domain  is  also  closely  guarded  and 
cannot  be  bartered  away.  It  is  true  that  exclusive  bridge,  ferry, 
and  railroad  privileges  may  be  granted,16  and  that  when  once 
granted  for  a  legal  consideration,  the  grant  constitutes  a  contract 
which  the  State  cannot  impair,  but  the  power  of  eminent  domain 
still  exists  and  these  same  privileges  are  subject  to  it  and  may  be 
condemned  and  retaken  by  the  State  if  proper  compensation  is 
made.17     And  even  where  the  right  to  take  property  by  eminent 

"Georgia  Railroad  and  Banking  Co.  v.  State  (1875)  54  Ga.  401,  425. 

"Home  of  the  Friendless  v.  Rouse  (1869)  8  Wall.  430;  New  Jersey  v. 
Wilson  (1812)  7  Cranch  164;  Asylum  v.  New  Orleans  (1881)  105  U.  S.  362. 

"Mott  v.  The  Penn  Ry.  Co.   (1858)   30  Pa.  St.  9. 

"Cooley,  Const.  Lim.  (7th  Ed.)  400. 

"Bridge  Proprietors  v.  Hoboken  Co.  (1863)  1  Wall.  116;  Pontchartrain 
R.  R  Co.  v.  Orleans  Navigation  Co.  (1840)  15  La.  404;  Crescent  City 
Light  Co.  v.  New  Orleans  Gas-Light  Co.   (1875)  27  La.  Ann.  138,  147. 

"Richmond  etc.  R.  R.  Co.  v.  Louisiana  R.  R.  Co.  (1851)  13  How.  71, 
83;  Boston  Water- Power  Co.  v.  Boston  &  Worcester  Railroad  (Mass.  1839) 
23  Pick.  360,  393;  Cooley,  Const.  Lim.  (7th  ed.)  397;  Tait's  Exec.  v.  Cen- 
tral Lunatic  Asylum  (1888)  84  Va.  27;  Chicago  etc.  R.  R  Co.  v.  Lake 
(1874)   71   HI-  333- 
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domain  has  been  granted  to  a  company  and  exercised,  yet  the 
superior  right  still  remains  in  the  State  and  the  property  taken  is 
still  within  the  reach  of  the  State  under  the  proper  exercise  of 
this  power.  Cooley  says  that  it  has  never  been  plainly  decided 
in  any  case  that  the  legislature  has  power  to  preclude  itself  from 
exercising  the  power  of  eminent  domain.18  Nor  can  the  legisla- 
ture make  any  irrepealable  law.  When  you  repeal  the  law,  you 
at  the  same  time  repeal  the  prohibitory  clause  which  guards 
against  such  repeal,19  but  this  does  not  by  any  means  indicate  that 
the  State  is  incapable  of  contracting.  It  does  mean  that  if  the 
State  by  contract,  such  as  a  grant  on  a  consideration,  which  is 
a  contract,20  has  conferred  property,  privileges  or  franchises,  it 
may  after  duly  compensating  the  grantee,  again  acquire  them, 
under  the  proper  exercise  of  the  right  of  eminent  domain. 

We  come  now  to  the  police  power,  that  vague,  indefinite  power 
that  has  so  baffled  the  courts  to  define.  Chief  Justice  Shaw  in 
Commonwealth  v.  Alger,21  says  it  is  "much  easier  to  perceive 
and  realize  the  existence  and  sources  of  this  power,  than  to  mark 
its  boundaries,  or  prescribe  limits  to  its  exercise,"  and  Mr.  Justice 
Miller  in  Davidson  v.  City  of  New  Orleans22  thinks  that  the  safe 
course  to  pursue  with  reference  to  it  is  "the  gradual  process  of 
judicial  inclusion  and  exclusion."  It  presents  a  double  difficulty. 
We  must  determine  whether  a  given  case  is  within  or  without  its 
penumbra-like  borders  and  then  determine  whether  the  power,  if 
found,  has  been  exercised  within  permitted  limits  equally  vague. 
Does  the  right  of  a  sovereign  State  to  locate  its  capital  and  expend 
money  in  its  erection,  fall  within  or  without  these  limits,  and  is 
the  irrepealable  and  irremediable  waiver  of  these  rights,  though 
temporary,  within  the  powers  of  any  body  representing  the  State 
in  the  formation  of  a  compact  or  contract? 

"Whatever  differences  of  opinion  may  exist,"  says  the  United 
States  Supreme  Court  in  Beer  Co.  v.  Mass.2*  "as  to  the  extent 
and  boundaries  of  the  police  power,  and  however  difficult  it  may 
be  to  render  a  satisfactory  definition  of.  it,  there  seems  to  be  no 
doubt  that  it  does  extend  to  the  protection  of  the  lives,  health  and 
property  of  the  citizens  and  to  the  preservation  of  good  order  and 

"Cooley,  Const.  Lim.    (7th  ed.)    397. 

"Cooley,  Const.  Lim.   (7th  ed.)    175;  1  Bl.  Com.  90. 

"Fletcher  v.    Peck    (1810)    6   Cranch  87,   136. 

"(Mass.   1851)    7  Cush.  S3,  85. 

"(1877)  96  U.  S.  97- 

"(1877)  97  U.  S.  25. 
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public  morals.  The  legislature  cannot,  by  any  contract,  divest 
itself  of  the  power  to  provide  for  these  objects."  In  Escanaba 
Co.  v.  Chicago  the  court  includes  in  the  police  power  "whatever 
will  promote  the  peace,  comfort,  convenience  and  prosperity  of 
the  people."  And  although  the  court  in  the  Slaughter-House 
Cases  declares  that  it  is  not  prepared  to  say  that  the  legislature 
can  make  valid  contracts  on  no  subject  embraced  within  the 
largest  definition  of  the  police  power,24  yet  it  seems  fairly  well 
settled,  when  doubt  as  to  the  particular  facts  is  removed,  that  a 
State  legislative  body  cannot  bind  itself  or  the  State  not  to  exer- 
cise the  police  power.26 

With  reference  to  the  State's  contracts,  the  argument  is  put 
in  two  different  ways  with  the  same  result.  Sometimes  it  is  said 
that  the  contract  is  taken  subject  to  the  reserved  police  power,  the 
same  as  if  such  reservation  were  made  expressly,  and  sometimes 
it  is  said  a  State  ha9  a  right  in  the  exercise  of  its  police  power  to 
interfere  with  the  obligations  of  contracts,  and  that  such  interfer- 
ence is  not  "impairment"  in  the  sense  contemplated  by  the  pro- 
vision of  the  United  States  Constitution,  which  of  course  applies 
to  States  as  well  as  to  individuals.26 

Compacts  with  the  Federal  Government  made  at  the  time  of 
admission  into  the  Union,  giving  the  latter  exclusive  jurisdiction 
over  the  Indian  reservations  within  the  States  and  waiving  the 
right  to  tax  and  control  the  Indians27  and  their  property  have  been 
upheld,  but  it  is  submitted  that  this  is  not  a  giving  up  of  sove- 
reignty. It  is  simply  an  initial  acceptance  of  sovereignty  covering 
fewer  people  and  less  property.  It  is  not  power  given  up,  but 
merely  jurisdiction  retained  by  the  United  States  and  never  ac- 
quired by  the  State.  The  State  may  still  be  a  full,  sovereign 
State,  though  the  reservations  and  the  Indians  are  not  subject  to 
its  control,  the  same  as  in  the  case  of  the  post  offices,  custom 
houses,  ships,  etc.  The  Indians  are  wards  of  the  nation  and  must 
be  cared  for,  and  therefore  there  must  be  territory  for  this  pur- 
pose over  which  the  Federal  Government  reserves  control;  other- 

"(1872)  16  Wall.  36. 

"Birmingham  Mineral  R.  Co.  v.  Parsons  (1892)  100  Ala.  662;  Barlow  v. 
Gregory  (1863)  31  Conn.  261;  People  v.  Hawley  (1854)  3  Mich.  330. 

"Fertilizing  Co.  v.  Hyde  Park  (1877)  97  U.  S.  659;  Stone  v.  Miss. 
(1879)  101  U.  S.  814;  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.  (1885) 
115  U.  S.  650. 

"U.  S.  v.  McBratney  (1881)  104  U.  S.  621;  The  Kansas  Indians  (1866) 
5  Wall.  737- 
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wise,  as  the  court  remarks,  it  would  be  a  case  of  a  government 
without  a  country,28  since  all  United  States  territory,  except 
the  District  of  Columbia,  may  sometime  be  within  the  limits  of 
some  State.    And  so  with  all  other  Federal  functions. 

It  is  true  that  it  has  been  held29  that  a  State  could  cede  to  the 
United  States  for  Federal  purposes,  a  tract  of  land  within  its 
limits  in  a  manner  not  provided  for  specifically  in  the  Constitution 
of  the  United  States  and  one  not  "purchased"  by  the  United 
States  within  the  clause  of  the  Federal  Constitution,  permitting 
such  purchase  for  forts,  arsenals,  etc.,  but  this  was  only  a  retro- 
cession of  a  piece  of  land  of  the  United  States  over  which  the 
enabling  act  failed  in  some  way  to  reserve  jurisdiction,  and  there- 
fore the  State's  action  was  largely  corrective  in  its  nature  and  a 
mere  waiver  of  an  advantage  acquired.  It  was  a  situation  so 
special  as  hardly  to  permit  of  a  deduction  of  any  generalized 
principle.  But  at  any  rate  it  is  intimated  in  the  opinion  that  the 
retrocession  would  not  have  been  good  had  it  not  been  for  a 
Federal  purpose.  The  case  cannot  therefore  be  quoted  as  an 
authority  for  a  surrender  of  rights  by  the  State  when  no  Federal 
purpose  is  involved.  The  denial  by  the  State  of  its  right  to 
locate  its  own  capital  is  conferring  nothing  upon  the  general 
government  which  concerns  any  conceivable,  tangible  Federal  pur- 
pose. To  say  that  it  would  prevent  agitation  in  the  early  days  of 
statehood  and  the  expenditure  of  state  money  and  would  thus 
enable  the  State  to  better  treat  the  Indians,  who  are  Federal 
wards,  or  its  people  to  better  pay  the  Federal  taxes  or  recruit 
the  Federal  army,  is  to  say  that  any  compact  of  whatever  nature 
may  vaguely  effect  a  Federal  purpose.  Such  a  position  would 
mean  that  a  State  could  barter  away  its  entire  sovereignty  in 
dealing  with  the  United  States,  if  in  so  doing,  it,  in  however  small 
a  degree,  forwarded  or  affected  any  Federal  purpose.  This  case 
also  holds  that  the  States  can  contract  much  more  freely  with  the 
United  States  than  with  a  foreign  country.  But  the  specific  ques- 
tion the  court  had  in  mind  was  the  bartering  away  of  territory. 
Doubtless  this  could  not  be  done  to  a  foreign  country  by  the  State, 
for  that  would  carry  away  the  Federal  sovereignty  also.  It  may 
be  conceded  also  that  the  compacts  between  the  States  and  the 
United  States  are  not  the  quasi  hostile  treaties  that  foreign 
countries  make  among  themselves.     But  in  questions  affecting  the 

"United  States  v.  Partello  (1891)  48  Fed.  670. 

"Fort  Leavenworth  R.  R.  Co.  v.  Lowe  (1884)    114  U.  S.  525. 
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sovereign  powers  of  the  States  and  the  United  States,  it  is  not 
believed  that  either  can  by  contract  in  the  least  detract  from  its 
own  sovereignty  or  add  to  the  other's  sovereignty  one  iota  beyond 
the  limits  fixed  by  the  United  States  Constitution  as  properly 
interpreted.  And  therefore  if  a  contract  not  to  change  a  capital 
or  expend  money  for  a  new  one  were  void,  if  made  with  a  foreign 
country  because  of  a  giving  away  of  sovereignty,  it  would  also 
be  void  if  made  with  the  United  States. 

Indeed,  the  case  of  Hinman  v.  Warren30  goes  very  much  fur- 
ther and  holds  that  the  United  States  has  no  power  to  so  act  as 
to  cripple  the  territory  even  while  yet  a  territory,  and  make  it 
impossible  for  it  to  later  enter  the  Union  on  an  equal  footing  with 
the  other   States. 

When  Kentucky  separated  from  Virginia  and  was  admitted 
into  the  Union,  she  specifically  agreed  with  Virginia  with  the 
consent  of  the  United  States,  and  by  a  provision  in  her  consti- 
tution, that  all  private  grants  and  interests  in  land  should  remain 
valid  and  secure  and  should  be  determined  by  the  laws  then  exist- 
ing in  Virginia.  After  statehood,  "occupying  claimant"  statutes 
were  passed  somewhat  interfering  with  the  above  compact.  These 
statutes  were  successfully  attacked  in  the  Supreme  Court,  which 
in  its  opinion  says : 

"Can  the  government  of  Kentucky  fly  from  this  agreement, 
acceded  to  by  the  people  in  their  sovereign  capacity,  because  it 
involves  a  principle  which  might  be  inconvenient,  or  even  per- 
nicious to  the  State,  in  some  other  respect?  The  Court  cannot 
perceive  how  this  proposition  could  be  maintained." 

The  case  is,  however,  clearly  distinguishable  from  the  Oklahoma 
situation  in  that  the  agreement  is  part  of  the  State  constitution, 
whereas  the  "ordinance  irrevocable"  of  Oklahoma  is  not.  The 
Kentucky  case  was  a  private  suit  for  the  recovery  of  land  and 
all  that  was  necessary  to  hold  was  that  the  statute  conflicted  with 
a  provision  of  the  state  constitution  and  was  therefore  void.  It 
was  not  necessary  to  take  up  the  question  of  the  impairment  by 
state  law  of  the  contract  with  Virginia,  because  the  State  of  Vir- 
ginia was  not  complaining  and  because  it  was  immaterial  whether 
such  compact  treated  as  a  contract  was  void  or  valid,  since  at 
any  rate,  it  was  a  part  of  the  state  constitution  of  Kentucky.31 
That  the  question  of  surrendering  state  sovereignty  by  contract  is 

"(1877)  6  Or.  408. 

"Green  v.  Biddle  (1823)  8  Wheat,  i,  89. 
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a  different  one  from  such  apparent  surrender  in  the  state  con- 
stitution is  clearly  intimated  in  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.32 

The  language  of  the  Circuit  Court  in  Spooner  v.  McConnell,3* 
to  the  effect  that  admitting  a  State  into  the  Union  on  an  equal 
footing  with  the  original  States,  does  not  mean  that  its  powers, 
legislative,  judicial  and  executive,  shall  be  exercised  to  the  same 
extent  and  in  the  same  mode  as  all  the  other  States,  and  that  in 
this  respect  the  States  are  unequal  in  that  perhaps  the  powers  of 
no  two  States  are  exercised  in  the  same  mode  and  to  the  same 
extent,  qualified  as  it  is  by  the  statement  in  the  same  case  that 
"a  State  cannot  divest  itself  of  its  essential  attributes  of  sove- 
reignty" and  "Congress  could  not  attach  conditions  to  the  admis- 
sion of  States  that  would  be  degrading  to  them  by  detracting  from 
their  standing  as  sovereign  States,"  is  to  be  regarded  as  little  more 
than  saying  that  the  States  are  left  free  to  contract.  Certainly 
a  State  may  enter  into  binding  contracts.  That  it  can  do  so  is  one 
of  the  very  best  evidences  that  it  is  free  and  sovereign.  And 
undoubtedly  any  binding  contract  by  the  State  lessens  the  State's 
power  to  act  in  a  manner  that  shall  impair  that  contract.  Com- 
pacts and  agreements  by  the  State,  whether  made  by  law,  ordi- 
nance or  constitutional  provision  with  a  person,  corporation,  State, 
the  United  States  or  other  entity,  are  contracts  which  cannot  be 
by  the  State  later  impaired,  but  every  such  contract  and  in  what- 
ever form,  is  enforceable  by  the  other  party  to  it,  only  provided 
the  action  which  the  State  contracts  to  take  or  not  to  take,  is  of 
such  a  nature  as  not  to  involve  an  essential  interference  with  the 
fundamental  attributes  of  sovereignty.  To  specifically  enumerate 
all  those  attributes  has  never  been  attempted.  Mr.  Greenleaf  in 
a  note  to  his  edition  of  Cruise  on  Real  Property  says : 

"an  important  distinction  should  be  observed  between  those 
powers  of  government  which  are  essential  attributes  of  sove- 
reignty, indispensable  to  be  always  preserved  in  full  vigor,  such 
as  the  power  to  create  revenues  for  public  purposes,  to  provide  for 
the  common  defense,  to  provide  safe  and  convenient  ways  for  the 
public  necessity  and  convenience,  and  to  take  private  property  for 
public  uses,  and  the  like;  and  those  powers  which  are  not  thus 

u"Nor  are  we  prepared  to  hold  that  the  State  was  incapable — her  author- 
ity in  the  premises  not  being,  at  the  time,  limited  by  her  own  organic  law" — 
etc.,  of  granting  an  exclusive  gas  privilege  for  the  City  of  New  Orleans  to 
a  corporation  of  her  own  creation.  New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.   (1885)    115  U.  S.  650,  670. 

"(1838)    Fed.    Cas.    No.    13,245. 
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essential,  such  as  the  power  to  alienate  the  lands  and  other  prop- 
erty of  the  State,  and  to  make  contracts  of  service,  or  of  purchase 
and  sale,  or  the  like.  Powers  of  the  former  class  are  essential 
to  the  constitution  of  society,  as  without  them  no  political  com- 
munity can  well  exist;  and  necessity  requires  that  they  should 
continue  unimpaired."34 

"The  incidents  of  sovereignty,"  says  the  court  in  Boggs  v. 
Merced  Mining  Co.*6  "are  those  powers  of  which  a  State  cannot 
divest  itself,  without  materially  impairing  its  efficient  action." 

That  the  right  to  be  constantly  free  to  change  the  seat  of  gov- 
ernment is  one  of  these  essential  rights  and  that  no  contract  can 
impair  it,  is  held  in  a  number  of  cases,  involving  the  change  of 
county  seats.  In  Hamrick  v.  Rouse  it  was  held  as  to  the  estab- 
lishment of  seats  of  justice  even  where  the  act  provides  that  "the 
county  seat  shall  be  permanent  at  a  given  place,"  that 

"no  Legislature  has  the  right  to  bind  all  subsequent  Legislatures, 
or  posterity,  as  to  any  matter  of  mere  political  arrangement  or 
expediency.  The  good  faith  of  the  State,  or  its  people,  under 
some  circumstances,  in  a  moral  point  of  view,  might  become  very 
decidedly  pledged  by  the  Legislature  to  such  political  arrangement ; 
but  still,  as  matter  of  contract,  the  Legislature  could  not  bind 
posterity  upon  a  subject  of  mere  political  expediency."36 

And  in  Moses  v.  Kearney*"*  the  same  doctrine  was  held  even 
where  an  act  provided  that  a  county  seat  should  not  be  removed 
without  repayment  to  land  owners  of  the  expenditures  incurred  on 
the  faith  of  its  location.  And  it  has  been  repeatedly  held  that 
property  owners  in  a  city  in  which  such  seat  of  government  is 
located  have  no  vested  rights  in  such  location  which  will  prevent 
its  change.38 

A  State  capital  involves  the  housing  at  the  right  place  and  in 
the  right  way  of  all  of  the  officers  of  the  executive  and  legislative 
departments  of  government,  and  usually  at  least,  the  head  body 
of  the  judicial  department  together  with  their  deputies,  assistants, 
clerks,  stenographers  and  other  helpers;  also  the  books,  moneys, 
securities,  records,  bonds,  vouchers,  historical  documents,  instru- 

"Greenleaf's  note  in  his  edition  of  Cruise,  Real  Prop.,  vol.  II,  67. 

"(1859)   14  Cal.  279,  309. 

"(1855)  17  Ga.  56;  Bass  v.  Fontleroy  (1854)  11  Tex.  698;  Swartz  v. 
Lake  County  (1901)  158  Ind.  141;  State  v.  Jones  (1841)  23  N.  C.  414; 
Newton  v.  Mahoning  County   (1875)   26  Ohio  St.  618. 

"(1876)  31  Ark.  261. 

"Edward  v.  Lesueur  (1896)  132  Mb.  410;  Walker  v.  Tarrant  Co.  (1857) 
20  Tex.  16;  Alley  v.  Denson  (1852)  8  Tex.  297;  Cooley,  Const.  Lin?.  (7th 
ed.)  402. 
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ments,  articles  and  supplies  of  every  description  owned  by  the 
State.  If  the  right  to  properly  locate  and  properly  construct  and 
pay  for  buildings  for  these  purposes  does  not  affect  political  ex- 
pediency and  convenience,  it  is  difficult  to  imagine  one  that  would. 
The  only  proper  place  and  the  only  proper  expenditure  for  such 
purposes  are  such  as  the  people,  either  through  their  legislature 
or  in  Oklahoma  by  referendum  vote,  shall  for  the  time  indicate, 
and  there  can  be  no  other  possible  criterion  as  to  what  is  proper. 
If  a  State  can  barter  away  its  right  to  locate  its  capital  and  expend 
money  for  its  construction  for  five  years,  it  may  do  so  for  two 
hundred  years.  If  it  can  give  up  its  right  to  locate  its  capital, 
it  can  do  the  same  with  its  University,  which  has  been  held  to  be 
a  part  of  the  executive  department  of  the  government,39  its  normal 
schools,  its  penitentiary,  and  every  other  state  institution.  With 
but  a  slight  extension  of  the  doctrine  it  could  likewise  give  up  its 
right  to  charter  cities  except  in  certain  localities  or  organize 
counties  except  with  certain  boundaries,  or  townships  or  school 
districts  except  as  permitted,  or  establish  courts,  except  with 
judges  whose  qualifications  Congress  should  prescribe,  or  a  legis- 
lature or  executive  department  except  in  conformity  with  the  con- 
ditions imposed.  And  where  would  the  dictation  of  the  general 
government  end?  If  Congress  can  thus  restrict  a  State's  power 
to  spend  money  for  a  capital,  why  can  it  not  restrict  its  power  to 
expend  money  for  salaries  to  a  legislature  that  is  to  occupy  that 
capital ;  or  a  governor  and  state  officers,  who  are  only  instruments 
of  government  as  a  state  capital  is,  or  judges  supreme  and  puisne, 
or  to  pay  out  money  for  books,  equipment  and  supplies  for  such 
officers?  And  if  for  five  years,  why  not  perpetually?  And  what 
becomes  of  the  taxing  power,  if  the  State  can  tax  but  cannot 
expend  the  levies  raised?  And  if  the  Federal  Government  could 
enforce  such  compacts,  the  State  could  not,  even  by  eminent 
domain,  interfere  with  any  of  them,  as  of  course  it  cannot  over- 
ride rights  of  the  United  States.  Such  compacts  therefore  take 
from  the  State  all  three  of  its  attributes  of  sovereignty  and 
degrade  it  in  a  manner  never  contemplated  by  the  United  States 
Constitution  and  the  decisions  of  the  Supreme  Court  under  it. 
As  Chief  Justice  Mason  said  in  his  dissenting  opinion  in  Brittle  v. 
The  People:*0 

"Hartigan  v.  Regents   (1801)   49  W.  Va.   14. 
48 (1873)  2  Neb.  198. 
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"Suppose  it  is  provided  *  *  *  that  no  person  shall  be  eligible 
to  a  seat  in  the  legislature  who  is  not  a  postmaster  nor  to  be  an 
executive  officer  who  is  not  an  Indian  agent  so  that  the  entire  state 
government  may  be  dictated  from  Washington.  There  you  have 
all  the  powers  of  the  states  absorbed  by  the  government  of  Wash- 
ington and  the  whole  theory  of  the  relations  of  the  local  and  central 
authorities  subverted." 

And  when  was  color  ever  authentically  given  to  a  doctrine  that  the 
splendidly  balanced  division  of  powers  between  the  United  States 
and  the  States  which  it  has  been  the  sacred  duty  of  all  officers  and 
statesmen  to  preserve,  could  be  indefinitely  altered  and  rearranged, 
not  by  the  only  method  provided  for  in  the  United  States  Consti- 
tution, but  forsooth  by  contract  or  compact  between  the  fleeting 
representatives  of  the  two  branches  of  sovereignty?  By  amend- 
ment of  the  United  States  Constitution  alone,  can  there  be  any  re- 
division  of  powers  whatever?  It  would  be  a  strange  doctrine  in- 
deed if  Congress,  by  driving  a  hard  bargain  with  an  incipient 
State,  could  expand  Federal  powers  and  take  away  permanently 
powers  of  the  State  given  by  the  Constitution.  In  fact,  but  one 
power  to  interfere  with  state  government  is  given  to  Congress,  viz., 
the  guarantee  of  a  republican  form  of  government,  and  the  spec- 
cific  statement  of  this  power  means  the  exclusion  of  all  others.41 

It  is  no  answer  to  say  that  the  enabling  act  has  been  duly  and 
voluntarily  imposed  by  the  people  of  Oklahoma  upon  themselves. 
That  would  be  true  of  any  law  made  by  the  legislative  representa- 
tives of  the  State,  and  declared  to  be  non-repealable.  No  state 
agency  can  in  the  nature  of  government,  be  permitted  to  destroy 
the  thing  it  is  delegated  to  uphold.  It  is  also  well  understood  that 
the  greed  of  leading  politicians  for  statehood  and  the  great  offices 
accompanying  it  will,  as  a  practical  matter,  lead  to  their  advocacy 
of  the  acceptance  of  humiliating  conditions.  And  history  shows 
that  Congress  is  not  averse  to  offering  them.  That  the  Oklahoma 
condition  is  a  humiliating  one  and  that  it  involves  such  political 
expediency  and  convenience  as  has  always  been  held  to  be  within 
the  vital  and  inalienable  police  powers,  may  be  seen  when  we 
contemplate  the  helpless  condition  of  the  State  if  fire  or  earth- 
quake should  destroy  the  capital  city  under  such  circumstances  as 
that  its  inhabitants  would  not  care  to  rebuild  it.  The  State  could 
expend  enough  money  for  new  buildings  temporarily  necessary, 
but  there  would  be  presented  the  spectacle  for  years  of  a  great 

ttU.  S.  Constitution,  Art.  IV,  Sec.  4.     Mason,  C.  J.  dissenting  in  Brittle 
v.    People    (1873)    2   Neb.    198,   231. 
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State  attempting  to  conduct  the  multifarious  activities  carried  on 
at  a  capital  without  the  accessories  furnished  by  a  capital  city  such 
as  hotels,  water,  sewerage,  transportation,  residences,  etc.,  without 
which  the  public  business  could  scarcely  be  transacted.  Pestilence 
might  also  make  it  extremely  necessary  to  change  the  capital  loca- 
tion, which  touches  the  question  of  health  and  involves  perhaps  the 
most  vital  of  the  elements  of  the  police  power.  And  that  time,  even 
though  only  a  few  years  are  involved,  may  be  a  highly  important 
element  of  political  expedience  may  be  seen  when  it  is  consid- 
ered that  real  estate  values  are  such  just  at  present,  that  it  is 
almost  certain  the  capital  can  be  constructed  without  ultimate 
expense  to  the  State,  by  purchasing  a  large  tract  of  land  near 
Oklahoma  City,  the  new  capital  city,  and  selling  the  surplus  in 
town  lots,  as  the  new  law  provides,  whereas  in  the  future  such  an 
accomplishment  on  behalf  of  the  State  may  be  entirely  impossible. 
It  is  indeed  one  which  no  other  State  has  been  able  to  attain,  and 
such  a  situation  may  never  occur  again  in  the  State's  history. 

The  influence  of  mob  spirit  acting  powerfully  on  government 
might  also  make  it  highly  essential  that  a  capital  should  be  moved. 
More  than  once  has  the  French  Government  fled  from  Paris  to 
Versailles  for  this  reason.  The  right  to  perfect  freedom  in  the 
choice  of  the  seat  of  government  is  one  of  the  vital  and  essential 
attributes  of  sovereignty.  Under  the  enabling  act,  if  valid,  Okla- 
homa is  the  only  State  in  the  Union  not  possessing  such  power. 

On  June  20,  1910,  nine  days  after  the  referendum  vote  in  Okla- 
homa repudiating  the  enabling  act,  Congress  passed  an  enabling 
act  for  the  territories  of  New  Mexico  and  Arizona,  wherein  the 
conditions  are  imposed  that  the  capitals  shall  remain  where  they 
now  are  until  1926,  and  that  provisions  to  this  effect  shall  be  in- 
serted into  the  state  constitutions  and  made  not  subject  to  amend- 
ment without  the  consent  of  Congress.42  Will  this  be  more  ef- 
fective than  the  method  used  in  the  Oklahoma  enabling  act?  As 
a  compact  or  contract  with  an  outside  entity,  it  will  not  be.  The 
form  of  contract  is  entirely  immaterial.  The  State  cannot  in  any 
form  or  by  any  means  confer  on  an  outside  party,  e.  g.,  the  Fed- 
eral Government,  the  right  to  enforce  limitations  on  sovereignty, 
but  while  the  compact  feature  would  not  be  binding  upon  the  State 
of  Oklahoma,  had  the  New  Mexico  and  Arizona  plan  been  used 
there,  the  constitutional  feature  would  be  binding  upon  all  her  citi- 
zens and  officers,  and  any  attempt  by  state  officials  other  than  the 

"H.  R.  18,166  approved  by  Congress  June  20,  1910. 
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governor  to  move  the  capital  could  be  enjoined  either  in  the  name 
of  the  State  on  the  relation  of  the  county  attorney  or  other  proper 
officer43  or  by  a  private  person  whose  interests  should  be  injuriously 
affected.44  As  to  restraining  the  Governor  in  such  cases  there  is 
a  great  conflict  of  authority  which  goes  however  only  to  the  ques- 
tion of  the  right  of  the  courts  to  control  his  action.  The  weight 
of  authority  seems  to  indicate  that  it  cannot  be  so  controlled  whether 
it  be  discretionary  or  ministerial.  A  state  constitution  does  not  in 
itself  constitute  a  surrender  of  sovereignty  because  all  the  power 
is  still  retained  in  the  people  of  the  State.  A  state  constitution 
does  not  deal  with  outside  parties.  It  is  merely  an  act  of  the 
people  concerning  its  own  officers  and  representatives  and  all  power 
not  granted  is  retained  by  the  people.46  State  constitutions  are  in 
their  very  nature  largely  limitations.  These  limitations  may  go  to 
any  extent  whatever,46  unless  they  interfere  with  the  powers  con- 
ferred on  the  Federal  Government  or  unless  they  fail  to  provide 
for  a  republican  form  of  government.  There  is  a  very  great  differ- 
ence between  such  a  constitution  considered  as  a  contract  with  the 
United  States  and  the  constitution  considered  as  a  binding  limita- 
tion on  the  people  of  the  State.  If  it  were  a  binding  contract,  the 
United  States,  and  the  United  States  alone,  could  enforce  it  and 
present  the  objection  of  unconstitutionality  to  any  statute  impair- 
ing it.  No  private  citizen  could  plead  that  the  law  impaired  the 
contract,  because  he  is  not  a  party  to  the  contract  and  not  the  per- 
son for  whose  benefit  it  was  made.  It  is  well  settled  that  only  a 
party  affected  can  plead  that  a  law  impairs  a  contract  or  that  it  is 
unconstitutional.47  And  while  the  compacts  of  States  with  each 
other  and  with  the  United  States  partake  both  of  the  nature  of 
contracts  and  of  treaties,  yet  the  same  principle  applies  to  them.48 

"Mayor  v.  The  Alexandria  Canal  Co.  (1838)  12  Pet.  91;  Pa.  v.  The 
Wheeling  and  Belmont  Bridge  Co.  (1851)  13  How.  518;  Oklahoma  ex  rel. 
Atty.-Gen'l,  Relator  v.  Huston  (decided  in  Sup.  Ct.  of  Okla.  July  28,  1910, 
not  yet  reported). 

"Osborne  v.  Bank  of  U.  S.  (1824)  9  Wheat.  738;  Spooner  v.  McCon- 
nell  supra. 

"Oklahoma  Const.,  Art.  II,  Sec.  r. 

"Ohio  Life  Ins.  &  Trust  Co.  v.  Debolt  (1853)  16  How.  416;  People  v. 
Tool   (1905)  35  Colo.  225. 

"Smith  v.  Inge  (1885)  80  Ala.  283;  Currier  v,  Elliott  (1895)  141  Ind. 
394;  Craig  v.  Pittsburg  First  Presb.  Church  (1878)  88  Pa.  St.  42;  Williams 
v.  Eggleston  (1897)  170  U.  S.  304;  Hagar  v.  Reclamation  Dist.  No.  108 
(1883)   in  U.  S.  701. 

"U.  S.  v.  The  Great  Falls  Manufacturing  Co.  (1863)  21  Md.  J 19;  Chesa- 
peake and  Ohio  Canal  Co.  v.  Baltimore  and  Ohio  Ry.  Co.  (Md.  1832)  4 
Gill  and  J.  1. 
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On  the  other  hand,  as  it  would  not  be  a  binding  contract,  but  would 
be  a  binding  constitutional  provision  Congress  could  take  no  advan- 
tage of  it,  but  every  citizen  of  Oklahoma  would  be  bound  by  it  as 
the  supreme  law  of  the  State. 

The  Arizona  and  New  Mexico  plan,  therefore,  would  have  been 
effective  to  accomplish  in  a  roundabout  way  the  wishes  of  Con- 
gress, were  it  not  for  Section  I  of  the  Bill  of  Rights  in  the  Okla- 
homa constitution  which  Congress  sanctioned  in  admitting  the 
State,  which  says  that  the  people  have  the  right  to  alter  or  reform 
the  government  whenever  the  public  good  may  require  it,  provided 
such  change  be  not  repugnant  to  the  Constitution  of  the  United 
States.  Of  course  a  law  changing  the  capital  is  not  repugnant  to 
the  United  States  Constitution  if  the  compact  is  a  void  contract. 
But  even  in  the  absence  of  such  a  clause  in  the  Bill  of  Rights,  or 
even  if  such  clause  is  not  intended  to  operate  so  broadly,  yet  if  the 
United  States  made  no  valid  contract,  how  could  it  prevent  the 
State  from  amending  the  obnoxious  provisions  out  of  its  constitu- 
tion in  spite  of  its  agreement  in  the  same  instrument  not  to  do  so? 
Such  an  attempt  would  be  in  the  nature  of  revolution  and  partici- 
pants in  it  might  be  adjudged  guilty  of  treason,49  but  if  it  were 
peacably  successful,  no  grounds  are  perceived  on  which  interfer- 
ence by  the  United  States  could  be  based.  In  other  words,  though 
a  State  should  say  in  its  constitution,  "This  constitution  shall  never 
be  amended  or  changed,"  yet  Congress  cannot  complain  or  object 
if  it  does  amend  and  change  it  by  successful  revolutionary  act,  pro- 
vided it  does  not  violate  the  United  States  Constitution  in  so  doing 
and  provided  this  is  not  accompanied  by  insurrectionary  disturb- 
ances. This  policy  could  be  successfully  pursued  by  Arizona  and 
New  Mexico  after  statehood. 

There  appears  therefore  to  be  no  possible  way  for  Congress 
to  keep  a  State  in  tutelage  after  it  comes  into  the  Union.  The  most 
it  can  do  is  to  secure  a  pledge  of  the  State's  good  faith,  which  the 
latter  may  with  impunity  violate.  The  remedy  of  Congress  is  not 
to  admit  the  State  until  it  reaches  a  point  of  development  where  it 
may  be  safely  intrusted  to  properly  play  its  part  in  the  sisterhood 
of  States. 

It  might  be  contended  that  the  "ordinance  irrevocable"  of  Okla- 
homa is  in  effect  a  part  of  the  state  constitution.  It  was  never  sub- 
mitted to  the  people  for  ratification,  though  this  is  not  a  complete 
answer.     The  recent  constitution  of  Virginia  was  not  submitted 

"Luther  v.  Borden  (1849)  7  How.  1,  55;  Cooley,  Const  Lim.  (7th  ed.) 
892  and  note  1. 
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to  the  people  and  many  constitutions  have  not  been,60  but  the  initial 
constitution  of  practically  all  of  the  States  was  so  submitted.  How- 
ever, when  it  has  not  been  submitted,  it  has  been  held  equally  valid 
because  acted  upon  de  facto  and  because  the  very  state  court  pass- 
ing upon  it  would  be  felo  de  se  otherwise  ;61  but  the  reason  the  "ordi- 
nance irrevocable"  is  not  a  part  of  the  Oklahoma  state  constitution 
is  because  Congress  specifically  differentiated  it.  Congress  did  not 
desire  it  to  be  a  part  of  the  constitution,  for  then  it  would  be  sub- 
ject to  be  amended  out  of  that  instrument  by  merely  pursuing  the 
method  of  amendment  described  and  provided  for  therein.  Nor 
did  Congress  require  it  to  be  ratified  by  the  people  as  it  did  the 
constitution.62  Ordinances  attached  to  state  constitutions  have  been 
held  to  be  a  part  of  them,  but  only  when  submitted  together  with 
them  for  ratification  by  vote  of  the  people.63 

Congress  cannot  of  course  punish  the  breach  of  faith  of  Okla- 
homa by  cancelling  her  statehood.  This  is  an  "indestructible 
Union  of  indestructible  States,"  said  Chief  Justice  Chase,  and  the 
general  government  possesses  no  more  power  to  expel  than  a  State 
does  to  secede.  Congress  could  not  therefore  lawfully  refuse  her 
Representatives  and  Senators  seats  in  the  national  legislature. 
Congress  cannot  retake  the  school  and  other  lands  granted  to  the 
State.  These  were  granted  without  conditions.64  They  are  held  by 
the  State  in  trust66  and  Congress  has  sanctioned  a  state  constitu- 
tion clearly  defining  that  trust.66  If  the  trust  were  violated,  the 
cestui  que  trust  could  complain  but  not  the  United  States.67  Con- 
gress could  not  lawfully  withold  any  part  of  the  sum  equal  to  five 
per  cent,  of  the  sales  of  the  public  lands  which  it  was  agreed  should 
be  paid  to  the  State,  merely  because  the  State  violated  a  contract 
which  it  had  no  power  to  make,  and  openly  resumed  its  full  sov- 
ereign powers  previously  ineffectively  sought  to  be  bartered  away 
by  an  ultra  vires  compact.  Nor  is  there  any  other  punishment 
which  the  United  States  could  lawfully  inflict  on  the  State  for  its 
failure  to  carry  out  a  void  condition.  Such  void  condition  is  a 
mere  nullity.    It  is  to  be  treated  as  though  it  never  existed. 

"Taylor's  Case   (1003)    101  Va.  829. 

"State  v.  Williams  (1873)  40  Miss.  640;  Scruggs  v.  Huntsville  (1871) 
45  Ala.  220;  Brittle  v.  People  supra. 

"Oklahoma  Enabling  Act,  Sec.  4. 

"Stewart  v.  Crosby  (1855)   15  Tex.  546. 

"Oklahoma  Enabling  Act,  Sec.  7  et  seq. 

"Montana  ex  rel.  Haire  v.  Rice  (1906)  204  U.  S.  291 ;  Bass  v.  Fontleroy 
(1854)    11   Tex.  698. 

"Oklahoma  Constitution,  Art.  XI. 

"Chicago  v.  People  (1875)  80  111.  384;  In  re  Appropriations  (1889)  13 
Colo.  316;  Lowry  v.  Francis   (Tenn.   1831)   2  Yerger  534. 
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The  conclusion  seems  inevitable  that  such  provisions  in  enabling 
acts,  based  as  they  are  on  the  desire  to  admit  a  territory  accom- 
panied by  a  lingering  lack  of  confidence  in  its  capacity  for  state- 
hood, represent  an  overreaching  by  Congress  which  would,  if 
legally  sanctioned,  tend  to  seriously  disturb  the  nicely  adjusted 
constitutional  balance  existing  between  the  general  government  and 
the  States.18 

julien  c.  monnet. 

Norman,  Oki<a. 

"It  has  been  ingeniously  suggested  that  although  the  ordinance  is  not 
a  part  of  the  constitution  it  is  also  not  ordinary  law  but  belongs  to  a 
third  class,  viz. :  "organic"  law,  and  therefore,  even  though  not  binding 
as  a  contract  with  the  federal  government,  is  binding  on  the  people  of 
the  State  as  organic  law  until  it  is  overturned,  and  as  no  provision  is 
made  for  amending  it,  that  it  cannot  be  lawfully  overturned  at  all.  From 
this  the  conclusion  would  follow  that  the  capital  law  of  June  nth  is  void 
as  in  conflict  with  this  organic  law.  In  all  the  discussions  and  opinions 
from  Marshall  to  the  present  no  intimation  of  any  such  third  class  of 
law,  as  a  class,  is  to  be  found.  Only  two  classes  of  law  are  discussed, 
viz. :  fundamental,  commonly  called  constitutional  law,  and  generic  law. 
This  ordinance  irrevocable  must  be  either  the  one  or  the  other.  If  it  is 
just  ordinary  law  then  the  later  law  of  June  nth  has  repealed  it.  If  it  is 
constitutional  law  then  it  has  become  such  without  the  knowledge  or  wishes 
of  the  convention  that  adopted  it,  for  they  specifically  kept  it  out  and  in- 
tended to  keep  it  out  of  the  constitution  for  the  double  reason  that  neither 
they  nor  the  United  States  desired  it  to  be  incorporated  in  that  instru- 
ment. It  would  therefore  be  strange  to  hold  it  to  be  in  effect  a  non-amend- 
able part  of  the  State's  constitution  when  neither  the  Federal  Government 
nor  the  constitutional  convention  so  intended  it  and  when  no  one  believed 
that  it  was  being  made  such.  If  this  point  were  considered  doubtful  it 
would  become  necessary  to  examine  the  nature  of  the  debates  in  the  consti- 
tutional convention  when  it  would  be  found  that  the  ordinance  was  adopted 
with  the  greatest  reluctance  as  a  compact  with  the  general  government 
which  practically  coerced  its  adoption  and  that  so  far  from  wishing  to 
adopt  it  independently  as  a  part  of  the  fundamental  law  it  was  very  ob- 
noxious to  the  convention.  It  was  adopted  for  the  purpose  of  achieving 
a  long  unjustly  delayed  statehood.  It  was  well  known  that,  unless  the 
convention  did  enter  into  such  a  contract,  statehood  would  be  denied ;  but  it 
is  a  violent  conclusion  to  say  that  the  delegates  imposed  it  or  intended 
to  impose  it  as  a  fundamental  law  and  rule  of  action  for  the  common- 
wealth when  they  left  it  out  of  the  very  instrument  which  they  framed 
as  such  fundamental  law.  If  such  a  contention  is  correct,  then  Oklahoma 
is  unwittingly  to-day  in  the  situation  that  Arizona  and  New  Mexico  will 
be  in  if  they  accept  their  present  enabling  acts ;  and  nothing  but  revolu- 
tion can  cast  this  out  of  the  organic  law.  Any  de  facto  act  of  the  State 
repudiating  it,  which  should  be  long  enough  acted  upon  to  constitute  an 
accomplished  fact,  would  be  such  peaceful  revolution.  But  certainly  the 
present  situation,  which  is  one  only  partially  and  imperfectly  accepted, 
would  not  constitute  such  accomplishment.  The  organic  nature  of  the 
ordinance,  if  it  has  such,  consists  wholly  in  its  non-repealability,  but  it 
is  submitted  that  attempting  to  make  a  law  non-repealable  does  not  make 
it  necessarily  constitutional  or  organic.  Unless  all  the  evidence  tends  to 
show  that  it  was  intended  to  be  a  part  of  the  constitutional  or  fundamental 
law  it  would  be  no  more  so  than  if  the  legislature  should  enact  that  any 
statute  should  be  non-repealable.  Such  an  enactment  would,  of  course, 
be  void  and  might  be  wholly  disregarded  by  any  subsequent  law-making 
body.  If  therefore  the  ordinance  breaks  down  as  a  compact  with  the 
United  States  it  breaks  down  altogether,  as  it  cannot  be  sustained  as  a 
part  of  the  organic  law,  in  the  face  of  an  opposite  intention  of  the  con- 
vention and   in  the  absence  of  ratification  by  the  people. 
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LAW. 

Contrary  to  the  view  that  has  sometimes  been  expressed,  we 
believe  that  contract  formed  a  very  prominent  feature  of  the  Eng- 
lish legal  system  prior  to  the  Norman  Conquest.  In  the  following 
paragraphs  attention  will  be  drawn  to  some  of  the  legal  sources 
that  support  this  contention.1 

In  old  Teutonic  law  on  the  Continent  the  formal  contract 
appears  to  have  developed  gradually  out  of  the  still  earlier  prac- 
tice of  presenting  chattels  of  substantial  value  and  living  hostages 
as  security.  It  became  possible  for  the  debtor  to  bind'  himself 
contractually  by  giving  his  creditor  some  chattel  of  trifling  value 
as  a  formal  pledge2  and  by  furnishing  at  the  same  time  substantial 
personal  security  in  the  shape  of  sureties.  By  this  transaction  the 
debtor  came  under  the  obligation  of  redeeming  the  formal  pledge 
— the  pledge  of  trifling  value — by  the  fulfilment  of  his  promise. 
But,  strangely  enough,  in  the  ancient  law  it  was  the  surety,  not 
the  debtor  himself,  who  was  directly  and  primarily  liable  to  the 
creditor  for  the  redemption  of  the  formal  pledge ;  the  giver  of  the 
pledge,  the  debtor  himself,  being  in  turn  directly  responsible  to 
his  surety.  Later  the  formal  contract  was  freed  from  this  curious 
conception  of  suretyship;  and  by  delivering  the  pledge  of  trifling 
value  to  his  creditor  the  debtor  himself  assumed  a  direct  liability 
to  his  creditor.  Apparently  this  formal  contract  concluded  by 
the  transfer  of  a  valueless  object  and  the  furnishing  of  sureties 
was  first  used  in  the  course  of  legal  proceedings,  in  the  settlement 
of  feuds,  and  in  engagements  to  marry.  Not  until  a  subsequent 
period  did  the  formal  contract — and  then  chiefly  by  reason  of  its 
emancipation  from  the  old  suretyship — develop  into  a  form  of 
obligation  that  was  used  generally,  whenever  and  wherever  it  was 
desired  that  men  should  enter  into  legally  binding  promises.   Grad- 

^he  present  short  article  is  based  largely  upon  the  writer's  Geschichte 
des  englischen  Pfandrechts,  pp.  69-1  \j,  140-164.  In  those  pages  will  be 
found  a  rather  full  history  of  the  English  formal  contract,  with  many 
citations  and  discussions  of  the  original  sources.  It  has  been  suggested 
to  the  writer  that  a  summary  account  might  prove  of  some  interest  to 
those  who  have  not  access  to  the  longer  statement. 

Gierke's  new  and  most  valuable  work  on  Schuld  und  Haftung  (1010) 
takes  into  account  the  Anglo-Saxon  sources  relating  to  the  formal  contract. 

'The  festuca  was  sometimes  used  for  this  purpose. 
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ually,  too,  forms  other  than  the  transfer  of  a  valueless  chattel 
came  into  use;  and  although  the  formal  contract  originated  as  a 
unilateral  obligation,  the  parties,  by  reciprocally  giving  and  receiv- 
ing valueless  chattels  or  by  other  mutual  formalities,  might  also 
enter  into  formal  contracts  of  bilateral  obligation.3 

To  all  seeming  this  development  of  the  formal  contract  among 
Teutonic  peoples  on  the  Continent  repeated  itself  in  its  main  out- 
lines in  the  England  of  our  Teutonic  ancestors.4  In  its  earliest 
history  the  Anglo-Saxon  formal  contract  appears  to  have  been  con- 
cluded by  the  delivery  of  a  chattel  of  no  substantial  value  {wed, 
vadium)  and  the  furnishing  of  sureties  (borh,  plegium).  But  other 
formal  acts,  in  addition  to  the  delivery  of  a  wed,  soon  came  to 
be  viewed  as  sufficient  to  create  a  binding  contractual  obligation; 
and  the  formality  might  thus  consist,  for  instance,  in  the  handgrasp 
(on  hand  syllan),  the  oath  (aS,  juramentum),  the  piedge  of  good 
faith  (tryiva).  Similarly  the  earliest  history  of  the  English  formal 
contract  was  also  bound  up  with  an  ancient  idea  of  suretyship; 
and  in  England,  as  on  the  continent,  the  formal  contract  seems  to 
have  been  first  employed  in  procedure,  in  the  buying  off  of  the 
blood-feud,  and  in  the  engagement  to  marry. 

The  laws  indicate  to  us  quite  clearly,  indeed,  that  three  sorts 
of  the  formal  "procedural  contract"  were  early  used  in  Anglo- 
Saxon  England — the  promise  by  one  party  to  the  other  that  he 
will  appear  before  the  court,  that  he  will  furnish  proof,  that  he 
will  satisfy  the  judgment.  Thus,  we  learn  from  the  laws  of 
Hlothar  and  Eadric  that,  if  the  defendant  solemnly  promises  and 
furnishes  sureties  that  he  will  appear  before  the  court,  the  usual 
course  is  for  the  parties  to  present  themselves  before  the  judge 
within  three  days.  If  the  decision  goes  against  the  defendant, 
he  must  then  either  satisfy  the  judgment  by  payment  or  else  give 
his  solemn  promise  by  oath  that  he  will  render  satisfaction  in 
the  future.5 

In  Edward's  and  also  in  Aethelstan's  laws  we  find  regulations 

"With  regard  to  Teutonic  development  on  the  Continent  see  Brunner, 
Grundzuge  der  deutschen  Rechtsgeschichte,  180,  184,  185,  188,  193 ;  Schroder, 
Deutsche  Rechtsgeschichte,  286-295  '>  Heusler,  Institutionen  des  deutschen 
Privatrechts,  II,  230-253. 

*In  the  following  foot-notes  references  to  Schmid  and  Liebermann  in- 
dicate their  well-known  editions  of  the  Anglo-Saxon  laws.  The  second 
edition  of  Schmid  has  been  used. 

'Hlothar  and  Eadric,  c  8-10  (Schmid,  12,  13;    Liebermann,   10). 
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with  regard  to  the  defendant's  formal  promise — backed  by  pro- 
viding sureties — that  he  will  furnish  proof  by  means  of  the  ordeal." 
The  formal  contract  to  pay  the  wer-geld,  and  thus  to  buy  off 
the  feud,  is  pictured  to  us  in  the  tract  entitled  Hu  man  sceal  gyldan 
twelf-hyndes  man,1  Edmund's  doom  Be  fachle*  and  chapters  76 
and  80  of  the  so-called  Leges  Henrici  Primi,9  a  private  treatise  on 
Anglo-Saxon  law  that  comes  to  us  from  the  period  of  the  Nor- 
mans. It  is  clear  from  these  sources  that  preliminary  formal  con- 
tracts between  the  murderer  and  the  relatives  of  the  murdered 
are  first  concluded  by  handgrasp  (on  hand  syllan),  the  interme- 
diary in  the  formation  of  these  contracts  being  the  for-speca  (pro- 
locutor), the  representative  of  the  murderer.  The  murderer  prom- 
ises that  he  will  recompense  the  relatives  of  the  man  he  has  slain ; 
and  they  in  turn  promise  the  murderer  that  he  may  come  forward 
in  peace  and  himself  enter  into  the  formal  contract  for  the  pay- 
ment of  the  zver-gcld.  Then  comes  the  second  stage  in  the  pro- 
ceedings. The  parties  meet  face  to  face  and  conclude  the  formal 
w^r-contract  itself.  By  the  delivery  of  a  wed  of  trifling  value  the 
murderer  promises  to  pay  the  wer-geld  to  the  relatives,  and  at  the 
same  time  he  furnishes  his  sureties  (wer-borh) .  After  the  making 
of  this  contract  by  zved  and  borh  the  parties  then  restore  the  king's 
peace  by  means  of  their  formal  promises.  Members  present  from 
the  families  of  murderer  and  murdered  all  place  their  united  hands 
upon  a  weapon  and  solemnly  promise  (on  waepne  syllan)  the 
arbitrator  (semend,  mediator)  that  the  peace  of  the  king  shall  be 
preserved. 

Our  chief  source  of  information  in  regard  to  the  Anglo-Saxon 
engagement  to  marry  is  a  most  valuable  tract,  Be  zvifmannes 
beweddunge,10  which  seems  to  come  to  us  from  an  early  time  when 
the  old  family  law  was  still  in  full  force.11  The  author  of  this  tract 
describes  the  engagement  to  marry  as  a  formal  contract,  concluded 
by  wed  and  borh,  between  the  man  and  the  relatives  of  the  woman. 
On  his  side  the  man  promises  that,  he  will  protect  the  woman  in 
accordance  with  the  law  of  God,  that  he  will  pay  the  foster-lean, 

"Edward,  II,  3  (Schmid,  114-117;  Liebermann,  142,  143);  Aethelstan, 
II,  23  pr.    (Schmid,   144,   145;   Liebermann,   162). 

7Schmid,  394-397;  Liebermann,  392-395.  This  tract  seems  to  come  to 
us  from  the  years  944-C.1060. 

"Edmund,   II,   7    (Schmid,    178-180;    Liebermann,    188-191). 

'Schmid,   475,   476,   478;    Liebermann,   593,    596. 

"Schmid,   390-393;    Liebermann,   442-445. 

"See  Schmid,  p.  LXV.  Liebermann  (IX,  X,  442)  holds  that  the  tract 
comes  to  us  from  the  years  c.97o(  1030) -c.  1060. 
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and  that  the  woman  shall  receive  the  morning-gift  and  the  dos. 
On  their  side  the  relatives  of  the  woman  promise  that  she  shall 
be  his  wife.  Each  side  delivers  a  wed  to  the  other  and  each  side 
furnishes  sureties  (borh).  The  friends  of  the  man  become  his 
sureties;  and  that  one  of  the  woman's  relatives  who  receives  the 
wed  from  the  man  is  viewed  as  the  surety  of  the  relatives.  The 
contract  of  engagement  (beweddung)  is  performed  on  the  part  of 
the  relatives  of  the  woman  by  formally  delivering  her  over  to  the 
bridegroom,  this  latter  act  constituting  the  nuptials  (gifta).  The 
engagement  and  the  nuptials  seem  to  constitute  the  two  essential 
acts  of  the  marriage;  and  the  marriage  is  to  be  viewed  as  a  form 
of  the  "sale-marriage."12 

Two  passages  in  the  laws,  one  in  Ine13  and  one  in  Alfred,14 
seem  to  indicate  that  in  the  earlier  history  of  the  formal  contract — 
in  the  period  when  the  contract  was  still  bound  up  with  surety- 
ship— the  surety  was  primarily  and  directly  liable  to  the  creditor 
and  the  debtor  in  turn  to  the  surety.15  From  these  passages  we 
may  perhaps  conclude  that  the  wed — the  object  of  trifling  value, 
the  formal  pledge — was  first  delivered  by  the  debtor  to  the  credi- 
tor and  then  passed  by  the  creditor  over  to  the  surety;  and, 
although  our  Anglo-Saxon  sources  are  silent  upon  the  point,  it  is 
probable  that  the  liability  of  the  debtor  to  the  surety  signified  that 
the  surety,  by  means  of  his  possession  of  the  wed,  was  entitled  to 
distrain  upon  the  goods  of  the  debtor  in  case  he  did  not  pay.16 

With  its  emancipation  from  this  old  idea  of  suretyship  the 
formal  contract  entered  upon  a  new  stage  of  development.  The 
debtor  now  furnished  no  sureties.  By  the  delivery  of  the  wed  to 
the  creditor,  or  by  means  of  some  other  form,  such  as  an  oath  or 

"Full  details  in  regard  to  the  Anglo-Saxon  law  of  marriage  will  be 
found  in  the  present  writer's  Geschichte  der  Eheschliessung  nach  angel- 
sdchsischem  Recht. 

uIne  31  (Schmid,  34,  35;  Liebermann,  102,  103).  On  Ine  31  see  the 
present  writer's  Geschichte  der  Eheschliessung  nach  angelsdchsischem 
Recht,  5    (note  7),  7   (note   13),   12. 

"Alfred  1,  §  8  (Schmid,  70;  Liebermann,  48). 

"See  also   Schmid,  71,   540,   and  Liebermann,  49. 

"In  the  period  after  the  Norman  Conquest  a  third  person  was  some- 
times present  at  the  conclusion  of  the  formal  contract  between  the  two 
parties  themselves ;  and  sometimes  he  it  was  who  received  the  pledge  of 
faith  into  his  own  hands.  But  in  this  period  the  third  person — some- 
times indeed  called  the  Hdeiussor — never  took  any  liability  upon  him- 
self. Usually  he  was  some  official  person — such  as  the  bishop  or  the 
sheriff — who  could  officially  compel  the  redemption  of  the  formal  pledge 
by  the  carrying  out  of  the  party's  promise.  The  sheriff,  for  example, 
might  distrain  upon  the  goods  of  the  party  who  refused  to  redeem  his 
pledge  of  faith. 
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a  pledge  of  good  faith,  the  debtor  entered  into  a  contractual  obli- 
gation that  bound  himself  alone  and  that  bound  himself  directly 
to  the  creditor.  This  freedom  from  suretyship  resulted  in  the 
transformation  of  the  formal  contract  into  a  form  of  contractual 
obligation  that  was  not  restricted  in  its  use  to  a  limited  number 
of  cases,  such  as  the  settlement  of  feuds  and  the  engagement  to 
marry.  In  its  simpler  form,  freed  from  suretyship,  the  formal 
contract  became  a  general  contractual  obligation  that  could  be 
employed  in  any  case  where  it  was  desired  by  the  parties  to  make 
legally  binding  promises.  Although  we  cannot  be  quite  certain, 
owing  to  the  silence  of  our  sources,  it  is  nevertheless  probable  that 
in  this  process  of  the  formal  contract's  transformation  the  idea 
of  the  debtor's  self-suretyship  played  a  role,  just  as  it  did  in  the 
history  of  other  bodies  of  Teutonic  law.  However  that  may  be, 
we  find  that  Ine's  laws17  speak  of  formal  contracts  {wed,  vadium) 
in  quite  general  terms,  without  referring  in  the  slightest  way  to 
the  necessity  for  the  promisor  to  furnish  sureties.  So  too  it  is 
striking  that  out  of  nine  paragraphs  in  Alfred's  law  Be  a  um  and 
be  weddum1*  eight  treat  of  contractual  promises  by  formal  pledge 
(wed)  or  by  oath  (a 8) that  bind  the  debtor  alone.  In  this  single 
paragraph  there  is  reference  to  the  exceptional  cases  where  the 
debtor  provides  sureties  (borh)  at  the  time  he  makes  his  formal 
promise  by  delivery  of  the  xvcd.  This  paragraph  relates  expressly 
to  human  sureties ;  but  in  quite  another  place  in  his  laws  Alfred 
refers  to  Godsuretyship  (god-borh,  Dei  plegium).19  Probably 
this  mysterious  god-borh  is  to  be  viewed  as  a  particularly  solemn 
kind  of  formal  promise.  The  debtor,  by  his  solemn  promise,  binds 
himself  and  himself  alone  directly  to  the  creditor:  he  provides  no 
earthly  sureties,  but  he  calls  upon  God  to  be  his  surety  for  the 
faithful  performance  of  his  contract  with  the  creditor.20  In  this 
form  the  contract  is  of  course  strikingly  like  the  promissory  oath 
and  the  pledge  of  good  faith. 

But  the  laws  of  Ine  and  of  Alfred  are  not  the  only  witnesses 
to  the  development  of  a  formal  contract  binding  the  promisor  him- 
self without  the  introduction  of  sureties.  In  more  than  one  place 
Aethelred's  laws  speak,  in  general  terms,  of  promissory  oaths  and 
promises  by  delivery  of  wed;  and  everyone  is  exhorted  to  abide  by 

17Ine   13  pr    (Schmid,  27;   Liebermann,  94,  95). 
"Schmid,   68-71 ;   Liebermann,  46,   47. 
"Alfred  33   (Schmid,  88,  89;  Liebermann,  66,  67). 

MBut    Schmid,    89    (note    to    Alfred    33),    views    the    god-borh   as    "eine 
Verbiirgung    unter    Anrufung    Gottes." 
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these  formal  contracts.21     Cnut's  laws  also  contain  similar  provi- 
sions.22 

Sufficient  has  been  said  to  give  some  idea  of  the  important 
place  occupied  by  the  formal  contract  in  the  law  of  the  Anglo- 
Saxon  period ;  but  a  still  further  examination  of  the  sources  will 
also  show  us  that  the  formal  promise  had  a  significance  in  the 
church  and  in  the  preservation  of  the  king's  peace. 

Apparently  the  only  passage  in  the  laws  in  regard  to  the  formal 
promise  in  church  law  is  to  be  found  in  Aethelred.23  Aethelred 
commands  all  monks  to  keep  themselves  free  from  every  sort  of 
evil-doing,  on  pain  of  suffering  ecclesiastical  punishment;  and  he 
draws  the  attention  of  monks  to  the  solemn  promises  {word  and 
zved)  they  have  made  to  God. 

Still  more  characteristic  of  the  Anglo-Saxon  times  is  the  wide 
employment  of  the  solemn  promises  as  a  means  of  ensuring  the 
preservation  of  the  king's  peace.  We  cannot  enter  here  into  the 
details  of  this  interesting  phase  of  the  early  history  of  our  law  of 
contract.  It  must  suffice  to  refer  to  the  classes  of  persons  who 
thus  promised  to  keep  the  peace  themselves  or  to  see  that  other 
persons  did  this. 

Formal  contracts  with  reference  to  the  peace  were  entered  into 
by  kings  themselves,  by  the  witan,  the  associates  of  the  peace- 
guilds,  those  who  took  part  in  the  buying-off  of  the  feud,  and  by 
individuals  subject  to  some  superior.  Thus,  the  treaty  of  peace 
between  Alfred  and  Guthrum  took  the  shape  of  a  formal  contract 
(wed)  that  was  strengthened  by  the  oaths  of  the  high  contracting 
parties.24  The  members  of  the  witan  all  mutually  bound  them- 
selves by  a  formal  promise  (wed,  vadium)  to  the  archbishop  that 
every  gerefa  in  his  own  shire  should  receive  the  promises  of  all 
persons  to  preserve  the  peace.25  In  response  to  the  request  of  the 
king,  the  associates  of  the  peace-guilds  likewise  gave  formal  prom- 
ises (wed,  vadium,  fides)  that  they  would  do  all  in  their  power 
to  see  that  the  king's  peace  was  not  broken.26  After  the  conclusion 
of  the  wed  and  both  contract  in  settlement  of  the  blood-feud  all 

aAethelred,  V,  §  22  (Schmid,  224;  Liebermann,  242,  243);  Aethelred, 
VI,  §  28   (Schmid,  230;  Liebermann,  254,  255). 

"Cnut,  I,   19,  §   1    (Schmid,  266,  267;   Liebermann,  300,  301). 

"Aethelred,  V,  5  (Schmid,  222;  Liebermann,  238,  239).  The  same 
passage  also  occurs  in  Aethelred,  VI,  3  pr  (Schmid,  226;  Liebermann, 
248). 

"Schmid,  106-109;  Liebermann,  126  et  seq. 

"Aethelstan,  VI,   10,   11    (Schmid,   168-171 ;  Liebermann,  181,   182). 

nJudicia  civitatis  Lundonice  8  (Schmid,  164-169;  Liebermann,  178-181). 
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those  of  either  family  who  were  present  formally  restored  the 
peace  that  had  been  broken  by  the  feud.  With  united  hands  upon 
a  weapon  they  all  promised  the  arbitrator  (semend,  mediator)  that 
in  the  future  they  would  preserve  the  king's  peace.27  So,  too, 
individual  subjects  (hyremann)  in  the  various  shires  formally 
bound  themselves  by  promises  to  the  bishops,  ealdormen,  and 
gerefa,  that  they  would  keep  the  peace  of  the  king;  and  these 
solemn  promises  were  undertaken  by  oath  and  by  wed  and  borh.28 
The  study  of  Anglo-Saxon  dooms  and  tracts  leads  one  to  the 
conclusion  that  the  formal  contract  of  early  English  law  created 
a  relationship  of  debt  as  between  the  parties  ;29  but  the  further 
question  as  to  the  nature  of  the  liability  growing  out  of  the  formal 
contract  is — owing  to  the  fact  that  the  sources  do  not  contain  any 
direct  information — a  most  difficult  question  to  answer.  If  we 
turn  to  the  literature  of  the  old  Teutonic  law  on  the  Continent, 
we  find  that  the  views  of  legal  scholars  upon  this  problem  are 
widely  divergent.  The  prevailing  opinion  seems  to  be  that  the 
direct  result  of  concluding  the  formal  contract  was  the  personal 
liability  (Personalfiaftung)  of  the  contractor.30  A  second  view  is 
that  the  contract  itself  created  both  the  debt  and  the  liability;  the 
liability  being  however  not  personal  liability,  but  property- 
liability  (Vermogenshaftung) — a  lien  upon  all  the  movable  property 
of  the  promisor.  If  the  promisor  did  not  perform  his  contract, 
the  promisee  then  had  the  right  to  distrain  upon  his  movable 
property.31 

"Human  sceal  gyldan  twelf-hyndes  man  (Schmid,  394-397;  Liebermann, 
392-395);  Edmund,  II,  7  (Schmid,  178-180;  Liebermann,  188-191)  ;  Leges 
Henrici  Primi  76,  80  (Schmid,  475,  476,  478;  Liebermann,  593,  596). 

aAethelstan,  VI,  11  (Schmid,  170,  171;  Liebermann,  182).  Thorpe, 
Ancient  Laws  and  Institutes  of  England,  p.  101,  says,  in  discussing  the 
word  hyremann  of  this  passage  in  Aethelstan :  "It  is  clear  from  c.  11., 
that  the  term  is  a  general  application  for  all  persons  owing  obedience  to 
some  superior  authority." 

sOn  Teutonic  law  in  general  see  Brunner,  op.  cit.,  180;  Puntschart, 
Schuldvertrdg  und  Treugelbbnis,  282  (and  the  literature  cited  pp.  10-13)  » 
Egger  Vermogenshaftung  und  Hypothek  nach  frankischem  Recht,  390- 
398.  Compare  also  Puntschart,  op.  cit.,  1-10;  Gierke,  Grundziige  des 
deutschen  Privatrechts  (Holtzendorff-Kohler,  Encyklopddie  der  Rechtswis- 
senchaft,  I,  524)  ;  Gierke,  Schuld  und  Haftung  (\g\o),j  et  seq.  Puntschart's 
view  (op.  cit.,  284-287,  375,  400,  512-518)  is  that  the  pledge  of  faith 
(Treugelbbnis)  created,  not  the  debt  (Schuld)  itself,  but  the  personal 
liability    (persbnliche  Haftung)    of  the  contractor. 

""See,  e.  g.,  Puntschart,  op.  cit.,  286,  513.  For  Puntschart's  view  in 
regard  to  the  debt  itself  see  note  29,  supra. 

"This  view  is  maintained  by  Egger,  op.  cit.,  400-403,  419-431,  450.  Egger 
admits  that  personal  liability,  as  well  as  property-liability,  was  known  to 
Teutonic  law;  but  he  contends  that  the  creation  of  the  debtor's  personal 
liability  required  a  separate  transaction,  the  formal  contract  of  itself 
creating  only  the  property-liability. 
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The  provoking  silence  of  the  sources  prevents  one  from  making 
any  definite  statement  as  to  the  nature  of  the  liability  created  by 
the  Anglo-Saxon  formal  contract.  We  cannot  say  positively 
whether  the  contract  gave  rise  to  a  personal  or  to  a  proprietary 
liability,  or,  perchance,  to  both.  It  is  probable  that  in  a  quite 
early  period  hostages  and  sureties  assumed  a  personal  liability; 
but  there  is  also  much  in  the  history  of  the  formal  contract  of 
post-Conquest  times  to  lead  us  to  think  that  in  the  land  of  the 
Angles  and  Saxons,  as  in  the  lands  of  other  Teutonic  peoples,  the 
formal  contract  might  well  have  served  as  the  basis  for  an  ultimate 
distraint,  and  that  it  thus  created  property-liability  in  the  form  of 
a  gwaji-hypothecation  of  the  contractor's  goods.  The  sources  of 
the  law  after  the  Norman  Conquest  show  us  clearly  that  the  prom- 
isor's plighted  faith  was  often  placed — apparently  by  the  hand- 
grasp — in  the  hands  of  an  official  third  party,  such  as  the  sheriff, 
who  was  in  a  position  to  enforce  the  fulfilment  of  the  promise 
by  distraint  upon  the  promisor's  goods.  So,  too,  we  find  that  the 
formal  contracts  of  the  common  law — the  contract  under  seal  and 
the  contract  of  record — either  gave  or  might  give  the  promisee 
the  right  of  distress  in  case  of  the  non-fulfilment  of  the  promise, 
this  distraint  usually  being  carried  out  by  an  officer  of  the  court; 
and  it  is  quite  clear  that  the  contract  of  record,  concluded  by  the 
enrollment  of  a  promise  under  seal,  effected  a  lien  upon  the  prom- 
isor's goods  and  thus  resulted  in  property-liability.32  It  is  reason- 
able to  suppose  that  the  formal  contract  of  pre-Conquest  days — 
concluded  by  the  delivery  of  the  wed  or  by  some  other  formality — 
also  had  the  effect  of  creating  property-liability  in  the  shape  of  a 
lien  upon  the  promisor's  chattels.33 

Although  our  sources  are  silent  on  some  points,  they  do  never- 
theless give  us  a  good  deal  of  valuable  information  in  regard  to 
the  making,  fulfilment,  and  breach  of  the  formal  contract.34  In 
an  early  state  of  society  form  appears  sometimes  to  be  of  much 
more  importance  than  substance;  and  certainly  in  the  early  Eng- 

"The  goods  seem  to  have  been  liable  only  so  long  as  they  remained 
in  the  hands  of  the  debtor.  Apparently  the  contract  of  record  created 
a  right  in  rem  as  regards  the  debtor's  lands,  but  not  as  regards  his  goods. 

"Speaking  of  Teutonic  law  on  the  Continent  Egger,  op.  cit.,  400-402, 
says:  "[Haftbar]  wird  die  schuldnerische  Fahrhabe.  Diese  wird  sym- 
bolisiert  durch  die  Wadia,  die  ein  Teil  derselben  ist.  Mit  der  Reichung 
dieses  Teils  will  man  die  Unterwerfung  des  Ganzen,  dem  dieser  Teil 
angehort,  also  des  schuldnerischen   Mobiliarbesitzes." 

"For  details  the  reader  may  be  referred  to  the  writer's  longer  history 
of  the  formal  contract.  See  note  1,  supra.  Unfortunately  Gierke's  great 
work  on  Schuld  und  Haftutig  (1910)  came  too  late  to  be  taken  fully 
into  account  in  the  present  paper. 
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land  of  Ine  and  Alfred  and  Cnut  the  formal  contract  played  its 
own  significant  part  in  the  formal  life  of  the  times.  Both  in  public 
and  in  private  law — if  we  may  apply  these  terms  to  the  law  of  the 
days  before  William — the  formal  promise  served  most  useful  pur- 
poses. It  accustomed  people  to  view  their  own  word  as  something 
solemn  and  sacred,  and  thus  it  greatly  helped  in  the  moral  and  legal 
development  of  the  English  race.  In  an  age  of  some  violence  and 
a  good  deal  of  self-help  it  did  much  towards  the  establishment  of 
peaceful  and  orderly  society.  Beginning  as  a  promise  binding 
by  reason  of  the  delivery  of  some  material  object,  the  contract 
proved  itself  strong  enough  and  flexible  enough  to  grow  with  the 
times.  Partly  owing  to  the  spread  of  Christian  doctrine  the  con- 
tract gradually  took  to  itself  the  more  spiritual  forms  of  the  oath, 
the  god-borh,  and  the  pledge  of  faith.  It  seems  to  have  begun  as 
a  unilateral  promise — but  it  early  became  possible  to  conclude  the 
contract  in  the  form  of  a  bilateral  obligation.  Originally  serving 
a  few  rather  special  purposes,  it  ultimately  came  to  be  a  con- 
tractual form  that  could  be  employed  generally  and  under  almost 
any  circumstances. 

By  the  time  of  the  Norman  Conquest  the  lasting  foundations 
of  the  English  law  of  contract  had  been  surely  and  firmly  laid. 
The  formal  contract  of  the  Anglo-Saxons  lived  on  into  the  later 
ages,  and  powerfully  influenced  the  development  of  the  law  even 
down  to  the  present  day.  The  older  formalities  continued  to  exist 
in  the  local  law ;  and  in  the  form  of  the  pledge  of  faith  the  con- 
tract had  its  importance  both  in  the  public  and  in  the  private  law 
of  the  later  Middle  Ages.  Especially  in  the  ecclesiastical  courts 
did  the  oath  and  the  pledge  of  faith  exercise  a  dominating  in- 
fluence; and  largely  owing  to  the  church's  claim  of  jurisdiction 
over  these  contracts  there  came  the  serious  conflicts  between  the 
ecclesiastical  and  the  temporal  courts  that  mark  the  times  of  Becket 
and  Henry.  But  with  the  gradual  growth  of  the  common  law  the 
line  between  the  contract  of  the  church  and  the  contract  of  the 
state  became  clearly  defined.  The  church  courts  recognized  and 
enforced  formal  contracts  concluded  by  oath  and  by  pledge  of 
faith.  The  state  courts,  would  have  nothing  to  do  with  either  of 
these  formalities,  and  they  developed  the  formal  contract  along 
newer  lines  in  harmony  with  the  social  growth  of  the  times — they 
developed  the  formal  contracts  of  the  common  law,  the  contract 
under  seal  and  the  contract  of  record.  The  royal  courts  of  justice 
recognized  indeed  both  kinds  of  formal  contract,  but  especially 
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did  they  recognize  the  sealing  and  delivery  of  a  document  as 
formal  acts  that  would  have  binding  contractual  force ;  and, 
although  this  formal  contract  of  the  common  law  drew  the  seal 
from  the  court  of  the  Frankish  kings  and  the  document  of  a  purely 
obligatory  character  from  Italian  bankers,  it  may  nevertheless  be 
looked  upon  as  a  continuation — an  adaptation — of  the  old  formal 
contract  of  Anglo-Saxon  times.35  It  was  perhaps  but  natural  that 
in  the  common  law  courts  the  older  forms  should  make  way  for 
the  newer  and  better  form.  In  the  later  Middle  Ages  there  was 
also  developed  the  simple  contract  of  the  common  law ;  and  both 
this  informal  contract  and  the  formal  contract — either  as  contract 
under  seal  or  as  contract  of  record — still  survive  at  the  present 
day  and  constitute  the  two  kinds  of  contractual  obligations  recog- 
nized and  enforced  by  the  English  courts.  The  history  of  the 
informal  contract  did  begin  in  the  period  after  the  Norman  Con- 
quest ;  but  the  history  of  the  formal  contract  did  not  begin  with  the 
introduction  of  the  seal  from  the  Continent.  It  began  in  the  far- 
off  misty  days  of  early  Anglo-Saxon  custom,  and  from  those  days 
to  the  year  1910  its  history  has  been  unbroken.  Transformed  from 
a  contract  concluded  by  the  delivery  of  a  wed  to  a  contract  con- 
cluded by  the  delivery  of  a  sealed  instrument  the  English  formal 
contract  has  still  a  vigorous  life;  and  for  centuries  to  come  it  will 
probably  still  serve  social  and  economic  ends  in  the  domains  of  the 
common  law. 

Harold  D.  Hazeltine. 
Cambridge. 

"Gierke,  Schuld  und  Haftung,  186,  note  63 :  "Er  [contract  under  seal] 
wird  durch  Uebergabe  der  versiegelten  Urkunde  geschlossen  und  beruht 
daher   wohl    auf   Fortbildung    der    Wette." 


JUDICIAL  CONTROL  OVER  THE  AMENDMENT 
OF  STATE  CONSTITUTIONS.1 

In  discussing  the  judicial  attitude  toward  the  amending  process 
it  may  be  well  to  devote  brief  attention  to  the  question  which  has 
been  frequently  raised  whether  the  proper  adoption  or  rejection  of 
an  amendment  is  not  a  political  question,  and  as  such  beyond  judi- 
cial cognizance.  In  several  cases  courts  have  taken  the  view  that 
they  had  no  authority  to  interfere  in  such  matters.  This  view  is 
very  well  expressed  by  Judge  Fisher's  dictum  in  Green  v.  Weiler: 

"But  he  was  of  opinion,  that  an  amendment  of  the  Constitution 
having  been  submitted  by  the  Legislature  to  the  people,  voted  upon, 
and  accepted  by  them,  and  by  the  succeeding  Legislature  inserted 
in  the  Constitution,  as  part  of  that  instrument,  there  is  no  tribunal 
in  the  Government  which  can  revise  this  action  of  the  respective 
Legislatures,  and  of  the  people.  *  *  *  The  question  is  not  in 
its  nature  judicial,  but  purely  political;  and  hence  the  action  of 
that  body  to  which  the  power  has  been  specially  confided,  must  be 
conclusive."2 

In  Maryland  the  constitution  provides  that  "if  it  shall  appear  to 
the  Governor  that  a  majority  of  the  votes  cast  *  *  *  on  said 
amendment  or  amendments,  severally,  were  cast  in  favor  thereof," 
the  Governor  should  issue  his  proclamation  declaring  the  amend- 
ment adopted.  This  language  has  been  held  by  the  Maryland 
court  to  vest  in  the  Governor  the  final  decision  as  to  whether  the 
people  have  adopted  or  rejected  a  proposed  amendment.  In  the 
case  of  Worman  v.  Hagan  the  court  said : 

"And  on  his  [the  governor's]  proclamation  that  a  proposed  amend- 
ment has  received  a  majority  of  the  votes  cast,  it  becomes  eo  in- 
stall ti  a  part  of  the  constitution.  There  is  no  reference  of  the  ques- 
tion to  any  other  officer,  or  to  any  other  department.  It  is  com- 
mitted to  the  Governor  without  qualification  or  reserve,  and  without 
appeal  to  any  other  authority.  Most  certainly  no  jurisdiction  is 
conferred  on  this  court  to  revise  his  decision."8 

This  decision,  it  should  be  pointed  out,  rests  upon  the  definite  lan- 
guage of  the  Maryland  constitution,  and  related  simply  to  the  de- 

xThis  article  forms  part  of  a  book  on  The  Revision  and  Amendment  of 
State  Constitutions,  which  will  be  issued  in  the  near  future  by  the  Johns 
Hopkins  Press. 

'Green  v.  Weiler  (1856)   32  Miss.  650;  33  Miss.  735. 

"Worman  v.  Hagan  (1893)  78  Md.  152.  See  also  Miles  v.  Bradford 
(1864)  22  Md.  170. 
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# 
termination  of  the  result  of  the  popular  vote.4  The  New  Jersey 
constitution  contains  no  language  similar  to  that  of  Maryland,  but 
the  supreme  court  of  New  Jersey  in  a  late  case  took  the  view  that 
the  canvass  of  votes  upon  a  proposed  amendment  was  beyond  judi- 
cial cognizance.    The  court  said : 

"The  legislature  constituted  the  board  of  state  canvassers  the 
tribunal  by  which  the  result  of  the  election  should  be  ascertained, 
and  vested  in  it  the  jurisdiction  to  determine  whether  any  amend- 
ment or  amendments  proposed  had  been  adopted,  and  gave  to  the 
certificate  of  the  board  such  force  and  effect  that  upon  filing  the 
same  the  amendment  or  amendments  so  certified  to  have  been 
adopted  should  be  and  become  part  of  the  constitution.  *  *  * 
The  concurrence  of  the  board  of  state  canvassers  and  the  executive 
department  of  the  government,  in  their  respective  official  func- 
tions, place  the  subject  beyond  the  cognizance  of  the  judicial  de- 
partment of  the  government."6 

The  position  of  the  New  Jersey  supreme  court  was  almost  im- 
mediately reversed  by  the  court  of  errors  and  appeals,6  and  it  is  now 
the  settled  rule  that,  in  the  absence  of  specific  and  definite  constitu- 
tional provisions  which  vest  the  final  decision  in  some  other  officer 
or  department,  the  judicial  authority  of  the  State  extends  over 
every  step  in  the  amendment  process.7     The  principle  here  is  the 

'Worman  v.  Hagan  was  criticized  by  Judge  Elliott  in  McConaughy  v. 
Secretary  of  State  (1009)  106  Minn.  392,  where  the  view  is  taken  that 
even  though  a  power  is  expressly  conferred  by  the  constitution  upon  another 
department  or  officer,  the  courts  would  still  retain  their  control.  Judge 
Elliott  said  that  the  courts  would  not  be  deprived  "of  their  inherent  power 
to  determine  the  legality  of  the  actions  of  officers"  unless  such  power  is 
in  terms  denied  by  the  constitution.  But  if  a  power  is  expressly  granted 
to  another  department  does  this  not  exclude  the  courts?  The  courts,  it 
would  seem,  have  no  "inherent  powers"  above  the  constitution,  but  derive 
all  power  from  the  constitution  just  as  do  other  departments  of  govern- 
ment. The  Oregon  constitution  contains  a  provision  similar  to  that  of 
Maryland,  and  would  seem  also  to  remove  this  question  from  judicial 
cognizance.  The  Connecticut  and  Minnesota  constitutions  provide  that  an 
amendment  shall  become  part  of  the  constitution  "if  it  shall  appear,  in  a 
manner  to  be  provided  by  law"  that  a  sufficient  popular  vote  was  cast  in 
its  favor,  and  here  also  this  matter  would  seem  to  be  beyond  judicial 
control  if  Worman  v.  Hagan  be  considered  an  authority. 

6Bott  v.  Secretary  of  State  (1808)  62  N.  J.  Law  107,  130.  See  also  61 
N.  J.  Law  163,  and  State  v.  Swift  (1880)  69  Ind.  505,  524.  For  a  similar 
view  with  reference  to  another  matter  see  Dennett's  Case  (1851)  32 
Me.  508. 

8Bott  v.  Wurts   (1897)   63  N.  J.  Law  289. 

7It  may  be  worth  while  to  trace  briefly  the  growth  of  judicial  control 
over  the  amending  process.  In  Luther  v.  Borden  (1849)  7  How.  1,  39, 
Chief  Justice  Taney  said :  "Certainly,  the  question  which  the  plaintiff 
proposed  to  raise  by  the  testimony  he  offered  has  not  heretofore  been 
recognized  as  a  judicial  one  in  any  of  the  State  courts.  In  forming  the 
constitutions  of  the  different  States,  after  the  Declaration  of  Independence, 
and  in  the  various   changes  and  alterations   which   have  since  been  made, 
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same  as  that  which  lies  behind  the  judicial  power  to  declare  laws 
invalid ;  it  may  be  stated  thus :  The  constitution  is  the  supreme  law 
and  the  courts  are  the  especial  guardians  of  that  law.  Any  act, 
whether  it  be  of  legislation,  of  executive  power,  or  any  step  in  the 
amending  process,  which  in  the  opinion  of  the  courts  violates  the 
constitution,  may  be  rendered  of  no  effect  by  the  exercise  of  the 
judicial  authority.  The  judicial  control  of  the  amending  process 
has  been  discussed  somewhat  fully  in  three  recent  cases,  in  which 
the  authorities  are  extensively  reviewed.8 
The  Mississippi  constitution  provides  that 

"if  it  shall  appear  that  a  majority  of  the  qualified  electors  voting 
shall  have  voted  for  the  proposed  change,  alteration  or  amendment, 
then  it  shall  be  inserted  by  the  next  succeeding  legislature  as  a  part 
of  this  constitution." 

It  was  argued  with  much  plausibility  that  this  language  left  the 
final  decision  as  to  popular  adoption  to  the  legislature. 

"It  was  argued  that  the  rules  prescribed  by  the  constitution 
'are  all  for  the  guidance  of  the  legislature,  and  from  the  very  nature 
of  the  thing,  the  legislature  must  be  the  exclusive  judge  of  all 
questions  to  be  measured  or  determined  by  those  rules.  *  *  * 
This  section  of  rules,  not  only  of  procedure  but  of  final  judgment 
as  well,  confides  to  the  separate  magistracy  of  the  legislative  de- 

the  political  department  has  always  determined  whether  the  proposed 
constitution  or  amendment  was  ratified  or  not  by  the  people  of  the  State, 
and  the  judicial  power  has  followed  its  decision."  State  v.  McBride  (1836) 
4  Mo.  303  was  the  first  case  to  assert  the  judicial  power  to  inquire  into  the 
validity  of  proposed  amendments,  and  here  the  amendment  was  upheld, 
as  also  in  Green  v.  Weller  (1856)  32  Miss.  650  and  Dayton  v.  St.  Paul 
(1876)  22  Min.  400.  Miles  v.  Bradford  (1864)  22  Md.  170  denied  the 
power.  See  also  Brittle  v.  People  (1872)  2  Neb.  198,  214.  Collier  v. 
Frierson  (1854)  24  Ala.  100  is  the  only  case  before  1880  in  which  an 
amendment  was  declared  invalid  because  improperly  adopted.  Hardly 
more  than  a  half  dozen  cases  involving  the  proper  adoption  of  proposed 
amendments  arose  before  1880;  up  to  1890  probably  not  more  than  twenty 
such  cases  had  come  before  the  courts.  Since  1890  cases  have  frequently 
arisen  and  the  courts  have  exercised  an  effective  supervision  over  all  steps 
in  the  amending  process.  For  the  expression  of  a  view  that  the  question 
here  considered  is  political  not  judicial  see  remarks  by  Judge  Charles 
S.  Bradley  in  Report  of  the  American  Bar  Association,  1883,  p.  32. 

"State  v.  Powell  (1900)  77  Miss.  543;  Bott  v.  Wurts  (1899)  63  N.  J. 
Law  289;  McConaughy  v.  Secretary  of  State  (1909)  106  Minn.  392.  See 
also  Koehler  v.  Hill  (1883)  60  la.  543;  Gabbert  v.  R.  R.  Co.  (1902)  171 
Mo.  84;  Kadderly  v.  Portland  (1903)  44  Or.  118;  Knight  v.  Shelton 
(1905)  134  Fed.  423;  Rice  v.  Palmer  (1906)  78  Ark.  432;  Miller  v.  Johnson 
(1892)  92  Ky.  589;  McBee  v.  Brady  (1909)  15  Ida.  76.  The  cases  cited 
in  the  succeeding  discussion  proceed  upon  the  assumption  that  courts 
have  authority  to  enforce  the  constitutional  provisions  regarding  the  amend- 
ing process,  and  many  of  them  discuss  this  subject,  but  it  is  deemed 
unnecessary  again  to  refer  to  such  cases  here,  especially  as  they  are  ex- 
haustively reviewed  in  the  three  cases  cited  above. 
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partment  full  power  to  hear,  consider,  and  adjudge  that  question. 
The  legislature  puts  the  question  to  the  qualified  electors.  The 
qualified  electors  answer  back  to  the  legislature :  "If  it  shall  appear" 
to  the  legislature  that  its  question  has  been  answered  in  the  affirma- 
tive, the  amendment  is  inserted  and  made  a  part  of  the  constitution. 
The  Governor  and  the  courts  have  no  authority  to  speak  at  any 
stage  of  this  proceeding  between  the  sovereign  and  the  legislature, 
and  when  the  matter  is  thus  concluded  it  is  closed,  and  the  judiciary 
is  as  powerless  to  interfere  as  the  executive.'  But  it  was  held  that 
the  question  whether  the  proposition  submitted  to  the  voters  consti- 
tuted one,  or  more  than  one,  amendment,  whether  the  submission 
was  according  to  the  requirements  of  the  constitution,  and  whether 
the  proposition  was  in  fact  adopted,  were  all  judicial,  and  not 
political,  questions."9 

The  Mississippi  court  said : 

"Whether  an  amendment  has  been  validly  submitted  or  validly 
adopted  depends  upon  the  fact  of  compliance  or  non-compliance 
with  the  constitutional  directions  as  to  how  such  amendments  shall 
be  submitted  and  adopted ;  and  whether  such  compliance  has,  in 
fact,  been  had,  must,  in  the  nature  of  the  case,  be  a  judicial  ques- 
tion." 

The  amendment  which  had  been  inserted  into  the  constitution  by 
the  legislature  was  declared  invalid  by  the  court.10 

After  an  exhaustive  review  of  the  authorities  Judge  Elliott  of 
the  Minnesota  supreme  court  stated  the  present  rule  as  follows  : 

"The  authorities  are  thus  practically  uniform  in  holding  that 
whether  a  constitutional  amendment  has  been  properly  adopted 
according  to  the  requirements  of  an  existing  constitution  is  a  judi- 
cial question.  There  can  be  little  doubt  that  the  consensus  of  judi- 
cial opinion  is  to  the  effect  that  it  is  the  absolute  duty  of  the 
judiciary  to  determine  whether  the  constitution  has  been  amended 
in  the  manner  required  by  the  constitution,  unless  a  special  tribunal 
has  been  created  to  determine  the  question ;  and  even  then  many 
of  the  courts  hold  that  the  tribunal  cannot  be  permitted  to  illegally 
amend  the  organic  law.  There  is  some  authority  for  the  view  that 
when  the  constitution  itself  creates  a  special  tribunal,  and  confides 
to  it  the  exclusive  power  to  canvass  votes  and  declare  the  results, 
and  makes  the  amendment  a  part  of  the  constitution  as  a  result  of 
such  declaration  by  proclamation  or  otherwise,  the  action  of  such 
tribunal  is  final  and  conclusive.     It  may  be  conceded  that  this  is 

"McConaughy  v.  Secretary  of  State  supra  at  407;  State  v.  Powell  supra 
at  551-2,  567. 

10A  Mississippi  proposed  amendment  of  1902  which  failed  of  adoption 
sought  to  amend  the  language  quoted  above  so  as  to  read  "if  it  shall  appear 
to  the  legislature."  Language  similar  to  that  of  the  present  Mississippi 
constitution  will  be  found  in  the  constitutions  of  Alabama,  Kentucky, 
Maine,   and   Texas. 
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true  when  it  clearly  appears  that  such  was  the  intention  of  the  peo- 
ple when  they  adopted  the  constitution."11 

It  may  be  that  the  latter  part  of  Judge  Elliott's  statement  is  too 
strong,  but  certain  it  is  that  with  the  courts  there  is  a  strong  pre- 
sumption against  any  construction  of  constitutional  provisions 
which  would  deprive  them  of  control  over  the  amending  procedure. 
It  is  assumed  to  be  the  duty  of  every  court  so  to  construe  constitu- 
tions and  laws  as  to  give  itself  jurisdiction  if  possible  and  this  rule 
may,  when  it  seems  necessary,  be  employed  with  reference  to  the 
amending  process. 

It  may  be  said  then  that  the  courts  exercise  supervision  over  all 
steps  of  the  amending  process  which  are  specified  in  the  constitu- 
tion of  the  State.  Such  supervision  would  ordinarily  be  somewhat 
easy  as  affects  public  acts  which  may  be  proven  by  external  evi- 
dence, as, 'for  example,  the  questions  whether  a  proper  journal  entry 
was  made,  whether  there  was  sufficient  publication,  whether  a  pro- 
posed amendment  was  properly  submitted  as  merely  one  proposal, 
or  whether  the  popular  vote  as  canvassed  showed  a  sufficient  ma- 
jority for  the  adoption  of  the  proposal.  But  when  the  canvass 
itself  is  questioned  and  a  recount  of  votes  is  asked,  the  question 
becomes  a  more  difficult  one,  because  involving  the  exercise  of  a 
function  not  ordinarily  performed  by  courts.  But  the  same  prin- 
ciple applies,  and  in  Michigan  and  Minnesota  recounts  have  been 
had  under  judicial  supervision.12 

Assuming  then  that  whether  an  amendment  has  been  properly 
proposed  or  adopted  is  a  judicial  question,  it  will  next  be  well  to 
discuss  the  attitude  of  the  courts  in  passing  upon  such  questions. 
The  proper  rule  would  seem  to  be  that  stated  by  the  Colorado  court 
in  People  v.  Sours: 

"At  the  outset  it  should  be  stated  that  every  reasonable  presump- 
tion, both  of  law  and  fact,  is  to  be  indulged  in  favor  of  the  validity 
of  an  amendment  to  the  constitution  when  it  is  attacked  after  its 
ratification  by  the  people."13 

This  liberal  attitude  has  usually  been  taken,  although  in  some  cases 
it  has  been  laid  down  that  the  amending  process  being  presumably 
more  important  than  the  ordinary  legislative  function  should  have 

"McConaughy  v.  Secretary  of  State  supra  at  409. 

"Rich  v.  Board  of  State  Canvassers  (1894)  100  Mich.  453;  McConaughy 
v.  Secretary  of  State  supra. 

"(1903)  31  Colo.  369,  376,  388,  390.  See  also  Edwards  v.  Lesueur  (1896) 
132  Mo.  410. 
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a  stricter  rule  applied  to  it  than  to  the  passage  of  ordinary  laws.14 
Judge  Jameson  advocated  the  policy  of  strict  as  opposed  to  liberal 
construction,15  and  the  supreme  court  of  Iowa  has  adopted  the  view 
that  "where  the  existing  constitution  prescribes  a  method  for  its 
own  amendment,  an  amendment  thereto,  to  be  valid,  must  be 
adopted  in  strict  conformity  to  that  method."18  In  Iowa  where  a 
proposed  amendment  is  required  to  be  entered  on  the  journals  of 
the  two  houses,  the  supreme  court  has  declared  invalid  two  impor- 
tant amendments  which  were  not  entered  "in  full"  although  full 
entry  was  not  specifically  required,  and  thus  resolved  against  the 
amendments  approved  by  the  people  the  doubt  as  to  the  proper 
meaning  of  the  constitutional  requirement.17  So  too  the  Mississippi 
court  in  State  v.  Powell  took  a  strict  view  as  to  what  constitutes 
one  or  more  than  one  amendment,18  and  the  Indiana  and  Wyoming 
courts  have  taken  a  strict  view  with  reference  to  ambiguous  lan- 
guage in  the  constitutions  of  those  States  regarding  the  popular 
vote  required,  although  the  same  language  has  been  construed  in  a 
precisely  opposite  manner  by  the  supreme  court  of  Idaho.19  So  too 
cases  in  Nevada  and  California  have  taken  a  very  strict  view  which 
subjects  the  amending  process  to  conirol  by  ordinary  legislation, 
and  which  if  adhered  to  would  greatly  restrict  the  legislative  power 
of  proposing  amendments.20 

In  discussing  the  strict  or  liberal  interpretation  of  the  amending 
clause,  it  should  perhaps  be  said  that  the  same  court  may  at  one 
time  be  liberal  and  at  another  strict.  The  function  of  passing  upon 
the  validity  of  laws  or  proposed  amendments  is  primarily  political, 
not  judicial,  and  where  the  opinion  of  a  court  happens  to  be  opposed 
to  a  proposal  it  is  usually  not  difficult  to  find  some  reason  for  de- 
claring such  proposal  invalid.21  Some,  at  least,  of  the  cases  con- 
state v.  Foraker  (1889)  46  Ohio  St.  677;  State  v.  Powell  (1900)  77 
Miss.  543,  576;  Bott  v.  Wurts  (1899)  63  N.  J.  Law  289;  State  v.  Rogers 
(1894)    56  N.  J.  Law  480,  619. 

"Jameson,  Constitutional  Conventions  (4th  ed.)  617.  See  also  J.  W. 
Garner  in  1  American  Political  Science  Review  234. 

"Koehler  v.   Hill    (1883)    60  la.  543. 

"Koehler  v.  Hill  supra;  State  v.  Brookhart   (1901)    113  la.  250. 

"State  v.  Powell  supra. 

"State  v.  Swift  (1880)  69  Ind.  505;  In  re  Denny  (1901)  156  Ind.  104; 
State  ex  rel.  Blair  v.  Brooks  (1909)  17  Wyo.  344;  Green  v.  State  Board 
(1896)  5  Ida.  130. 

"Hatch  v.  Stoneman  (1885)  66  Cal.  633;  State  v.  Davis  (1888)  20  Nev. 
220;  Livermore  v.  Waite  (1894)    102  Cal.  113. 

"Where  the  constitutional  requirements  concerning  amendment  are 
numerous  and  specific,  action  by  a  great  number  of  persons  is  usually 
necessary,  and  some  flaw  in  the  proceeding  may  usually  be  found  if  a  care- 
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struing  strictly  the  amending  clause,  may  be  explained  upon  this 
ground. 

But,  as  has  already  been  suggested,  the  judicial  construction  of 
the  amending  clause  has  usually  been  liberal,  and  has  resolved 
doubts  in  favor  of  the  validity  of  amendments  approved  by  the 
people.22  This  liberal  attitude  is  one  with  respect  to  the  manner  of 
compliance  with  constitutional  requirements,  but  substantial  com- 
pliance with  the  steps  laid  down  in  the  constitution  is  required.  If 
a  required  step  is  omitted,  or  is  not  even  in  substance  complied  with, 
no  court  has  ever  upheld  the  amendment,  even  though  it  may  have 
been  approved  by  the  people.  That  is,  the  constitutional  require- 
ments are  mandatory,  not  merely  directory,23  and  no  court  will 
overlook  the  entire  disregard  of  even  the  less  important  of  such 
requirements.  For  example,  the  Alabama  constitution  of  1819  re- 
quired proposal  by  the  legislature,  publication,  a  popular  vote,  and 
then  a  subsequent  ratification  by  the  legislature.  Eight  amend- 
ments were  proposed  by  the  legislature  of  1844-45,  and  were  ap- 
proved by  the  people,  but  one  of  them  was  by  inadvertence  omitted 
in  the  subsequent  ratifying  vote  of  the  legislature.    The  court  held 

ful  search  is  made.  For  example,  where  publication  is  required  in  each 
county  of  a  State  it  may  easily  be  that  through  accident  or  design  publica- 
tion might  be  improperly  made  in  one  or  more  counties,  and  if  a  court 
desired  to  be  strict  this  might  be  held  to  invalidate  the  amendment.  See 
Phohibitory  Amendment  Cases  (1881)  24  Kan.  700;  State  v.  Winnett 
(1907)  78  Neb.  379,  387;  Lovett  v.  Ferguson  (1897)    10  S.  D.  44. 

nThis  appears  clearly  in  the  cases  sustaining  expedients  for  avoiding 
the  constitutional  provisions  requiring  a  majority  of  all  persons  voting. 
State  v.  Winnett  (1907)  78  Neb.  379;  State  v.  Laylin  (1903)  69  Ohio  St. 
1;  May  and  Thomas  Hardware  Co.  v.  Birmingham  (1898)   123  Ala.  306. 

BA  note  in  10  L.  R.  A.  [n.  s.]  149  suggests  that  the  courts  some- 
times treat  immaterial  constitutional  requirements  as  directory,  but  even 
the  most  liberal  cases  have  ordinarily  declined  to  go  as  far  as  this.  There 
is,  however,  a  dictum  to  this  effect  in  Commonwealth  v.  Griest  (1900) 
196  Pa.  St.  396,  416 :  "We  think  that  the  provision  as  to  publication  three 
months  before  the  next  general  election,  as  prescribed  in  the  first  clause 
of  article  18,  should  be  regarded  as  merely  a  directory  provision,  where 
strict  compliance  with  a  time  limit  is  not  essential."  In  Holmberg  v.  Jones 
(1901)  7  Ida.  752,  758,  759,  the  court  intimated,  obiter,  that  though  two- 
thirds  of  the  members  of  each  house  did  not  vote  for  a  proposed  amend- 
ment, if  the  measure  had  been  put  on  the  ticket  without  objection  and  ap- 
proved by  the  people,  an  estoppel  would  operate  to  prevent  a  contest  of 
its  validity  after  popular  approval,  although  objection  might  have  been 
made  at  an  earlier  stage  of  the  proceedings.  This  view  is  doubted  in  the 
later  case  of  McBee  v.  Brady  (1909)  15  Ida.  761.  For  an  argument  that 
constitutional  requirements  with  reference  to  amendment  may  be  legally 
disregarded  in  case  of  necessity  (that  is,  when  amendments  are  urgently 
needed  but  the  amending  process  operates  with  such  difficulty  as  to  be 
practically  unworkable)  see  a  pamphlet  on  Chicago  and  the  Constitution, 
a  report  made  to  the  Civic  Federation  of  Chicago  in  1902  by  E.  Allen 
Frost,  Robert  McMurdy,  and  Harry  S.  Mecartney,  pp.  51-57.  See  also 
a  similar  suggestion  in  State  v.  Winnett   (1907)   78  Neb.  379,  387. 
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that  the  proposed  amendment  which  had  not  been  ratified  was  not 
adopted,  and  said : 

"We  entertain  no  doubt,  that,  to  change  the  constitution  in  any  other 
mode  than  by  a  convention,  every  requisition  which  is  demanded  by 
the  instrument  itself,  must  be  observed,  and  the  omission  of  any 
one  is  fatal  to  the  amendment."24 

Similarly  where  the  requirement  of  "full  entry"  on  the  legislative 
journals  is  not  complied  with,25  or  where  an  "entry"  is  required  but 
no  reference  whatever  is  made  to  the  proposed  amendment  in  the 
legislative  journals,26  proposed  amendments  were  held  invalid  even 
after  approval  by  the  people.  Somewhat  similar  in  character  was 
the  case  of  State  v.  Tooker21  where  a  proposed  amendment  was 
held  invalid  where  it  had  been  published  for  only  two  weeks  al- 
though the  state  constitution  expressly  required  publication  for 
three  months  before  the  election.  It  is  now  so  well  recognized  that 
a  proposed  amendment  will  not  be  upheld  unless  all  constitutional 
steps  are  complied  with,  that  it  is  customary,  where  some  step  has 
through  inadvertence  been  omitted,  for  the  executive  officers  not 
to  take  steps  for  the  popular  submission  of  such  a  proposal.28 

But  where  an  effort  has  been  made  to  comply  with  the  constitu- 
tional requirements,  and  where  such  compliance  has  not  been  com- 
plete, the  question  presents  itself  to  the  court  whether  immaterial 
errors  should  be  permitted  to  defeat  the  popular  will  as  expressed 
upon  an  amendment  adopted  by  the  people,  and  upon  this  question 
the  courts  have  usually  taken  a  liberal  attitude.  So  in  the  Kansas 
Prohibitory  Amendment  Cases,29  Judge  Brewer  remarked  that 
"omissions  and  errors  which  work  no  wrong  to  substantial  rights 
are  to  be  disregarded,"  and  said  further  that : 

"Collier  v.  Frierson  (1854)  24  Ala.  100.  See  also  State  v.  McBride 
(1836)  4  Mo.  303. 

"Durfee  v.  Harper   (1899)  22  Mont.  354. 

"State  v.  Tufly   (1887)    19  Nev.  391. 

"(1894)  15  Mont.  8.  The  court  in  this  case  refers  to  the  fact  that  the 
constitutional  provisions  of  Montana  are  expressly  declared  to  be  mandatory 
except  when  otherwise  specified,  but  the  requirements  would,  it  seems, 
have  been  mandatory  in  any  case. 

"Commonwealth  v.  Griest  (1900)  196  Pa.  St.  396;  State  ex  rel.  v. 
Mason  (1891)  43  La.  Ann.  590.  A  Mississippi  proposed  amendment  was 
not  submitted  to  the  people  in  1908  because  the  Secretary  of  State  negli- 
gently failed  to  publish  it  in  conformity  with  the  constitutional  provisions. 
A  Secretary  of  State  or  other  ministerial  officer  may,  of  course,  defeat 
a  proposed  amendment  by  neglecting  to  comply  with  the  constitutional 
requirements.     But  the  duty  of  such  officers  may  be  enforced  by  mandamus. 

"(1881)  24  Kan.  700..  710. 
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"The  two  important,  vital  elements  in  any  constitutional  amend- 
ment, are,  the  assent  of  two-thirds  of  the  legislature,  and  a  majority 
of  a  popular  vote.  Beyond  these,  other  provisions  are  mere  ma- 
chinery and  forms.  They  may  not  be  disregarded,  because,  by 
them,  certainty  as  to  the  essentials  is  secured.  But  they  are  not 
themselves  the  essentials." 

This  statement  has  frequently  been  quoted  with  approval.  A  some- 
what similar  view  was  later  expressed  by  the  supreme  court  of 
South  Dakota : 

"The  action  of  the  two  houses  and  the  will  of  the  people,  as  ex- 
pressed by  their  vote,  should  not  be  set  aside  or  disregarded  upon 
purely  technical  grounds  when  no  material  requirement  of  the  con- 
stitution has  been  omitted,  and  where  the  proceedings  taken  clearly 
manifest  the  intention  of  those  bodies  and  the  people  to  amend  the 
fundamental  law."30 

In  the  recent  Colorado  case  of  People  v.  Sours,31  the  court  took 
a  very  liberal  attitude,  saying  that  legislative  action  must  be  in  sub- 
stantial compliance  with  the  constitutional  requirements,  but  that 
technical  objections  would  be  brushed  aside.  Here  a  number  of 
specific  objections  were  made  to  an  amendment  approved  by  the 
people,  of  which  perhaps  the  most  important  was  that  the  constitu- 
tion required  "full  entry"  of  the  proposed  amendment  upon  the 
legislative  journals,  but  that  the  entry  upon  the  House  journal  did 
not  agree  with  that  on  the  Senate  journal.  The  court  sustained  the 
amendment,  and  said  that 

"the  disagreement  between  the  journals  is  a  mere  clerical  mistake, 
that  the  same  bill  in  fact  passed  both  houses,  and  that  the  entering 
by  mistake  upon  the  journal  of  the  house  of  the  half  dozen  words 
quoted  does  not  violate  the  provision  of  the  constitution  requiring 
the  proposal  to  be  entered  in  full  upon  the  journals  of  both  houses." 

The  fact  remains,  however,  that  technically  there  was  not  a  full 
entry  of  the  proposed  amendment  on  the  journal  of  each  house. 
In  this  case  the  Colorado  court  was  also  very  liberal  in  its  attitude 
regarding  the  requirement  that  each  amendment  shall  be  so  sub- 
mitted to  the  people  that  it  may  be  voted  upon  separately.32 

S0Lovett  v.  Ferguson  (1897)  10  S.  D.  44;  State  ex  rel.  Adams  v.  Herried 
(1897)    10  S.  D.   109. 

"(1903)  31  Colo.  369,  405.  See  also  People  v.  Loomis  (1904)  135  Mich. 
556. 

MAs  to  the  liberal  attitude  of  courts  see  also  Trustees  of  University 
of  N.  C.  v.  Mclver  (1875)  72  N.  C.  76;  Bray  v.  City  Council  of  Florence 
(1901)  62  S.  C.  57;  Kadderly  v.  Portland  (1903)  44  Or.  118;  Farrell  v. 
Port  of  Columbia  (1907)  50  Or.  169,  175.  In  Kadderly  v.  Portland  the 
constitutional  provisions  were  construed  strictly  with  reference  to  two 
proposed   amendments    which    had    failed   of   adoption   in   order   to   uphold 
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Even  where  an  amendment  may  have  been  adopted  without  sub- 
stantial compliance  with  the  constitution,  long  acquiescence  in  such 
a  change  may  place  it  beyond  judicial  cognizance — the  question  as 
to  whether  an  amendment  was  properly  put  into  effect  may  have  be- 
come by  lapse  of  time,  a  political  as  distinguished  from  a  judicial 
question.  An  amendment  to  the  Colorado  constitution  was  adopted 
in  1884  extending  the  legislative  sessions  from  forty  to  ninety 
days.  In  1894  a  case  arose  in  which  a  law  was  attacked  as  invalid 
because  passed  more  than  forty  days  after  the  commencement  of 
the  legislative  session,  it  being  contended  that  the  amendment  of 
1884  was  invalid,  and  that  therefore  any  legislation  after  a  forty- 
day  term  was  invalid ;  the  Colorado  constitution  requires  that  a 
proposed  amendment  be  entered  in  full  on  the  journals  of  each 
house,  but  this  requirement  seems  not  to  have  been  even  substan- 
tially complied  with,  with  reference  to  the  amendment  of  1884 ;  the 
amendment  was  not  correctly  entered  in  full  and  the  House  and 
Senate  entries  did  not  agree.  The  court  said  that  constitutional 
provisions  are  ordinarily  mandatory,  but  that  to  overthrow  this 
amendment  would  practically  invalidate  all  laws  passed  by  the  five 
preceding  legislatures,  and  that  such  action  should  not  be  taken 
because  of  the  incorrect  journal  entries.33  A  somewhat  similar  case 
arose  recently  in  Nebraska.34  An  amendment  submitted  to  the  peo- 
ple in  1886  lengthened  the  sessions  of  the  legislature,  and  increased 
the  compensation  of  members  of  the  two  houses.  The  legislature 
of  1887  canvassed  the  vote  and  declared  the  amendment  lost  be- 
cause not  receiving  a  majority  of  all  votes  cast.  Shortly  afterward, 
however,  the  legislature  by  a  special  act  provided  for  a  recount  of 

an  amendment  which  had  actually  been  approved  by  the  people;  the  de- 
cision, which  may  perhaps  appear  strict  to  the  casual  reader,  was  actually 
liberal  in  effect,  and  was  intended  to  be  so.  Chase  v.  Board  of  Election 
Commissioners  (1908)  151  Mich.  407,  stretched  the  judicial  power  to  its 
furthest  point ;  the  legislature  of  1007  proposed  an  amendment  and  pro- 
vided that  it  should  be  submitted  to  the  people  at  the  election  of  April, 
1908,  the  constitution  providing  that  proposed  amendments  should  be  sub- 
mitted at  "the  next  spring  or  autumn  election"  after  their  proposal,  "as 
the  legislature  shall  direct."  The  court  held  that  this  language  referred 
only  to  general  elections — the  spring  election  in  the  odd  years  and  the  au- 
tumn election  in  even  years — and  declined  to  isue  mandamus  to  compel  sub- 
mission in  April,  1908.  Under  these  conditions  it  would  seem  that  the 
proposal  would  be  entirely  ineffective,  but  the  court  expressed  the  view 
that  the  proposal  should  without  any  further  legislative  action  be  sub- 
mitted at  the  next  regular  election  ;  the  amendment  was  submitted  to  the 
people  in  November,   1908,  and  was  adopted. 

MNesbit  v.  People  (1894)   *9  Colo.  441. 

"Weston  v.  Ryan  (1903)  70  Neb.  211. 
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votes,  and  upon  the  recount  the  amendment  was  declared  adopted. 
It  was  contended  that  a  special  act  for  this  purpose  was  invalid,  and 
that  therefore  all  proceedings  under  this  act  were  inoperative,  but 
the  court  held  this  not  to  be  the  case.  The  court  said,  in  addition, 
that  even  if  the  legislative  act  were  invalid  the  amendment  should 
be  sustained. 

"It  seems  to  us  clear  that  the  question  of  the  adoption,  and  the 
consequent  validity  of  this  amendment,  depends  upon  the  number 
of  votes  it  received,  and  that  after  sixteen  years  it  is  too  much  to 
ask  us  to  set  it  aside,  not  on  the  ground  of  any  actual  lack  of  votes, 
but  on  the  ground  of  irregularity,  informality  and  impropriety  in 
the  manner  in  which  the  vote  was  counted  and  the  result  declared." 

A  question  of  a  somewhat  similar  character  arose  in  the  Minne- 
sota case  of  Secombe  v.  Kittelson.™  Bonds  had  been  issued  under 
a  constitutional  amendment  of  1858,  and  it  was  here  sought  to 
restrain  the  payment  of  interest  on  such  bonds  upon  the  ground 
that  the  amendment  was  invalid.  The  amendment  was  adopted 
after  the  constitution  had  been  ratified  by  the  people  but  before 
Minnesota  was  admitted  to  statehood,  and  it  was  contended  that 
the  constitution  was  not  in  force  until  admission,  and  could  not 
therefore  have  been  validly  amended.  The  court  said  that  the 
theory  at  the  time  was  that  the  constitution  became  operative  as 
soon  as  adopted,  that  the  government  organized  under  the  con- 
stitution was  a  de  facto  government,  that  the  amendment  was  rati- 
fied by  the  people  and  acted  upon  as  valid,  and  that  if  this  amend- 
ment were  held  invalid  it  would  also  be  necessary  to  declare  in- 
valid all  acts  passed  by  the  state  legislature  before  the  admission 
of  the  State  into  the  Union.  The  court  declined  to  inquire  too 
technically  into  irregularities  in  the  submission  of  an  amendment 
which  had  been  adopted  and  acted  upon  as  the  fundamental  law, 
and  said : 

"We  doubt  whether  a  precedent  can  be  found  in  the  books  for  the 
right  of  a  court  to  declare  void  a  constitution,  or  amendment  to  a 
constitution,  upon  any  such  ground." 

The  question  was  held  to  be  closed  in  this  case  because : 

"First.  Such  irregularities,  if  any,  must  be  regarded  as  healed  by 
the  subsequent  act  of  Congress  admitting  Minnesota  into  the 
Union.  *  *  *  Second.  They  must  be  deemed  cured  by  the 
recognition  and  ratification  of  this  amendment,  as  a  part  of  the 
constitution,  by  the  State  after  its  admission  into  the  Union." 

"(1882)    29   Minn.   555. 
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The  ratification  referred  to  was  a  later  amendment  which  repealed 
the  amendment  of  1858,  but  expressly  protected  all  rights  acquired 
under  that  amendment. 

Where  an  amendment  essentially  altering  the  operation  or 
structure  of  a  state  government  has  been  adopted  and  acted  upon, 
the  courts  would  probably  in  all  cases  treat  the  question  of  the 
validity  of  such  an  amendment  as  a  political  question  not  within 
judicial  cognizance.  The  regular  operations  of  government  must 
not  be  interrupted,  even  though  a  constitutional  alteration  may 
have  been  improperly  made,  and  the  courts'  find  it  expedient  to 
avoid  the  decision  of  such  questions.36  In  Koehler  v.  HUP7  it  was 
said  that 

"it  is  competent  for  the  courts,  when  the  amendment  does  not 
relate  to  their  own  powers  or  functions,  to  inquire  whether,  in  the 
adoption  of  the  amendment,  the  provisions  of  the  existing  consti- 
tution have  been  observed." 

It  is  difficult  to  see  why  the  court  should  have  thus  distinguished 
between  amendments  affecting  the  courts  and  other  amendments. 
It  is  true  in  fact,  perhaps,  that  the  validity  of  an  amendment  in- 
creasing judicial  power  would  much  more  easily  be  sustained  by 
the  courts  than  one  decreasing  judicial  power,  but  the  courts  hav- 
ing asserted  their  complete  control  over  the  amending  process, 
such  control  exists  irrespective  of  the  subject  to  which  the  amend- 
ment may  relate. 

Several  expressions  in  the  cases  discussed  above  would  raise 
the  inference  that  an  amendment  might  be  secure  from  judicial 
attack  simply  because  it  had  been  long  acquiesced  in  and  un- 
contested. This  view  can  hardly  be  a  proper  one:  in  the  cases 
above  acquiescence  was  coupled  with  the  fact  that  the  amendments 
made  essential  changes  in  governmental  organization,  and  such 
changes  having  been  accomplished,  were  regarded  as  making  the 
question  a  political  one.  But  an  amendment  which  did  not  make 
an  essential  change  in  the  governmental  organization — one  the 
annuling  of  which  would  not  disarrange  the  governmental  ma- 
chinery— may,  it  would  seem,  be  attacked  as  invalid  at  any  time, 
just  as  a  law  acted  upon  perhaps  for  years  as  valid,  may  be  then 

^Luther  v.  Borden  (1849)  7  How.  140.  See  an  approving  reference  to 
this  case  in  Bott  v.  Wurts  (1899)  63  N.  J.  Law  298,  and  in  Koehler  v. 
Hill  (1883)  60  la  543- 

"(1883)  60  la.  543- 
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held  unconstitutional  by  the  court.38  Mere  lapse  of  time  raises 
no  presumption  in  favor  of  the  validity  of  either  a  law  or  amend- 
ment, but  long  acquiescence  without  contesting  its  validity  may  be 
considered  as  having  weight  in  determining  the  question  of  consti- 
tutionality. 

A  question  of  great  interest  is  that  as  to  the  attitude  of  the 
Federal  courts  toward  state  constitutional  amendments  the  validity 
of  which  may  be  assailed.  This  question  has  been  raised  in  two 
cases  in  the  inferior  Federal  courts.  The  case  of  Smith  v.  Good39 
was  an  action  upon  a  promissory  note  given  for  the  purchase  of 
liquors  in  violation  of  a  prohibition  amendment  adopted  by  Rhode 
Island  in  1886.  It  was  contended  by  the  plaintiff  that  the  amend- 
ment was  not  legally  adopted  because  not  voted  upon  by  town 
meetings  in  several  of  the  towns.     The  court  said : 

"When  the  political  power  of  a  state  declares  that  an  amend- 
ment to  the  constitution  has  been  duly  adopted,  and  the  amend- 
ment has  been  acquiesced  in  by  the  people,  and  has  never  been 
adjudged  illegal  by  the  state  court,  the  jurisdiction  of  a  federal 
court  to  question  the  validity  of  such  a  change  in  the  fundamental 
law  of  a  state  should  clearly  appear.  *  *  *  The  very  frame- 
work of  the  federal  government  presupposes  that  the  states  are 
to  be  the  judges  of  their  own  laws ;  and  it  is  not  for  the  federal 
courts  to  interpose,  unless  some  provision  of  the  federal  constitu- 
tion has  been  violated.  It  is  not  pretended  in  this  case  that  any 
federal  question  is  raised." 

The  action  of  the  state  officers  in  declaring  the  amendment  to 
be  adopted  was  held  to  be  conclusive,  and  the  validity  of  the 
amendment  was  not  inquired  into. 

A  precisely  opposite  position  was  taken  in  the  later  case  of 
Knight  v.  Shelton.40  In  this  case  a  suit  for  damages  was  brought 
against  election  judges  because  of  their  refusal  to  receive  a  vote 
in  the  election  of  a  member  of  the  Federal  House  of  Representa- 

^Knight  v.  Shelton  (1905)  134  Fed.  423  held  invalid  an  Arkansas 
amendment   of    1892. 

38  (1888)  34  Fed.  204. 

"(ioos)  134  Fed.  423.  Knight  v.  Shelton  and  Smith  v.  Good*  are,  of 
course,  easily  distinguishable  on  the  ground  that  in  the  first  case  no  Federal 
question  was  involved,  while  in  Knight  v.  Shelton  a  Federal  question  was 
raised  as  to  the  right  to  vote  for  members  of  Congress.  But  whether 
the  plaintiff  had  been  improperly  deprived  of  such  right  depended  upon 
an  amendment  which  had  been  acted  upon  by  the  State  as  valid  for 
twelve  years,  and  which  had  not  been  passed  upon  by  the  state  courts. 
The  validity  of  this  amendment  depended  not  upon  Federal  but  upon 
state  constitutional  grounds.  Federal  courts  have  not  assumed  until  re- 
cently to  pass  upon  the  validity  of  state  enactments  as  tested  by  state 
constitutions. 
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tives,  and  the  defendant  set  up  an  Arkansas  constitutional  amend- 
ment of  1892  which  required  the  payment  of  a  poll  tax  in  order 
to  qualify  a  voter.  The  validity  of  this  amendment  was  denied, 
but  it  had  been  declared  adopted  by  the  proper  state  authorities, 
and  had  never  been  passed  upon  by  the  state  court.  The  Federal 
court  held  that  the  amendment  had  not  been  adopted,  because  not 
approved  by  a  "majority  of  the  electors  voting"  at  the  election  of 
1892,  as  required  by  the  state  constitution. 

In  Knight  v.  Shelton  the  question  was  not  raised  as  to  the 
impropriety  and  possible  inconvenience  of  a  Federal  court's  passing 
upon  the  validity  of  a  state  constitutional  amendment  as  tested  by 
the  requirements  of  the  state  constitution.  It  happens  that  the 
Arkansas  court  has  in  a  later  case  taken  a  view  similar  to  that 
taken  by  the  Federal  court,41  but  suppose  it  had  taken  a  contrary 
view,  and  should  insist  upon  treating  as  valid  an  amendment  which 
the  Federal  court  had  declared  invalid.  We  should  then  have 
the  absurd  situation  of  an  amendment  valid  in  the  state  courts 
and  at  the  same  time  invalid  in  the  Federal  courts,  unless  the 
Federal  courts  should  follow  the  state  decision  after  it  is  rendered. 
The  better  rule  would  be,  as  stated  in  Smith  v.  Good,  to  leave  the 
determination  of  such  questions  to  the  state  courts,  where  no 
Federal  constitutional  question  is  involved,  and  for  the  Federal 
courts  to  follow  the  state  decisions.  However,  the  position  taken 
in  Knight  v.  Shelton  is  probably  the  one  which  will  prevail,  for 
it  is  in  line  with  the  recent  attitude  of  the  Federal  courts  in  deter- 
mining the  constitutionality  of  state  laws  as  tested  by  state  constitu- 
tional principles,  independently  of  state  judicial  action.42 

Perhaps  enough  has  been  said  to  indicate  the  extent  of  judicial 
control  over  the  amending  process.  It  may  now  be  worth  while 
to  inquire  as  to  the  manner  in  which  such  control  is  exercised.  In 
most  of  the  cases  which  have  come  before  the  courts,  the  validity 
of  amendments  has  been  denied  in  cases  which  have  arisen  after 
they  have  been  submitted  to  the  people  and  have  been  declared 
adopted,  and  it  is,  of  course,  always  proper  to  attack  an  amend- 
ment in  this  manner.  But  the  question  has  arisen  several  times 
as  to  the  extent  to  which  the  courts  may  interfere  and  prevent  the 
submission  to  the  people  of  amendments  which  they  consider  to 
have  been  improperly  proposed.  It  has  already  been  said  that  the 
duties  of  executive  officers  with  respect  to  publication  and  submis- 

"Rice  v.   Palmer   (1906)   78  Ark.  432. 
"Prof.  Henry  Schofield  in  3  111.  L.  Rev.  195. 
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sion  are  ministerial  in  character  and  may  be  enforced  by  manda- 
mus.43 These  acts  are  necessary  incidents  to  the  amending  process, 
and  a  mandamus  in  such  cases  is  an  aid  to  the  amending  process. 
But  suppose,  that  upon  the  hearing  for  mandamus,  the  court  should 
find  that  some  essential  requisite  of  a  valid  amendment  had  been 
omitted,  may  the  court  decline  to  issue  the  writ  upon  the  ground 
that  submission  is  improper  because  the  amendment  would  be  in- 
valid even  if  approved  by  the  people;  that  is,  that  the  popular 
submission  would  in  any  case  be  ineffective?  And,  under  similar 
circumstances,  would  it  be  proper  for  the  courts  to  enjoin  such 
submission?  Under  circumstances  similar  to  those  just  referred 
to,  the  California  supreme  court  has  declined  to  issue  mandamus 
to  compel  submission,44  and  in  another  case  the  court  has  actually 
restrained  such  submission.45  In  Missouri  the  court  was  asked 
to  enjoin  the  submission  of  an  amendment  but  declined  to  do  so 
because  it  found  no  reason  for  taking  such  action,  although  its 
attitude  seems  to  indicate  that  it  considered  an  injunction  to  be 
proper  should  it  have  found  the  proposal  defective.  The  court 
said: 

"The  power  and  jurisdiction  of  the  judiciary  to  declare  a  pro- 
posal for  an  amendment  to  the  constitution  ineffectual,  and  to 
arrest  its  submission  to  the  people,  which  we  are  now  called  upon 
to   exercise,   is   coupled   with   far   more    serious   responsibilities" 

than  is  the  exercise  of  the  power  to  annul  a  law.46  To  the  same 
effect  is  a  dictum  in  the  Idaho  case  of  Holmberg  v.  Jones*1  where 
the  court  said: 

"The  only  irregularity  is  the  fact  that  it  [the  amendment]  did 
not  receive  the  votes  of  two-thirds  of  the  members  of  the  house. 
It  cannot  be  questioned  but  that  any  voter  of  the  state,  by  proper 
proceedings   in   the  district   court,   or  in  this  court,  could   have 

"State  ex  rel.  v.  Mason  (1891)  43  La.  Ann.  590;  Commonwealth  v.  Griest 
(1900)    196  Pa.  St.  396;  Warfield  v.  Vandiver  (1905)    101  Md.  78. 

"Hatch  v.  Stoneman    (1885)   66  Cal.  632. 

"Livermore  v.  Waite  (1894)  102  Cal.  113.  See  also  People  v.  Curry 
(1900)    130  Cal.  82. 

"Edwards  v.  Lesueur  (1896)  132  Mo.  410,  43°-  But  the  language 
quoted  above  should  be  read  in  connection  with  the  following  statement: 
"We  have  not  discussed  the  question  whether  the  remedy  by  injunction 
is,  in  any  event,  available  for  the  purposes  contemplated  in  this  case,  be- 
cause defendant  has  expressly  waived  that  question,  and  requested  a 
decision  on  the  broader  grounds  which  we  have  accordingly  considered." 
For  the  use  of  the  injunction  in  connection  with  the  amending  process 
see  also  State  v.  Laylin   (1903)   69  Ohio  St.   1. 

"(1901)   7  Ida.  752,  758. 
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obtained  a  writ  of  prohibition  restraining  the  Secretary  of  State 
from  certifying  the  question  of  adopting  such  proposed  amend- 
ment to  the  various  county  auditors.  The  official  ballot  could  have 
been  protected  against  the  improper  submission  of  such  question, 
and  could  have  been  purged  of  the  presence  of  such  question 
thereon,  by  proper  judicial  proceeding." 

The  California  rule  has  been  expressly  rejected  in  South 
Dakota  and  Colorado.  In  the  South  Dakota  case  of  State  ex  rel. 
Cranmer  v.  Thorson*9  it  was  sought  to  restrain  the  submission  to 
the  people  of  a  proposed  amendment,  upon  the  ground  that  the 
constitutional  requirements  had  not  been  complied  with.  The 
court  declined  to  act  and  said : 

"Power  to  amend  the  constitution  belongs  exclusively  to  the 
legislature  and  electors.  It  is  legislation  of  the  most  important 
character.  This  court  has  power  to  determine  what  such  legisla- 
tion is,  what  the  constitution  contains,  but  not  what  it  should  con- 
tain. It  has  power  to  determine  what  statutory  laws  exist,  and 
whether  or  not  they  conflict  with  the  constitution;  but  it  cannot 
say  what  laws  shall  or  shall  not  be  enacted.  It  has  the  power,  and 
it  is  its  duty,  whenever  the  question  arises  in  the  usual  course  of  liti- 
gation, wherein  the  substantial  rights  of  any  actual  litigant  are 
involved,  to  decide  whether  any  statute  has  been  legally  enacted, 
or  whether  any  change  in  the  constitution  has  been  legally  effected, 
but  it  will  hardly  be  contended  that  it  can  interpose  in  any  case  to 
restrain  the  enactment  of  an  unconstitutional  law.  *  *  *  If 
they  [the  courts]  cannot  prevent  the  legislature  from  enacting 
unconstitutional  laws,  they  cannot  prevent  it  and  the  electors  from 
making  ineffectual  efforts  to  amend  the  constitution." 

In  this  case  the  court  also  said : 

"It  has  not  been  shown,  nor  can  it  be  imagined,  in  what  manner 
the  relator  will  be  injured  by  the  contemplated  action  of  defendant. 
If  the  legislature  has  proceeded  properly,  and  its  proposed  amend- 
ment shall  be  ratified  by  the  people,  the  relator  will  have  no  legal 
cause  of  complaint,  because,  as  a  good  citizen  of  the  state,  he  will 
be  bound  to  cheerfully  accept  the  lawfully  expressed  will  of  a 
majority  of  its  sovereign  electors.  If,  on  the  other  hand,  the  action 
of  the  legislature  was  such  as  to  render  any  answer  to  the  question 
[submitted  to  the  voters]  inoperative,  the  constitution  will  not  be 
modified,  and  no  one  will  be  affected.  Any  additional  burden 
which  might  result  to  relator,  as  a  taxpayer,  by  reason  of  submit- 
ting this  question  at  a  general  election,  is  too  trifling,  fanciful  and 
speculative  for  serious  consideration.  *  *  *  Having  failed  to 
show  that  he  will  be  injured  by  the  intended  action  of  defendant, 
the  relator  is  not  entitled  to  have  it  enjoined,  or  its  regularity 
investigated,  in  this  action." 

48  (1896)  9  S.  D.  149. 
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In  People  ex  rel.  O'Reilly  v.  Mills,49  it  was  sought  to  enjoin 
the  Secretary  of  State  of  Colorado  from  publishing  a  proposed 
amendment  as  required  by  the  constitution,  before  its  submission 
to  the  people.  In  declining  to  issue  an  injunction  the  supreme 
court  of  Colorado  said : 

"In  amending  the  constitution  the  voters  become  the  body  which 
finally  give  vitality  to  proposed  amendments  or  refuse  to  make  a 
change  by  rejecting  them.  The  exercise  of  this  power  is  as  much 
a  step  in  passing  and  considering  proposed  legislation  of  this  char- 
acter as  any  the  general  assembly  must  take  in  passing  ordinary 
statute  laws.  The  judicial  department  can  no  more  interfere  with 
such  legislation  or  the  successive  steps  necessary  to  be  taken  to 
amend  the  constitution  than  it  can  with  the  general  assembly  in 
the  passage  of  other  laws,  because  the  judicial  cannot  directly 
interfere  with  the  functions  of  the  legislative  department." 

The  principle  announced  by  the  Colorado  and  South  Dakota 
courts  may  be  stated  as  follows :  The  courts  have  no  power  to 
interrupt  the  process  of  amendment,  before  it  is  complete,  to  re- 
strain a  popular  vote  upon  a  constitutional  proposal,  even  though 
they  may  be  clearly  of  the  opinion  that  the  popular  vote  will  be 
ineffective  because  of  defects  already  apparent  in  the  method  of 
proposal.  They  must  wait  until  the  amending  process  is  fully 
completed,  and  then  pass  upon  the  validity  of  the  amendment  if 
this  question  is  properly  presented  in  litigation  before  them.  In 
accordance  with  this  view  it  would  seem  that  the  courts  should 
compel  by  mandamus  administrative  acts  incident  to  the  amending 
process ;  that  is,  the  administrative  acts  should  be  treated  as  duties 
commanded  by  the  constitution  after  the  legislative  proposal,  which 
may  be  regarded  as  presumably  valid  and  not  subject  to  review  in 
an  ex  parte  proceeding.  Under  this  view  the  courts  may  neither 
restrain  the  submission  nor  decline  to  compel  it,  because  either  of 
these  is  a  direct  interference  with  legislative  action,  the  one  positive 
in  absolutely  preventing  submission,  the  other  negative  in  that  it 
does  not  enforce  a  purely  ministerial  duty  in  aid  of  the  amending 
process. 

Theoretically  this  view  is  the  better  one.  The  process  of 
amendment  is  a  process  of  superior  legislation,  and  the  courts 
ordinarily  decline  to  interfere  with  the  process  of  legislation, 
although  they  may  always  pass  upon  the  validity  of  the  completed 
product  of  such  process.     The  question  as  to  how  far  the  courts 

*"(i902)  30  Colo.  262. 
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shall  depart  from  this  principle  in  controlling  the  amending  process 
is  particularly  important  in  view  of  the  introduction  of  the  referen- 
dum on  ordinary  legislation.     In  Oregon,  for  example,  a  measure 
may  be  initiated  by  the  people  or  by  the  legislature  and  then  sub- 
mitted to  the  people  for  approval.    The  submission  of  laws  for  pop- 
ular approval  in  Oregon  and  in  several  other  States  makes  such  pop- 
ular submission  an  integral  step  in  the  process  of  ordinary  legisla- 
tion.  But  the  courts  at  present  decline  to  interfere  with  the  process 
of  legislation,  and  wait  until  the  validity  of  a  law  is  attacked  before 
them.    What  is  likely  to  be  the  attitude  of  the  courts  with  reference 
to  laws    (and  constitutional  amendments)    enacted  by  a  popular 
vote?     In  theory  the  courts  should  not  interfere  to  prevent  sub- 
mission  (even  though  the  proposal  be  clearly  defective  and  in- 
valid), for  this  is  a  legislative  act,  and  under  the  principle  of  the 
separation  of  powers  the  courts  will  not  interfere  with  legislative 
acts.     But  heretofore  it  would  have  been  necessary  to  interfere 
with  the  deliberations  of  a  legislative  body  in  order  to  restrain 
legislation,  and  such  an  action  would  be  clearly  indefensible.    But 
with  laws   (and  amendments)   enacted  after  a  referendum,  there 
are  several  distinct  steps  in  the  legislative  process,  one  of  which, 
the  act  of  submission,  may  be  considered  purely  ministerial  and 
may,  in  practice,  be  enjoined  without  interfering  with  the  action 
of  the  ordinary  legislative  body  of  the  State;  that  is,  under  a  sys- 
tem of  popular  legislation  it  is  easy  for  the  courts,  without  seri- 
ously crippling  a  co-ordinate  department  of  the  government,  to 
interfere  and  prevent  a  law's  being  enacted.     This  practical  dif- 
ference will  probably  incline  the  courts  to  take  the  view  of  the 
California  court  rather  than  that  held  in  South  Dakota  and  Colo- 
rado.    So  in  the  States  which  have  adopted  the  referendum,  it 
is  probable  that  the  courts  will  restrain  the  submission  of  a  law 
if  they  consider  the  proposed  law  defective.     For  example,  if  an 
Oregon  law  were  proposed  by  initiative  petition,  but  did  not  com- 
ply with  the  constitutional  requirement  concerning  its  title,  we  may 
expect  that  the  courts  should  restrain  the  submission  of  the  pro- 
posal to  the  people,  on  the  ground  that  it  is  invalid,  and  that  the 
popular  vote  would  in  any  case  be  ineffective.     This  rule  would 
have  the  advantage  of  obtaining  a  judicial  decision  upon  the  valid- 
ity of  a  law  at  the  earliest  possible  moment,  but  it  has  the  dis- 
advantage of  having  such  a  question  passed  upon  in  an  ex  parte 
proceeding,  and  of  extending  still  further  the  judicial  control  over 
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legislation.  Yet,  as  has  already  been  suggested,  the  judicial  con- 
trol over  the  processes  of  amendment  and  of  popular  legislation 
(by  the  referendum)  will  probably  be  established  along  the  lines 
laid  down  by  the  California  court. 

In  Livermore  v.  Waite  submission  was  restrained  because,  in 
the  opinion  of  the  court,  the  proposed  amendment  was  invalid  in 
substance.  Under  this  view  it  would  seem  that  a  court  might 
restrain  the  submission  of  a  referendum  law  or  of  a  proposed 
amendment  on  the  ground  that  it  violated  the  "due  process  of  law" 
or  "equal  protection  of  the  laws"  clauses  of  the  Federal  Constitu- 
tion, or  upon  the  ground  that  the  proposal  might  for  any  other 
reason  be  invalid  in  substance.  But  such  a  judicial  position  would 
hardly  be  taken,  and  the  courts,  if  restraining  submission  would 
probably  do  so,  as  a  rule,  only  because  of  irregularities  in  the  form 
or  process  of  proposal. 

The  preceding  discussion  has  related  to  the  control  of  the  courts 
over  the  form  and  process  of  amendment,  and  it  will  be  well  now 
to  discuss  the  subject  of  judicial  control  over  the  substance  and 
content  of  amendments.  In  the  case  of  Livermore  v.  Waite50  the 
supreme  court  of  California  restrained  the  submission  of  an  amend- 
ment changing  the  seat  of  government  to  San  Jose,  on  condition 
that  a  capitol  site  and  one  million  dollars  should  be  donated  by  the 
new  seat  of  government,  and  providing  that  the  Governor,  Secre- 
tary of  State,  and  Attorney-General  should  approve  the  site.  In  re- 
straining the  submission  of  this  proposal  the  court  said  that  the 
legislature  had  no  authority  to  propose  an  amendment  which  did 
not  become  effective  immediately  upon  its  adoption  by  the  people, 
without  being  dependent  upon  the  will  of  other  persons.  This 
restriction  upon  the  amending  process  was  one  discovered  by  the 
California  court  and  was  not  based  upon  any  provision  of  either 
state  or  Federal  constitutions.  In  a  precisely  parallel  case  which 
arose  in  Missouri  only  two  years  after  the  California  decision,  the 
Missouri  court  took  the  opposite  view  that  whether  the  amend- 
ment became  effective  immediately  upon  popular  ratification  was 
immaterial.51  The  California  decision  is  indefensible;  it  cannot 
be  justified  and  can  be  explained  only  upon  the  view  that  the  court 
had  determined  to  prevent  the  submission  of  the  amendment  for 
removing  the  capital,  and  could  find  no  better  reason  to  present 

"(1894)   102  Cal.  113. 

"Edwards  v.  Lesueur   (1896)    132  Mo.  410. 
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for  its  action.  The  California  decision  aside,  it  may  be  stated 
somewhat  broadly  that,  except  as  tested  by  specific  limitations  in 
state  and  Federal  constitutions,  an  amendment  is  not  subject  to 
judicial  control  as  to  its  substance  and  content, — the  courts  have 
no  right  to  determine  what  a  constitution  shall  contain  or  the  char- 
acter of  the  amendments  which  may  be  enacted.62  The  Federal 
Constitution  is,  of  course,  superior  to  a  state  constitution,  and  any 
amendment  conflicting  with  the  Federal  instrument  is  invalid.  So 
too  as  to  any  specific  limitations  in  state  constitutions  upon  the 
subject  matter  of  amendments.  However,  in  the  present  state 
constitutions  there  are  practically  no  restrictions53  upon  the  char- 
acter of  proposed  amendments,  although  such  restrictions  were 
more  common  in  some  of  the  earlier  instruments,  as  in  the  Dela- 
ware constitution  of  1776,  the  Arkansas  constitution  of  1836,54 
and  the  Mississippi  constitution  of  1868.  Where,  for  example,  a 
constitution  expressly  specified  that  its  bill  of  rights  should  not 
be  subject  to  amendment,  such  a  restriction  while  unwise  in  policy, 
would  properly  be  subject  to  enforcement  by  the  courts. 

"There  can  be  no  doubt  that  any  amendment  proposed  in  vio- 
lation of  these  provisions  would  be  declared  by  the  courts  to  be 
void,  for  neither  would  the  legislature  have  the  power  to  propose 
nor  the  people  to  adopt  them.  To  decide  otherwise  would  be  to 
"hold  that  the  legislature  can  constitutionally  do  an  act  expressly 
forbidden  by  the  constitution ;  and  that  the  people  by  an  unauthor- 
ized vote,  a  vote  recommended  in  violation  of  the  constitution 
*    *    *    can  enact  a  valid  constitutional  amendment."56 

It  may  be  the  constitutional  difficulty  might  in  certain  cases 
"have  been  evaded  by  first  abrogating  the  restriction  by  an  amend- 
ment, and  then  adopting  the  desired  change.  But,  as  has  been 
suggested,  the  state  constitutions  now  in  force  contain  practically 
no   such   restrictions,   and   amendments   are   therefore   subject   to 

"See  also  People  v.  Sours  (1903)  31  Colo.  387-388;  State  ex  rel.  Cran- 
mer  v.  Thorson   (1896)  9  S.  D.   149. 

"Such  restrictions  as  there  are  really  do  not  limit  the  amending  process 
to  any  material  extent.  In  Alabama  "representation  in  the  legislature 
shall  be  based  upon  population,  and  such  basis  of  representation  shall  not 
be  changed  by  constitutional  amendment."  In  Michigan  the  amending 
clause  of  the  constitution  cannot  be  changed  by  an  amendment  initiated 
by  popular  petition. 

"State  v.  Cox  (1848)  8  Ark.  436,  overruled  by  Eason  v.  State  (1851) 
11  Ark.  482.  See  a  discussion  of  these  cases  in  Jameson,  Constitutional 
Conventions    (4th  ed.)    581-586. 

"Jameson,  Constitutional  Conventions   (4th  ed.)   581. 
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judicial  control,  as  tested  by  the  state  constitutions,  with  respect 
to  their  method  of  enactment  only  and  not  with  respect  to  their 
content  and  substance.66 

W.  F.  Dodd. 
Urbana,  III. 

MSee  dictum  in  Louisiana  Ry.  and  Navigation  Co.  v.  Madere  (1909) 
124  La.  635.  Judge  Jameson  suggests  (Constitutional  Conventions  [4th  ed.] 
429-430)  that  where  legislative  details  have  been  inserted  into  a  consti- 
tution, the  courts  might  treat  this  as  an  infringment  upon  the  regular 
legislative  functions  and  hold  such  provisions  invalid  because  not  funda- 
mental in  character.  Judge  Jameson  expressed  his  view  against  any  such 
position  because  "it  would  be  in  effect  to  permit  our  judiciary  to  annul 
the  charters  under  which  they  act,  under  the  pretext  of  striking  from  them 
provisions  not  properly  fundamental,"  and  Oberholtzer  (Referendum  in 
America,  pp.  89-00)  takes  the  same  view.  The  position  suggested  by  Judge 
Jame6on,  if  assumed,  would  vest  in  the  courts  arbitrary  and  unregulated 
discretion  to  control  the  substance  of  both  constitutions  and  statutes,  for 
under  it  a  constitutional  provision  might  be  declared  invalid  as  not  truly 
fundamental  in  character,  and  laws  might  be  annulled  because  in  the  opinion 
of  the  court  they  contained  provisions  which  should  properly  be  inserted 
into  the  constitution.  Such  a  doctrine  has  no  chance  of  being  accepted — 
it  has  nothing  to  be  said  in  its  favor,  and  'he  power  of  the  courts  has 
already  been  pushed  as  far  as  it  is  apt  to  be  pushed  at  present.  In  this 
connection  it  is  interesting  to  note  that  the  Missouri  court  in  the  recent 
case  of  State  ex  rel.  Johnson  v.  Chicago,  Burlington  and  Quincy  Rail- 
road Company  (1905)  195  Mo.  228,  actually  discussed  the  question  as  to 
whether  a  validly  adopted  state  constitutional  amendment  might  not  be 
held  invalid  as  in  violation  of  the  state  constitution.  The  court,  however, 
held  the  amendment  invalid  on  specious  Federal  grounds.  In  People  %>. 
Sours  (1903)  31  Colo.  369,  371,  391-394,  the  point  was  raised  that  a  consti- 
tutional amendment  must  be  an  alteration  of  some  existing  provision  of 
the  constitution,  and  must  not  add  entirely  new  matter  to  the  constitution. 
The  court  properly  declined  to  limit  in  this  manner  the  legislative  power 
to  proposed  amendments. 

Since  the  above  article  was  written  the  Supreme  Court  of  Missouri 
has  decided  the  case  of  State  ex  rel.  Halliburton  v.  Roach  (Mo.,  Aug.  1, 
15,  1910)  130  S.  W.  689.  Here  there  was  presented  to  the  Secretary  of 
State  by  initiative  petition  a  proposed  amendment  dividing  the  State  into 
senatorial  districts ;  the  Secretary  of  State  declined  to  receive  the  petition, 
alleging  that  the  proposed  amendment  was  not  properly  of  a  character 
to  be  inserted  into  the  constitution,  and  he  was  upheld  by  the  State  Su- 
preme Court,  which  said:  "The  initiative  and  referendum  amendment  to 
the  constitution  speaks  of  laws  and  amendments  of  the  constitution.  Mani- 
festly these  terms  are  used  in  their  plain  and  ordinary  sense,  and  in  our 
opinion  the  petitioners  have  no  right  to  undertake  to  put  in  the  constitution, 
which  is  regarded  as  the  organic  and  permanent  law  of  the  State,  mere 
legislative  acts  providing  for  the  exercise  of  certain  powers."  The  Su- 
preme Court  of  Missouri  thus  establishes  for  itself  absolute  power  to  de- 
termine what  provisions  shall  be  inserted  into  the  constitution  of  that 
State  by  means  of  the  initiative  petition,  and  the  same  principle  would 
naturally  apply  to  legislative  proposals  of  amendment.  Now  since  about 
1870  our  State  constitutions  have  been  largely  made  up  of  provisions  not 
fundamental  in  character,  and  if  the  courts  are  to  determine  what  pro- 
visions are  properly  constitutional,  they  in  this  way  assume  an  absolutely 
uncontrolled  discretion  over  the  substance  of  all  state  constitutional  pro- 
visions. But  perhaps  this  case  will  not  be  considered  a  strong  precedent, 
inasmuch  as  it  seems  to  have  been  rendered  necessary  by  political  exi- 
gencies. The  proposed  redistricting  amendment  was  a  Republican  measure. 
A  majority  of  the  court  were  Democrats. 
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The  statement  is  often  made  that  the  main  principles  of  the 
patent  law  are  developed  and  fixed.  This  statement  is  generally 
true,  but  like  any  such  broad  assertion,  it  is  open  to  qualification. 
Of  course,  should  procedural  law  be  regarded  an  integral  part  of 
the  patent  law,  then  that  assertion  would  be,  in  large  measure, 
cancelled.  But  the  evils  and  inefficiency  of  Federal  procedure  are 
general;  and  while  they  have  been  a  peculiar  affliction  in  the 
patent  law,  as  I  have  pointed  out  elsewhere,1  they  are  curable  by 
a  general  revision  of  equity  practice  in  the  United  States  courts. 
Among  the  qualifications  of  the  statement  that  the  main  principles 
of  the  patent  law  are  developed  and  fixed,  none  is  so  important  as 
certain  features  of  the  law  of  damages  and  profits. 

It  is  the  purpose  of  this  article,  not  to  present  a  complete  review 
of  the  subject  of  damages  and  profits,  but  to  show  the  develop- 
ment of  one  phase,  which  it  is  believed  has  gone  far  afield  and 
astray;  and  to  indicate  the  very  simple  remedy  for  an  evil  which, 
born  of  judicial  academics,  comes  near  to  defeating  the  plain, 
proper  and  just  ends  of  the  Federal  statute. 

While  we  are  all  familiar  with  the  fact  that  the  statute  pro- 
vides for  the  recovery  of  damages  for  infringement  in  an  action 
at  law2  and  for  the  recovery  of  profits  and  damages  by  action  in 
equity,3  it  may  be  well  to  revert  to  some  of  the  fixed  measures 
and  criteria  by  which  a  jury  is  to  be  governed  in  the  assessment 
of  damages,  or  a  court  of  equity  in  determining  profits  or  damages. 

Very  early  in  the  history  of  the  patent  law  the  fundamental 
proposition  that  only  actual  damages  may  be  recovered  was  laid 
down  by  Mr.  Justice  Woodbury.4  This  rule  was  applied  by  Mr. 
Justice  Grier  in  Seymour  v.  McCormick*  in  the  familiar  statement 
that  a  jury  "can  find  only  such  damages  as  have  actually  been 
proved  to  be  sustained."  This  rule,  of  course,  applies  equally  to 
damages  in  equity ;  and  profits,  which  Mr.  Justice  Swayne  defined 
in  Rubber  Co.  v.  Goodyear6  as  "the  gain  made  upon  any  business 

^orth   American    Review,    June,    1910. 

*R.    S.   §§  4919,  4920- 

*R.   S.   §  4921. 

4Hogg  v.   Emerson   (1850)    11  How.  587,  608. 

'(1853)   16  How.  480. 

•(1869)    9  Wall.   788. 
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or  investment,  when  both  the  receipts  and  payments  are  taken  into 
the  account;"  and  conversely,  as  Mr.  Justice  Miller  said,  "profits 
are  not  the  primary  or  true  criterion  of  damages  for  infringement 
in  an  action  at  law."  Moreover,  profits  must  be  limited  to  what 
the  defendant  realized,  not  what  he  might  have  realized.7  But 
this,  of  course,  does  not  mean  profits  on  the  business;  for 
one  may  embark  upon  an  enterprise  which,  as  a  whole,  is 
unsuccessful,  but  still  be  liable  for  profits  for  infringement,  as 
Judge  Coxe  cleverly  states  it,  "upon  the  theory  that  but  for  the 
use  of  the  infringing  machine,  he  would  have  lost  more  money."8 

It  is  to  be  noted  that  the  terms  "damages"  and  "profits"  are 
often  used  loosely  by  the  courts — the  former  being  employed  fre- 
quently when  the  latter  is  meant.  And  it  is  also  to  be  remarked 
that  this  practice  is  not  without  justification ;  for  since  the  defend- 
ant's gains  (profits)  is  one  measure  of  damages,  and,  since  in  the 
end,  the  defendant  in  equity  cannot  undo  his  past  further  than  to 
pay  for  his  tort,  the  distinction  is  lost  in  the  check  that  satisfies 
the  judgment.  But  if  the  distinction  between  damages  and  profits 
is  employed  as  a  working  theory — as  we  use,  for  example,  the 
theory  of  evolution — it  is  highly  useful.  It  is  only  when  we  make 
the  theoretical  distinction  between  damages  and  profits  the  essence 
of  things,  as  the  courts  sometimes  have  done — just  as  some  have 
mistaken  the  theory  of  evolution  for  the  person  of  the  Almighty — 
that  mischief  begins.  A  bright  and  shining  example  of  such  error 
is  to  be  found  in  the  dictum,  well  illustrated  in  Yesbera  v.  Hardesty 
Manufacturing  Co.,0  that  the  statute  giving  a  court  of  equity 
authority  to  increase  damages,  in  its  discretion,  as  in  law  actions, 
does  not  apply  to  damages  computed  on  the  basis  of  profits.  That 
is  to  say,  if  I  prove  damages  in  an  action  at  law,  in  terms  of  the 
defendant's  gains  (profits)  the  court  may  increase  the  sum  not 
exceeding  three  times  the  amount  proved;  while  if  I  prove  my 
losses  in  an  action  in  equity  in  the  same  terms,  the  plain  statement 
and  plainer  intent  of  the  statute  does  not  apply,  and  the  damages 
shown  in  terms  of  profits  cannot  be  increased. 

If,  to  these  generalizations,  we  add  the  remark  that,  when  the 
entire  gains  of  the  defendant  are  due  to  the  infringement,  his  entire 
gains  are  the  profits  due  the  complainant,10  and  also  that,  where 

TBurdell  v.  Denig  (1875)  92  U.  S.  716;  Livingston  v.  Woodworth  (1853) 
15  How.  546;  Dean  v.   Mason    (1857)    20  How.   198. 
"Brown  Bag  Filling  Machine  Co.  v.  Drohen   (1910)    175  Fed.  576. 
•(1908)    166  Fed.   120. 
"Elizabeth  v.  American  Pavement  Co.   (1877)   97  U.  S.   126. 
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the  defendant's  entire  profits  were  derived  from  the  infringement, 
his  profits  are  the  plaintiff's  damages,11  we  shall  have  narrowed 
the  field  of  inquiry  materially.  But  still  the  field  is  large.  As  Mr. 
Justice  Grier  said : 

"There  cannot,  in  the  nature  of  things,  be  any  one  rule  of 
damages  which  will  equally  apply  to  all  cases..  The  mode  of  ascer- 
taining actual  damages  must  necessarily  depend  upon  the  peculiar 
nature  of  the  monopoly  granted."12 

And  we  find  the  wisdom  of  this  statement  in  the  decisions  of 
that  great  court,  which  has  never  established  one  measure  as  the 
measure.  For  example,  reading  out  from  this  general  statement, 
we  find  one  measure  to  be  the  profit  made  by  the  defendant  and 
that  lost  by  the  plaintiff;13  another,  where  profits  are  the  proper 
measure,  it  is  the  profits  which  the  infringer  makes;1*  another, 
established  license  fees  are  the  best  measure  of  damages  that  can 
be  used  ;15  another,  evidence  of  an  established  royalty  will  un- 
doubtedly furnish  the  true  measure  of  damages.16 

Thus  we  find  in  this  seeming  complexity  of  rulings  a  steady 
and  consistent  effort  on  the  part  of  the  courts  to  mete  out  even- 
handed  justice  to  all — to  the  inventor  whose  rights  have  been 
pirated,  to  the  manufacturer  whose  business  is  dependent  upon  a 
patent  monopoly,  to  the  defendant  who  ranks  no  higher  than  an 
ordinary  thief  (but  who  still  has  rights),  and  to  the  defendant  who, 
though  mistaken,  has  acted  in  good  faith  according  to  his  lights 
upon  the  facts  and  the  law.  And  the  courts  have  even  gone  farther, 
as  we  shall  see  in  the  case  of  Doten  v.  City  of  Boston,11  and  in  the 
absence  of  any  measure  or  criteria,  meted  out  justice  according  to 
the  conscience  of  the  chancellor.  Thus  far  little  but  commendation 
can  be  spoken  for  the  development  of  the  law  of  damages  and 
profits.  In  fact,  it  might  be  said  the  law  of  damages  and  profits 
is  wholly  above  serious  criticism ;  for  the  evil  intimated  at  the 
outset  lies  in  the  law  of  the  evidence  of  damages  and  profits,  rather 
than  in  any  established  measures  or  criteria.  It  is  to  that  end  that 
we  now  turn. 

uHurlbut  v.   Schillinger   (1888)    130  U.   S.  456. 
"Seymour  v.  McCormick   (1853)   16  How.  480. 
"Philip  v.  Nock   (1873)   84  U.   S.  460. 
"Burdell  v.  Denig  (1875)   92  U.  S.  716. 
"Clark  v.  Wooster   (1886)    119  U.   S.  322. 
"Birdsall  v.  Coolidge   (1876)   93  U.  S.  64. 
"(1905)   133  Fed.  406. 
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Perhaps  the  statement  of  Mr.  Justice  Woodbury,  above  referred 
to,  that  only  actual  damages  may  be  recovered,  which  has  given 
rise  to  such  statements  as  "actual  damages  must  be  actually  proved," 
and  the  like,  which  pervades  both  opinions  and  text-books,  warped 
the  working-out  of  the  rules  of  evidence  of  damages  and  profits. 
Certain  it  is  that  the  undercurrent  of  decision  came  to  the  surface 
in  Garretson  v.  Clark,16  and  has  wound  its  devious  course  through 
the  valley  of  invention  and  emptied  into  the  dead  sea  of  doubt  and 
disorder  marked  by  Westinghouse  v.  New  York  Air  Brake  Co.,19 
McSherry  Manufacturing  Co.  v.  Dowagiac  Manufacturing  Co.,20 
and  Westinghouse  Electric  Co.  v.  Wagner  Electric  Co.21 

Let  us  get  clearly  before  us  the  case  of  Garretson  v.  Clark. 
Garretson  had  a  patent  on  a  mop-head — a  narrow,  improvement 
patent.  Clark  infringed  it.  Before  the  master  in  chancery,  George 
J.  Sicard,  Esq.,  afterwards  law  partner  of  President  Cleveland, 
Garretson  proved  the  entire  profits  Clark  had  made  on  mops — mop- 
stick,  mop-head,  clamp  and  all.  Counsel  for  Clark  presented  to 
the  master  as  a  request  to  find,  the  following : 

"The  patentee  must  in  every  case  give  evidence,  tending  to 
separate  or  apportion  the  defendant's  profits  and  the  patentee's 
damages  between  the  patented  feature  and  the  unpatented  features, 
and  such  evidence  must  be  reliable  and  tangible,  and  not  conjectural 
or  speculative;  or  he  must  show,  by  equally  reliable  and  satisfac- 
tory evidence,  that  the  profits  and  damages  are  to  be  calculated 
on  the  whole  machine,  for  the  reason  that  the  entire  value  of  the 
whole  machine,  as  a  marketable  article,  is  properly  and  legally 
attributable  to  the  patented  feature." 

Stated  briefly  and  in  the  proper  order,  the  rule  amounts  to 
this: 

1.  If  the  complainant  claims  the  entire  profits  of  the  defendant 
arising  from  the  infringement,  he  must  prove  conclusively  that 
all  of  the  profits  were  directly  due  to  the  patented  feature. 

2.  If  the  complainant  cannot  so  claim,  he  must  prove  conclu- 
sively exactly  what  part  or  portion  of  the  profits  were  due  to  the 
patented  feature. 

The  master  so  found,  quoting  exactly  the  request  of  counsel 
for  Clark.  Judge  (afterwards  Justice)  Blatchford  confirmed  the 
master's  report,  and  made  this  request  to  find  a  part  of  his  opinion 

"(1884)  in  U.  S.  120. 

"(1905)  140  Fed  545. 

"(1908)  160   Fed.   948. 

"(1909)  173  Fed.  361. 
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— verbatim,  but  without  quotation  marks.  The  Supreme  Court 
affirmed  Judge  Blatchford,  and  quoted  this  request  to  find;  and 
so  it  has  come  down  the  stream  of  decision,  bearing  a  wrong  label 
and  doing  what  damage  it  might.22 

The  first  inquiry  is,  was  this  rule  of  segregation  novel  and 
original  in  the  Mop  case?  From  the  opinion  of  Judge  Blatchford, 
the  affirmance  by  the  Supreme  Court,  and  the  profound  salaams 
of  bench  and  bar  to  this  day,  one  would  suppose  so.  But  such  is 
not  the  case.  Every  essential  and  sound  principle  of  the  Mop 
case  had  been  stated  in  such  cases  as  Rubber  Co.  v.  Goodyear,2* 
Seymour  v.  McCormick,2*  and  Mowry  v.  Whitney.2*  Counsel  for 
Clark  drew  from  these  cases  a  request  to  find  in  the  most  rigorous 
terms  those  decisions  would  warrant,  and  placed  the  entire  burden 
of  proof  upon  the  complainant.  Adopted  by  master  in  chancery, 
circuit  judge  and  Supreme  Court  Justice,  this  request  to  find  be- 
came the  law.  The  previous  decisions  did  not  so  definitely  fix  the 
burden  of  proof ;  they  did  not  place  every  whit  of  the  burden  solely 
upon  the  complainant  or  plaintiff.  Hence  the  only  novelty  that  can 
be  predicated  of  this  pronouncement  is  that  it  established  upon,  or 
imposed  upon,  the  existing  law  an  inflexible,  arbitrary,  iron-clad 
rule  of  evidence  fraught  with  serious  consequences. 

The  next  inquiry  is,  to  what  point  has  this  rule  arrived?  The 
case  of  W esti rig  house  v.  New  York  Air  Brake  Co.2S  marks  one 
limit,  and  Westinghouse  Electric  Co.  v.  Wagner  Electric  Co.21 
marks  another.  In  the  former  case  the  master,  instructed  by  most 
learned  counsel,  found  profits  in  the  sum  of  $49,533,  and  damages 
due  to  diversion  of  business  in  the  sum  of  $193,978 — a  total  of 
$243,511.    The  circuit  judge  sent  the  report  back 

"for  the  purpose  of  making  a  computation  of  profits  and  damages 
based  upon  the  sales  by  the  defendant  of  the  quick-action  valves  of 
the  patent  only,  separated  from  those  upon  the  complete  equip- 
ments." 

"The  counsel  who  drew  this  request  to  find  upon  a  half-sheet  of  legal 
cap  was  the  writer's  brother,  the  late  Justice  Francis  A.  Macomber.  From 
him  and   from  Mr.   Sicard  the   facts   were  learned. 

In  connection  with  this  note,  personal  in  character,  it  should  be  stated 
that,  while  the  two  decisions  severely  criticised  were  both  cases  involving 
Westinghouse  interests,  the  writer  is  not,  and  never  has  been,  in  any 
way  connected  with  those  interests. 

"(1869)    9  Wall.   788. 

"(1853)    16  How.  480. 

"(1871)    81    U.    S.   620. 

"(1905)    140  Fed.  545. 

"(1909)    173  Fed.  361. 
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In  other  words,  to  apply  the  Mop  case  rule  strictly.  The  master 
did  so,  and  reported  profits  at  $36,945  and  damages  at  $128,737 — 
a  total  of  $165,682.  This  report  was  confirmed  by  Judge  Wheeler, 
but  upon  appeal  the  entire  recovery  was  swept  away,  because 

"it  was  incumbent  upon  them  [the  complainants]  to  prove  that  the 
entire  value  of  defendcmi's  quick-action  valve  as  a  marketable  arti- 
cle was  properly  and  legally  attributable  to  the  patented  features. 
What  they  did  prove,  and  all  they  proved,  was  that  purchasers  of 
triple  valves  generally  demanded  some  form  of  quick-action  valves, 
and  that,  except  to  a  very  limited  extent,  purchasers  could  not  be 
found  for  valves  without  these  features.  This  falls  short  of  proof 
that  only  the  patented  form  could  supply  the  demand,  and  does  not 
meet  the  requirements  of  the  second  branch  of  the  rule" 

in  the  Mop  case. 

Hence,  to  the  two  requirements  of  the  Mop  case  rule  must  be 
added, — 

3.  Having  made  complete  segregation  and  having  proved  exact 
profits,  the  complainant  must  also  prove  that  not  one  cent  of  suth 
profits  could  Ixave  arisen  in  any  other  way;  and  if  he  fails  so  to 
prove,  even  to  the  last  penny,  he  fails  of  any  recovery. 

Now  take  the  case  of  Wcstinghouse  Electric  Co.  v.  Wagner 
Electric  Co.2S  The  patent  was  basic  upon  a  certain  type  of  con- 
verter. No  converter  could  be  made  to  do  the  particular  work  for 
which  it  was  designed  without  infringing  the  basic,  essential  fea- 
tures of  the  patent.  The  defendant  infringed.  This  was  found  by 
both  courts.  The  defendant  also  made  some  converters  with  a 
small,  and  apparently  immaterial  omission — evidently  so  because 
the  converter  did  the  same  work.  So  changed  the  court  held  non- 
infringement (whether  justifiable  in  view  of  a  previous  construc- 
tion of  the  patent  by  another  appellate  court  matters  not)  ;  and 
because  the  complainant  failed  to  definitely  segregate  the  unques- 
tioned infringements  from  the  modified  form  of  converters  be- 
lieved by  complainant  to  be  infringements,  any  recovery  was 
denied. 

This  renders  it  necessary  to  add  another  provision  to  the  Mop 
case  rule, — 

4.  The  rule  of  trustee  ex  ynaleHcio  does  not  apply  to  equity 
causes  involving  patents.  If  the  appellate  court  finds  that  any  part 
whatever  of  the  profits  found  arose  from  a  construction  there  held 
not  to  be  infringement,  the  complainant  is  entitled  to  no  recovery, 
even  upon  the  undisputed  infringing  acts. 

"Supra. 
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It  thus  follows  that,  if  the  complainant  cannot  separate  and 
itemize  the  acts  of  the  defendant  in  prevision  of  an  appellate  ruling, 
it  is  his  fault  and  not  the  defendant's  tort.  It  is  to  be  noted,  how- 
ever, that  Judge  Sanborn  dissents  from  this  holding,  and  gives29  a 
most  lucid  presentation  of  the  law  in  that  case  as  it  should  be. 

But  it  may  be  said  that  neither  in  this  case  nor  in  the  former 
did  the  complainant  make  or  attempt  to  make  such  segregation  as 
the  appellate  courts  required.  Grant  it.  First,  how  did  the  com- 
plainant know  in  advance  that  such  a  construction  was  to  be  put 
upon  the  facts  by  the  appellate  tribunals  ?  Must  proof  of  damages 
and  profits  show  what  may  be  recovered  if  the  appellate  court  holds 
one  way  and  what  may  be  recovered  if  that  court  holds  another 
way  ?  Second,  both  causes  were  in  equity ;  both  ended  in  most  in- 
equitable defeat  to  the  complainant.  The  circuit  judges  were  sub- 
ject to  the  orders  and  instructions  of  the  appellate  courts ;  so  were 
the  masters.  Why  should  there  have  been,  at  the  end,  essentially  a 
verdict  of  no  cause  of  action  by  an  appellate  court,  instead  of  a 
reference  back  and  direction  to  the  trial  court  to  do  equity  accord- 
ing to  the  rulings  of  the  appellate  court  upon  the  law  and  the  facts  ? 

We  might  go  farther  and  present  a  most  remarkable  state  of 
affairs  in  the  Dowagiac  case,  above  mentioned ;  but  these  two  cases 
serve  to  point  the  conclusions.  Let  us  now  state  the  Mop  case  rule 
as  it  now  must  needs  be  read : 

i.  If  the  complainant  claims  the  entire  profits  of  the  defendant 
arising  from  the  infringement,  he  must  prove  conclusively  that  all 
of  the  profits  were  directly  due  to  the  patented  feature. 

2.  If  the  complainant  cannot  so  claim,  he  must  prove  conclu- 
sively exactly  what  part  or  portion  of  the  profits  were  due  to  the 
patented  feature. 

3.  Having  made  complete  segregation  and  having  proved  exact 
profits,  the  complainant  must  also  prove  that  not  one  cent  of  such 
profits  could  have  arisen  in  any  other  way;  and  if  he  fails  so  to 
prove,  even  to  the  last  penny,  he  fails  of  any  recovery. 

4.  The  rule  of  trustee  ex  maleficio  does  not  apply  to  equity 
causes  involving  patents.  If  the  appellate  court  finds  that  any  part 
whatever  of  the  profits  found  arose  from  a  construction  held  there 
not  to  be  infringement,  the  complainant  is  entitled  to  no  recovery, 
even  upon  the  undisputed  infringing  acts. 

"(1909)    173  Fed.  361  at  375- 
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The  rule  of  mitigations  and  deductions  of  damages  and  profits 
in  patent  causes  is  well  settled.  It  has  always  been  required  that 
the  plaintiff  or  complainant  shall  deduct  from  the  gross  sum  those 
proper  items  within  his  purview  to  prove ;  and  also  that,  if  he  fails 
to  make  sufficient  deductions,  the  burden  is  upon  the  defendant  to 
complete  such  deductions.30  In  other  words,  the  burden  of  proof 
is  upon  the  plaintiff  or  complainant  to  the  extent  of  the  proofs 
normally  within  his  reach ;  then  the  burden  shifts,  and  the  defend- 
ant must  establish  those  things  the  evidence  of  which  lies  within 
his  reach. 

Apply  this  rule  to  the  Air  Brake  case.  Certainly,  if  any  proof 
could  be  adduced  to  show  that  even  "to  a  limited  extent,  purchasers 
could  *  *  *  be  found  for  valves  without  those  features,"  that 
evidence  was  within  the  purview  and  power  of  the  defendant  to 
produce,  and  not  in  the  complainant;  and  to  prove  with  exactness, 
withal,  from  its  own  books.  The  complainant  showed  what,  and 
the  best,  it  could.  Suppose  that  it  had  been  the  law  of  segregation, 
as  it  is  the  law  of  deductions  and  mitigations,  that,  when  the  plain- 
tiff or  complainant  has  properly  and  fairly  presented  the  evidence 
within  his  purview  to  establsh  segregation,  the  burden  of  proof 
then  shifts  to  the  defendant — suppose  such  a  common-sense  rule 
applied — there  would  have  been  no  miscarriage  of  justice. 

Turn  now  to  the  Converter  case.  The  books  and  records  to 
show  exactly  how  many  converters  it  had  made  which  infringed 
the  patent  and  the  exact  figures  to  show,  in  mitigation,  the  number 
made  which  embodied  the  modified  form  were  exclusively  in  the 
possession  of  the  defendant.  With  the  proper  shifting  of  the  bur- 
den at  this  point  there  could  hardly  have  been  such  a  miscarriage 
in  equity. 

With  not  so  much  whittling,  after  all,  we  have  sharpened  the 
argument  down  to  a  point  where  it  writes  very  plainly.  It  comes  to 
this: 

First.  The  rule  of  segregation  as  stated  in  Garretson  v.  Clark 
was  but  a  restatement  of  the  principles  long  previously  announced, 
but  with  an  arbitrary,  ironclad,  inflexible,  inequitable  rule  appended. 
In  fact,  it  is  not  wide  of  the  mark  to  say  that  the  appendix  of  the 
Mop  case  added  to  the  existing  law  was  a  vermiform  appendix, 
which  latter  has  been  defined  by  a  great  scientist  as  "physical  evi- 
dence of  original  sin." 

"Warren  v.   Keep   (1894)    155  U.   S.   265. 
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Second.  The  application  and  refinement  of  the  rule  has  led,  not 
only  to  absurdity,  but  to  serious  inequity. 

Third.  The  segregation  rule  is,  even  in  the  rigorous  form  of 
statement  in  the  Mop  case,  proper  and  sound,  provided  that  the 
burden  shall  shift  to  the  defendant  when  the  plaintiff  or  complain- 
ant has  adduced  the  evidence  properly  and  fairly  within  his  power. 

The  proportion  of  great  and  basic  patents  which  dominate  and 
lay  tribute  upon  an  entire  art  is  small.  With  the  advancing  years 
the  proportion  grows  smaller.  The  great  bulk  of  valuable  patents 
are  for  improvements  which  can  lay  tribute  upon  only  a  small  frac- 
tion of  the  gain  in  any  art ;  and  consequently  the  second  part  of  the 
Mop  case  rule  applies  to  the  great  majority  of  cases.  Under  the 
warped  and  narrowed  construction  of  the  segregation  rule  the  pat- 
entee is  substantially  without  hope  of  recovery  of  damages  or 
profits  for  the  piracy  of  his  invention.  Patent  attorneys  no  longer 
hold  out  any  hope  of  recovery  in  any  substantial  degree  to  their 
clients.  The  records  warrant  no  such  hope.  The  effect  of  the  Mop 
case  rule  and  its  construction  may  be  seen  from  this  statement 
which  is,  substantially,  the  statement  made  under  oath  by  a  patent 
attorney  of  long  and  large  experience : 

The  equity  docket  of  the  Southern  District  of  New  York  has 
been  examined,  and  shows,  as  a  fair  average,  that  in  only  four  of 
the  fifty-four  cases  wherein  accountings  were  ordered,  do  any  pro- 
ceedings upon  the  accountings  appear  of  record.31  Why?  Be- 
cause where  there  are  four  cases  which  may  weather  the  Mop  case 
rule,  there  are  fifty  that  cannot.  In  other  words,  the  Mop  case, 
saturated  with  the  alkali  of  judicial  refinement  and  construction 
has  mopped  up  and  wiped  out  all  but  a  trace  of  the  power  of  the 
law  of  damages  and  profits  in  patent  causes  as  provided  for  in  the 
statute. 

But  there  is  a  gleam  of  gray  in  the  East.  The  First  Circuit 
has  had  the  courage  to  find,  from  the  general  evidence,  where  in- 
fringement and  gain  by  the  defendant  were  evident,  but  where 
profits  were  not  provable  by  any  orthodox  rule,  a  substantial  award 
to  the  complainant?2  And  there  is  a  glow  in  the  West  that  fore- 
tells a  better  day.  The  Seventh  Circuit  has  held  that,  where  the 
complainant  did  not  attempt  to  segregate,  and  where  the  defendant 
made  no  attempt  to  show  that  any  part  of  the  profits  were  due  to 
other  factors  than  the  patented  portion,  the  measure  was  the  entire 

"Compl'ts  Rec.  in  Hall  Signal  Co.  v.  General  Ry.  Signal  Co.   (1007)   153 
Fed.  907. 
"Doten  v.   City  of  Boston    (1005)    138  Fed.  406. 
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profits.83  The  time  is  at  hand  when  our  courts  must  recognize  the 
fact  that  the  rule  of  segregation  as  stated  in  the  Mop  case,  is  not 
a  rule  of  damages  or  profits  in  any  proper  sense  of  the  term,  but  a 
rule  of  evidence  in  arriving  at  damages  and  profits ;  and  that  as 
such  it  must  be  construed  to  conform  to  the  larger  and  broader 
and  more  equitable  rules  of  onus  probandi.  With  no  other  change 
than  this,  we  shall  be  able  to  say  with  much  better  grace  that  the 
main  principles  of  the  patent  law  are  developed  and  fixed. 

Wm.  Macomber. 
Buffalo,  N.  Y. 

"Orr  &  Lockett  Co.  v.  Murray  (1008)   163  Fed.  54. 
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NOTES. 

Right  to  Solicit  Customers  of  the  Old  Firm  as  Affected  by  a 
Sale  of  the  Good  Will. — The  legal  concept  of  the  goodwill  of  a  busi- 
ness as  a  determinate  property  right  is  of  comparatively  recent  develop- 
ment. It  is  now,  however,  generally  regarded  as  fundamental  that 
the  advantages  springing  from  the  connection,  relation,  or  "beaten 
pathway"1  created  between  a  firm  and  the  public  by  past  business 
intercourse  constitute  a  distinct  asset  of  calculable  value.2  This  con- 
nection, depending  largely  for  its  permanence  upon  the  associative 
quality  of  a  familiar  firm  name,  trademark  or  characteristic  method 
of  business,  and  liable  consequently  to  injury  from  the  fraudulent  use 

'Rowell  v.  Rowell  (1004)   122  Wis.  1. 

•Bell  v.  Ellis  (1867)  33  Cal.  620;  Tennant  v.  Dunlop  (1809)  97  Va. 
234;  Williams  v.  Wilson  (N.  Y.  1846)  4  Sandf.  Ch.  379;  Matter  of 
Silkman  (N.  Y.  1907)  121  App.  Div.  202;  People  ex  rel.  A.  J.  Johnson  Co. 
v.  Roberts  (1899)  159  N.  Y.  70;  In  re  Randallls  estate  (1889)  8  N.  Y. 
Supp.  653;  Smith  v.  Everitt  (1859)  27  Beav.  446;  and  see  8  Columbia 
Law  Review  56. 
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by  others  of  a  similar  name,  device  or  method,  is  protected  as  a  right 
in  rem  against  such  violation.  Acts  of  this  nature,  impairing  by 
physical  means  a  purely  psychological  relation,  have  come  to  be  classed 
under  the  generic  term,  unfair  competition.  In  effecting  the  sale  of 
a  goodwill,  the  vendor  transfers  without  reservation  all  the  benefits  of 
this  favorable  relation  involving  necessarily  the  right  to  sustain  it  by 
the  use  of  the  old  firm  name3  and  trademarks,4  and  the  concomitant 
right  to  protect  it  against  the  whole  world,  including  the  vendor  him- 
self, by  enjoining  acts   of  unfair  competition.6 

Obviously,  if  the  vendee  succeeds  merely  to  the  rights  possessed  by 
his  grantor,  the  latter  may,  subject  only  to  the  general  prohibition 
against  acts  of  unfair  competition,  compete  with  him  in  the  same  line 
of  business,  and  such  is  the  law  in  many  jurisdictions.6  Since,  how- 
ever, by  reason  of  his  former  connection  with  the  business,  the  grantor 
occupies  an  unusual  point  of  vantage  in  the  competition,  many  courts 
have  very  properly  recognized  in  the  purchaser  certain  rights  pecu- 
liarly enforceable  against  the  vendor  alone,  and,  invoking  the  doctrine 
that  a  grantor  may  not  derogate  from  his  grant,  have  restrained  acts 
on  his  part  directly  tending  to  injure  the  goodwill  sold,  notably  the 
solicitation  of  customers  of  the  old  business.7 

The  right  thus  recognized  to  limit  the  vendor's  freedom  in  com- 
petition has  been  loosely  considered  a  part  of  the  goodwill  itself,  the 
nature  and  extent  of  which  are  said  to  vary  according  to  the  intention 
of  the  parties  and  the  character  of  the  transaction  in  question.8  Its 
true  nature  is,  however,  clearly  revealed  by  an  analysis  of  the  effect 
of  a  sale  of  the  goodwill  by  an  officer  of  the  court  pursuant  to  an 
execution  or  decree  in  bankruptcy  proceedings.  Here,  it  is  well  settled, 
the  vendee  acquires  the  same  property  rights  as  would  pass  in  a 
voluntary  sale  by  the  proprietor  himself.  Accordingly,  he  may  use 
the   firm   name   and  trademarks   and  may  prevent  their   use  by  the 

"Slater  v.  Slater  (1903)  175  N.  Y.  143;  Levy  v.  Walker  (1878)  L.  R.  10 
Ch.  Div.  436;  Adams  v.  Adams  (N.  Y.  1879)  7  Abb.  N.  C.  292;  and 
see  Vonderbank  v.   Schmitt   (La.  1892)    15  L.  R.  A.  462  and  note. 

4Merry   v.    Hoops    (1888)    11 1    N.    Y.    415. 

"Churton  v.  Douglas  (N.  Y.  1859)  Johns  Ch.  174;  Brass  and  Iron  Works 
v.  Payne  (Ohio  1893)  19  L.  R.  A.  82;  Fish  Bros.  Wagon  Co.  v.  Fish  (Wis. 
1892)  16  L.  R.  A.  453;  Myers  v  Kalamazoo  Buggy  Co.  (1884)  54  Mich. 
215;   Smith  v.  Cooper   (N.  Y.  1877)   5  Abb.   N.  C.  274. 

'Smith  v.  Gibbs  (1862)  44  N.  H.  335;  Cottrell  v.  Babcock  Printing 
Press  Co.  (1886)  54  Conn.  122;  Williams  v.  Farrand  (1891)  88  Mich. 
473- 

TTrego  v.  Hunt  L.  R.  [1896]  A.  C.  7;  Labouchere  v.  Dawson  (1871) 
L.  R.  13  Eq.  322;  Leggett  v.  Barrett  (1880)  L.  R.  15  Ch.  Div.  306; 
Zanturjian  v.  Boornazian  (1903)  25  R.  I.  151;  Curl  Bros.  v.  Webster 
L.  R.  [1904]  1  Ch.  685;  Burckhardt  v.  Burckhardt  (1880)  36  Ohio  St. 
261.  The  courts,  however,  have  generally  hesitated  to  restrain  the  vendor 
from  re-engaging  in  business,  probably  because  of  the  hostile  attitude  of 
the  common  law  towards  contracts  in  restraint  of  trade.  Burdick,  Part- 
nership 381;  White  v.  Jones  (N.  Y.  1863)  1  Rob.  321.  In  Massachusetts, 
however,  if  the  nature  of  the  business  is  such  that  by  competing  the 
vendor  will  "derogate  from  his  grant,"  he  will  be  enjoined  from  re- 
engaging in  a  similar  business.  Old  Corner  Book  Store  v.  Upham  (1907) 
194  Mass.  101 ;  Gordon  v.  Knott  (1908)  199  Mass.  173;  Munsey  v.  Butter- 
field   (1882)    133  Mass.  492;  Dwight  v.   Hamilton    (1873)    113  Mass.   175. 

"Story,  Partnership  §  99 ;  Collyer,  Partnership  §  161 ;  Lobeck  v.  Lee- 
Clarke — Andereesen  Hardware  Co.   (Neb.  1893)   23  L.  R.  A.  195. 
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former  owner.9  On  the  other  hand,  the  latter  cannot  be  restrained 
from  soliciting  the  old  customers.  The  courts  reaching  this  result 
assign  as  a  reason  therefor  that  the  defendant  was  not  a  party  to  the 
sale.10  It  would  seem  to  follow,  therefore,  that  strictly  speaking, 
there  can  be  no  diversities,  by  reason  of  the  intention  of  the  parties 
or  the  nature  of  the  alienation,  in  the  legal  elements  which,  as  rights 
in  rem,  constitute  the  goodwill  itself  and  that  the  additional  right  to 
prevent  solicitation  is,  when  recognized,  purely  contractual,  arising  in 
the  form  of  an  implied  covenant  from  the  direct  dealing  of  the 
parties.11 

The  question  then  arises  under  what  circumstances  such  restrictive 
covenants  will  be  implied.  In  England  the  presumption  is  clearly 
against  the  former  owner.  Indeed,  the  doctrine  as  recently  developed 
seems  to  have  the  force  of  a  positive  rule  of  law  that  such  a  covenant 
will  be  implied  whenever  the  relation  of  vendor  and  purchaser  exists. 
This  rule  has  been  consistently  applied  not  only  where  the  vendor  has 
implied  or  express  authority  to  re-engage  in  business,12  but  even 
where  the  sale  is  made  involuntarily  in  obedience  to  a  judicial  decree.13 
In  Massachusetts  the  courts  have  taken  a  more  reasonable  view,  hold- 
ing in  effect  that  the  inference  of  an  implied  covenant  is  one  of  fact 
and  that  although  the  presumption  is  in  favor  of  the  vendee,  it  may 
be  rebutted  by  proof  of  circumstances  unequivocally  evincing  a  con- 
trary intention.  Thus,  in  compulsory  alienations  such  as  sales  forced 
upon  the  surviving  members  of  a  firm  by  the  representatives  of  a 
deceased  partner,  it  has  been  held,  and  it  seems  properly,  that  no 
covenant  should  be  implied.14 

In  a  recent  case,  Von  Bremen  v.  Macmonnies  (1910)  122  N.  Y. 
Supp.  1087,  the  court,  while  recognizing  the  rule  prohibiting  solicita- 
tion, held  that  a  sale  of  the  assets  and  goodwill  of  a  business,  effected 
by  two  partners  to  a  co-partner  two  months  before  the  time  for  dis- 
solution fixed  in  the  articles  of  partnership  and  for  the  purpose  of 
avoiding  such  proceedings  was,  like  the  sale  of  a  bankrupt  concern, 
involuntary,  and  therefore  did  not  bind  the  vendors  to  refrain  from 
soliciting  their  former  customers.  The  court  relied  upon  the  doctrine 
that  the  nature  of  the  goodwill  sold  varies  according  to  the  circum- 
stances of  the  case.  It  seems  difficult,  however,  to  support  the  decision 
even  upon  the  theory  of  an  implied  covenant  for,  conceding  the 
advisability  of  modifying  the  Massachusetts  as  well  as  the  English  rule, 
it  does  not  appear  that  the  presumption  necessarily  arising  in  favor 
of  the  vendee  from  the  nature  of  the  transaction  was  rebutted  by  proof 

'Hegeman  &  Co.  v.  Hegeman  (N.  Y.  1880)  8  Daly  i;  Hudson  v.  Osborne 
(1870)  39  L.  J.  Ch.  N.  S.  79;  Snyder  Mfg.  Co.  v.  Snyder  (Ohio  1896)  31 
L.    R.    A.   657. 

"Walker  v.  Mottram  (1881)  L.  R.  19  Ch.  Div.  355;  Griffith  v.  Kirley 
(1905)    189  Mass.  522;  Dawson  v.  Beeson   (1882)   L.  R.  22  Ch.  Div.  504. 

"Jennings  v.  Jennings  L.  R.  [1898]  I  Ch.  378;  Smith  v.  Gibbs  supra; 
Labouchere  v.  Dawson  supra;  and  see  Knoedler  v.  Glaenzer  (1893)  55 
Fed.   895. 

1JLeggett  v.  Barrett  (1880),  L.  R.  15  Ch.  Div.  306;  Gillingham  v. 
Beddow,  L.  R.   [1900]   2  Ch.  242. 

"In  re  David  &  Matthews  L.  R.  [1899]  1  Ch.  378;  Jennings  v.  Jennings 
supra. 

"Hutchinson  v.  Nay   (1904)    187  Mass.  262. 
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of  the  actual  intention  of  both  parties  to  make  a  different  contract. 
Nor  do  the  circumstances  of  the  case  seem  sufficiently  unequivocal  to 
warrant  a  judicial  inference  of  such  intention. 


Interference  by  Combinations  of  Labor  with  Employer's  Busi- 
ness.— In  view  of  the  liberal  attitude  manifested  in  certain  decisions 
of  the  New  York  Courts  with  respect  to  interference  by  combination 
with  the  conventional  rights  of  the  individual  to  pursue  his  own 
business  unmolested,1  it  is  pertinent  to  ascertain  to  what  extent  a 
combination  of  labor  may  interfere  with  the  rights  of  an  employer 
to  deal  with  whom  he  chooses  and  to  employ  whomsoever  he  will.  It 
would  seem  that  properly  such  elementary  rights  should  be  legally 
affected  by  competition  only  or  by  rights  of  a  similarly  elementary 
character.2  Of  this  nature  is  the  right  of  the  individual  to  arbitrarily 
refrain  from  working.  Logically  the  same  right  appertains  to  the 
combination  of  individuals3  and  constitutes  its  most  powerful  weapon, 
the  strike,  which  has  found  justification,  together  with  peaceful  picket- 
ing and  even  boycotting,  where  there  has  been  direct  conflict  with 
the  employer.4  Kegarding  the  right  to  work  as  property  of  the  em- 
ployee and  so  a  commodity,  and  the  employers  as  occupying  the  position 
of  consumers,  labor  organization  would  seem  to  be  justified  on  com- 
petitive principles,  provided  always  that  there  is  no  restraint  exerted 
by  reason  of  the  comprehensive  nature  of  the  combination.5  Where 
the  tendency  towards  such  restraint  exists,  there  would  seem  to 
present  itself  a  point  properly  limiting  the  extent  to  which  combina- 
tion may  go  in  the  pursuit  of  its  own  interests,8  for  the  courts  are 
jealous  of  the  rights  of  the  public  which  are  here  involved,  regarding 
suspiciously  all  concerted  action  having  even  the  contingent  effect  of 
raising  prices.7  This  has  been  the  position  with  respect  to  association  in 
restraint  of  trade.8  Moreover,  by  analogy  to  the  judicial  condemna- 
tion of  comprehensive  association  by  employers  with  the  purpose  of 
refusing  employment  to  members  of  a  particular  union,9  it  would  seem 
that  a  similar  condemnation  should  attach  to  prohibitive  combination 

'Park  &  Sons  Co.  v.  Nat.  Druggist's  Ass'n.  (1003)  175  N.  Y.  1 ;  Nat. 
Prot.  Ass'n  v.  Cumming  (1002)  170  N.  Y.  315;  Jacobs  v.  Cohen  (N.  Y. 
1904)  99  App.  Div.  481;  Rosenau  v.  Empire  Circuit  Co.  (N.  Y.  1909)  131 
App.   Div.  429. 

*Curran  v.  Galen  (1897)  152  N.  Y.  33.  See  6  Pomeroy,  Equity  Juris- 
prudence §  585. 

"Mills  v.  U.  S.  Printing  Co.  (N.  Y.  1004)  99  App.  Div.  605;  Nat.  Prot 
Ass'n  v.  Cumming  (NY  1900)  53  App.  Div.  227;  cf.  Jersey  City  Printing 
Co.  v.  Cassidy  (1902)  63  N.  J.  Eq.  759 

*Mills  v.  U  S.  Printing  Co.  supra;  cf.  Hertzog  v.  Fitzgerald  (N.  Y. 
1902)  74  App.  Div.  no;  Butterick  Pub.  Co.  v.  Typographical  Union  (N.  Y. 
1906)   50  Misc.   1 ;   Pickett  v.  •  Walsh    ( 1906)    192  Mass.   572. 

"See  Davis  v.  United  Engineers  (N.  Y.  1898)  28  App.  Div.  396;  Wunch 
v.  Shankland  (N.  Y.  1901)  59  App.  Div.  482;  Erdrnan  v.  Mitchell  (1903) 
207  Pa.   St.  79 

'See  Jacobs  v.   Cohen  supra. 

7See  Park  &  Sons  Co.  v.  Nat.  Druggist's  Ass'n.  supra. 

"People  v.   Milk  Exchange   (1895)    145   N.   Y.  267. 

•McCord  v.  Thompson- Starrett  Co.   (N.  Y.  1908)   129  App.  Div.  130. 
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of  labor,10  in  order  that  the  individual  be  protected  from  oppression. 
The  courts,  however,  have  been  slow  to  set  a  limit  upon  the  acts  of 
unions  in  connection  with  disputes  affecting  the  employer  alone,11 
possibly,  because  of  the  arbitrary  nature  of  the  above  mentioned  right 
of  the  individual  to  refrain  from  work.  It  is  arguable,  however,  that 
the  personal  quality  of  this  right  is  lost  by  combination,  in  that  a 
surrender  of  the  individual  volition  is  entailed,  which  is  of  importance 
because  of  the  disfavor  shown  by  the  courts  toward  involuntary  con- 
currence in  the  demands  of  organized  labor,  exemplified  by  the  sec- 
ondary strike  and  boycott.12  A  strike  under  such  circumstances  clearly 
does  not  involve  the  free  exercise  of  the  natural  right  of  the  indi- 
vidual. Its  arbitrary  quality  has  disappeared.  It  is  precisely  this 
consideration  which  makes  motive  important  in  the  determination  of 
conflicts  involving  combination  of  labor.  The  general  purpose  of  such 
combination  was  recognized  as  a  salutary  one,  and  consequently  courts13 
and  legislature14  agreed  that  it  was  not  per  se  objectionable.  So  long 
as  its  action  concerned  employer  and  employee  narrowly,  there  was 
a  mere  exercise  of  the  natural  right  of  the  individual,  and  conse- 
quently, motive,  being  unimportant,  was  not  inquired  into.  General 
purpose  must,  however,  be  kept  distinct  from,  and  cannot  be  used  as 
an  excuse  for,  the  immediate  motive.15  Therefore,  where  third  persons 
are  concerned  in  the  struggle  between  employer  and  employee,  whether 
acting,  so  as  to  destroy  the  individual  volition  of  the  employees,  or 
acted  upon,  so  as  to  destroy  the  individual  freedom  of  action  of  the 
employer,  it  would  seem  to  be  the  better  view,  assuming  the  means 
employed  to  be  lawful,  to  make  motive  determinative  of  the  legality 
of  the  particular  action.19  Of  course,  violent  or  coercive  action  is 
condemned  as  unlawful  means,  irrespective  of  motive.17  Upon  a 
particularization  of  these  principles  should  rest  the  employer's  right 
to  be  free  from  molestation  in  the  pursuit  of  his  business,  and  to 
have  freedom  of  action  on  the  part  of  third  persons  in  their  dealings 
with  him.18  In  the  recent  case  of  Schlang  v.  Ladies'  Waist  Makers' 
Union  (1910)  124  N.  Y.  Supp.  289,  the  employees  struck  as  the 
result  of  a  dispute  with  the  employer  as  to  the  employment  of  non- 
union labor,  and  the  union  threatened  to  call  out  its  members  in  the 

10Curran  v.  Galen  supra;  cf.  Davenport  v.  Walker  (N.  Y.  1901)  57  App. 
Div.  221  semble;  but  see  Nat.  Prot.  Ass'n  v.  Cumming  supra. 

"Mills  v.  U.  S.  Printing  Co.  supra;  Collins  v.  American  News  Co.  (N.  Y. 

1901)  34  Misc.  260;  but  cf.  Barnes  v.  Typographical  Union  (1008)  232 
111.  424. 

"Beattie  v.  Calknan  (N.  Y.  1003)  82  App.  Div.  7;  Matthews  v.  Shank- 
land  (N.  Y.  1898)  25  Misc.  604;  see  People  v.  Smith  (1887)  5  N.  Y. 
Cr.  Rep.  509;   Booth  v.  Burgess   (1906)    72  N.  J.  Eq.   181. 

"See   cases   cited   in   Note  4. 

"See   Penal  Law  §  582. 

"People  v.  Smith  supra;  People  v.  Walsh  (1888)  15  N.  Y.  St.  Rep.  17. 
See  Penal  Law  §§  580,  582. 

"Curran  v.  Galen  supra;  Davis  v.  United  Engineers  supra;  Kellogg  v. 
Sowerby  (N.  Y.  1904),  93  App.  Div.  124;  but  cf.  Butterick  Pub.  Co.  v. 
Typographical  Union  supra;   Foster  v.   Retail  Clerks'  Prot.  Ass'n.    (N.  Y. 

1902)  39  Misc.  48.     See  also  8  Columbia  Law  Review  496. 

"Hertzog  v  Fitzgerald  supra;  Davis  v.  Zimmerman  (N.  Y.  1895)  91 
Hun.  489;  Lubricating  Oil  Co.  v.  Standard  Oil  Co.  (N.  Y.  1886)  42  Hun. 
153;   Butterick   Pub.   Co.  v.   Typographical   Union  supra. 

"See  Jersey  City  Printing  Co  v.   Cassidy  supra. 
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employ  of  other  manufacturers  who  had  already  settled  similar  dis- 
putes with  the  union,  if  they  continued  to  supply  the  delinquent  em- 
ployer with  goods  of  their  manufacture.  The  court  granted  an  injunc- 
tion restraining  such  action  on  the  part  of  the  union  because  it  was 
intrinsically  unlawful  to  interfere  with  employers  who  had  already 
settled  their  disputes,  and  because  the  attitude  of  the  union  was 
oppressive.  Assuming  that  here  the  immediate  object  of  the  union 
was  to  injure  the  plaintiff  rather  than  to  advance  a  common  cause,  it 
is  of  course  distinguishable  from  that  of  the  National  Protective  Asso- 
ciation v.  dimming.  Considering  the  immediate  object  a  legitimate 
one,  the  cases,  although  apparently  opposed  in  spirit,  may  be  aligned 
by  interpreting  the  latter  to  justify  prohibitive  action  by  a  compre- 
hensive union  with  respect  to  non-union  workmen,  towards  any  one 
employing  their  members,  in  the  sense  that  in  each  individual  in- 
stance, the  conflict  between  union  and  employer  would  be  direct  and 
isolated,  whereas  in  the  former  it  was  general,  affecting  innocent  as 
well  as  delinquent  employers.  Although  it  might  be  argued 
that  the  union,  representing  its  members  by  agreement,19  had  a  right 
to  strike  for  the  advancement  of  the  interest  of  its  members  and  could 
properly  threaten  to  do  what  it  had  a  right  to  do,20  thus  justifying  the 
pressure  put  upon  the  employers  not  involved  in  the  dispute,  the 
court  seems  to  have  made  a  wise  step  in  so  restricting  the  right  of 
self  advancement  as  to  safeguard  the  freedom  of  pursuing  a  trade 
without  intimidation  from  virtual  strangers,21  and  to  recognize  the 
plaintiff's  interest  therein.  Surely,  the  fact  that  the  employees  were  all 
affiliated  to  one  organization  could  give  no  interest  in  the  management 
of  the  employer's  affairs  to  those  not  immediately  employed  in  his 
business.22 


The  Protection  of  Eemedies  Under  the  Contract  Clause  of  the 
Constitution. — To  the  inability  of  the  courts  to  agree  upon  the  con- 
ception of  the  obligation  protected  by  the  contract  clause  of  the  con- 
stitution has  no  doubt  been  attributable  in  large  measure  the  diversity 
of  holdings  with  respect  to  the  extent  to  which  that  protection  applies 
to  remedies.  Thus,  from  the  view  that  the  obligation  is  but  the 
means  of  enforcing  the  contract1  it  readily  follows  that  the  remedy 
existing  at  the  time  of  its  inception  is  a  part  of  the  agreement — a 
contention  that  has  frequently  been  made.2  It  is  true  there  are 
abundant  dicta  to  justify  such  a  view,  but  the  decisions  have  proceeded 
rather  on  the  theory  that  the  obligation,  in  the  constitutional  sense, 
consists  in  the  necessity  which  exists  by  reason  of  the  attitude  of  the 
State,  of  performing  the  stipiilations  of  the  contract  or  making  repara- 
tion for  failure  so  to  do.3     Undoubtedly,  since  this  necessity  is  to  be 

"See  Russell  v.  N.  Y.  Produce  Exchange  (N.  Y.  1899)  27  Misc.  381. 

MNat.  Prot.  Ass'n.  v.  Cumming  supra;  Park  &  Sons  Co.  v.  Nat.  Druggist's 
Ass'n.  supra.     And  see  Plant  v.  Woods  (1900)    176  Mass.  482  (dissent). 

nCf.  Loewe  v.  Cal.  St.  Fed.  of  Labor  (1005)  139  Fed.  71;  Webb  v.  Drake 
(1899)    52  La.  Ann.  290. 

KCf.  Beattie  v.  Callanan  supra;  Oxley  Stave  Co.  v.  Cooper's  Int.  Union 
(1896)  72  Fed.  695;  Purvis  v.  United  Brotherhood  (1905)  214  Pa.  St.  348. 

'Louisiana  v.  New  Orleans   (1880)    102  U.  S.  203. 
'Von  Hoffman  v.   City  of  Quincy   (1866)   4  Wall.  535. 
'Sturges  v.  Crowinshield  (1819)  4  Wheat.  122;  Bruce  v.  Schuyler  (1847) 
9  111.  221. 
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looked  for  in  the  presence  of  a  remedy  provided  for  the  enforcement 
of  the  obligation,  it  follows  that  the  clause  is,  in  reality,  a  restriction 
upon  the  right  of  a  State  to  govern  the  remedies  which  shall  obtain 
within  its  jurisdiction.  To  contend,  however,  that  this  restriction  is 
absolute  is  to  overlook  the  fact  that  the  supplying  of  a  means  to 
enforce  the  obligation  is  but  one  of  the  threefold  offices  of  the  law  of 
the  remedy,  for  in  providing  such  means  that  law  also  affords  a 
measure  of  the  obligation4  and  evidences  the  attitude  of  the  State  to 
the  contract.  It  is  against  the  alteration  of  the  law  only  in  the  last 
two  respects  that  the  prohibition  is  directed.  No  doubt  there  are 
laws,  such  as  those  relating  to  the  construction  of  contracts,  which  by 
reason  of  the  presumption  that  the  parties  looked  to  them  to  supply 
certain  implied  terms,  become  evidence  of  those  terms,  and  thus  in 
effect  part  of  the  contract.5  That  situation,  however,  does  not  exist  in 
the  case  of  remedial  laws.  The  remedy  can  scarcely  be  said  to  consti- 
tute an  implied  term  of  a  contract;  it  is  not  coeval  with  the  obligation, 
since  the  right  to  it  does  not  arise  until  a  breach  of  the  contract  has  oc- 
curred.6 The  contract  does,  indeed,  give  the  right  to  reparation  in  the 
event  of  a  breach,  but  for  the  method  by  which  that  right  shall  be  vindi- 
cated the  parties  look  to  the  state;  nor  can  there,  in  the  nature  of 
things,  be  any  certainty  as  to  the  time  within  which  such  reparation 
shall  be  made.  This  distinction  is  evidenced  by  the  fact  that  although 
the  right  to  reparation  is  strictly  guarded,7  the  substitution  of  a 
remedy  which,  though  equally  efficacious  is  less  convenient  or  less 
speedy  than  the  former,  is  permissible.8  The  difficulty  of  ascertaining 
whether  a  change  of  remedy  impairs  an  obligation  is  frequently  present 
in  determining  the  constitutionality  of  laws  affecting  the  liability  of 
stockholders  to  creditors  of  an  insolvent  corporation.  Where  the 
liability  extends  to  the  creditors  collectively  a  change  from  a  bill  in 
equity  to  a  suit  in  their  behalf  by  the  receiver  is  unobjectionable,  since 
it  merely  alters  the  form  of  remedy.9  The  same  result  has  been  reached 
in  a  New  York  case  in  which  the  right  of  the  creditor  to  sue  severally 
subject  to  the  defendant's  right,  in  the  event  the  indebtedness  exceeded 
the  stockholders'  liability,  to  an  injunction  to  compel  the  joining  of 
other  creditors,  was  destroyed  by  a  statute  confining  the  creditors  to  a 
joint  suit.10 

The  question  is  put  clearly  in  a  case  where  the  creditors'  several 
rights  were  hampered  by  no  such  condition.  On  this  point  the  position 
taken  by  the  Maryland  courts,  opposed  to  that  of  the  Federal  courts11 
which  deny  the  validity  of  a  statute  destroying  such  right,  has  recently 
been  reiterated  in  the  case  of  Pittsburg  Steel  Co.  v.  Baltimore  Equita- 
ble Society  (Md.  1910)  77  Atl.  255.  Since  the  several  character  of 
the  former  remedy  was  not  casual  but  a  necessary  consequence  of  the 
several  nature  of  the  contract  right,12  it  is  obvious  the  law  effected 

*McCracken  v.  Hayward   (1844)   2  How.  608. 

5Barnitz  v.   Beverly   (1896)    163  U.   S.   118. 

'Story,    Constitution    §    1385. 

TMcCracken  v.  Hayward  supra. 

'Tennessee  v.   Sneed   (1877)   96  U.  S.  69. 

'Persons  v.   Gardner   (N.  Y.   1899)   42  App.  Div.  490. 

"Story  v.   Furman    (1862)    25   N.   Y.  214. 

"Knickerbocker  Trust  Co.  v.   Myers    (1904)    133  Fed.  264. 

"Hawthorne  v.   Calef   (1864)    2  Wall   10. 
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not  merely  an  alteration  of  the  remedy  but  in  reality  an  extinguish- 
ment of  the  several  right  of  creditors  under  the  contract.13  The-  same 
result  was  produced  by  the  New  York  Statute  involved  in  Story  v.  Fur- 
man,  for  although  the  theory  on  which  the  injunction  rested,  that  the 
liability  constituted  a  fund  for  the  creditors  in  general,  may  have 
altered  the  contract  right  under  the  conditions  named,  it  seems  clear 
that  in  denying  a  several  remedy  where  those  conditions  did  not  exist, 
the  statute  destroyed  a  substantive  right. 

In  proceeding  on  the  theory  that  the  change  did  not  lessen  the  value 
of  the  contract  or  provide  a  less  efficacious  remedy  the  Maryland  court 
failed  to  give  due  weight  to  the  real  character  of  the  change  that 
was  wrought.  Where  the  alteration  does  not  directly  affect  the 
contract  obligations,  the  rule  prevails  that  the  providing  of  a  remedy 
as  efficacious  as  the  former  one  or  which  does  not  lessen  the 
value  of  the  contract  is  the  test  of  the  law's  validity.14  And,  because 
of  the  difficulty  of  determining  the  relative  values  of  remedies,  the 
courts  are  frequently  compelled  to  resort  to  the  test  of  reasonableness.15 
These  rules,  however,  flowing  from  the  necessity  of  preserving  to  the 
States  the  right  to  control  remedies,  must  be  confined  to  those  cases 
in  which  an  alteration  of  the  remedy  alone  is  effected.  Manifestly, 
they  can  have  no  application  where  it  is  clear  that  the  new  law  oper- 
ates to  abridge  an  absolute  rjght  or  change  the  terms  of  the  contract, 
since  to  admit  them  there  would  be  to  permit  the  State  to  impose 
upon  the  parties  a  new  contract.16 


Damages  Recoverable  by  an  Abutting  Owner  for  the  Operation 
of  a  Railway  in  the  Street. — The  question  of  the  extent  of  the 
injury  sustained  because  of  the  use  of  a  highway  for  railway  purposes 
is  controlled  primarily  by  a  proper  determination  of  the  relative  rights 
of  the  abutting  owner  and  the  general  public  in  the  property  taken.1 
Since,  from  the  point  of  view  of  both  the  abutting  owner  and  the  public 
these  rights  are  limited  by  the  principle  that  a  highway  is  devoted 
solely  to  highway  purposes,  any  use  which  is  to  be  considered  proper 
must  fall  within  the  definition  of  this  term.  Consequently,  in  order 
to  determine  whether  legal  damage  is  caused  by  the  appropriation 
of  a  street  by  a  railway,  it  becomes  necessary  to  decide  whether  or 
not  such  a  use  constitutes  the  imposition  of  an  additional  burden  on 
the  highway,  and  it  is  generally  held  that  a  steam2  or  elevated  railroad-' 

"Woodworth  v.  Bowks  (1900)  61  Kan.  569. 
"Louisiana  v.  New  Orleans  supra. 
"Tennessee  v.    Sneed  supra. 
"Planters'  Bank  v.   Sharp   (1848)   6  How.  301. 

'Atlanta  and  West  Point  R.  R.  v.  Atlantic,  Birmingham  etc.  R.  R.  Co. 
(1906)    125  Ga.  529;  8  Columbia  Law  Review  575. 

'Imlay  v.  Union  Branch  R.  R.  Co.  (1857)  26  Conn.  249;  Spalding  v. 
M.  &  W.  I.  Ry.  Co.  (1907)  225  HI.  585;  Williams  v.  N.  Y.  C.  R. 
R.  Co.  (1857)  16  N.  Y.  97;  but  see  Fulton  v.  Short  Line  Ry.  Transfer  Co. 
(1887)    85   Ky.  640. 

'Story  v.  N.  Y.  El.  R.  R.  Co.  (1882)  90  N.  Y.  122;  Lahr  v.  Met. 
El.  Ry.  Ca   (1887)    140  N.  Y.  268. 
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is  an  encroachment,  while,  except  in  New  York,4  a  street  railway  is 
usually  considered  proper.5 

Even  when  it  is  established  that  a  particular  form  of  railway  is  an 
encroachment  on  the  highway,  the  right  of  recovery  by  the  abutting 
owner  varies  according  to  whether  or  not  he  owns  the  fee  of  the 
street.  In  the  former  case,  obviously,  the  direct  injury  consists  in  the 
actual  appropriation  of  the  fee,  but  under  the  rule  that  when  part 
of  a  tract  is  taken  the  consequent  damage  to  the  residue  may  also 
be  included,6  it  becomes  evident  that  so  long  as  the  property  injured 
is  part  of  the  abutting  lot,  proximity  to  the  street  does  not  control 
the  question  of  damages.  Thus,  recovery  may  be  had  for  all  damage 
resulting  to  any  portion  of  that  parcel  from  which  the  appropriated 
land  is  taken.7  Since,  however,  the  actual  value  of  the  fee  of  a  street 
subject  to  the  highway  easement  is  purely  nominal,8  the  real  damage 
consists  in  the  injury  to  the  adjoining  property,  which  is  conveniently 
determined  by  deducting  its  value  just  after  the  construction  of  the 
railway  from  its  value  just  before  the  taking.9  In  computing  this  sum, 
all  elements  of  damage,  such  as  the  injury  due  to  noise,  smoke  and 
vibration,10  the  interference  with  access  to  the  premises,11  the  decreased 
value  of  the  land  for  the  particular  use  to  which  it  is  being  put,12  and 
the  diversion  of  trade13  may  properly  be  considered. 

Even  if  the  abutting  owner  does  not  own  the  fee  of  the  street,  he 
is  permitted  to  complain  of  any  user  which  is  not  within  the  highway 
purposes.  While  some  cases  sustain  this  right  on  the  ground  that  the 
fee  is  held  by  the  State  or  city  in  trust  for  street  purposes,14  the 
more  accurate  view  seems  to  sustain  the  implication  of  a  restrictive 
covenant  for  the  benefit  of  the  abutting  owner,  that  the  street  shall 
be  used  for  highway  purposes  only.15  In  such  cases  the  actual  injury 
consists  in  the  impairment  of  those  quasi  easements  of  light,  air  and 
access,  which  are  recognized  as  property  rights  within  the  meaning  of 
the  constitutional  provision  prohibiting  the  taking  of  private  property 

'Craig  v.  Rochester  City  &  Brighton  R.  R.  Co.  (1868)  39  N.  Y.  404; 
Peck  v.    Schenectady  Ry.    (1902)    170   N.   Y.  298. 

'Howe  v.  West  End  Street  Ry.  Co.  (1896)  167  Mass.  46;  Canastota 
Knife  Co.  v.   Newing  Tramway  Co.    (1897)   69  Conn.   146. 

"South  Buffalo  Ry.  Co.  v.  Kirkover  (1903)  176  N.  Y.  301;  4  Columbia 
Law  Review  70. 

'Muller  v.  So.  Pac.  Branch  Ry.  Co.  (1890)  83  Cal.  240;  Taber  v.  N.  Y. 
Prov.  &  Boston  R.  R  Co.   (1907)  28  R.  I.  269. 

"Muller  v.  So.  Pac.  Branch  Ry.  Co.  supra;  10  Columbia  Law  Review  363. 

•Kucheman  &  Hinke  v.  The  C.  C.  &  D.  Ry.  Co.  (1877)  46  Iowa  366; 
Henderson  v.  N.  Y.  C.  R.  R  Co.  (1879)  78  N.  Y.  423;  Morrow  v.  St. 
Louis  etc.  Ry.  Co.    (1891)   81  Tex.  405. 

10So.  Car.  R.  R.  Co.  v.  Steiner  (1871)  44  Ga.  546;  Matter  of  N.  Y.  C. 
&  H.  R  R  R  Co.   (N.  Y.  1878)    15  Hun.  63. 

"Matter  of  N.  Y.  C.  &  H.  .R  R  R.  Co.  supra. 

"Muller  v.   So.   Pac.   Branch  Ry.  Co.  supra. 

"Kucheman  &  Hinke  v.  The  C.  C.  &  D.  Ry.  Co.  supra.  But  see  So.  Car. 
R.   R.    Co.  v.    Steiner  supra. 

"Story  v.  N.  Y.  El.  Ry.  Co.  supra;  Kellinger  v.  Forty-second  St.  etc. 
R.   R   Co.    (1872)    50   N.   Y.   206. 

"See  Lahr  v.  Met.   El.   Ry.   Co.  supra. 
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for  public  use  without  just  compensation.16  Consequently,  just  as  in 
the  case  where  the  abutter  owns  the  fee  of  the  street,  it  is  only  those 
injuries  which  result  proximately  from  the  impairment  of  recognized 
property  rights  that  constitute  actionable  wrongs.17  Hence,  whether 
they  be  called  direct  or  consequential,  injuries  due  to  smoke,  gas,  ashes, 
cinders,  obstruction,  etc.,  which  affect  or  impair  the  easements  may  be 
the  subject  of  damages,  while  injuries  due  to  elements  independent  of 
the  easements  are  damnum  absque  iniuria  and  therefore  are  not 
actionable.18  Inasmuch,  however,  as  these  incorporeal  rights  distinct 
from  the  land  to  which  they  are  appurtenant  are  of  no  value  in  them- 
selves, the  amount  of  recovery  is,  again,  that  portion  of  the  diminu- 
tion of  the  value  of  the  premises  due  to  the  taking  of  the  easements.19 
Some  decisions,  however,  erroneously  failing  to  recognize  the  true 
doctrine  upon  which  recovery  in  such  actions  is  based,  fail  to  dis- 
tinguish between  the  cases  in  which  the  abutter  does  and  those  in 
which  he  does  not  own  the  fee  of  the  street,  and  as  a  result  permit 
recovery  for  all  damages  in  the  latter  instance.20  New  York,  which 
applies  the  correct  rule  to  elevated  railroads,  fails  to  allow  any 
recovery  at  all  for  damages  to  easements  caused  by  surface  railways.21 
This  result  can,  it  seems,  be  justified  only  if  it  should  be  found  as  a 
fact  that  the  street  railway  does  not  injure  the  easements. 

The  New  York  Court  of  Appeals  in  Rasch  v.  Nassau  Electric  R.  R. 
Co.  (N.  Y.  1910)  43  N.  Y.  Law  Journal  No.  37,  an  action  recently 
brought  by  an  abutting  owner  to  recover  for  injuries  caused  by  the 
operation  of  trolley  cars  in  front  of  his  premises,  accepted  the  general 
theory  determinative  of  the  question  of  damages  in  such  cases.  Since 
the  plaintiff  owned  the  fee  of  the  street,  the  court  held  that  the  true 
measure  of  damages  was  the  market  value  of  the  land  taken  plus  the 
injuries  to  the  residue,  and  properly  allowed  a  recovery  for  the 
depreciation  of  the  adjoining  lot  caused  by  noise  and  vibration. 


Voting  Trusts  as  an  Invasion  of  the  Eights  of  Minority  Stock- 
holders.— From  the  fundamental  idea  that  the  control  and  manage- 

"Story  v.  N.  Y.  El.  Ry.  Co.  supra;  Lahr  v.  Met.  El.  Ry.  Co.  supra;  2 
Columbia  Law  Review  158;  But  see  G.  R.  &  I.  R.  R  Co.  v.  Heisel 
(1878)    38   Mich.   62. 

"American  Bank  Note  Co.  v.  N.  Y.  El.  R  R.  Co.  (1891)  129  N.  Y. 
252;  S.  A.  R  R.  Co.  v.  M.  E.  R.  R.  Co.  (1893)  138  N.  Y.  548;  Matter 
of  Brooklyn  Union  El.  R  R.  Co.  (N.  Y.  1006)  113  App.  Div.  817,  aff'd. 
in  188  N.  Y.  553- 

"Bohm  v.  Met.  El.  Ry.  Co.  (1892)  129  N.  Y.  576;  S.  A.  R  R. 
Co.  v.  M.  E.  R.  R  Co.  supra. 

"Drucker  v.  Manhattan  Ry.  Co.  (1887)  106  N.  Y.  157;  Bohm  v.  Met. 
El.  Ry.  Co.  supra;  Newman  v.  M.  E.  R  R  Co.  (1890)  118  N.  Y.  618. 
The  above  rules,  applicable  especially  to  condemnation  proceedings,  do 
not  however  control  where  the  operation  of  the  railroad  is  carried  on  in 
a  negligent  or  unreasonable  manner,  for  in  such  cases,  the  railroad 
having  become  a  nuisance,  the  ordinary  rules  governing  that  class  of 
injuries  become  applicable,  and  all  damages  occasioned  thereby  may  be 
recovered.     Willis  v.  K.  &  I.  Bridge  Co.    (1898)    104  Ky.   186. 

"Stehr  v.  Mason  City  &  Ft.  D.  Ry.  Co.   (1906)   77  Neb.  641. 

"Kellinger  v.  Forty-Second  St.  etc.  R.  R  Co.  supra;  Fobes  v.  R.  W. 
&  O.  R.  R.  Co.   (1890)    121  N.  Y.  505. 
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ment  of  a  corporation  is  vested  in  its  stockholders,1  it  follows  that  the 
ownership  of  stock  carries  with  it  both  the  right  and  a  duty  to  partici- 
pate in  the  determination  of  questions  of  corporate  policy.2  The 
early  conception  of  this  duty  required  the  personal  attendance  of  the 
stockholder  at  meetings  where  his  judgment  was  invoked  and  conse- 
quently denied  him  the  right  of  representation  by  proxy.3  Although 
the  nature  of  his  obligation  has  been  so  modified  as  to  permit  him  to 
vote  by  proxy,  the  original  duty  remains  and  consequently  each  stock- 
holder may  demand  of  all  others  that  the  right  of  franchise  be  freely 
exercised  in  furtherance  of  the  best  interests  of  the  corporation.4 
It  is,  therefore,  in  an  attempt  to  protect  the  corporation  from  such 
mismanagement  as  might  result  from  an  improper  use  of  the  voting 
power  that  the  judicial  condemnation  of  voting  trusts  is  to  be  found. 
Some  courts,  arguing  for  the  illegality  of  such  an  agreement  proceed 
upon  the  ground  that  the  right  to  vote  cannot  properly  be  severed 
from  the  beneficial  ownership  of  the  stock.5  The  more  recent  decisions, 
however,  condemn  them  in  that  they  are,  in  reality,  a  violation  of  duty 
to  other  stockholders.6 

While  these  arguments  do,  in  terms,  proceed  upon  a  slightly  dif- 
ferent theory,  it  seems  that  they  are,  at  least  in  their  relation  to  this 
question,  grounded  upon  the  fundamental  presumption  that  the 
pecuniary  interest  of  stockholders  will  compel  them  to  vote  in  such  a 
way  as  to  effectuate  the  best  interests  of  the  corporation,  and  that  to 
permit  this  power  to  be  transferred  to  one  without  a  proprietory  interest 
must  necessarily  work  an  injury  to  the  minority.7  It  is  undoubtedly 
true  that  such  a  transfer  would  under  certain  circumstances  be  objec- 
tionable,8 but  to  say  that  it  is  illegal  per  se  is  to  overlook  the  fact  that 
the  propriety  of  the  act  may  be  determined  by  an  examination  of  the 
purposes  for  which  it  is  done  and  the  results  to  be  obtained  thereby.9 
Moreover,  such  a  view  would  seem  to  ignore  the  inherent  rights  of 
the  majority  in  the  control  of  the  corporation  for,  while  differences  of 
opinion  as  to  what  may  constitute  its  best  interests  are  unavoidable, 
the  ultimate  determination  of  this  question  must  necessarily  lie  with 
the  majority.  Nor,  in  this  respect,  can  it  properly  be  said  that  the 
interests  of  the  majority  are  not  fundamentally  identical  with  those  of 
the  minority.10  In  view  of  this  fact,  concerted  action  on  the  part  of 
stockholders  is  not  objectionable  so  long  as  its  purpose  is  a  salutary 
one  and  no  reason  appears  for  denying  them  the  right  to  so  combine 
their  voting  power  as  to  carry  out  a  policy  agreeable  to  all.11    Further- 

JSee  Shepaug  Voting  Trust  Cases  (1891)  60  Conn.  553. 

*Taylor  v.  Griswold    (1834)    14  N.  J.  L.  222. 

Taylor  v.  Griswold  supra;  see  Cone  v.  Russell  (1891)  48  N.  J.  Eq. 
208;  Harvey  v.  Linville  Imp.  Co.   (1896)   118  N.  C.  693. 

'White  v.  Thomas  Tire  Co.   (1894)   52  N.  J.  Eq.   178. 

'Vanderbilt  v.  Bennett  (1887)  6  Pa.  Co.  Ct.  193;  Harvey  v.  Linville 
Imp.   Co.  supra. 

•Cone  v.   Russell  supra;   Shepaug  Voting  Trust   Cases  supra. 

TClowes  v.  Miller  (1000)  60  N.  J.  Eq.  179;  Vanderbilt  v.  Bennett 
supra. 

8Moses  v.  Scott  (1887)  84  Ala.  608;  Clarke  v.  The  Central  R.  &  Bkg. 
Co.    (1892)    50  Fed.   338. 

•Mobile,  etc.,  R  R  Co.  v.  Nicholas   (1892)   98  Ala.  92 

"Smith  v.  San  F.  &  N.  P.  Ry.  Co   (1897)    "5  Cal.  584. 

"Brightman  v.  Bates    (1900)    175   Mass.   105. 
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more,  it  would  seem  to  be  immaterial  whether,  in  order  to  attain  this 
end,  they  uniformly  vote  together  or  vote  in  obedience  to  a  prior 
agreement  so  to  do.  Having  determined  the  policy  to  be  followed,  it 
is  not  apparent  how  the  rights  of  the  non-concurring  stockholders  are 
invaded  by  a  delegation  of  the  power  to  vote  in  accordance  with  the 
adopted  plan.12  Obviously,  the  trustee  might  be  given  so  wide  a  dis- 
cretion that  his  vote  would  fail  to  represent  the  will  of  his  cestuis 
and  in  such  a  case  the  grantors'  act  of  delegation  might  easily  be  con- 
sidered improper.  Such,  however,  is  not  the  result  where  the  trustee's 
authority  permits  him  to  vote  only  in  a  particular  way  or  within  the 
limits  of  a  pre-determined  policy,  for  in  the  former  instance  his  acts 
are  purely  mechanical  and  in  the  latter  his  vote  truly  represents  the 
will  and  effectuates  the  purpose  of  the  majority.13  It  seems  apparent, 
therefore,  that,  at  least  within  the  limits  suggested,  there  is  nothing 
inherently  illegal  in  a  separation  of  the  voting  power  from  the  benefi- 
cial ownership  of  the  stock.  Nor  would  those  cases  which  declare  the 
revocability  of  such  agreements,14  militate  against  this  principle  for, 
even  though  because  of  a  want  of  sufficient  consideration  or  the  lack 
of  an  active  duty  on  the  part  of  the  trustee,  the  trust  is  deemed 
revocable  at  the  option  of  the  grantor,15  it  does  not  follow  that  the 
agreement  is  opposed  to  public  policy  as  an  invasion  of  the  rights  of 
the  minority.  It  seems,  therefore,  that  the  legality  of  a  voting  trust 
must  be  predicated  on  some  circumstance  other  than  the  mere  fact 
of  its  creation.  The  purpose  of  the  trust  then  becomes  the  important 
consideration,  and  if  this  purpose  is  to  be  found  in  an  honest  attempt 
to  promote  the  welfare  of  the  corporation  no  reason  appears  for  con- 
demning it.18 

Such  were  the  facts  in  the  recent  case  of  Bridgets  v.  The  First 
National  Bank  (N.  C.  1910)  67  S.  E.  770.  It  appears  that  the  cor- 
poration was  in  danger  of  passing  under  the  control  of  a  single 
financier  and  as  a  result  of  this  possibility  public  confidence  in  the 
corporation  had  been  so  lessened  that  its  customers  were  withdrawing 
their  patronage.  In  order  to  forestall  the  continuance  and  increase 
of  such  a  condition  the  majority  entered  into  an  agreement  whereby 
their  shares  were  transferred  to  trustees  with  power  to  vote  in  further- 
ance of  their  object.  The  court  held  the  agreement  void  as  opposed 
to  public  policy.  In  view  of  the  circumstances,  it  would  seem  that  the 
stockholders  were  justified  in  apprehending  serious  consequences  to  the 
corporation  and  consequently  were  well  within  their  rights  in  attempt- 
ing to  prevent  a  threatened  injury  to  its  interests.  It  is  submitted, 
therefore,  that  in  so  far  as  it  holds  that  the  test  of  legality  is  the 
fitness  and  propriety  of  the  ultimate  purpose  to  be  accomplished,  the 
dissenting  opinion  is  preferable  and  in  accord  with  the  general  trend 
of  the  more  recent  decisions.11 

"Smith  v.  The  San  P.  &  N.  P.  Ry.  Co.  supra;  Clarke  ft  Central  R. 
Bkg.  Co.  supra. 

"Carnegie  Trust  Co.  v.  Security  Ins.  Co.   (Va.  iqio)  68  S.  E.  412. 

"Gage  v.  Fisher   (1895)   5  N.  D.  297. 

"Vanderbilt  v.  Bennett  supra;  Gage  v.  Fisher  supra. 

"Chapman  v  Bates  (1900)  60  N.  J.  Eq.  17;  Mobile  etc.  R.  R.  Co.  ft 
Nicholas  supra. 

"Carnegie  Trust  Co.  v.  Security  Ins.  Co.  supra;  Brightman  v.  Bates 
supra. 
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Power  of  a  Court  to  Strike  Out  an  Answer  as  Punishment  for 
Contempt. — By  a  most  obvious  application  of  the  fundamental  princi- 
ple that  the  grant  of  a  general  power  carries  with  it  every  particular 
power  necessary  to  its  exercise,1  the  authority  of  a  court  to  punish 
for  contempt  becomes  unquestionable.2  In  the  exercise  of  this  power 
the  court  is  confronted  with  the  duty  not  only  of  vindicating  its  own 
dignity  but  also  of  preserving  to  the  litigants  all  of  their  substantial 
rights.3  It  is  apparent,  therefore,  that  the  party  at  fault  is  not 
merely  by  virtue  of  his  contempt  prohibited  from  demanding  that  the 
court  preserve  to  him  his  constitutional  rights  with  regard  to  the 
litigation  in  hand.4  Thus,  although  the  courts  are  constantly  exer- 
cising this  jurisdiction  to  punish  for  such  disobedience,  they  are 
always  solicitous  to  determine  that  the  party  is  not  thereby  denied 
due  process  of  law.5 

In  determining  the  question  as  to  the  power  of  a  court  of  chancery 
to  strike  out  the  answer  of  a  delinquent  party  as  punishment  for 
failure  to  obey  its  orders,  the  courts  have  not  been  in  complete  accord, 
New  York  being  perhaps  the  most  conspicous  in  affirming  the  existence 
of  such  a  right.?  The  proper  answer  to  this  inquiry  lies  in  a  determina- 
tion of  whether  or  not  the  defendant  is  thereby  deprived  of  due  pro- 
cess of  law  and,  since  this  constitutional  guaranty  must  be  interpreted 
with  reference  to  the  meaning  of  the  term  at  the  time  of  its  insertion 
into  the  Constitution,7  this  question  must  in  turn  depend  largely  upon 
a  proper  conception  of  the  powers  of  the  English  Court  of  Chancery. 
The  basis  of  the  practice  in  this  particular  class  of  cases  undoubt- 
edly lies  in  a  rule  promulgated  by  Lord  Bacon,8  and  which  by  its  terms 
not  only  gave  the  court  power,  but  in  reality  placed  upon  it  a  duty, 
to  refuse  to  hear  the  offendor  in  that  or  any  other  suit  unless  the 
contempt  be  suspended.  Thus  it  is  apparent,  that  if  this  ordinance 
is  to  be  construed  literally  much  support  is  given  to  the  position 
taken  by  the  New  York  Courts,  and  there  are,  moreover,  some  early 
English  cases  which  appear  to  so  define  the  powers  of  the  court.9  It 
would  seem,  however,  that  this  rule  can  best  be  interpreted  by  reference 
to  the  general  practice  which  has  grown  up  under  it.10  An  examina- 
tion of  the  cases  shows  that  the  courts  early  began  to  so  modify  the 
rule  as  to  depart  from  its  literal  meaning.     Thus,  its  application  was 

'Heard  v.    Pierce    (Mass.    1851)    8  Cush.   338 

*Ex  parte  Terry  (1888)  128  U.  S.  289;  Piper  v.  Pearson  (Mass.  1854)  2 
Gray  120;   Smith  v.   Speed    (1901)    n   Okla.  95. 

3Robinson  v.  Owen  (1865)  46  N.  H.  38;  People  ex  rel.  O'Connor  v. 
Sickles   (N.  Y.   1891)    59  Hun.  342. 

*Cartwright's  Case  (1873)  i*4  Mass.  230;  People  v.  Wyatt  (1892)  17 
Col.  252. 

lEx  parte  Strieker  (1901)  109  Fed.  145;  Holt's  Case  (1893)  55  N.  J.  L. 
384;    State   v.    Ives    (1895)    60    Minn.    478. 

•Walker  v.   Walker    (1880)    82   N.   Y.   260. 

'Hovey  v.  Elliott   (1897)    167  U.   S.  409 

"The  seventy-eighth  ordinance  of  Lord  Bacon,  promulgated  in  1618, 
declared,  "They  that  are  in  rebellion,  are  not  to  be  here  (heard),  neither 
in  that  suit  nor  any  other,  except  the  Court  of  Special  Grace  suspend  the 
contempt."     Beames'  Orders  in  Chancery  35. 

'Vowles  v.  Young  (1803)  9  Ves.  172;  Anonymous  (1808)  15  Ves.  174; 
Clark  v.  Dew   (1829)    1    Russ.  &  M.   103. 

"Wilson  v.  Bates    (1838)   3  M.  &  C.    197- 
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soon  limited  to  proceedings  in  the  cause  in  which  the  contempt  had 
occurred,11  a  holding  in  direct  conflict  with  the  words  of  the  ordinance. 
Subsequently,  the  courts  restricting  the  rule  to  its  narrowest  limits,12 
allowed  the  party  to  make  a  motion  going  to  clear  his  contempt,13  and 
even  declared  the  necessity  of  giving  notice  of  proceedings  about  to  be 
taken  against  him,14  granting  as  an  incident  thereto  a  right  to  resist 
such  proceedings  on  the  insufficiency  of  the  plaintiff's  allegations.15 
In  view  of  the  liberal  attitude  thus  evidenced  by  the  court,  it  was  but 
a  short  step  to  allow  him  to  institute  any  proceedings  necessary  to  his 
defence  and  such  appears  to  have  been  the  uniform  practice  in  the 
later  cases.16  It  seems,  therefore,  that  the  rule  as  interpreted  and 
expressed  by  the  courts  whose  action  it  was  designed  to  regulate  was 
considered  as  simply  declaratory  of  the  principle  that  a  tribunal  having 
control  of  its  own  proceedings,  although  unable  to  deprive  a  party  of 
his  strict  rights,  could  refuse  to  grant  him  matters  of  favor17  and 
consequently  could  not  strike  out  an  answer  as  punishment  for 
contempt.18 

To  maintain  a  contrary  theory  would,  moreover,  be  directly  opposed 
both  to  the  general  conception  of  our  legal  system  and  to  the  funda- 
mental principal  underlying  the  power  to  take  judgment  pro  confesso. 
The  liability  to  prosecution  and  the  right  to  defend  are,  at  law,  insepar- 
able and  to  deny  the  latter  would  seem  to  pervert  the  legal  significance 
of  the  former.19  The  importance  of  this  principle  is  well  illustrated 
in  the  nature  of  the  proceedings  necessary  to  a  valid  judgment  in  rem, 
for,  even  in  such  cases,  constructive  notice,  whereby  the  defendant  is 
given  an  opportunity  to  protect  himself,  is  as  essential  to  a  valid 
decree20  as  is  personal  service  in  an  action  in  personam.  Nor  does  it 
seem  that  the  New  York  rule  can  be  sustained  by  invoking  the  doctrine 
which  permits  the  taking  of  a  decree  pro  confesso.  From  the  fact 
that  a  party  neglects  or  refuses  to  answer  the  charges  of  a  complaint, 
an  inference  that  he  thereby  confesses  its  allegations  and  consequently 
waives  his  right  to  defend,  is  legally  justifiable.21  To  say,  however, 
that  on  failure  to  answer  because  denied  that  right,  a  like  inference 
arises,  is  to  overlook  the  true  principle  upon  which  such  a  judgment 
is  based.22  The  very  fact  that  he  attempts  to  answer  would  rather 
raise  a  presumption  that  he  denies  the  charges. 

"Clark  v.  Dew  supra. 

"Richetts  v.   Mornington    (1834)    7   Sim.   200. 

"Cattell  v.   Simons    (1843)    5  Beav.  396. 

"King  v.  Bryant  (1838)  3  M.  &  C.  191;  Fitpatrick  v.  Hawkshaw   (1823) 

1  Hogan    82. 

"Anon.  v.  Gort   (1823)    1  Hogan  77;  Valle  v.  O'Reilly   (1824)    1  Hogan 
199;  Howard  v.  Newman  (1828)   1  Moll.  221;  King  v.  Bryant  supra. 

"Morrison  v.  Morrison   (1844)   4  Hare  500;  Haldane  v.  Eckford   (1869) 
L.  R.  7  Eq.  425;  Futvoye  v.  Kennard   (1859)   2  Giff.  no. 

"Robinson  v.  Lord  Byron    (1788)    2  Dick.  703;   Roper  v.  Roper    (1688) 

2  Vern.  91;  Johnson  v.  Pinney   (N.  Y.  1829),  1  Paige  646. 

"Hovey  v.   Elliott  supra;  Gordon  v.   Gordon   (1892)    141   111.   160;   Foley 
v.  Foley  (1898)   120  Cal.  33. 
"McVeigh  v.  U.  S.   (1870)    11  Wall.  259. 
"Windsor  v.   McVeigh    (1876)    93   U.    S.   274. 

"Gilbert,  Forum  Romanum  35,  36;  Hazard  v.  Durant  (1878)   12  R.  I.  99. 
"Hovey  v.  Elliott  supra. 
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Illustrative  of  a  further  objection  to  this  doctrine  is  a  recent 
case,  McNamara  v.  McNamara  (Neb.  1910),  126  N.  W.  94,  in  which 
it  was  argued  that  a  court  of  equity  might,  consistently  with  the 
theory  of  due  process  of  law,  strike  out  the  defendant's  answer  to  the 
merits  of  an  action  for  divorce  and  enter  a  decree  pro  confesso 
because  of  his  failure  to  pay  temporary  alimony  pendente  lite.  In 
discussing  the  question  the  court,  besides  expressing  its  disapproval 
of  the  New  York  cases  on  principle,  very  properly  pointed  out  the 
further  fact  that  in  such  actions  the  public  interest  is  involved  to 
such  an  extent  in  the  preservation  of  the  marriage  status23  that  to  allow 
the  defendant's  answer  to  be  stricken  out  in  such  cases  might  be  con- 
sidered against  public  policy.  Surely,  the  introduction  of  this  doc- 
trine would  in  many  cases  lead  to  the  granting  of  divorces  on  evidence 
which,  because  of  the  lack  of  opportunity  to  defend,  might  easily,  if 
controverted,  have  been  found  insufficient  or  false.24.  It  seems,  there- 
fore, that  both  as  a  matter  of  principle  and  policy  the  decision  of  the 
court  was  a  proper  one. 


The  Constitution  as  a  Limitation  on  the  States  Power  in  the 
Execution  of  a  Trust  Created  by  Congress. — The  problem  pre- 
sented to  the  court  in  the  case  of  the  Great  Northern  Railroad  Co.  v. 
Minnesota  (1910)  30  Sup.  Ct.  Rep.  344,  suggests  an  inquiry  as  to  the 
validity  of  the  contention  that  a  State,  in  dealing  with  land  granted 
to  it  by  Congress  in  trust  for  certain  specific  purposes,  may,  in  carry- 
ing out  the  object  of  the  grant,  deal  with  the  property  without  regard 
to  the  provisions  of  its  constitution.  The  question  has  arisen  in  con- 
nection with  lands  conveyed  to  the  State  in  furtherance  of  a  con- 
gressional plan  to  aid  in  the  construction  of  a  particular  line  of  rail- 
road, and  it  has  been  said  that,  notwithstanding  a  direct  constitu- 
tional provision  that  all  land  should  be  taxed  according  to  its  value  in 
money,1  the  legislature  might,  in  order  best  to  carry  out  the  purposes 
of  the  trust,  convey  the  lands  to  a  railroad  company  exempt  from 
taxation. 

It  is  undoubtedly  true  that  a  State  may  maintain  the  position  of  a 
trustee,  and,  as  such,  may  administer  the  trust  through  its  legislative 
powers.2  Having  voluntarily  assumed  this  relation,  it  then  becomes 
subject  to  the  usual  obligations  attaching  to  that  capacity  and  conse- 
quently must  exert  its  powers  to  their  fullest  extent  in  further- 
ance of  the  purpose  of  the  trust.3  It  does  not  seem,  however,  that  the 
assumption  of  such  a  relation  would,  of  itself,  place  upon  it  any 
duties,  or  give  it  any  powers,  inconsistent  with  the  express  limitations 
of  its  constitution.  It  has  been  suggested,  however,  that  the  State,  in 
carrying  out  the  provisions  of  the  contract  from  which  the  trust  arose, 
was  engaged,  not  in  the  execution  of  its  constitutional  obligations  to 
its  people,  but  of  its  contract  obligation  to  the  United  States,  and 
having  accepted  the  trust,  must  have  all  the  freedom  of  judgment 
necessary  to  the  complete  performance  of  its  obligations.4     This  argu- 

"Trough  v.   Trough    (1906)    59   W.   Va.   464. 
"Gordon  v.    Gordon   supra. 
Constitution   of   Minn.    Art.   9,    sec.   3. 

'Perry,  Trusts    (5th  ed.)    §  41 J  U.   S.   Stat.    (1836)    c.  252;   U.    S.   Stat. 
(1846)    c.   178. 
"Lowry  v.   Francis    (Tenn.   1831)    2   Yerg.   534. 
4Stearns  v.  Minn.   (1900)   179  U.  S.  223,  253.     (Opinion  by  Brewer,  J.) 
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ment  seems,  in  effect,  to  concede  to  the  Federal  Government  an 
authority,  by  imposing  conditions  on  a  grant,  to  enlarge  thereby  the 
constitutional  powers  of  the  state  legislature.  It  is  undoubtedly  true 
that  Congress,  in  disposing  of  its  public  lands,  may  grant  them  sub- 
ject to  such  conditions  as  it  considers  will  best  accomplish  the  purpose 
for  which  the  cession  is  made.  To  say,  however,  that  the  imposition 
of  such  conditions  will  give  the  State  unrestrained  freedom  to  deal 
with  these  lands,  is  to  overlook  the  fact  that  the  State,  in  accepting 
the  contract,  must  be  presumed  to  have  acted  with  due  regard  to  its 
own  limitations.6  Nor  would  the  fact  that  Congress,  as  grantor  of  the 
trust,  retains  an  interest  in  its  execution,  appear  to  alter  the  situation. 
To  be  sure,  Congress,  exercising  its  reserved  power  of  disposition, 
might,  by  retaining  in  itself  a  sufficient  legal  interest,  prevent  the 
property  from  coming  within  the  constitutional  provision  as  to  taxa- 
tion until  it  reached  the  hands  of  a  purchaser  for  value.6  In  the 
same  way  it  might  deal  with  the  State  and,  under  such  circumstances, 
title  never  having  completely  passed  from  the  Federal  Government, 
the  property  would  not  become  subject  to  the  constitutional  pro- 
visions, even  after  conveyance  by  the  legislature.  When,  however, 
title  is  passed  absolutely  to  the  State,  subject  only  to  the  condition 
that  it  be  used  for  the  purpose  of  the  trust,  the  property  then  becomes 
subject  to  the  constitutional  provision,  and  in  devoting  it  to  the  desig- 
nated purposes,  the  legislature  must  act  in  subordination  to  the 
constitution.7  Nor  would  it  seem  of  avail  to  argue  that  by  virtue  of  the 
trust  agreement,  the  land  never  passed  into  the  general  mass  of  the  state 
property,  and  consequently,  the  legislature,  dealing  with  it  in  an 
individual  capacity,  would  not  be  bound  by  its  constitution.  In  this 
connection  it  is  to  be  observed  that,  except  for  dicta  in  a  few  state 
decisions,8  the  doctrine  of  dual  capacity  has  never  been  recognized  in 
this  country,9  and  to  invoke  it  in  these  cases  would  seem  but  a  means 
of  evading  a  direct  constitutional  provision.  Even  admitting  its 
applicability,  it  is  not  apparent,  in  view  of  the  fact  that  all  liens  of 
the  United  States  have  been  extinguished,  how  the  State,  acting  as  an 
individual,  could  impose  upon  the  property  a  status  by  virtue  of  which 
it  could  remain  exempt  from  the  provisions  of  the  state  constitution. 

It  would  seem,  therefore,  that  Congress,  neither  by  virtue  of  its 
interest  in  the  execution  of  the  trust,  nor  by  the  direct  exercise  of  its 
power  of  contract,  could  confer  upon  the  legislature  a  right  to  violate 
the  state  constitution.  On  the  other  hand,  since  the  constitution  is  the 
measure  of  the  authority  of  the  legislature,  any  contract  which  in 
its  performance  would  involve  the  exercise  of  a  prohibited  power,  must 
necessarily  be  void.  The  obvious  and  proper  construction  of  such  an 
agreement  would,  therefore,  demand  that  the  parties  be  considered 
as  having  contemplated  that  the  trust  should  be  executed  in  accord- 
ance with  the  powers,  and  under  the  restrictions,  imposed  by  the  state 
constitution.10 

"Stearns  v.  Minn,  supra  (opinion  by  White,  J.);  Haire  v.  Rice  (1906) 
204  U.   S.  291. 

"Railway  Co.  v.  Prescott  (1872)  16  Wall  603;  Railway  Co.  v.  McShane, 
(1874)    22   Wall.   444. 

THaire   v.    Rice   supra. 

"See  St.  Paul  &  Pac.  R.  R  Co.  v.  Parcher  (1869)   14  Minn.  297,  329. 

"See  Van  Brocklin  v.  State  of  Tenn.   (1885)    117  U.  S.   151. 

"Haire  v.  Rice  supra. 


RECENT  DECISIONS. 

Karl  W.  Kirchwey,  Editor-in-Charge. 

Adverse  Possession — Claim  of  Right — Mistake  as  to  Boundary. — 
The  defendant  through  a  mistake  in  locating  his  boundary  uninten- 
tionally occupied  land  of  the  plaintiff's  along  with  his  own  for  the 
statutory  period.  The  plaintiff  brought  ejectment.  Held,  the  defend- 
ant's possession  was  adverse.  McCormick  et  al.  v.  Sorenson  et  ux. 
(Wash.  1910)  107  Pac.  1055. 

On  the  question  as  to  whether  such  possession  as  that  in  the  prin- 
cipal case  is  adverse  the  courts  are  squarely  in  conflict.  Washburn, 
Real  Property  (6th  ed.)  §  1969.  Some  courts  hold  that  the  intention 
must  be  to  claim  title  to  the  given  line  at  all  events,  and  not  merely 
because  of  the  belief  that  such  line  is  the  true  one,  McCabe  v.  Bruere 
(1899)  153  Mo.  1,  and  interpret  unexplained  possession  by  mistake 
as  proceeding  from  the  latter  belief,  Brown  v.  Cockerell  (1858)  33 
Ala.  38,  or  as  being  presumably  under  the  title  of  the  true  owner. 
Preble  v.  Maine  Central  R.  R.  Co.  (1893)  85  Me.  260.  The  distinction 
between  these  two  forms  of  intention,  especially  where  no  doubts  of 
the  validity  of  his  claim  have  arisen  in  the  mind  of  the  occupant, 
seems  intangible  and  difficult  to  arrive  at.  Further,  the  result  reached, 
that  one  in  possession  by  mistake  intends  to  claim  only  to  the  true 
boundary,  wherever  it  may  be,  seems  arbitrary  and  contrary  to  the 
normal  inference  arising  from  open  exclusive  possession.  Since  ad- 
verse possession  is  occupancy  under  claim  of  freehold,  however  such 
claim  arises,  Dyer  v.  Eldridge  (1893)  136  Ind.  654,  one  who  occupies 
his  own  and  adjoining  land  under  the  same  claim  of  right  should  be 
deemed  to  hold  adversely.  Accordingly,  a  number  of  courts  have 
taken  the  view  that  the  motives  from  which  the  intention  to  claim 
title  arises  are  immaterial,  Green  v.  Anglemire  (1899)  77  Mich.  168, 
and  that  one  who  occupies  the  land  as  his  own  is  in  adverse  posses- 
sion, regardless  of  his  knowledge  or  ignorance  of  a  paramount  title. 
Metcalf  v.  McCutchen  (1882)  16  Miss.  145.  This  doctrine,  following 
the  fundamental  rule  that  possession  is  the  best  evidence  of  intention, 
avoids  the  uncertainty  of  an  inquiry  into  the  occupant's  mental  state, 
Pearce  v.  French  (1831)  8  Conn.  439,  and  does  not  favor  the  wilful 
wrongdoer  at  the  expense  of  the  innocent  disseisor.  It  also  seems  more 
in  accord  with  the  object  of  the  Statute  of  Limitations  as  a  statute 
of  repose.  Oreen  v.  Anglemire  supra.  The  court  in  the  principal  case 
has  adopted  the  better  view  of  the  effect  of  possession  under  a  mistake 
as  to  the  location  of  the  boundary. 

Constitutional  Law — Due  Process — Power  to  Strike  Out  Answer 
of  One  in  Contempt. — In  a  suit  for  divorce  the  defendant  was  ordered 
to  pay  temporary  alimony.  Upon  his  failure  to  do  so,  he  was  ad- 
judged in  contempt  and  his  answer  stricken  out.  Held,  upon  appeal, 
the  order  striking  out  his  answer  was  unconstitutional  as  denying  due 
process  of  law.  McNamara  v.  McNamara  (Neb.  1910)  126  N.  W.  94. 
See  Notes,  p.  661. 

Constitutional  Law — Eminent  Domain — Public  Use. — The  Massa- 
chusetts Senate  requested  the  opinion  of  the  state  Supreme  Court  as 
to  whether  a  city  widening  a  highway  could  take  additional  land  ad- 
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joining  to  sell  subsequently  to  private  persons  at  full  value,  such  taking 
being  necessary  to  promote  the  industrial  welfare  of  the  city.  Held, 
the  city  could  not  take  the  additional  land.  In  re  Opinion  of  the  Jus- 
tices (Mass.  1910)  91  N.  E.  578. 

While  the  determination  of  the  legislature  is  conclusive  both  as 
to  the  necessity  of  exercising  the  power  of  eminent  domain,  Hartwell 
v.  Armstrong  (1854)  19  Barb.  166;  contra,  Ryerson  v.  Brown  (1877) 
35  Mich.  333,  and  as  to  the  extent  of  its  exercise,  U.  8.  v.  Gettysburg 
Electric  R'y.  Co.  (1896)  160  U.  S.  668,  the  question  whether  the  taking 
is  for  a  public  use  is  a  purely  judicial  one.  Coster  v.  The  Tide  Water 
Co.  (1866)  18  N.  J.  Eq.  54.  In  their  efforts  to  define  public  use  some 
courts  consider  the  term  as  synonymous  with  public  welfare,  upholding 
the  grant  of  eminent  domain  to  private  enterprises  whose  advancement 
is  deemed  by  the  legislature  essential  to  the  material  prosperity  of  the 
community,  Hand  Gold  Mining  Co.  v.  Parker  (1877)  59  Ga.  419,  a 
doctrine  which  has  been  held  not  to  violate  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution.  Strickley  v.  Highland  Boy  Gold 
Mining  Co.  (1905)  200  U.  S.  527.  Since  every  improvement  in  some 
degree  advances  the  public  welfare,  this  doctrine  presents  to  the  court, 
in  determining  the  question  of  public  use,  the  alternative  of  reviewing 
in  effect  the  legislative  conclusion  as  to  the  expediency  of  the  particu- 
lar enactment,  Hand  Gold  Mining  Co.  v.  Parker  supra,  or  of  regard- 
ing the  declaration  of  the  legislature  as  conclusive,  thus  practically 
removing  all  limitation  from  the  legislative  exercise  of  eminent  domain. 
Cozard  v.  Hardwood  Co.  (1905)  139  N.  C.  283.  Accordingly,  the 
more  conservative  jurisdictions  require  that  some  definite  right  to  the 
use  of  property  sought  to  be  condemned  shall  result  to  the  public  or 
some  specified  portion  thereof;  Matter  of  Appl'n  of  E.  B.  W.  &  M.  Co. 
(1884)  96  N.  Y.  42;  Sholl  v.  German  Coal  Co.  (1887)  118  111.  427;  and 
a  like  construction  has  been  put  upon  the  term  where  the  taxing 
power  was  involved.  Lowell  v.  City  of  Boston  (1873)  111  Mass.  454; 
Opinion  of  the  Justices  (1892)  155  Mass.  498.  The  court  in  the  princi- 
pal case  reaches  a  conclusion  supported  by  the  better  considered  cases. 

Constitutional  Law  —  Impairment  of  Contract  —  Non-Exclusive 
Franchise. — A  borough  ordinance  granted  the  plaintiff  company  the 
right  to  construct  and  operate  waterworks  within  the  borough.  The 
company  accepted  the  ordinance;  and  constructed  their  plant.  An 
action  was  later  brought  by  the  Company  to  restrain  the  borough  from 
building  a  competing  plant.  Held,  three  judges  dissenting,  the  borough 
had  impliedly  contracted  not  to  build  competing  works  of  its  own,  so 
long  as  the  company  furnished  a  suitable  supply.  Penn.  Water  Co.  v. 
City  of  Pittsburg  (Pa.  1910)  75  Atl.  945. 

The  grant  of  an  exclusive  franchise  necessarily  involves  an  agree- 
ment not  to  grant  a  competing  franchise,  and  a  breach  of  this  agree- 
ment impairs  the  obligation  of  the  contract  within  the  prohibition  of 
the  Federal  Constitution.  McLeod  v.  Savannah  etc.  Co.  (1858)  25  Ga. 
445.  But  the  grant  of  a  non-exclusive  franchise  does  not  imply  any 
contract  not  to  grant  a  competing  privilege;  Bienville  Water  Supply 
Co.  v.  Mobile  (1899)  95  Fed.  539;  for,  according  to  the  rule  that  grants 
in  derogation  of  the  public  right  must  be  strictly  construed  against 
the  grantee,  Knoxville  Water  Co.  v.  Knoxville  (1905)  200  U.  S.  22, 
all  rights  not  expressly  granted  are  deemed  reserved,  Skaneateles 
Waterworks  Co.  v.  Skaneateles  (1901)  184  U.  S.  354,  including  the 
power  to  grant  competing  franchises.    Syracuse  Water  Co.  v.  Syracuse 
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(1889)  116  N.  Y.  167.  And  since  the  degree  of  injury  caused  to  the 
first  grantee  by  a  grant  of  a  competing  privilege  is  in  this  connection 
immaterial,  it  has  properly  been  held  that  there  is  no  more  basis, 
6olely  because  of  the  greater  damage  municipal  competition  would 
cause,  for  implying  a  contract  that  the  municipality  will  not  itself 
compete  than  that  it  will  not  grant  a  private  company  competing 
privileges.  Colby  Univ.  v.  Canandaigua  (1889)  96  Fed.  449.  The 
court  in  the  principal  case,  so  far  as  it  bases  its  conclusion  on  an 
attempted  distinction  between  municipal  and  private  competition, 
seems  to  ignore  the  authority  of  the  better  considered  cases.  Its 
decision  may,  however,  be  supported  on  the  accepted  interpretation  of 
a  local  statute. 

Constitutional  Law — Impairment  of  Contract — Protection  of 
Remedies. — During  the  pendency  of  an  action  in  which  the  plain- 
tiff, a  creditor  of  an  insolvent  corporation,  was  seeking  to  recover 
from  the  defendant,  a  stockholder  therein,  the  unpaid  balance  on  its 
stock  subscription,  the  state  legislature  passed  an  act,  operating 
retrospectively,  providing  that  a  bill  in  equity  should  be  the  exclusive 
remedy  for  the  enforcement  of  such  liability.  Prior  to  the  passage 
of  this  act  the  plaintiff  was  entitled  to  a  several  action.  Held,  the 
act  was  not  in  violation  of  the  contract  clause  of  the  Federal  Consti- 
tution. Pittsburg  Steel  Co.  v.  Baltimore  Equitable  Society  (Md. 
1910)  77  Atl.  255.     See  Notes,  p.  654. 

Constitutional  Law — Interstate  Commerce — Police  Power. — The 
defendant  was  indicted  under  N.  Y.  Consol.  Laws  c.  31  Art.  8  forbid- 
ding employment  of  block  signal  telegraphers  for  more  than  eight 
hours  a  day.  The  Act  of  Congress  of  March  4,  1907,  to  become  ef- 
fective March  4,  1908,  forbids  employment  of  the  same  class  for  more 
than  nine  hours.  The  alleged  offence  occurred  in  August,  1907. 
Held,  the  defendant  was  liabla  People  v.  Erie  By.  (1910)  198  N. 
Y.  369. 

For   a   discussion   of   the   principles   involved  in  this  case,   see  9 
Columbia  Law  Review  66. 

Constitutional  Law — Tax  Exemptions — Power  to  Grant. — A  rail- 
road had  a  contract  exemption  from  taxation.  The  state  constitu- 
tion, adopted  subsequently,  prohibited  the  granting  of  exemptions 
from  taxation.  On  foreclosure  under  a  mortgage,  all  the  property, 
rights  and  franchises  of  the  railroad  company  were  bought  in  by  the 
state  and  later  granted  by  it  to  the  defendant,  who  resisted  payment 
of  taxes.  Held,  the  grant  by  the  state  did  not  carry  the  exemption  to 
the  grantee.  Great  Northern  By.  Co.  v.  Minnesota  (U.  S.  1910)  30 
Sup.  Ct.  Rep.  344.     See  Notes,  p.  663. 

Corporations — Elections — Legality  of  Voting  Trusts. — To  prevent 
the  control  of  a  bank  passing  into  the  hands  of  one  individual  to  the 
necessary  detriment  of  the  bank,  the  majority  shareholders  assigned 
their  stock  to  three  trustees  for  a  period  of  fifteen  years  with  authority 
to  vote  the  same  at  annual  corporation  meetings  as  they  deemed  best 
for  the  welfare  of  the  bank.  Held,  one  judge  dissenting,  the  agree- 
ment was  void  per  se  as  against  public  policy.  Bridgers  v.  First  Nat. 
Bank  (N.  C.  1910)  67  S.  E.  770.     See  Notes,  p.  658. 
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Courts — Effect  of  Overruling  Decision — Constitutionality  of 
Criminal  Statute. — The  state  supreme  court  held  a  statute  prohibiting 
the  sale  of  liquor  unconstitutional,  and  later  overruled  its  previous 
holding.  In  the  meantime  the  defendant  committed  the  acts  forbidden 
by  the  statute,  under  which  he  was  later  prosecuted  after  the  over- 
ruling decision.  Held,  the  defendant  could  not  be  prosecuted  under 
the  statute.    State  v.  O'Neil  (la.  1910)  126  N.  W.  454. 

On  the  commonly  accepted  theory  that  a  decision  is  merely  declar- 
atory of  existing  law,  1  Bl.  Comm.  70,  an  overruling  decision  has 
properly  a  retroactive  effect  in  subsequent  cases.  9  Columbia  Law 
Review  163.  Under  the  opposing  doctrine  that  the  court  rendering 
such  a  decision  in  effect  announces  a  new  rule  of  law,  Salmond,  Theory 
of  Jud.  Precedents,  16  L.  Q.  R.  376,  the  decision  must  of  necessity 
affect  retrospectively  the  rights  of  the  parties  before  the  court ;  and  no 
reason  is  seen  for  confining  its  retroactive  effect  to  that  case.  How- 
ever explained,  the  general  rule  is  well  established.  A  well  defined 
exception  is  recognized  in  cases  involving  the  interpretation  and  con- 
stitutionality of  statutes;  and  contracts  based  upon  the  overruled  con- 
struction, as  well  as  property  rights  which  have  vested  under  such 
contracts,  are  exempted  from  the  application  of  the  construction  sub- 
sequently adopted.  Gelpcke  v.  Dubuque  (1863)  68  U.  S.  175;  Haskett 
v.  Maxey  (1892)  134  Ind.  182.  The  courts,  however,  have  not  gen- 
erally extended  the  exception  to  criminal  statutes.  In  State  v.  Bell 
(1904)  136  N.  C.  674,  the  court  attempted  to  overrule  its  former  con- 
struction of  such  a  statute,  while  refusing  to  apply  the  new  construc- 
tion to  the  defendant  at  bar,  apparently  oblivious  to  the  principle 
that  a  decision  is  a  binding  precedent  solely  by  virtue  of  its  applica- 
tion of  a  rule  of  law  to  the  facts  of  the  case  before  it.  Salmond,  Theory 
of  Jud.  Precedents,  supra.  Yet  there  is  no  greater  hardship  involved 
in  applying  the  new  rule  of  construction  to  any  other  offender  whose 
acts  were  committed,  as  those  in  the  principal  case,  before  its  adop- 
tion. In  the  absence  of  express  authority  in  point,  it  is  submitted 
that  the  principal  case  should  have  followed  the  orthodox  doctrine 
that  a  statute  finally  held  to  be  constitutional  was  in  point  of  law 
constitutional  from  the  time  of  its  enactment;  and  hence  that  the 
defendant  was  guilty. 

Criminal  Law — Double  Jeopardy — Perjury  as  to  Guilt  in  First 
Trial. —  The  defendant  was  indicted  for  embezzling  letters,  and  on  his 
testimony  that  he  had  not  read  a  purported  confession  signed  by  him, 
was  acquitted.  He  was  then  indicted  for  perjury  in  giving  this  evi- 
dence. The  prosecution  introduced  evidence  of  the  acts  of  embezzle- 
ment, and  the  defendant  excepted.  Held,  the  evidence  was  inadmissi- 
ble.    Chitwood  v.  U.  S.  (C.  C.  A.  8th  C.  1910)  178  Fed.  442. 

Acquittal  or  conviction  is  a  bar  to  a  subsequent  indictment  for 
any  offence  of  which  the  accused  could  have  been  convicted  on  the 
first  indictment.  2  Russell,  Crimes  1984.  But  where,  as  in  the 
principal  case,  such  identity  in  law  does  not  exist,  the  defence  of 
double  jeopardy  has  no  application.  Comw.  v.  Roby  (1832)  12  Pick. 
496.  A  result  similar  to  that  in  the  principal  case  has  been  reached 
under  the  principles  of  res  adjudicata  in  ZJ.  S.  v.  Butler  (1885)  38 
Fed.  498,  and  Cooper  v.  Comw.  (1899)  106  Ky.  909.  However,  res 
adjudicata  is  not  properly  applicable  to  criminal  cases,  State  v.  Cay- 
wood  (1895)  96  la.  367,  where  its  function  is  supplied  by  the  pleas  of 
autrefois  acquit  and  autrefois  convict,  which   are  combined   in  the 
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modern  plea  of  double  jeopardy.  Starkie,  Cr.  PI.  349.  And  although 
estoppel  by  verdict  operates  in  criminal  cases  against  the  defendant 
where  there  has  been  a  former  conviction,  it  is  not  regarded  as  availa- 
ble in  his  favor  in  case  of  a  former  acquittal.  See  Reg.  v.  Inhabitants 
of  Haughton  (1853)  1  El.  &  Bl.  501;  Rex  v.  Inhabitants  of  St.  Pancras 
(1794)  1  Peake  N.  P.  220.  There  seems,  therefore,  to  be  no  sound 
principle  upon  which  a  verdict  of  acquittal  can  be  considered  con- 
clusive of  the  facts  alleged  in  the  first  indictment  upon  a  trial  for  a 
subsequent  offence;  State  v.  Cay  wood,  supra;  Hutcheson  v.  State 
(1894)  33  Tex.  Cr.  67;  and  the  evidence  in  the  principal  case  should 
have  been  admitted. 

Criminal  Law — Embezzlement — Conversion  of  Proceeds  of  Check 
by  Broker. — A  broker,  authorized  to  buy  specific  stock,  ordered  it 
from  a  correspondent,  notified  the  customer  that  it  had  been  bought, 
and  deposited  a  check  he  received  in  full  payment  to  his  firm  account. 
The  stock  was  never  taken  up  from  the  correspondent,  and  although 
practically  insolvent,  the  broker  used  the  proceeds  of  the  check  to  pay 
his  debts.  Held,  the  broker  was  guilty  of  embezzlement.  People  v. 
Meadows  (N.  Y.  1910)  92  N.  E.  128. 

Although  embezzlement  is  a  purely  statutory  crime,  Comw.  v. 
Steams  (Mass.  1841)  2  Met.  343,  it  may  be  generally  defined  as  the 
fraudulent  conversion  of  the  property  of  another  by  one  who  holds 
it  as  a  fiduciary.  1  Wharton,  Criminal  Law  §§  1009,  1049.  That  a 
broker  is  often  such  a  fiduciary  is  well  established.  Comw.  v.  Cooper 
(1880)  130  Mass.  285.  But  when  he  is  authorized  to  mingle  the  money 
received  with  his  own  funds  he  has  been  considered  a  debtor,  and 
therefore  not  guilty  of  embezzlement  for  a  subsequent  appropriation, 
People  v.  Thomas  (N.  Y.  1903)  83  App.  Div.  226,  a  proper  result, 
since  no  particular  money  was  held  for  the  principal.  But  see  2 
Bishop,  Criminal  Law  §  370.  If  a  criminal  intent  existed  at  the 
time  of  the  deposit,  the  authority  given  by  the  principal  would  ap- 
parently be  nullified,  U.  S.  v.  Sander  (U.  S.  C.  C.  1855)  6  McLean  598, 
and  the  fiduciary  held  guilty.  Leonard  v.  State  (1879)  7  Tex.  App. 
417,  444.  Since  no  such  facts  appear  in  the  principal  case,  it  is  un- 
sound if  the  broker  had  authority  to  mingle.  On  the  other  hand,  when 
the  fiduciary  is  expected  to  keep  the  money  in  a  separate  fund  and 
does  so  keep  it,  he  is  deemed  a  trustee  or  a  bailee,  People  v.  Civille 
(N.  Y.  1887)  44  Hun  497,  and  is  held  to  be  guilty  upon  a  fraudulent 
conversion.  Comw.  v.  Tuckerman  (Mass.  1857)  10  Gray  173,  188. 
So  if  the  agent,  though  not  authorized  to  mingle  the  money  with  his 
own,  does  so  with  criminal  intent,  he  is  usually  considered  guilty. 
State  v.  Cunningham  (1899)  154  Mo.  161,  174.  Obviously  this  intent 
must  exist  at  the  time  of  the  co-mingling,  and  therefore  the  principal 
case  is  unsound  even  if,  as  held  by  the  lower  court,  136  App.  Div.  226, 
the  agent  was  not  authorized  to  mingle  the  proceeds.  However,  it 
follows  the  tendency  of  the  New  York  courts  shown  in  People  v.  Birn- 
baum  (N.  Y.  1906)  114  App.  Div.  480,  and  People  ex  rel.  Zotti  v. 
Flynn  (N.  Y.  1909)  135  App.  Div.  276. 

Damages — Eminent  Domain — Railways  in  Streets. — An  abutting 
owner  who  held  the  fee  of  the  street  sued  to  recover  for  the  construc- 
tion and  operation  of  an  electric  street  railway  in  front  of  his 
premises.  Held,  the  measure  of  damages  was  the  market  value  of  the 
premises   taken   and   the   damages   to   the   residue,    including   injuries 
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caused  by  noise  and  vibration.  Easch  v.  Nassau  Electric  R.  R.  Co. 
(N.  Y.  1910)  43  N.  Y.  L.  J.  37.    See  Notes,  p.  656. 

Divorce — Desertion — What  Constitutes. — The  defendant  by  threats 
against  the  plaintiff's  life  drove  him  from  home.  After  four  years 
separation  the  plaintiff  brought  an  action  for  divorce  on  the  ground 
of  desertion.  Held,  the  plaintiff  was  entitled  to  a  divorce.  Hudson  v. 
Hudson  (Fla.  1910)  51  So.  857. 

The  granting  of  divorce  on  the  ground  of  desertion  is  a  compara- 
tively modern  doctrine  and  wholly  statutory.  To  constitute  desertion 
under  the  statute  one  spouse  must  effectuate  the  intention  of  causing 
the  cohabitation  to  cease,  Bailey  v.  Bailey  (Va.  1871)  21  Gratt.  43, 
and  he  must  do  so  without  the  consent  of  the  other  spouse.  Bishop, 
Mar.,  Div.  &  Sep.  §§  1670,  1671.  The  cessation  of  cohabitation,  there- 
fore, because  of  the  illness  of  either  spouse  is  not  such  desertion  as  is 
contemplated  by  the  statute.  Keech  v.  Keech  (1868)  L.  R.  1  P.  &  D. 
641.  The  spouse  leaving  the  marital  domicile  is  prima  facie  the  de- 
serter and  the  burden  is  upon  him  or  her  to  show  that  the  departure 
was  justified.  Starkey  v.  Starkey  (1870)  21  N.  J.  Eq.  135.  Where  one 
spouse  justifies  the  other  in  leaving  the  marital  home  the  one  remain- 
ing is,  of  course,  deemed  the  deserter,  Morris  v.  Morris  (1852)  20  Ala. 
168;  Waltermire  v.  Waltermire  (1888)  110  N.  Y.  183,  and  the  one 
driven  from  home  may,  after  the  lapse  of  the  statutory  period,  main- 
tain an  action  for  divorce  on  the  ground  of  desertion.  James  v.  James 
(1878)  58  N.  H.  266.  Only  such  conduct  however  will  justify  one 
spouse  in  leaving  the  other  as  would  constitute  grounds  for  granting 
a  divorce  for  desertion,  Fritz  v.  Fritz  (1891)  138  111.  436,  the  courts 
applying  perhaps  the  principles  of  the  old  action  for  the  restoration  of 
conjugal  rights.  See  Grove's  Appeal  (1860)  37  Pa.  St.  443.  To  allow 
the  maintenance  of  an  action  for  divorce  on  the  ground  of  desertion 
for  any  other  reason  would  be  to  extend  the  grounds  for  divorce  by 
judicial  interpretation.  Laing  v.  Laing  (1870)  21  N.  J.  Eq.  249.  The 
court  in  the  principal  case  seems  to  have  overlooked  this  consideration, 
upon  the  application  of  which  the  soundness  of  its  decision  must  rest. 

Divorce — Effect  of  Decree — Contract  to  Remarry  Made  During 
Time  for  Appeal. — A  statute  imposed  on  any  divorcee  remarrying 
within  the  time  allowed  for  appeal  from  a  decree,  the  penalties  of 
bigamy.  Within  such  time  one  Dewey  contracted  to  marry  the  de- 
fendant after  the  expiration  of  such  time,  and  to  convey  to  her  cer- 
tain lands,  her  title  to  which  was  attacked  by  an  adverse  claimant. 
Held,  the  contract  was  valid.  Leininger  Lumber  Co.  v.  Dewey  (Nev. 
1910)  126  N.  W.  87. 

It  is  well  settled  that  a  promise  to  marry  conditioned  on  obtaining 
a  divorce  is  void  as  against  public  policy.  1  Bishop,  Marriage,  Di- 
vorce and  Separation  193;  Noice  v.  Brown  (1876)  38  N.  J.  L.  228. 
Hence  the  fallacy  of  the  argument  employed  in  the  principal  case, 
that  what  one  may  lawfully  do  in  the  future  he  may  now  contract 
to  do.  Noice  v.  Brown  supra.  Remarriage  by  the  defeated  party 
after  a  decree  but  during  the  time  for  appeal  has  been  held  a  waiver 
of  the  right  of  appeal.  Stevens  v.  Stevens  (1875)  51  Ind.  542.  But 
a  remarriage  by  the  successful  party  during  this  period,  which 
obviously  could  not  operate  as  a  waiver,  is  deemed  contrary  to  the 
policy  of  the  law,  as  evidenced  by  such  statutes  as  that  in  the  prin- 
cipal case.    Eaton  v.  Eaton  (1902)  66  Nev.  676,  681.     Although  most 
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courts  hold  that  the  decree  wholly  dissolves  the  marriage,  yet  during 
this  time  the  parties  for  certain  purposes  are  certainly  not  as  if 
single,  Eaton  v.  Eaton  supra,  for  if  the  decree  is  reversed  or  vacated 
they  need  not  remarry,  but  remain  married.  Estate  of  Wood  (1902) 
137  Cal.  129  (dissenting  opinions).  The  promise  in  the  principal 
case  while  presumably  to  be  interpreted  as  conditioned  on  no  reversal 
being  obtained,  is  yet  open  to  all  the  objections  urged  against  such 
promises  made  before  divorce,  even  though  in  less  degree.  Such  con- 
tracts would  seem  therefore  to  be  contrary  to  public  policy.  See  Havi- 
land  v.  Hoisted  (1866)  34  1ST.  Y.  643. 

Equity — Cloud  on  Title — Necessity  op  Possession  to  Maintain  Ac- 
tion.— The  defendant  railroad,  having  the  power  of  eminent  domain, 
had  occupied  a  strip  of  land  through  the  plaintiff's  property,  which 
was  not  otherwise  in  the  actual  possession  of  anyone.  The  extent  of 
such  occupancy  was  in  dispute.  The  plaintiff  brought  suit  to  remove 
the  cloud  on  his  title.  Held,  since  the  statutory  action  for  compensa- 
tion would  either  concede  the  greater  occupancy  or  risk  an  inadequate 
recovery,  equity  had  jurisdiction.  Stuart  v.  Union  Pac.  R.  Co.  (1910) 
178  Fed.  753. 

The  equity  jurisdiction  to  remove  a  cloud  on  title  was  early  in- 
voked in  favor  of  an  owner  in  possession,  Petit  v.  Shepard  (N.  Y. 
1835)  5  Paige  493,  in  order  that  the  marketability  of  the  property  should 
not  be  injuriously  affected.  9  Columbia  Law  Review  257.  This  juris- 
diction has  been  readily  extended  to  embrace  all  cases  within  the  reason 
of  the  rule,  and,  provided  the  plaintiff  out  of  possession  have  such  an 
interest  in  the  property  as  would  be  injured  by  the  continuance  of 
the  cloud,  his  bill  may  generally  be  maintained  where  for  any  reason 
he  has  not  a  complete  and  adequate  legal  remedy.  Accordingly,  where 
an  action  of  ejectment  will  not  lie  because  the  plaintiff,  being  a  re- 
versioner, Keyes  v.  Ketrick  (1903)  25  R.  I.  468,  or  remainderman, 
Worthington  v.  Miller  (1901)  134  Ala.  420,  has  no  right  to  immediate 
possession,  or  as  a  mere  warrantor  is  utterly  without  possessory  right, 
Pier  v.  Fond  du  Lac  Co.  (1881)  53  Wis.  421,  or  because  neither  party 
is  in  possession;  Christy  v.  Springs  (1902)  11  Okl.  710;  Heppenstall 
v.  Leng  (1907)  217  Pa.  St.  491;  or  where,  though  the  plaintiff  is  en- 
titled to  immediate  possession,  a  recovery  in  ejectment  would  leave 
the  cloud  still  existing,  Kruczinski  v.  Neuendorf  (1898)  99  Wis.  264, 
the  jurisdiction  of  equity  may  be  invoked  to  remove  the  cloud.  And 
while  this  jurisdiction  has  been  limited  in  some  states  by  statute, 
Randle  v.  Daughdrill  (1904)  142  Ala.  490;  Mackey  v.  Maxin  (1907) 
63  W.  Va.  14,  it  has  been  extended  in  others  so  as  to  render  possession 
wholly  immaterial.  Casey  v.  Leggett  (1899)  125  Cal.  664,  672; 
Neb.  Comp.  Stat.  (1901)  c.  73  sec.  57.  In  the  absence  of  a  controlling 
statute,  the  principal  case  presents  a  broad  and  liberal  application 
of  the  general  rule. 

Equity — Injunction — Clean  Hands. — Both  the  plaintiff  and  de- 
fendant were  using  on  adjacent  lands  devices  to  increase  the  natural 
flow  of  oil  and  natural  gas  from  their  wells.  The  plaintiff  sued  to 
restrain  the  defendant's  user.  Held,  no  injunction  would  issue.  Ilo 
Oil  Co.  v.  Indiana  Natural  Gas  &  Oil  Co.  (Ind.  1910)  92  N.  E.  1. 

Since  the  application  Of  the  doctrine  of  clean  hands  involves 
the  denial  of  all  relief,  Pomeroy,  Eq.  Jur.  §  3,97,  the  court  should 
only  apply  it  where  the  duty  of  equity  is  best  performed  by  leaving 
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the  parties  in  statu  quo.  Thus  it  seems  to  be  applicable  only  where 
the  plaintiff's  iniquity  has  an  immediate  and  necessary  relation  to 
the  thing  sued  for;  Dering  v.  Earl  of  Winchelsea  (1787)  1  Cox  Eq. 
Cas.  318;  see  also  Otis  v.  Gregory  (1887)  111  Ind.  504,  509;  Pomeroy, 
Eq.  Jur.  §  399  ;  or  more  definitely,  where  the  plaintiff  is  seeking  to 
protect  himself  in  or  to  take  advantage  of  a  situation  brought  about 
in  whole  or  in  part  by  his  previous  wrong  against  the  defendant.  The 
maxim  that  "he  who  seeks  equity  must  do  equity",  however,  does  not 
imply  the  forfeiture  of  the  right  to  relief.  It  means  that  the  court 
will  only  grant  the  plaintiff's  prayer  upon  his  "doing  equity"  in  some 
matter  so  related  to  the  relief  sought  that  it  may  fairly  be  deemed  a 
prerequisite  thereto.  Pomeroy,  Eq.  Jur.  §  397;  10  Columbia  Law 
Review  247.  The  court  having  a  wide  discretion  might  properly  apply 
this  maxim  to  avoid  multiplicity  of  suits,  where,  as  in  the  principal 
case,  the  two  injuries  are  so  identical  in  character  that  the  same 
rule  of  law  must  be  applied  to  both;  see  Comstock  v.  Johnson  (1871) 
46  N.  Y.  615;  and  this  the  court  may  do  of  its  own  motion.  Comstock 
v.  Johnson  supra;  Missouri  Guarantee  etc.  Ass'n.  (1900)  158  Mo.  613, 
623.  But  since  the  plaintiff's  conduct  was  quite  independent  of  the 
injury  of  which  he  complains,  the  doctrine  of  clean  hands  is 
inapplicable. 

Habeas  Corpus — Prosecution  Barred  by  Statute — Jurisdiction  to 
Impose  Sentence. — The  relator,  having  pleaded  guilty  to  seduction, 
married  the  prosecutrix  with  consent  of  the  court.  The  statute 
provides  that  such  a  marriage  "is  a  bar  to  prosecution."  Nevertheless, 
judgment  was  pronounced.  Held,  three  judges  dissenting,  there  was 
no  such  utter  lack  of  jurisdiction  to  impose  a  sentence  as  to  entitle 
the  plaintiff  to  relief  by  habeas  corpus.  People  v.  Frost  (N.  Y. 
1910)  91  N.  E.  376. 

Although  habeas  corpus  lies  only  for  jurisdictional  defects  and 
not  to  review  error,  Ex  parte  Shaw  (1857)  7  Ohio  St.  81;  7  Columbia 
Law  Review  288,  and  in  favor  of  one  restrained  under  a  void  as 
opposed  to  a  voidable  judgment,  Bray  v.  State  (1903)  140  Ala.  712,  the 
greatest  difference  exists  as  to  what  renders  a  judgment  void.  U.  S.  v. 
Pridgeon  (1894)  153  U.  S.  48.  Yet  this  is  the  only  question  for  con- 
sideration. In  re  Rolfs  (1883)  30  Kan.  758.  Undoubtedly  no  judg- 
ment is  valid  in  the  absence  of  jurisdiction  of  the  person  and  cause, 
Ex  parte  Schultz  (Pa.  1841)  6  Whart.  269;  Sennott's  Case  (1888) 
146  Mass.  489,  and  the  weight  of  modern  authority,  at  least,  requires 
the  additional  jurisdiction  to  render  the  particular  judgment;  People 
v.  Liscomb  (1875)  60  N.  Y.  559;  Ex  parte  Cox  (1893)  3  Ida.  530; 
Nielson,  Petitioner  (1888)  131  U.  S.  176;  the  court,  that  is,  must 
observe  those  limitations  prescribed  by  common  law  or  statute.  In  re 
Bonner  (1893)  151  U.  S.  242.  There  is  justification  for  the  majority 
opinion  in  the  principal  case  under  the  older  view  of  jurisdiction,  for 
it  is  doubtful  if,  as  the  dissenting  opinion  contended,  the  statute  upon 
marriage  operated  to  destroy  all  semblance  of  jurisdiction  of  both  the 
person  and  the  cause.  Yet  assuming  this  jurisdiction,  the  result 
reached  cannot  be  supported  under  the  modern  and  better  view,  since 
the  court  was  powerless  to  impose  the  particular  sentence.  People  v. 
Liscomb  supra;  Nielson,  Petitioner  supra;  Ex  parte  Lange  (U.  S. 
1873)  18  Wall.  163.  The  dissenting  opinion  reaches  a  conclusion 
sounder  and  more  in  consonance  with  the  avowed  policy  of  the  New 
York  courts  to  interpret  the  habeas  corpus  act  liberally.     People  v. 
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Liscomb  supra.  See  also  note  to  Koepke  v.  Hill  (Md.  1901)  87  Amer. 
St.  Rep.  161 ;  Ex  parte  Lucas  (1900)  160  Mo.  218. 

Insurance — Beneficiary  of  Life  Policy — Effect  of  Bigamous  Mar- 
riage.— The  plaintiff's  husband,  one  Woodson,  deserted  her  and  later 
married  the  defendant  Mary  Woodson  without  objection  by  the  plain- 
tiff, who  thereafter  herself  married  one  Blew.  Woodson  subsequently 
insured  in  the  defendant  association,  the  policy  being  made  payable  to 
his  "wife  or  heir."  After  his  death  the  plaintiff  sued  for  the  amount 
of  the  policy.  Held,  the  defendant  Mary  Woodson  was  entitled  to  the 
benefit.  Woodson  v.  Colored  Knights  of  Honor  (Miss.  1910)  52 
So.  457. 

Though  a  bigamous  marriage  is  void,  it  does  not  follow  that  a 
policy  effected  by  the  husband  for  the  benefit  of  his  reputed  wife  is 
invalid.  Equitable  Ins.  Co.  v.  Patterson  (1870)  41  Ga.  338,  365.  A  benefi- 
ciary specifically  named,  and  designated  as  his  wife,  can  claim  the  bene- 
fit of  a  policy  although  she  is  not  his  wife  by  reason  of  divorce,  Martin 
v.  Woodmen  (1903)  111  111.  App.  99,  even  if  her  former  husband  re- 
marries, Court ois  v.  Grand  Lodge  (1902)  135  Cal.  552,  or  where  the 
marriage  is  bigamous,  provided  the  plaintiff  married  in  good  faith. 
Story  v.  Williamsburg  Ass'n  (1884)  95  N.  Y.  474;  Maccabees  v. 
McAllister  (1902)  132  Mich.  69.  But  where  the  beneficiary  is  not 
named,  good  faith  is  immaterial,  Grand  Lodge  v.  Eisner  (1887)  26 
Mo.  App.  108,  and  since  the  word  "wife"  alone  is  unambiguous,  evi- 
dence of  deceased's  intention  in  using  the  word  is  inadmissible,  and 
the  only  one  who  can  claim  under  a  policy  so  phrased  is  the  legal 
wife.  Bolton  v.  Bolton  (1882)  73  Me.  299.  Nor  will  the  plaintiff's 
misconduct  deprive  her  of  her  rights  under  the  policy.  Shamrock 
Society  v.  Drum  (1876)  1  Mo.  App.  320.  On  the  other  hand,  if  good 
faith  is  lacking  in  the  beneficiary,  she  cannot  claim  the  benefit  of  a 
policy  though  named  therein.  Keener  v.  Grand  Lodge  (1889)  38 
Mo.  Ar>p.  543.  While  acquiescence  may  estop  the  first  wife  to  attack 
the  validity  of  a  foreign  divorce,  Richardson's  Case  (1889)  6  Pa.  Co. 
R.  653,  or  may  raise  the  presumption  of  such  a  divorce,  Scott's  Adm'r 
v.  Scott  (Ky.  1904)  77  S.  W.  1122,  no  divorce  was  alleged  in  the 
principal  case,  and  the  court  does  not  indulge  the  presumption.  The 
lawful  wife  should  therefore  have  recovered. 

Insurance — Standard  Fire  Policy — Change  of  Interest. — After  a 
standard  fire  policy  had  been  issued  to  the  plaintiff,  he  agreed  to  sell 
the  insured  premises,  the  contract  entitling  the  vendee  to  immediate 
possession,  and  being  conditioned  upon  a  determination  in  favor  of 
the  plaintiff  of  a  pending  action  concerning  his  property.  Held,  it 
was  immaterial  that  the  contract  was  conditional,  the  plaintiff  having 
given  up  his  own  sole  and  unconditional  ownership  so  as  to  create 
a  change  of  interest.  Gorsch  v.  Niagara  Fire  Ins.  Co.  (1910)  123 
N.  Y.  Supp.  877. 

The  provision  as  to  sole  and  unconditional  ownership  in  a  standard 
policy  has  continually  been  construed  to  mean  that  insured's  interest 
must  be  such  that  in  case  of  loss  the  substantial  burden  will  fall  upon 
him,  regardless  of  the  technical  character  of  his  title.  Richards, 
Insurance  (3rd  ed.)  §  259;  Hartford  Fire  Ins.  Co.  v.  Keating  (1897) 
86  Md.  130.  A  mere  executory  agreement  to  sell,  without  transfer 
of  possession,  is  not  considered  such  a  change  of  interest  as  invali- 
dates a  policy;  National  Fire  Ins.   Co.  v.   Three  States  Lumber  Co. 
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(1905)  217  HI.  115;  while  the  alienation  clause  of  a  policy  is  gen- 
erally held  to  be  violated  where  the  vendee,  pending  the  fulfillment 
of  a  binding  contract  to  sell,  takes  possession  and  actual  control  of 
the  property.  Gibb  v.  Fire  Ins.  Co.  (1894)  59  Minn.  267.  The  fact 
that  the  contract  in  the  principal  case  was  conditional  is  therefore 
most  material.  Since  the  contingency  on  which  the  vendee's  rights 
depended  was  unfulfilled  at  the  time  of  the  loss,  the  contract  was 
unenforceable  in  equity.  Hence,  no  equitable  interest  having  passed, 
the  vendor  must  bear  the  loss.  Fry,  Specific  Performance  (3rd  Amer. 
ed.)  §  893;  10  Columbia  Law  Review  274.,  There  was  therefore 
no  such  change  of  interest  as  should  have  invalidated  the  plaintiff's 
policy. 

Labor  Unions — Interference  With  Employers'  Business — Injunc- 
tion.— The  employees  of  a  waist  manufacturer  struck  to  prevent  the 
employment  of  non-union  labor  and  the  union  threatened  to  call  out 
its  members  in  the  employ  of  other  waist  manufacturers,  who  had 
already  regulated  similar  disputes,  if  they  continued  to  supply  the 
delinquent  employer  with  waists.  Held,  the  plaintiff  was  entitled  to 
an  injunction.  Schlang  v.  Ladies'  Waist  Makers'  Union  (1910)  124 
N.  Y.  Supp.  289.     See  Notes,  p.  652. 

Limitation  of  Actions — Payment  on  Barred  Note — Revival  of 
Mortgage  Security. — The  payee  sued  on  a  promissory  note  and  to 
foreclose  the  mortgage  security.  Subsequent  judgment  lienors 
pleaded  the  Statute  of  Limitations.  The  note  had  been  revived  by 
the  payment  of  interest.  Held,  the  mortgage  was  also  revived.  Clark 
v.  Grant  (Okla.  1910)  109  Pac.  234. 

Although  in  the  majority  of  American  jurisdictions  a  mortgage 
is  considered  but  a  lien  security  for  the  principal  obligation,  the  debt, 
Jones,  Mortgages  §  58;  10  Columbia  Law  Review  252,  yet  generally 
the  statutory  bar  of  the  debt  does  not  affect  the  mortgage.  See  note, 
Kulp  v.  Kulp  (Kan.  1893)  21  L.  R.  A.  550;  Jones,  Mortgages  §  1204. 
In  some  states  the  mortgage  is  barred  with  the  debt  by  statute,  Duke 
v.  State  (1892)  56  Ark.  485,  while  in  others  where  the  mortgage  is 
deemed  to  give  only  a  contract  lien  upon  the  land,  a  like  result  is 
reached  because  of  the  express  extension  of  the  Statute  to  courts 
of  equity,  Lord  v.  Morris  (1861)  18  Cal.  482,  or  by  virtue  of  an  ex- 
tension implied  from  the  consolidation  of  equity  and  law;  Harris  v. 
Mills  (1862)  28  111.  44;  and  this  may  occur  where  the  mortgage  con- 
veys legal  title.  Perkins  v.  Sterne  (1859)  23  Tex.  561.  Another  reason 
given  is  that  the  mortgage  is  but  an  incident  of  the  debt,  which  must 
abide  the  fate  of  the  principal.  McNanaman  v.  Hinchley  (1901)  82 
Minn.  296;  Schifferstein  v.  Allison  (1888)  123  111.  _ 662.  This  reason 
would  seem  insufficient  to  explain  the  rule,  for  with  this  theory  of 
the  relation  of  mortgage  and  debt  a  different  result  is  often  reached 
on  the  ground  that  the  mortgage  as  a  specialty  is  governed  only  by 
the  statutes  applicable  to  specialties,  Story  v.  Doris  (1899)  110  Ga. 
65,  or  that  the  relief  sought  being  purely  equitable,  equity  will  not 
apply  the  analogy  of  the  law.  Michigan  Co.  v.  Brown  (1863)  11  Mich. 
265.  Although  it  might  seem  preferable  to  insist  that  a  mortgagor 
in  equity  should  do  equity  to  unburden  his  land,  Batch  v.  Onion 
(Mass.  1849)  4  Cush.  559,  yet  having  determined  as  in  the  principal 
case  that  the  mortgage  is  barred  with  the  debt,  logic  demands  that 
when   the   statutory   defense  to   the   debt   is   removed   the   mortgage 
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should  also  be  revived,  as  the  principal  case  correctly  held.  Johnson 
v.  Johnson  (1884)  81  Mo.  331;  Allen  v.  O'Donald  (1886)  28  Fed.  346. 

Master  and  Servant — Contracts  Limiting  Liability — Railway  Re- 
lief Department. — One  of  the  regulations  of  a  railroad's  relief  de- 
partment provided  that  the  acceptance  of  any  benefit  for  an  injury 
should  operate  as  a  release  of  all  claims  arising  out  of  such  injury. 
Held,  the  regulation  was  void  as  against  public  policy.  Barden  v. 
Atlantic  Coast  Line  R.  R.  (N.  C.  1910)  67  S.  E.  971. 

While  it  is  contrary  to  public  policy  for  a  servant  to  release  a 
master  from  all  liability  for  future  injuries,  Johnston  v.  Fargo  (1906) 
184  N.  Y  379;  2  Columbia  Law  Review  327,  he  may  release  a  claim 
after  the  injury  has  been  incurred.  White  v.  Richmond  &  Danville 
R.  Co.  (1892)  110  N.  C.  456.  The  contract  made  by  a  railroad  em- 
ployee upon  becoming  a  member  of  a  relief  department  is  not  of  the 
first  kind,  Johnson  v.  Phila.  &  Reading  R.  R.  (1894)  163  Pa.  St.  127, 
but  is  rather  a  conditional  contract  of  release.  Shaver  v.  Penn.  Co. 
(1896)  71  Fed.  931.  Since  after  the  injury  the  employee  may  elect 
to  sue  or  to  accept  the  benefit  of  the  department,  Petty  v.  Brunswick 
&  Western  R.  Co.  (1890)  109  Ga.  666,  and  his  employer  is  not  re- 
leased from  his  common  law  liability  until  such  acceptance,  Eckman 
v.  Chicago,  B.  &  Q.  R.  R.  Co.  (1897)  169  111.  312,  320,  the  regulation 
is  not  deemed  void  at  common  law,  Pittshurg  C.  C.  &  St.  L.  R.  Co.  v. 
Moore  (1898)  152  Ind.  345,  351,  nor  under  statutes  declaring  void 
all  contracts  releasing  employers  from  liability.  P.  C.  C.  &  St.  L. 
Ry.  Co.  v.  Cox  (1896)  55  Ohio  St.  497,  509.  In  fact,  such  a  depart- 
ment is  considered  beneficial  to  the  employee,  as  it  gives  him  relief 
in  cases  where  the  master  would  not  be  legally  responsible.  Hamilton 
v.  St.  Louis,  K.  &  N.  W.  R.  Co.  (1902)  118  Fed.  92.  Further,  its 
maintenance  by  a  railroad  is  held  not  to  be  within  the  definition  of 
insurance  in  regulative  statutes,  Beck  v.  Penn.  R.  R.  Co.  (1899)  63 
N.  J.  L.  232,  240,  nor  ultra  vires.  State  ex  rel.  Sheets  v.  P.  C.  C.  & 
St.  L.  R.  Co.  (1903)  68  Ohio  St.  9.  There  is  sufficient  consideration 
for  the  contract,  as  the  railroad  guarantees  the  relief.  Chicago,  B.  & 
Q.  R.  Co.  v.  Bell  (1895)  44  Neb.  44.  The  principal  case,  though 
difficult  to  support  on  principle,  has  the  authority  of  one  decided  case. 
Miller  v.  Chicago,  B.  &  Q.  R.  Co.  (C.  C.  1894)  65  Fed.  305;  but  see 
Chicago,  B.  &  Q.  R.  Co.  v.  Miller  (C.  C.  App.  1896)  76  Fed.  439. 

Master  and  Servant — Safe  Place  to  Work — Voluntary  Use  of 
Unsafe  Passageway. — The  plaintiff  was  injured  while  using  an  un- 
safe passageway  which  was  in  habitual  use  to  the  knowledge  of  the 
defendant's  officers,  although  the  defendant  had  provided  a  safe  way. 
Held,  the  defendant  was  negligent  because  of  its  acquiescence  in  the 
dangerous  practice.  Reynolds  v.  Seneca  Falls  M'f'g.  Co.  (1910)  122 
N.  Y.  Supp.  797. 

The  master's  duties  of  furnishing  a  safe  place  to  work  and  of 
making  rules  are  closely  connected.  Burdick,  Torts  160.  Thus  a 
servant  injured  through  either  a  failure  to  use  the  safe  place  or  in- 
strumentality or  a  violation  of  a  rule  cannot  recover.  Francis  v. 
Railroad  (1892)  110  Mo.  387;  Connors  v.  Merchants'  Co.  (1904)  184 
Mass.  466.  Since,  however,  the  master  is  under  the  further  duty  of 
using  reasonable  means  to  enforce  his  rules,  Whittaker  v.  D.  &  H. 
Canal  Co.  (1891)  126  N.  Y.  544,  a  breach  of  rules  habitually  disre- 
garded to  his  knowledge  will  not  defeat  recovery,  Chicago  Ry.  Co.  v. 
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Flynn  (1895)  154  HI.  448;  Lowe  v.  Chicago  Ry.  Co.  (1893)  89  Iowa 
420,  on  the  ground  that  he  has  impliedly  abolished  the  rules  or  that 
his  failure  to  enforce  them  estops  him  from  predicating  contributory 
negligence  from  the  mere  breach  thereof.  Labatt,  Master  and  Servant 
§  233.  Similarly,  the  principal  case  holds  the  defendant's  sanction  of 
the  use  of.  the  dangerous  way  equivalent  to  negligence  because  its 
acquiescence  charged  it  with  making  the  passage  safe  for  such  a  use, 
either  as  amounting  to  an  implied  invitation,  Hanlon  v.  Thompson 
(1896)  167  Mass.  190,  or  on  the  ground  that  it  was  thereby  estopped 
to  deny  that  it  intended  such  a  use.  Although  a  master  is  originally 
under  no  duty  to  make  rules  except  where  necessary  to  protect  em- 
ployees from  the  acts  of  each  other,  Doing  v.  N.  Y.  Ry.  Co.  (1897) 
151  N.  Y.  579.  or  from  the  consequences  of  their  own  acts  by  inform- 
ing them  of  dangers  not  patent,  Railroad  Co.  v.  Strycharski  (1894)  6 
Tex.  Civ.  App.  555,  yet  where  servants  subsequently  adopt  a  dangerous 
method  of  work  or  the  improper  use  of  an  appliance  to  the  master's 
knowledge,  he  must  make  the  method,  Doing  v.  N.  Y.  Ry.  Co.  supra, 
or  appliance  safe  for  the  use  he  has  sanctioned.  Hart  v.  Naumburg 
(N.  Y.  1888)  50  Hun  392.  See  also  Young  v.  Railroad  (1898)  69 
N.  H.  356.  Hence  in  the  principal  case  the  defendant's  failure  to 
make  the  way  safe  or  to  prevent  its  habitual  use  was  properly  held 
negligent. 

Officers — Eligibility  of  Women  to  Hold  Office. — The  relator,  a 
woman,  was  elected  county  treasurer.  She  sought  by  mandamus  to 
compel  the  incumbent  to  turn  over  to  her  the  papers,  etc.  belonging 
to  the  office.  Held,  the  mandamus  would  issue,  the  relator  being 
eligible.    State  ex  rel.  Jordan  v.  Quible  (Neb.  1910)  125  N.  W.  619. 

A  fundamental  principle  of  government  in  the  United  States  is 
that  of  the  sovereign  power  of  the  people,  affected  only  by  self-imposed 
restrictions.  Cooley,  Principles  of  Const.  Law  23.  In  the  absence  of 
any  restriction,  therefore,  eligibility  to  office  would  seem  to  be  a  matter 
of  arbitrary  choice  on  the  part  of  the  people.  See  White  v.  Clement 
(1869)  39  Ga.  232.  Such  restriction,  however,  may  be  found  in  the 
common  law,  where  it  has  been  adopted  by  the  particular  state,  or  in 
constitutional  or  statutory  regulations.  From  the  nature  of  things 
offices  are  provided  for  by  written  law.  Where  provision  is  made  as 
to  eligibility,  the  qualification  of  a  woman  to  hold  office  would  be  a 
matter  of  statutory  interpretation,  and  such  interpretation  has  in 
general  been  unfavorable  to  her.  Atchison  v.  Lucas  (1885)  83  Ky. 
451;  Robinson's  Case  (1881)  131  Mass.  376;  contra,  In  re  Hall  (1882) 
50  Conn.  131.  Where  no  provision  is  made,  there  would  seem  to  be 
no  restriction  whatever  upon  eligibility,  Wright  v.  Noell  (1876)  16 
Kan.  601 ;  see  Barker  v.  People  (N.  Y.  1824)  3  Cow.  686,  703,  except 
in  so  far  as  the  common  law  applies,  for  there  is  no  logical  connection 
between  the  right  to  vote  for,  and  the  privilege  of  holding,  an  office. 
Fincklea  v.  Farish  (1909)  160  Ala.  230.  The  common  law  however 
has  apparently  in  no  instance  denied  the  eligibility  of  women,  see  note, 
38  L.  R.  A.  at  215,  and  has  affirmatively  recognized  her  capacity  to 
hold  various  offices  of  administrative  character,  Olive  v.  Ingraham 
(1738)  2  Stra.  1114;  Lady  Rwsel's  Case  (1603)  2  Cro.  Jac.  17,  a 
limitation  seeminglv  adopted  by  the  modern  English  cases.  Beresford- 
Eope  v.  Lady  Sandhurst  (1889)  L.  R.  23  Q.  B.  Div.  79.  The  principal 
case,  therefore,  was  correct  in  concluding  that,  in  the  absence  of  any 
restriction  upon  the  choice  of  the  people,  a  woman  was  eligible. 
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Officers — Liability  for  Interest  on  Public  Funds. — A  treasurer 
of  the  board  of  levee  commissioners  failed  to  account  for  interest 
received  from  deposits  of  moneys  belonging  to  the  board.  Held,  both 
the  treasurer  and  his  sureties  were  liable  to  account  for  this  interest. 
Adams  v.  Williams  (Miss.  1910)  52  So.  865. 

In  most  jurisdictions  a  public  officer  is,  according  to  statutory 
interpretation,  an  absolute  insurer  of  the  public  moneys  under  his 
control.  Thompson  v.  Territory  (1900)  10  Okla.  409.  Some  courts 
have  considered  the  officer  therefore  the  owner  of  the  money,  Shelton 
v.  State  ex  rel.  Comm'rs  of  Morgan  Co.  (1876)  53  Ind.  331,  a  debtor 
to  the  state,  Comw.  v.  Godshaw  (1891)  92  Ky.  433,  and  hence  entitled 
to  keep  the  interest  on  money  voluntarily  deposited  by  bim.  State  v. 
Walsen  (1892)  17  Col.  170.  The  weight  of  authority  however  is  other- 
wise. State  v.  McFetridge  (1893)  84  Wis.  473,  503.  In  construing 
statutes  regulating  the  manner  in  which  the  officer  shall  account  for 
the  public  funds  and  making  it  a  crime  for  him  to  profit  by  their  use, 
the  courts  hold  that  it  was  not  the  intention  of  the  legislature  to  vest 
title  to  the  funds  in  the  officer,  Eshelberg  v.  Cincin.  Board  of  Educa- 
tion (1902)  66  Ohio  St.  71,  and  hence  that  he  may  not  retain  interest. 
State  v.  McFetridge  supra,  597.  The  officer  has  been  regarded  as  a 
trustee,  U.  S.  v.  Mosby  (1889)  133  U.  S.  273,  286,  or  bailee,  Thompson 
v.  Territory  supra,  413,  subject  to  extraordinary  liability.  It  has  been 
pointed  out  that  both  analogies  are  false,  as  the  officer  has  neither 
title  nor  the  custody  of  a  specific  res.  Vansant  v.  State  (1902)  96  Md. 
110,  122.  His  true  situation  would  seem  to  be  that  of  statutory  fidu- 
ciary, without  strict  analogy  at  common  law.  Vansant  v.  State  supra. 
The  conclusion  of  the  principal  case  is  sound  on  grounds  of  public 
policy,  Supervisors  of  Richmond  Co.  v.  Wandell  (N.  T.  1872)  6  Lans. 
33,  affirmed  59  N.  Y.  645,  it  being  undesirable  to  permit  an  officer  to 
speculate  with  public  moneys. 

Partnership — Limited  Partnerships — Right  of  Special  Partner  to 
Compete. — The  general  partners  of  a  firm  brought  action  against  the 
special  partner  for  dissolution,  on  the  ground  that  the  latter  had 
become  a  special  partner  in  a  firm  carrying  on  a  competing  business. 
Held,  two  judges  dissenting,  the  special  partner  did  not  commit  a 
breach  of  his  copartnership  obligation.  Skolny  v.  Richter  (N.  Y. 
1910)  43  N.  Y.  L.  J.  No.  93. 

It  is  well  established  that  a  general  partner  may  not  engage  in  a 
competing  business,  because  of  the  relation  of  trust  and  confidence 
between  the  partners.  Burdick,  Partnership  325.  Limited  partner- 
ships, though  entirely  the  creatures  of  the  legislatures,  are  neverthe- 
less true  partnerships,  Ulman  &  Co.  v.  Briggs,  Payne  &  Co.  (1880) 
32  La.  Ann.  655,  and  the  rights  and  obligations  of  their  members 
both  as  between  themselves,  Ames  v.  Downing  (N.  Y.  1850)  1  Bradford 
321,  and  as  to  third  parties,  Safe  Deposit  Co.  v.  Cahn  (1906)  102  Md. 
530,  are  regulated  by  the  common  law  on  all  points  not  expressly 
excepted  by  statute.  While  a  special  partner  is  not  in  a  relation  of 
trust  and  confidence  to  the  other  members  of  the  firm  to  the  same 
extent  as  a  general  partner,  his  relation  to  the  other  partners  is  never- 
theless a  personal  one.  Ames  v.  Downing  supra.  He  is  not  merely  an 
investor  of  capital,  as  is  a  stockholder  of  a  corporation,  but  is  an 
owner;  this  is  evidenced  by  the  provisions  of  statutes  giving  him, 
unlike  a  stockholder.  Matter  of  Steinway  (1899)  159  N.  Y.  250,  abso- 
lute access  to  the  books  of  the  firm  and  permitting  him  to  offer  advice. 
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People  ex  rel.  Fabrik  v.  Roberts  (N.  Y.  1896)  11  App.  Div.  310; 
but  see  Artisans'  Bank  v.  Treadwell  (N.  Y.  1861)  34  Barb.  553.  While 
the  case  is  not  free  from  doubt,  it  seems  that  in  basing  its  decision 
on  the  premise  that  a  special  partner  is  a  mere  investor,  the  court  in 
the  principal  case  departs  from  an  established  principle  and  reaches 
an  erroneous  conclusion.     See  Troubat,  Limited  Partnerships  513. 

Partnership — Obligations  Arising  from  Sale  of  Goodwill — Right  to 
Solicit  Old  Customers. — The  plaintiff  and  defendants  were  co- 
partners. Two  months  before  the  date  fixed  by  the  articles  of  partner- 
ship for  the  dissolution  of  the  firm,  the  defendants  sold  the  plaintiff 
the  assets  and  goodwill  of  the  business,  intending,  however,  as  the 
plaintiff  knew,  to  establish  a  competing  business  in  the  same  line. 
This  they  later  did.  The  plaintiff  asked  an  injunction  to  restrain 
the  defendants  from  soliciting  the  customers  of  the  old  firm.  Held, 
one  judge  dissenting,  the  sale  of  the  goodwill  was  involuntary  because 
made  to  avoid  dissolution  proceedings  and  the  defendants  were  there- 
fore under  no  obligation  not  to  solicit.  Von  Bremen  v.  MacMonnies 
(N.  Y.  1910)  122  N.  Y.  Supp.  1087.     See  Notes,  p.  649. 

Torts — Inducing  Breach  of  Oral  Contract — Statute  of  Frauds. — 
The  defendant  induced  one  Oakes  to  break  his  oral  contract  with  the 
plaintiff  for  the  sale  of  certain  land.  The  local  Statute  of  Frauds 
provided  that  "no  action  shall  be  brought"  on  such  contracts.  The 
plaintiff  sued  in  tort.  Held,  he  could  not  recover.  Davidson  v.  Oakes 
et  al.  (Tex.  1910)  128  S.  W.  944. 

While  formerly  no  recovery  could  be  had  for  inducing  a  breach 
of  contract  unless  such  breach  were  itself  actionable,  an  action  of  tort 
now  usually  lies  for  interfering  with  contracts  terminable  at  will,  or 
with  an  established  course  of  dealing,  where  its  probable  continuance 
is  shown.  8  Columbia  Law  Review  497.  Hence,  under  the  generally 
accepted  doctrine  that  the  Statute  of  Frauds  goes  only  to  the  remedy 
and  does  not  touch  the  obligation  or  validity  of  the  agreement,  Le- 
roux  v.  Brown  (1852)  12  C.  B.  801 ;  Story,  Conflict  of  Laws  (7th  ed.) 
576,  the  fact  that  the  contract  is  unenforceable  by  virtue  of  the  Statute 
should  not  effect  the  plaintiff's  cause  of  action  in  tort;  for  the  gist 
of  the  action  is  the  wilful  interference  with  the  plaintiff's  vested 
rights  under  his  contract.  Walker  v.  Cronin  (1871)  107  Mass.  555. 
In  a  jurisdiction  which  adopts  the  usual  view  of  the  effect  of  the 
Statute,  Crane  v.  Powell  (1893)  139  N.  Y.  379,  a  recovery  has  been 
allowed  against  one  who  procured  the  breach  of  an  oral  contract  by 
means  of  fraudulent  misrepresentation.  Rice  v.  Manley  (1876)  66  N. 
Y.  82.  In  view  of  the  principle  underlying  the  right  of  action,  it  is 
•  submitted  that  the  same  result  should  follow  in  the  absence  of  fraud. 

Torts — Loss  of  Consortium — Negligence. — The  plaintiff's  wife  died 
from  injuries  caused  by  the  defendant's  negligence.  The  plaintiff 
sued  as  administrator  for  her  injuries  and  conscious  pain,  and  per- 
sonally for  his  expenses  and  loss  of  consortium.  Held,  under  Feneff 
v.  Ry.  (1909)  203  Mass.  278,  that  in  view  of  his  recovery  as  adminis- 
trator he  could  not  recover  for  loss  of  consortium.  Bolger  v.  Boston 
Elevated  Ry.  Co.  (Mass.  1910)  91  N.  E.  389. 

The  rights  of  the  husband  at  common  law  include  not  only  the 
services  of  the  wife,  but  also  her  society  or  consortium.  Feneff  v.  Ry. 
supra;  Kujek  v.  Goldman  (1896)  150  N.  Y.  176.    Hence  in  cases  of  per- 
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sonal  injury  to  the  wife,  loss  of  society,  as  of  services,  is  not  merely 
matter  of  aggravation,  but  is  part  of  the  husband's  cause  of  action. 
Skoglund  v.  Minneapolis  St.  Ry.  Co.  (1891)  45  Minn.  330;  Kirk- 
patrick  v.  Metropolitan  St.  Ry.  Co.  (1908)  129  Mo.  App.  524.  Modern 
statutes  have  not  affected  the  husband's  right  to  conjugal  companion- 
ship, Hey  v.  Prime  (1908)  197  Mass.  474,  nor,  as  interpreted  in  many 
states,  his  right  to  domestic  services.  Southern  Ry.  v.  Crowder  (1902) 
135  Ala.  417,  and  cases  cited.  Loss  of  consortium  is  the  gist  of  the 
action  for  alienation  of  affections,  Hermance  v.  James  (N.  Y.  1866) 
32  How.  Pr.  142,  and  when  it  is  the  proximate  and  natural  result 
of  actionable  negligence,  it  would  seem  to  be  no  less  a  legal  wrong. 
Kirkpatrick  v.  Ry.  supra;  Southern  Ry.  v.  Crowder  supra.  Hence 
in  view  of  the  husband's  undoubted  right  to  recover  for  the  loss  to 
himself  accruing  before  his  wife's  death,  Cooley,  Torts  (3rd  ed.)  470; 
Nixon  v.  Ludlam  (1893)  50  111.  App.  273,  his  recovery  should  not  be 
denied  where  such  loss  is  confined  to  a  deprivation  of  consortium. 
Even  therefore  if  the  statute  in  the  principal  case  was  properly  held 
to  abrogate  entirely  the  husband's  right  to  services,  the  conclusion 
reached  seems  incorrect. 

Torts — Mental  Suffering — Conduct  Not  Actionable  Per  Se. — The 
defendants,  while  driving  past  the  plaintiff's  house,  maliciously  ad- 
dressed the  plaintiff  with  curses  and  insulting  language,  by  reason 
whereof  the  plaintiff  was  humiliated  and  suffered  mentally  to  the 
extent  of  losing  sleep  on  the  following  night.  Held,  the  defendants' 
conduct  was  actionable.     Voss  v.  Bolzenius  (Mo.  1910)  128  S.  W.  1. 

Mental  suffering  is  ground  for  compensatory  damages  whenever 
directly  consequent  on  an  act  tortious  per  se,  Craker  v.  Chi.  &  N.  W. 
Ry.  (1875)  36  Wis.  657,  even  though  amounting  to  a  mere  technical 
trespass.  Adams  v.  Rivers  (N.  Y.  1851)  11  Barb.  390.  Thus  a  com- 
mon carrier,  by  reason  of  its  duty  to  protect  passengers  from  insult 
by  its  employees,  must  compensate  a  passenger  for  mental  distress 
resulting  from  such  insult,  Gillespie  v.  Brooklyn  Heights  Ry.  (1904) 
178  N.  Y.  347,  although  such  conduct  by  an  ordinary  individual 
would  not  be  actionable.  Bridgman  v.  Armer  (1894)  57  Mo.  App. 
528.  But  an  act  not  in  itself  a  breach  of  legal  duty  to  the  plaintiff 
affords  no  basis  for  an  action  by  reason  of  consequent  mental  suffering, 
even  though  physical  pain  or  illness  results  therefrom.  Burdick,  Torts 
96;  Nelson  v.  Crawford  (1899)  122  Mich.  466.  The  absence  of  prox- 
imate cause  usually  invoked  in  support  of  this  result  seems  to  be 
untrue  in  point  of  fact;  5  Columbia  Law  Keview  179;  and  where 
the  act  complained  of  is  wilful  and  well  calculated  to  bring  about  the 
result  actually  effected,  there  seems  to  be  good  reason  for  allowing 
a  recovery  for  such  injury.  Wilkinson  v,  Downton  L.  R.  [1897]  2  Q. 
B.  57.  In  the  principle  case,  however,  the  loss  of  sleep  suffered  by  the 
plaintiff  can  hardly  be  deemed  a  physical  injury  within  the  scope 
of  this  exception;  and  in  the  absence  of  facts  establishing  a  trespass, 
Adams  v.  Rivers  supra,  the  decision  is  difficult  to  support. 

Waters  and  Watercourses — Navigable  Stkkams — Boundaries  of 
Lands  Under  Water. — The  plaintiff  claimed  land  formerly  under 
water  to  a  line  drawn  approximately  at  right  angles  to  the  thread  of 
the  river  from  the  point  where  his  boundary  intersected  the  original 
shore  line.  The  adjacent  owner  claimed  that  the  dividing  line  should 
be  protracted  in  the  same  direction  to  the  thread  of  the  river.     The 
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plaintiff  filed  a  bill  to  quiet  title  to  the  parcel  in  dispute.  Held,  the 
line  should  be  drawn  at  right  angles.  Campau  Realty  Co.  v.  Detroit 
(Mich.  1910)  127  N.  W.  365. 

The  common  law  rule  that  the  soil  under  tideless  public  rivers  be- 
longs to  the  adjacent  riparian  proprietor  to  the  thread  of  the  stream, 
applies  to  the  Detroit  River.  Lorman  v.  Benson  (1860)  8  Mich.  18. 
In  dividing  the  bed  between  such  owners  no  importance  is  attached 
to  the  quantity  of  such  estates  nor  to  the  direction  of  their  side  lines. 
Miller  v.  Hepburn  (Ky.  1871)  8  Bush.  326.  Where  the  thread  of  the 
stream  is  approximately  a  straight  line,  the  boundary  is  generally 
determined  by  drawing  a  line  from  the  upland  terminus  at  right 
angles  to  the  thread.  Where,  however,  the  course  is  a  devious  one, 
the  right  angle  rule  may  become  difficult  if  not  impossible  of  applica- 
tion. Groner  v.  Foster  (1897)  91  Va.  650;  Aborn  v.  Smith  (1880)  12 
R.  I.  370.  Further,  where  the  value  of  riparian  land  is  largely  due 
to  its  frontage  on  a  navigable  stream,  the  application  of  this  rule 
would  frequently  work  hardship  by  giving  one  riparian  owner  an 
unduly  large  portion  of  the  new  shore  line  at  his  neighbor's  expense. 
A  rule  borrowed  from  the  civil  law,  Denisart,  Collection  of  New  De- 
cisions, tit.  Atterissement,  originally  applied  in  the  analogous  case 
of  alluvion  on  a  river  navigable  in  fact,  Deerfield  v.  Arms  (Mass.  1835) 
17  Pick.  41,  and  frequently  followed  to  determine  the  division  between 
riparian  proprietors  on  lakes,  coves  and  banks  of  tidal  rivers,  John- 
ston v.  Jones  (1861)  1  Black  209,  seem  free  from  these  objections. 
According  to  this  rule,  the  new  river  line  or  thread  of  the  stream  is 
proportioned  between  adjoining  proprietors  according  to  the  original 
frontage  of  their  respective  parcels,  and  the  line  drawn  accordingly. 
The  right  angle  rule,  however,  is  well  settled  in  the  jurisdiction  of  the 
principal  case.     Clark  v.  Campau  (1869)  19  Mich.  325. 
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Equity:  also  The  Forms  of  Action  at  Common  Law:  Two  Courses 
of  Lectures,  By  F.  W.  Maitland,  LL.D.,  D.  C.  L.,  Late  Downing 
Professor  of  the  Laws  of  England  in  the  University  of  Cambridge. 
Edited  by  A.  H.  Chaytor,  M.  A.,  LL.B.,  and  W.  J.  Whittaker, 
M.  A.,  LL.B.  New  York :  G.  P.  Putnam's  Sons.  1909.  pp.  xvi,  and 
412. 

As  Professor  Dicey,  who  spoke  with  authority,  said,  "Maitland 
was  a  learned  historian,  as  well  as  learned  lawyer."  It  is  easy,  in 
consequence  of  the  amount  and  high  quality  of  his  historical  writing, 
to  think  of  Maitland  as  a  historian,  rather  than  a  lawyer.  It  is  worth 
while,  in  order  to  overcome  this  impression,  when  estimating  this 
book,  to  refer  to  what  Maitland  did  to  become  a  lawyer  before  he 
became  a  historian. 

He  read  law  with  Mr.  B.  B.  Rogers,  who  wrote  of  him,  "He  had 
not  been  with  me  a  week  before  I  found  that  I  had  in  my  chambers 
such  a  lawyer  as  I  had  never  met  before.  *  *  *  Every  opinion 
that  he  gave  was  a  complete  legal  essay,  starting  from  first  prin- 
ciples, showing  how  the  question  agreed  with  one,  and  disagreed  with 
another,  series  of  decisions,  and  finally  coming  to  a  conclusion  with 
the  clearest  grasp  of  legal  points  and  the  utmost  lucidity  of  ex- 
pression." Mr.  Rogers  refers  to  In  re  Cope1  and  says  the  argument 
there  attributed  to  him  as  counsel  is  really  a  copy  of  one  of  Maitland's 
opinions.  Jessel.  M.  R.,  sustained  his  contention  in  a  brief  opinion 
without  citation  of  authority. 

Twelve  years  of  study  and  practice  of  the  law  might  easily  have 
confirmed  Maitland  as  a  lawyer,  but  a  chance  talk  on  a  Sunday 
when  lying  on  the  grass  in  a  park  in  Oxford  with  Professor  Vino- 
gradov turned  him  from  being  a  lawyer  to  a  student  of  legal  history, 
and  ultimately  in  1888,  to  election  to  the  Downing  Chair  of  the  Laws 
of  England,  in  Cambridge  University. 

Reference  is  made  to  this  part  of  Maitland's  life,  because  as  he 
himself  said,  "The  practicing  lawyer  distrusts  the  Professor  of  Law." 
However  sound  this  may  be,  a  long  and  steadily  growing  list  of  law 
books  held  in  high  esteem  by  the  Bar  can  be  made  that  are  directly 
the  academic  product  of  teachers  of  law.  To  this  list  may  be  added 
this  posthumous  book  of  Maitland.  Naturally,  those  who  have  ad- 
mired his  other  writings,  will  ask  if  this  has  their  high  quality. 
It  may  safely  be  said  that  it  has,  with  certain  advantages  in  style, 
not  always  found  in  his  other  books,  and  that  it  is  likely  that  these 
lectures  "will  be  read  for  a  longer  time  and  more  widely  than  any 
other  of  his  books.  There  is  an  unerring  instinct  on  the  part  of  law 
students  to  detect  those  books  which  throw  light  on  the  dark  places. 
A  glance  about  any  law  school  library  will  show  here  and  there  these 
books  soiled  and  battered.  Like  the  pages  of  Miles  Standish's  copy 
of  Caesar's  Commentaries,  where 

"Thumb  marks  thick  on  the  margin, 
Like  the  trample  of  feet  proclaimed  the  battle  was  hottest," 

'(1880)   L.  R.   16  Ch.  Div.  49. 
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so  these  books  show  where  the  hot  reading  is.    Maitland's  book  will  be 
in  this  class. 

These  lectures,  although  published  after  his  death  and  without 
his  personal  revision,  were  in  such  form  that  this  could  readily  be 
done.  Although  written  out  very  fully  by  Maitland,  the  editors  had 
the  good  sense  to  use  a  student's  note  book  to  give  the  reader  the 
benefit  of  the  oral  comment  by  Maitland  when  delivering  them  to 
his  classes.  There  is  no  occasion  for  apology  for  this;  it  is  as  easy 
to  read  them  as  it  would  have  been  to  listen  to  them;  and,  for 
precedent,  there  is  the  similar  use  Mrs.  John  Austin  made  of  the 
notes  taken  by  John  Stuart  Mill  in  her  posthumous  publication  of 
her  husband's  law  lectures. 

It  is  obvious,  then,  that  in  this  book  we  have  a  unique  product. 
It  is  the  work  of  a  gifted  historian  having  a  practical  knowledge  of 
law,  and  the  advantage  of  revision  and  discussion  for  eighteen  years 
in  the  class-room.  It  is  in  the  fact  that  he,  for  these  many  years, 
threshed  out  his  subject  with  the  students  that  makes  the  book  pe- 
culiarly useful  for  a  law  sudent,  and  he  will  not  be  disappointed  in 
reading  it.  The  bulk  of  the  lectures  on  Equity  is  taken  up  with 
Trusts,  but  this  is  preceded  by  a  discussion  of  the  Origin  of  Equity. 
The  American  student  will  be  grateful  for  the  chapter  on  Adminis- 
tration of  Assets. 

Maitland  was  a  staunch  advocate  of  the  rule  that  there  is  no  conflict 
between  the  rules  of  the  Common  Law  and  the  rules  of  Equity.  He 
admits  a  seeming  conflict  in  some  few  cases  (p.  157).  "Was  there  a 
conflict  about  (so  called)  equitable  waste?"  he  asks.  "Perhaps  there 
was  *  *  *  But  it  is  needless  to  speculate  about  this  matter  for 
the  Judicature  Act  specially  provided  for  it." 

Here  was  an  opportunity  for  an  "excellent  diversetie"  as  Coke 
would  have  said.  There  are  those  who  believe,  in  spite  of  Professor 
Langdell's  view,  that  this  same  equitable  waste  is  an  equitable  tort. 
It  is  arguable  that  it  involves  the  violation  of  a  right  in  rem  and  it 
would  seem  to  be  within  the  realm  of  substantive  law.  It  is  to  be 
regretted  that  Maitland  turned  this  point  off  so  lightly. 

The  effect  of  the  Judicature  Act  of  1873  on  substantive  rights 
is  clearly  brought  out  in  many  ways.  "The  Judicature  Act  did  not 
alter  the  substantive  law,  save  in  a  few  points — did  not  change  the 
nature  of  rights,  or  even  give  new  remedies.  It  only  made  a  thorough 
change  in  procedure."     (p.  151) 

It  is  interesting  to  contrast  this  book  with  Professor  Langdell's 
Brief  Survey  of  Equity  Jurisdiction.  The  latter  opens  his  book 
with  the  words,  "Equity  Jurisdiction  is  a  branch  of  the  Law  of 
Remedies";  Maitland  on  the  first  page  of  his  book  says,  "Equity  is 
a  certain  portion  of  our  existing  substantive  law."  Both  statements 
together  are  true,  and  neither  alone  is  wholly  true.  It  is  not  neces- 
sary in  this  connection  to  show  why  Professor  Langdell  is  not  wholly 
correct,  nor  why  Maitland  has  over-emphasized  his  point  of  view.  It 
is  easy  to  see  why,  to  Professor  Langdell,  Equity  was  a  matter  of 
remedy.  He  dwelt  on  its  early  history;  Maitland  dwelt  on  its  recent 
history.  This  difference  is  seen  in  a  comparison  of  the  authorities 
cited  by  each.  The  former  seldom  cites  a  recent  case;  the  latter 
seldom  refers  to  anything  earlier  than  the  "Law  Reports."  It  is 
interesting  to  observe  how  Maitland,  in  spite  of  his  love  for  history, 
rejoices  in  the  efficiency  of  modern  Equity  and  so  constantly  dwells 
upon  and  illustrates  his  lectures  with  the  details,  most  skillfully  set 
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out,  of  the  recent  cases.  One  could  hardly  have  a  stronger  illus- 
tration of  the  proposition,  that  Equity  has  developed  a  body  of  sub- 
stantive law.  The  Remedial  law  tends  to  become  in  time  the  Sub- 
stantive law.  This  is  seen  clearly  in  the  case  of  equitable  remedies, 
and  is  illustrated  again  and  again  by  Maitland.  In  these  two  books 
the  student  is  fortunate  in  having  a  most  helpful  presentation  of  the 
fundamental  principles  of  Equity.  Each  supplements  the  other,  and 
the  student  should  read  and  compare  them,  one  with  the  other. 

With  Maitland  as  with  Langdell,  equitable  rights  are  in  personam 
and  not  in  rem.  ''Equitable  rights  and  interests,"  says  the  former, 
"are  rights  in  personam,  but  they  have  a  misleading  resemblance  to 
rights  in  rem."  (p.  122).  Chapters  nine,  ten  and  eleven  are  especially 
devoted  to  this,  and  to  the  further  proposition  that  the  Judicature 
Act  did  not  abolish  the  distinction  between  Law  and  Equity. 

Incidentally,  the  book  is  interesting  as  affording  an  illustration 
of  the  excellence  of  the  lecture  system  at  its  best.  It  is  difficult  to 
see  why  such  lectures  should  not  be  as  stimulating  and  effective  as 
the  Case  Method,  when  properly  used.  For  a  student  to  listen  to 
the  unfolding  of  a  subject  in  an  orderly  and  systematic  way  by  a 
master,  who,  dwelling  on  the  main  topics,  yet  sufficiently  fills  in  the 
gaps,  would  seem  to  be  quite  as  useful  as  for  him  intensely  to  study 
a  few  cases,  and  be  left  in  ignorance  of  their  relation  to  the  body 
of  a  topic.  Both  methods  have  utility,  and  neither  should  be  used 
to  the  exclusion  of  the  other.  It  would  seem  that  such  a  course  of 
lectures,  after  a  student  has  been  trained  under  the  Case  Method, 
would  supplement  and  enrich  his  course. 

If,  in  the  lectures  on  Equity,  we  see  Maitland  at  his  best  as  a 
chancery  lawyer,  in  the  second  part,  where  he  deals  with  forms  of 
actions,  we  have  him  at  his  best  as  a  legal  historian. 

There  is  hardly  any  part  of  the  common  law  on  which  this  account 
of  actions  will  not  throw  light.  It  will  also  be  of  use  to  the  student 
of  Constitutional  Law. 

N.  A. 

An  Introduction  to  the  History  of  the  Development  of  Law. 
By  Hon.  M.  F.  Morris.  Washington,  D.  C. :  John  Byrne  &  Co. 
1909.     pp.  315. 

This  little  work,  the  outgrowth  of  lectures  delivered  in  Georgetown 
University  by  a  Justice  of  the  Court  of  Appeals  of  the  District  of 
Columbia,  is  a  striking  illustration  of  the  conservative  habit  of  mind 
which  may  go  with  legal  learning.  The  currents  of  modern  thought 
which  have  transformed  the  aspect  of  nature  and  of  human  society 
sweep  in  vain  about  the  feet  of  an  author  who  can  still  refer  to  the 
"wholly  unsupported  and  irrational  theory  of  evolution  that  would 
develop  civilization  from  barbarism"  (p.  11),  who  finds  the  highest 
development  of  jurisprudence  "in  the  Codes  of  the  three  republics  of 
Israel,' Athens  and  Rome"  (p.  315),  and  who  would  have  us  "go  back 
to  Sinai  or  to  Eden  for  the  source  of  our  municipal  law"  (p.  17). 
The  reference  to  the  Garden  of  Eden  as  a  source  of  municipal  law 
is  a  little  obscure,  but  we  may  let  that  pass  and  go  on  to  the  main 
tliesis  or  purpose  of  the  work  which  is  to  establish  the  superiority 
of  ancient  systems  of  law  over  the  common  law  of  England  and  the 
United  States  and  to  trace  all  that  is  good  in  the  latter  to  the  influ- 
ence of  the  former.  In  this  effort  the  author,  starting  with  the  Ten 
Commandments,  "given  by  God  Himself  amid  the  thunders  of  Sinai," 
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traces  with  admiration  the  Law  of  Nature,  which  he  identifies  with 
the  Law  of  Revelation,  through  the  law  of  the  Oriental  monarchies 
from  Babylon  to  Persia,  through  the  codes  of  Draco,  Lycurgus,  and 
Solon  ("In  all  the  annals  of  law  there  is  no  greater  name  than  that 
of  Solon,"  p.  135)  to  the  codification  of  the  Roman  Law  under 
Justinian.  This  .represents,  to  him,  the  acme  of  legal  development. 
The  subsequent  history  of  law  is  only  the  story  of  the  conquest  by 
Rome  of  the  provinces  lost  by  the  barbarian  invasions.  "Throughout 
its  history  liberty  and  the  Roman  Law  were  synonymous  terms."  The 
common  law  was  the  common  enemy,  the  instrument  of  tyranny 
and  oppression,  and  has  at  length,  to  the  glory  of  God  and  the  good 
of  humanity,  been  put  down  everywhere,  in  England  and  America  as 
well  as  on  the  continent  (p.  303).  Not  only  our  probate  law  and  law 
of  inheritance,  but  our  commercial  law,  the  law  of  bailments  and  of 
personal  property  generally  (this  "was  taken  bodily  from  the  code  of 
Justinian")  and  our  entire  equity  system  are  purely  Roman,  while 
"all  the  wise  legislation  that  has  been  enacted  in  our  country  within 
the  last  one  hundred  and  twenty-five  years  *  *  *  has  been  in  the 
main  a  repeal  of  feudal  rules  and  usages  and  a  return  to  the  prin- 
ciples, sometimes  even  to  the  very  letter,  of  the  Roman  Law"  (p.  294). 
And  now  that,  "by  means  of  statutory  enactment,  all  the  distinctive 
features  of  the  common  law  have  been  eliminated  from  our  juris- 
prudence" (p.  296),  the  triumph  of  Rome  over  the  barbarians  may  be 
regarded  as  complete.  Vae  Yictis!  It  is  a  tragic  tale  and  well  told. 
But  there  are  no  references,  no  list  of  authorities,  no  index — serious 
defects  in  so  learned  a  work. 

0.  W.  K. 

The  Civil  Code  ov  the  German  Empire.  Translated  by  Walter 
Loewy,  LL.B.  (University  of  Pennsylvania),  J.  U.  D.  (Heidelberg). 
Boston,  Mass. :   The  Boston  Book  Co.     1909.    pp.  lxxi,  689. 

When  the  special  committee  of  the  Pennsylvania  Bar  Association 
and  of  the  Law  School  of  the  University  of  Pennsylvania  decided  to 
procure  and  publish  a  translation  of  the  German  civil  code,  they  could 
not  have  known  that  the  same  work  had  been  undertaken  by  Dr.  Chung 
Hui  Wang,  who  published  a  very  good  translation  in  1907.  Other- 
wise, in  order  to  avoid  duplication  of  effort  in  the  field  of  comparative 
jurisprudence,  they  would  doubtless  have  turned  their  attention  to 
some  other  of  the  numerous  foreign  law-books  of  which  no  English 
versions  exist. 

An  examination  of  a  few  titles  of  Dr.  Loewy's  translation  shows 
that  it  is,  on  the  whole,  as  might  have  been  expected  from  his  qualifi- 
cations, intelligent  and  fairly  accurate.  There  are,  however,  not  a  few 
infelicitous  renderings,  some  of  which  are  misleading,  and  there  are 
occasional  mistakes. 

"Installments"  does  not  give  the  special  meaning  of  Auszugs- 
leistungen  in  sec.  197.  Dr.  Wang  translates:  "recurrent  acts  of  per- 
formance stipulated  for  in  the  transfer  of  a  farm,"  which  at  least 
gives  a  hint  of  the  meaning.  The  German  phrase  is  a  substitute  for 
the  more  familiar  Altenteile:  it  describes  the  reservation  of  lodging, 
food,  etc.  commonly  made  when  the  old  folk  "draw  out"  of  the  con- 
duct of  a  farm  (or,  possibly,  of  a  shop)  and  turn  it  over  to  their 
children.  The  matter  is  fully  explained  in  the  "Motives"  published 
with  the  first  draft  (vol.  ii,  p.  636). 
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Again,  in  sec.  202,  "the  plea  of  the  anticipatory  complaint"  does 
not  give  the  sense  of  die  Einrede  der  Vorausklage.  Here  the  defendant 
pleads  that  he  is  not  suable  until  another  person  has  been  sued.  Dr. 
Wang  translates:  "the  plea  of  the  beneficium  excussionis,"  which  is 
correct,  but  not  intelligible  to  the  average  English  reader  without 
reference  to  a  treatise  on  Roman  Law. 

Sec.  448,  clause  2,  as  the  reviewer  understands  it,  should  be  trans- 
lated: "When  a  right  is  sold,  the  costs  of  establishing  or  transferring 
the  right  are  imposed  upon  the  buyer."  Begriindung,  here  rendered 
"establishing,"  is  "creation"  in  Dr.  Wang's  version  and  "proof"  in 
Dr.  Loewy's.  Consideration  of  the  clause  as  a  whole  shows  that  Dr. 
Loewy  is  wrong.  Take,  for  instance,  the  sale  of  a  rent-charge:  if  it 
is  not  in  existence,  it  must  be  established  or  created;  if  it  is  in  exist- 
ence, it  must  be  transferred  or  assigned.  Oddly  enough,  both  trans- 
lators have  misread  Kdufer  in  this  section  and  place  the  costs  upon 
the  "seller." 

Sec.  878,  as  the  reviewer  would  render  it,  reads:  "A  declaration 
made  by  the  person  having  a  right  .  .  .  does  not  become  in- 
effective in  consequence  of  the  fact  that  the  person  having  the  right 
becomes  limited  in  his  power  of  disposal  after  the  declaration  has 
become  binding  upon  him  ..."  Dr.  Wang  translates:  "by  the 
fact  that  the  declarant  becomes  limited  in  his  power  of  alienation," 
which  is  freer,  but  substantially  correct.  Dr.  Loewy  has :  "by  a  restric- 
tion of  the  disposition  by  the  one  owning  the  right,"  which  gives 
neither  the  sense  of  in  der  Verfiigung  beschrdnkt  wird  nor  any  clear 
meaning. 

Sec.  1566  reads  according  to  Dr.  Loewy:  "A  spouse  may  sue  for 
divorce  if  the  other  spouse  has  designs  upon  his  (her)  life."  Dr. 
Wang  translates:  "if  the  other  spouse  makes  an  attempt  upon  his 
(or  her)  life."  Here  again  Dr.  Wang  is  right:  nach  dem  Leben 
trachtet  means  "seeks  the  life"  and  implies  some  overt  act. 

If  the  merits  of  the  two  translations  may  fairly  be  judged  by  the 
comparison  of  perhaps  one  hundred  sections  out  of  a  total  of  2385, 
Dr.  Loewy's  version  would  seem  to  be  less  trustworthy  than  Dr. 
Wang's. 

The  value  of  the  volume  under  review  is  increased,  for  the  student 
of  comparative  jurisprudence,  by  numerous  references  to  parallel 
passages  in  other  codes,  inserted  by  the  committee.  Of  unequal  value 
in  its  various  parts  is  the  article  on  the  German  civil  code,  written 
by  W.  W.  Smithers  and  originally  published  in  the  American  Law 
Register.  Of  the  genesis  of  the  civil  code  itself  this  article  gives  a 
good  description;  but  the  preceding  resume  of  German  legal  history 
is  confused  and  inaccurate.  On  the  whole  Dr.  Wang's  brief  historical 
introduction  is  better. 

M.  S. 

Shippers  and  Carriers  of  Interstate  Freight.  By  Edgar  Wat- 
kins.    Chicago :  T.  H.  Flood  &  Co.    1909.    pp.  578. 

The  scope  of  this  work  is  largely  confined  to  a  statement  and  dis- 
cussion of  the  rights  and  duties  of  shippers  and  carriers  of  interstate 
freight  which  arise  out  of  or  are  affected  by  the  acts  of  Congress,  of 
which  the  act  to  regulate  commerce,  and  the  amendments  and  supple- 
ments thereto,  including  the  Elkins  law,  are  the  most  important. 

The  volume  consists  of  eleven  chapters.  The  first  six  are  devoted 
to  a  discussion  of  the  provisions  of  the  act  to  regulate  commerce,  and 
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deal  with  the  validity  and  scope  of  the  act,  the  reasonableness  of  rates 
and  charges,  equality  in  rates,  relation  of  rates  as  between  persons, 
localities  and  traffic,  the  enforcing  by  the  Interstate  Commerce  Com- 
mission and  courts  of  the  act  to  regulate  commerce,  including  the  effect 
given  by  the  courts  to  the  orders  and  findings  of  the  Commission,  and 
the  power  of  the  courts  to  prevent  an  illegal  advance  in  rates.  As  a 
rule  the  author  has  endeavored  to  state  the  law  in  the  language  of 
the  courts  and  the  Commission,  with  the  result  that  liberal  use  is  made 
of  quotations  from  the  decisions.  The  subjects  treated  are  logically 
arranged,  while  the  author's  comments  thereon  are  helpful  in  explain- 
ing the  law  as  applied  to  transportation  conditions.  Chapter  seven 
deals  with  the  subject  of  state  laws  which  directly  or  indirectly  affect 
interstate  transportation,  and  chapter  eight  with  the  acts  of  Congress 
known  as  the  28-hour  livestock  law,  the  safety  appliance  acts,  the 
Sherman  anti-trust  act,  the  arbitration  act,  and  the  so-called  cor- 
poration tax  act. 

Beginning  with  chapter  nine  and  continuing  through  chapters  ten 
and  eleven,  the  provisions  of  the  act  to  regulate  commerce,  the  Elkins 
act,  the  expedition  act,  the  act  in  relation  to  testimony,  the  28-hour 
livestock  act,  the  meat  inspection  act  and  the  Sherman  anti-trust  act 
are  set  forth  literally  and  by  sections  in  the  order  in  which  they  appear 
in  the  several  acts,  each  section  being  headed  in  heavy  type  by  a  con- 
cise statement  of  what  the  section  contains.  Where  the  subject  covered 
by  a  section  has  received  consideration  by  the  courts  or  Commission, 
full  annotations  are  given,  and  these  the  active  practitioner  will  find 
helpful  when  in  search  of  authorities.  An  appendix  is  added  in  which 
will  be  found  the  safety  appliance  acts,  the  act  requiring  reports  of 
accidents,  the  hours  of  service  act,  the  ash-pan  act,  the  act  to  promote 
the  safe  transportation  of  explosives,  the  employers'  liability  act,  the 
arbitration  act,  and  the  corporation  tax  act. 

The  fact  that  Federal  regulation  of  interstate  commerce  has  as- 
sumed importance  only  in  the  last  few  years  would  seem  to  justify 
the  author's  statement  that  few  lawyers  have  given  special  attention 
to  the  subject.  It  is  for  this  reason  we  should  expect  to  find  a  most 
exhaustive  index.  While  it  would  be  unfair  to  say  that  the  index  is 
incomplete,  it  is  felt  that  a  greater  number  of  suggestive  headings 
would  add  very  materially  to  the  usefulness  of  the  book.  As  already 
indicated,  the  subject  treated  relates  principally  to  the  act  to  regulate 
commerce,  and  this  act  has  been  frequently  amended,  the  last  amend- 
ment, which  greatly  enlarges  the  scope  of  the  act  and  the  powers  of 
the  Commission  thereunder,  taking  effect  on  August  17,  1910,  or 
approximately  eight  months  after  the  publication  of  the  book.  But 
notwithstanding  these  subsequent  changes  in  the  law  the  volume  may 
be  justly  commended  as  worthy  of  a  place  in  the  library  of  any  one 
interested  in  the  subject. 

W .  F.  D. 
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THE  SUPREME  COURT  AND  THE  ANTI- 
TRUST ACT. 

The  Act  of  Congress  of  July  2,  1890,  commonly  called  the 
Sherman  Anti-Trust  Act,  contains  the  following  provisions: 

"Sec.  1.  Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among 
the  several  States,  or  with  foreign  nations,  is  hereby  declared  to 
be  illegal.     *     *     * 

"Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to 
monopolize,  or  combine  or  conspire  with  any  other  person  or  per- 
sons, to  monopolize  any  part  of  the  trade  or  commerce  among  the 
several  States  or  with  foreign  nations  shall  be  deemed  guilty  of  a 
misdemeanor.     *     *     *" 

On  their  face  these  prohibitions  appear  to  enforce  only  estab- 
lished doctrines  of  the  common  law.  Certainly  they  do  not  seem 
revolutionary  or  in  conflict  with  sound  political  and  economic  poli- 
cies. However,  although  twenty  years  have  elapsed  since  the 
Anti-Trust  Act  was  passed,  great  uncertainty  exists  as  to  its  mean- 
ing and  legal  effect.  In  particular,  the  following  two  fundamental 
questions  remain  unsettled,  namely  : 

(1)  Does  the  Act  render  unlawful  every  contract  or  combina- 
tion that  diminishes  competition  in  interstate  commerce?  In  some 
of  the  opinions  delivered  by  judges  of  the  Supreme  Court  there 
are  dicta  which,  read  without  regard  to  the  context,  seem  to  sup- 
port the  proposition  that  the  Act  should  be  construed  as  prohibiting 
every  contract  or  combination  that  in  any  degree  diminishes  com- 
petition in  interstate  commerce ;  but  there  is  no  actual  decision 
supporting  this  proposition.  Such  a  construction  of  the  Act  would 
render  unlawful  many  contracts  and  business  arrangements  that 
always  have  been  deemed  reasonable  and  proper  and  would  render 
it  impossible  to  carry  on  business  effectively  in  the  United  States. 
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Thus  construed,  the  Act  would  check  the  trade  and  commerce 
which  it  was  designed  to  protect. 

(2)  Had  Congress  constitutional  power  to  prohibit,  and  did 
Congress  by  the  Anti-Trust  Act  undertake  to  prohibit,  the  act  of 
combining  or  vesting  in  a  corporation  or  unincorporated  associa- 
tion, by  purchase,  consolidation  or  otherwise,  the  ownership  or 
control  of  competitive  businesses  for  the  purpose  or  with  the  effect 
of  monopolizing  the  production  and  sale  of  an  article  of  interstate 
commerce?  In  United  States  v.  E.  C.  Knight  Co.,1  sometimes 
called  the  Sugar  Trust  case,  the  Supreme  Court  seems  to  have 
taken  the  view  that  Congress  could  not  constitutionally  prohibit 
and  did  not  undertake  to  prohibit,  the  acquisition  by  a  manufac- 
turing corporation  engaged  in  interstate  commerce  of  the  stock  of 
other  corporations  engaged  in  the  same  business,  although  by  such 
acquisition  the  purchasing  company  in  fact  acquired  nearly  com- 
plete control  of  the  production  of  an  article  of  interstate  com- 
merce and  of  the  interstate  commerce  in  this  article.  If  this  is 
the  law,  the  Anti-Trust  Act  certainly  has  failed  to  prohibit  the 
most  effective  method  of  monopolizing  interstate  commerce. 
However,  as  will  be  pointed  out  hereafter,  the  Sugar  Trust  case 
appears  not  to  have  involved  the  principle  of  constitutional  law 
upon  which  tire  court  based  its  decision,  and  the  decision  itself 
seems  to  have  been  overruled  by  subsequent  decisions  of  the 
Supreme  Court. 

In  the  opinion  of  the  writer,  the  actual  decisions  of  the  Supreme 
Court,  with  the  exception  of  the  decision  in  the  Sugar  Trust  case, 
are  consistent  with  a  harmonious  construction  of  the  Act  which 
would  effect  its  purpose  without  preventing  any  business  combi- 
nations or  arrangements  necessary  to  secure  economy  in  production 
and  in  trade,  and  without  interfering  with  any  business  methods 
that  ever  have  been  regarded  as  lawful  and  proper. 

The  cases  arising  under  the  Anti-Trust  Act  may  be  divided 
into  four  classes,2  viz. : 

1.  Cases  involving  contracts,  combinations  or  conspiracies 
to  restrain  the  trade  or  commerce  of  other  persons,  or 
op  the  public  generally. 
Contracts,  combinations  or  conspiracies  by  means  of  physical 

'(1895)  156  U.  S.  1. 

'This  classification  was  first  suggested  by  the  writer  in  an  article  en- 
titled. "Should  the  Anti-Trust  Act  be  Amended,"  published  in  22  Harv. 
L.  Rev.  492  (May,  1909). 
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force,  or  by  means  of  threats  of  damage,  or  boycotting,  to  prevent 
other  persons,  or  the  public  generally,  from  carrying  on  trade  or 
commerce  are  illegal  at  common  law,  and  it  is  eminently  proper  that 
contracts,  combinations  or  conspiracies  of  that  character,  when 
in  restraint  of  interstate  or  international  trade  or  commerce, 
should  be  prohibited  by  an  Act  of  Congress  furnishing  effective 
remedies  for  its  enforcement. 

The  Supreme  Court  has  decided  that  the  first  section  of  the 
Anti-Trust  Act  applies  to  contracts,  combinations  or  conspiracies 
of  that  character.  Thus,,  in  the  Debs  case3  the  Supreme  Court 
decided  that  a  combination  or  conspiracy  of  certain  railway  em- 
ployees to  stop  the  operation  of  railways  that  were  highways  of 
interstate  commerce  was  a  restraint  of  interstate  trade  or  com- 
merce within  the  meaning  of  the  Act.  The  stoppage  or  obstruction 
of  the  highways  of  interstate  commerce  necessarily  operated  as 
a  direct  restraint  of  the  interstate  commerce  of  the  public  generally. 

In  Loewe  v.  Lawlor*  sometimes  called  the  Danbury  Hatters 
case,  the  Supreme  Court  decided  that  a  combination  or  conspiracy 
by  means  of  a  boycott  to  stop  interstate  trade  or  commerce  between 
certain  manufacturers  and  their  customers  was  in  restraint  of  inter- 
state trade  or  commerce.  In  this  case  there  was  not,  as  there  was 
in  the  Debs  case,  a  physical  obstruction  of  trade  or  commerce,  but 
the  purpose  and  the  effect  of  the  combination  or  conspiracy  were 
to  restrain  other  persons  from  engaging  in  interstate  commerce  by 
threatening  damage  to  their  business  until  certain  demands  of  those 
entering  into  the  combination  or  conspiracy  were  complied  with. 

Interstate  trade  or  commerce  also  may  be  restrained  by  a  con- 
tract or  combination  operating  as  a  peaceable  trade  boycott,  without 
the  use  of  force  or  threats  of  damage.  In  Montague  v.  Lowry* 
the  Supreme  Court  decided  that  the  Anti-Trust  Act  rendered 
unlawful  the  formation  of  an  association  of  the  manufacturers 
of  tiles  throughout  the  United  States  and  certain  dealers  in  tiles 
in  or  near  San  Francisco,  under  an  agreement  that  the  manufac- 
turers would  not  sell  their  products  on  any  terms  to  persons  who 
were  not  members  of  the  associations  and  that  the  dealers  who 
were  members  would  not  sell  to  non-members  except  at  specified 
prices  that  were  more  than  fifty  per  cent,  higher  than  the  prices 

'In   re   Debs    (1895)    158  U.    S.   564. 
4 (1907)  208  U.  S.  274. 
'(1904)   193  U.  S.  38 
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payable  by  members.  The  plaintiffs  in  the  case  showed  that  in 
consequence  of  the  restraint  of  their  interstate  commerce  with  the 
manufacturers,  they  had  been  compelled  to  buy  tiles  at  higher 
prices  from  the  local  dealers.  The  combination,  in  this  case,  re- 
strained interstate  trade  or  commerce,  because  the  combining  man- 
ufacturers controlled  the  interstate  trade  or  commerce  in  tiles  and, 
through  the  agreement  of  association,  monopolized  this  trade  or 
commerce  for  the  benefit  of  the  members  of  the  association.  The 
case,  therefore,  may  properly  be  included  in  the  class  of  cases 
involving  attempts  to  monopolize  interstate  trade  or  commerce  in 
violation  of  the  second  section  of  the  Anti-Trust  Act.  It  should 
be  observed  that  the  decision  in  Montague  v.  Lowry  is  not  an 
authority  for  the  doctrine  that  individual  manufacturers  or  pro- 
ducers of  an  article  of  interstate  commerce  cannot  lawfully  enter 
into  agreements  to  sell  their  products  to  certain  dealers  and  no 
others,  there  being  no  attempt  to  monopolize  a  branch  of  inter- 
state commerce.  Such  exclusive  trade  agreements  never  have  been 
deemed  unlawful  as  in  restraint  of  trade  or  as  constituting  monopo- 
lizing, and  the  court  in  its  opinion  pointed  out  that  the  case  before 
it  was  not  a  case  of  that  character. 

2.  Cases  involving  contracts  or  combinations  of  public 
carriers  to  increase  the  rates  or  tolls  payable  by  the 
public  in  respect  of  interstate  commerce. 

The  railways  are  the  principal  highways  of  interstate  trade  and 
commerce.  If,  as  it  was  decided  in  the  Debs  case,  a  combination 
or  conspiracy  by  physical  force  to  stop  the  operation  of  interstate 
railways  would  be  in  violation  of  the  first  section  of  the  Act  be- 
cause in  restraint  of  the  interstate  commerce  of  the  public,  it  would 
seem  to  follow,  for  similar  reasons,  that  a  combination  or  con- 
spiracy, without  resort  to  physical  obstruction,  to  render  the  trans- 
action of  interstate  commerce  upon  the  railways  more  difficult  or 
more  costly  would  be  in  restraint  of  interstate  commerce  within 
the  meaning  of  the  Act.  In  the  Trans-Missouri  Freight  Association 
case,6  and  in  the  Joint  Traffic  Association  case,7  the  Supreme  Court 
held  that  contracts  or  combinations  among  railway  companies  to 
maintain  rates  as  to  competitive  interstate  traffic  operated  as  a 
restraint  of  interstate  trade  or  commerce.     It  was  contended  that 

"United  States  v.  Trans-Missouri  Freight  Association  (1897)   166  U.  S. 
290. 

'United  States  v.  Joint  Traffic  Association  (1898)  171  U.  S.  505,  565,  569. 
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a  combination  to  maintain  rates  as  to  competitive  traffic  could 
not  fairly  be  considered  in  restraint  of  commerce  unless  the  rates 
themselves  were  unreasonable;  but  the  court  held  that,  in  such  a 
case,  it  would  not  inquire  into  the  reasonableness  of  the  rates  and 
that  the  combination  must  be  deemed  in  restraint  of  commerce 
because  its  natural  and  direct  effect  was  to  maintain  at  a  higher 
level  than  otherwise  would  prevail  the  rates  payable  by  the  public 
as  a  condition  of  carrying  on  interstate  trade  or  commerce. 

These  traffic  cases  are  not  authority  for  the  doctrine  that  a 
contract  or  combination  among  merchants  or  manufacturers  would 
constitute  a  restraint  of  interstate  commerce,  prohibited  by  the  first 
section  of  the  Anti-Trust  Act,  on  the  sole  ground  that  the  effect  of 
the  contract  or  combination  was  to  restrict  competition  among  the 
parties.  Railway  companies  furnish  the  transportation  necessary 
to  enable  the  public  to  engage  in  interstate  trade  or  commerce,  but 
they  are  not  themselves  engaged  in  interstate  trade  or  commerce. 
In  the  traffic  cases  the  stoppage  of  competition  was  in  restraint  of 
interstate  commerce  and  unlawful,  not  because  it  restrained  com- 
merce of  the  railway  companies  which  made  the  contracts  or  entered 
into  the  combinations,  but  because  its  effect  was  to  restrain  the 
interstate  commerce  of  the  public  by  imposing  additional  burdens 
upon  this  trade  or  commerce.  As  stated  by  the  Supreme  Court, 
the  natural  and  direct  effect  of  such  contracts  or  combinations  was 
to  maintain  rates  at  a  higher  level  than  otherwise  would  prevail. 

In  the  Northern  Securities  case8  the  Supreme  Court  held  that  a 
combination  to  acquire  and  to  vest  in  a  holding  company  a  majority 
of  the  stocks  of  two  railway  companies  operating  parallel  and  com- 
peting lines  that  were  highways  of  interstate  commerce  was  in 
restraint  of  interstate  commerce  within  the  meaning  of  the  first 
section  of  the  Anti-Trust  Act.  If,  as  decided  in  the  traffic  cases,  a 
combination  among  railway  companies  by  agreement  to  maintain 
rates  was  in  restraint  of  interstate  commerce  within  the 
meaning  of  the  Act,  because  the  natural  and  direct  effect  of  the 
combination  was  to  maintain  rates  at  a  higher  level  than  otherwise 
would  prevail,  it  seems  to  follow,  as  a  necessary  sequence,  that  a 
combination  to  bring  about  the  same  result  by  uniting  the  ownership 
of  two  parallel  and  competing  interstate  lines  would  likewise  be 
unlawful,  whether  the  combination  be  in  the  form  of  a  corporation, 
an  unincorporated  joint-stock  company,  an  ordinary  partnership, 
or  a  trust. 

"Northern  Securities  Co.  v.  United  States  (1904)   193  U.  S.  197. 
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Prior  to  the  decision  of  the  traffic  cases,  there  had  been  many 
contracts  and  combinations  to  maintain  rates  in  respect  of  com- 
petitive traffic,  or  to  divide  or  to  pool  competitive  traffic ;  but  such 
agreements  never  were  regarded  as  practically  enforceable,  and 
there  is  little  doubt  that  even  prior  to  the  passage  of  the  Anti-Trust 
Act  they  were  unlawful.  Whatever  view  may  be  taken  of  the 
correctness  of  the  decisions  of  the  Supreme  Court  in  the  traffic 
cases,  their  importance  has  been  greatly  diminished  by  the  enforce- 
ment of  the  laws  prohibiting  railway  companies  from  granting 
secret  rebates  or  from  departing  from  their  published  rate  sched- 
ules. 

It  has  been  contended  that  uniformity  of  rates  upon  competing 
lines  as  to  traffic  between  the  same  points  is  a  business  necessity  and 
that  under  the  decisions  in  the  traffic  cases  the  railway  companies 
cannot  lawfully  consult  among  themselves  for  the  purpose  of  estab- 
lishing this  necessary  uniformity  of  rates.  In  the  opinion  of  the 
writer,  the  Supreme  Court  has  not  decided  and  is  not  likely  to 
decide  that  the  Anti-Trust  Act  prohibits  consultations  among  rail- 
way officials  for  the  purpose  of  adjusting  their  rate  schedules  and 
establishing  uniform  rates  as  to  competitive  business,  provided 
that  the  companies  retain  their  freedom  to  modify  these  rates  and 
do  not  agree  to  maintain  them.  In  the  traffic  cases  the  restraint 
of  interstate  commerce  did  not  arise  from  the  fact  that  the  railway 
companies  had  consulted  each  other  for  the  purpose  of  establishing 
uniform  rates,  but  it  arose  from  the  fact  that  they  had  entered 
into  agreements  or  combinations  to  maintain  rates  by  preventing 
the  several  companies  from  changing  the  rates  as  so  established. 

3.  Cases  involving  contracts  or  combinations  that,  without 
restraining  the  trade  or  commerce  of  others  and  with- 
out monopolizing,  or  attempting  to  monopolize  trade  or 
commerce,  simply  diminish  competition  among  those 
contracting  or  combining. 

The  Supreme  Court  never  has  decided  that  contracts  or  com- 
binations of  this  character  are  prohibited  by  the  Anti-Trust  Act. 
Although  dicta  may  be  found  in  the  opinions  of  the  court  which, 
taken  without  regard  to  the  context,  might  seem  to  indicate  that 
the  court  considered  that  all  contracts  and  combinations  restricting 
competition  in  any  degree  were  prohibited  by  the  Anti-Trust  Act, 
no  such  conclusion  can  fairly  be  deduced  from  these  opinions  when 
considered  in  their  entirety.     In  some  of  the  cases  the  court  held 
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that  the  contracts  or  combinations  in  question  were  unlawful  on 
the  ground  that  they  were  "in  restraint  of  trade  or  commerce," 
and  the  court  did  not  specifically  assign  as  the  ground  of  its 
decision  that  the  effect  or  purpose  of  the  contracts  or  combinations 
was  to  monopolize  a  branch  of  interstate  trade  or  commerce  in 
violation  of  the  second  section  of  the  Act;  but  it  is  apparent  that 
the  court  did  not  proceed  on  the  ground  that  every  restriction  of 
competition  would  constitute  a  prohibited  restraint  of  commerce, 
without  regard  to  the  degree  to  which  competition  was  eliminated. 
If  the  court  had  been  of  opinion  that  every  restriction  of  com- 
petition was  in  violation  of  the  Act,  it  is  not  likely  that  the  court 
would  have  labored,  as  it  did,  to  show  that  the  restriction  of 
competition  was  carried  to  such  an  extent  as  to  monopolize  trade 
or  commerce.  Thus,  in  the  case  of  the  Addyston  Pipe  Company,9 
it  appeared  that  nearly  all  the  manufacturers  of  iron  pipe  within 
thirty-six  States  and  territories  had  combined  under  an  agreement 
to  apportion  among  the  members  of  the  combination  the  trade  in 
iron  pipe  within  the  prescribed  part  of  the  United  States.  The 
purpose  of  the  combination  was,  by  establishing  a  community  of 
interest  among  the  manufacturers  to  destroy  competition  among 
them  and  to  monopolize  for  their  benefit  the  trade  in  iron  pipe. 
Although  in  its  opinion  the  court  referred  to  this  transaction  as 
"in  restraint  of  commerce,"  the  transaction  undoubtedly  constituted 
monopolizing  within  the  meaning  of  the  second  section  of  the 
Anti-Trust  Act,  and  if  the  restriction  of  competition  had  not  been 
carried  so  far  as  to  constitute  monopolizing  in  violation  of  the  sec- 
ond section,  probably  it  would  not  have  been  adjudged  to  be  illegal. 
A  combination,  by  a  partnership  or  otherwise,  to  establish  a  com- 
munity of  interest  among  manufacturers  controlling  only  a  minor 
share  of  the  trade  in  iron  pipe  probably  would  not  have  been 
condemned. 

As  pointed  out  above,  the  cases  involving  rate  agreements 
among  railway  companies  are  not  authority  for  the  doctrine  that 
contracts  or  combinations  among  merchants  or  manufacturers 
which,  without  monopolizing  commerce,  simply  restrict  competition 
among  those  contracting  or  combining  are  in  violation  of  the  Anti- 
Trust  Act.  The  decisions  in  the  railroad  cases  were  based  on  the 
ground  that  the  natural  and  direct  effect  of  the  contracts  or  com- 
binations was  to  restrain  the  trade  or  commerce  of  the  public  by 
increasing  the  tolls  upon  the  highways  of  interstate  commerce. 

'Addyston  Pipe  &  Steel  Co.  v.  United  States  (1899)   175  U.  S.  211. 
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At  common  law  contracts  and  combinations  of  the  class  now 
under  consideration  were  not  unlawful,  with  this  exception :  A 
contract  of  an  individual  not  to  exercise  his  craft  or  trade  was 
held  to  be  unreasonable,  contrary  to  public  policy  and  void,  unless 
the  contract  was  incidental  to  carrying  out  some  fair  and  lawful 
transaction,  such  as  the  sale  of  a  business  or  good-will.10  This 
exception  was  for  the  purpose  of  protecting  the  personal  liberty 
of  individuals  and  in  considering  the  effect  of  the  Anti-Trust  Act 
it  is  not  material.  That  Act  was  not  passed  to  protect  individuals 
against  the  consequences  of  their  own  acts,  but,  as  indicated  by  its 
title,  was  designed  to  enforce  the  broad  policy  of  protecting  the 
trade  and  commerce  of  the  community  against  unlawful  restraints 
and  monopolies.  Probably  Congress  would  have  no  constitutional 
power  to  pass  a  law  merely  for  the  regulation  of  private  rights,  by 
prohibiting  individuals  under  criminal  penalties  from  entering  into 
mutual  contracts  or  combinations  restricting  their  own  power 
to  engage  in  interstate  trade  or  commerce. 

Many  contracts  and  combinations  that  restrict  competition 
simply  among  those  contracting  or  combining  are  necessary  to  the 
successful  conduct  of  trade  and  commerce  and  such  contracts  and 
combinations  always  have  been  considered  reasonable  and  proper 
throughout  the  civilized  world.  If  such  contracts  were  prohibited 
by  the  Anti-Trust  Act,  it  would  be  impossible,  without  incurring 
civil  and  criminal  liabilities,  to  carry  on  trade  and  commerce  in  the 
United  States.  Certainly  Congress  never  intended  to  destroy  trade 
and  commerce  by  an  Act  entitled  "An  Act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies." 

If  Congress  had  intended  to  prohibit  all  contracts  and  com- 
binations that  in  any  degree  diminish  or  restrict  competition  in 
trade  or  commerce,  it  is  likely  that  Congress  would  have  expressed 
this  in  the  Act.  But  the  Act  does  not  purport  to  prohibit  contracts 
or  combinations  that  restrain  competition  in  trade  or  commerce. 
The  word  "competition"  does  not  appear  in  the  Act.  To  construe 
the  first  section,  which  prohibits  contracts  and  combinations  "in 
restraint  of  trade  or  commerce,"  as  prohibiting  all  contracts  and 
combinations  that  diminish  competition  in  a  branch  of  trade  or 
commerce  would  give  to  the  phrase  "in  restraint  of  trade  or  com- 
merce" a  meaning  never  before  attributed  to  it  by  lawyers  or  by  the 
public  generally. 

10Cf.  per  Mr.  Justice  Holmes  in  Northern  Securities  Co.  v.  U.  S.  supra, 
404;  Cincinnati  etc.  Packet  Co.  v.  Bay   (1906)   200  U.   S.  179. 
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The  fact  that,  by  the  second  section.  Congress  in  effect  pro- 
hibited contracts,  combinations  and  conspiracies  to  destroy  compe- 
tition to  such  an  extent  as  to  monopolize  trade  or  commerce  indi- 
cates that  Congress  did  not  intend  to  prohibit  minor  restrictions 
of  competition  which  did  not  amount  to  monopolizing.  Certainly 
in  view  of  the  express  prohibition  of  monopolizing,  the  prohibition 
of  "restraints  of  commerce"  in  the  first  section  should  not  be  ex- 
tended by  implication  so  as  to  prohibit  restrictions  of  competition 
which,  at  common  law,  were  not  deemed  in  restraint  of  commerce. 

Therefore,  the  first  section  should  be  construed  as  prohibiting 
only  contracts,  combinations  and  conspiracies  to  restrain  the  liberty 
or  power  of  others,  or  of  the  public  generally,  to  carry  on  inter- 
state and  international  commerce  freely  and  without  hindrance. 
The  second  section  should  be  construed  as  dealing  with  the  subject 
of  competition  and  as  prohibiting  action  destructive  of  competition 
to  such  an  extent  as  to  constitute  monopolizing  as  hereafter  de- 
fined, and  contracts,  combinations  or  conspiracies  to  effect  that 
result. 

4.  Cases  involving  attempts  to  monopolize,  or  combinations 
or  conspiracies  to  monopolize  any  part  of  interstate  or 
international  trade  or  commerce. 

In  construing  and  enforcing  the  Anti-Trust  Act  the  principal 
difficulty  is  to  determine  the  precise  meaning  of  the  words  "to 
monopolize"  as  used  in  the  second  section  of  the  Act.  The  ques- 
tion is  not  whether  industrial  monopolies  are  harmful  or  beneficial 
to  the  community,  or  whether  the  Anti-Trust  Act  embodies  a  sound 
economic  or  governmental  policy.  Judges  cannot  properly  allow 
themselves  to  be  influenced  by  their  own  views  upon  questions  of 
political  economy  or  of  state  policy.  It  is  their  duty  to  give  effect 
to  the  will  of  the  legislature  as  declared  in  the  statutes. 

The  word  "monopolize"  has  no  settled  legal  or  technical  mean- 
ing. In  the  year  1623  a  statute  was  passed  by  Parliament  declar- 
ing that  all  grants  of  monopolies  were  against  the  fundamental  laws 
of  the  Kingdom.  In  commenting  on  this  statute  in  his  Institutes, 
Lord  Coke  said: 

"A  monopoly  is  an  institution  or  allowance  by  the  King,  by 
his  grant,  commission  or  otherwise,  to  any  person,  or  persons, 
body  politic  or  corporate,  of  or  for  the  sole  buying,  selling,  making, 
working  or  using  of  anything  whereby  any  person  or  persons,  body 
politic  or  corporate,  are  sought  to  be  restrained  of  any  freedom 
or  liberty  that  they  had  before,  or  hindered  in  their  lawful  trade." 
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It  is  evident  that  in  giving  this  definition  Lord  Coke  referred 
only  to  a  particular  class  of  monopolies,  namely,  those  created  by 
royal  grant.  However,  although  in  those  early  days  the  word 
"monopoly"  may  have  been  used  in  England  to  designate  only 
an  exclusive  right  or  privilege  conferred  by  law,  or  by  royal  grant, 
and  although,  in  those  days,  the  word  "monopolize"  may  not  have 
been  used  by  law-makers  or  by  the  courts,  many  acts  destructive 
of  competition  which  at  the  present  day  would  be  described  as 
"monopolizing"  were  unlawful  at  common  law,  or  were  prohibited 
by  statute.11  In  modern  times  the  words  "monopoly"  and  monopo- 
lize" often  have  been  used  in  their  ordinary  or  popular  sense  in 
judicial  decisions  and  in  statutes,  as  well  as  in  general  literature.12 

According  to  common  usage  in  modern  times,  the  phrase  "to 
monopolize  commerce"  means,  by  the  elimination  of  competition 
to  secure  to  some  individual  or  group  of  individuals  control  of  all 
or  of  a  largely  preponderating  part  of  the  commerce  in  some  article. 
The  phrase  would  not  apply  to  a  simple  lessening  of  competition 
leaving  in  existence  reasonably  competitive  conditions ;  but  it 
would  apply  to  the  act  of  concentrating  control  of  the  commerce  in 
any  article  to  such  a  degree  as  to  destroy  reasonably  competitive 
conditions,  though  competition  be  not  wholly  destroyed. 

As  a  rule  commerce  can  be  monopolized  only  as  to  some  partic- 
ular article  or  articles,  and  only  at  certain  places  or  markets.  It 
never  can  be  monopolized  as  to  all  articles  at  all  places.  The 
Anti-Trust  Act  prohibits  monopolizing  "any  part"  of  interstate 
or  international  commerce.  By  these  words  Congress  intended  to 
prohibit  the  monopolization  of  interstate  or  international  commerce 
in  any  article  as  to  any  part  of  the  United  States.  Thus,  as  decided 
in  Montague  v.  Lowry  above  referred  to,  a  combination  monopoliz- 
ing trade  or  commerce  in  unset  tiles  between  a  part  of  California 
and  other  States  was  in  violation  of  the  Act.  However,  a  com- 
bination among  all  the  merchants  or  all  the  manufacturers  dealing 
in,  or  producing,  an  article  of  commerce  in  a  particular  State  or 
locality  would  not  necessarily  be  in  restraint  of  interstate  or  inter- 
national commerce  or  constitute  monopolizing  interstate  or  interna- 
tional commerce.  It  would  not  be  in  restraint  of  interstate  or  inter- 
national commerce  or  constitute  monopolizing,  unless  its  effect 
should  be  to  restrain  other  persons  from  obtaining  a  like  article 
through  interstate  or  international  commerce,  or  should  be  to  con- 

u4  Bl.  Com.   158,  159. 

"See  National  Cotton  Oil  Co.  v.  Texas  (1905)    197  U.  S.  115. 
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centrate  control  of  such  commerce  to  such  a  degree  as  to  destroy 
reasonably  competitive  conditions. 

Although  the  term  "to  monopolize"  has  been  in  common  use 
for  many  years,  and  has  been  used  for  more  than  a  century  by 
English  as  well  as  American  judges,13  it  must  be  conceded  that  the 
meaning  of  the  term  is  not  so  definite  as  to  render  it  practicable 
in  every  case  to  determine  easily  and  with  certainty  whether  the 
term  applies.     In  each  case  the  question  would  be  whether  there 
was  such  destruction  of  competition  and  such  acquisition  of  control 
of  commerce  as  to  constitute  "monopolizing"  commerce.    In  many 
cases  the  answer  to  the  question  would  not  be  doubtful,  but  in 
other  cases  there  might  be  grounds  for  a  difference  of  opinion. 
Thus,  it  seems  plain  that  the  term  "to  monopolize"  would  not 
apply  to  an  acquisition  of  control  of  less  than  one-half  of  the  com- 
merce in  an  article  leaving  the  greater  part  of  the  commerce  in  the 
hands  of  competitors ;  but  if  control  of  substantially  more  than 
one-half  of  the  commerce  in  the  article  was  acquired,  there  might 
be  a  difference  of  opinion  whether  the  elimination  of  competition 
had  been  carried  to  such  a  degree  as  to  render  the  term  applicable. 
It  has  been  suggested  that  the  test  should  be  whether  the  re- 
striction of  competition  and  the  concentration  of  control  of  com- 
merce were  carried  so  far  as  to  become  injurious  to  the  public  by 
conferring  upon  a  person  or  group  of  individuals  the  power  to  con- 
trol the  price  of  some  article  of  commerce.    It  should  be  observed, 
however,  that  this  test  was  not  prescribed  by  Congress,  and  the 
courts  have  no  right  to  adopt  some  test  or  rule  not  prescribed  by 
law,  merely  because  this  may  be  clearer  and  more  definite  than  the 
language  of  the  statute.     It  is  their  duty  to  enforce  the  statute  as 
enacted.    Moreover,  it  is  doubtful  whether  the  test  above  suggested 
would  furnish  a  more  definite  rule  than  the  statute  itself.     No 
doubt,  power  in  a  greater  or  less  degree  to  control  prices  often  is 
a  consequence  and  the  object  of  monopolizing  commerce  in  an  arti- 
cle, but  in  many  cases  such  a  power  may  be  obtained  without  such 
acquisition  of  control  of  commerce  as  would  constitute  monopoliz- 
ing within  the  accepted  meaning  of  that  word.    In  many  cases  the 
possession  of  even  a  small  proportion  of  the  supply  of  an  article  of 
commerce  would  confer  power  temporarily  to  control  its  price,  but 
this  would  not  constitute  monopolizing.    The  term  "to  monopolize" 
would  not  be  applicable  unless  control  of  commerce  was  concen- 

"For  example  see  per  Lord  Kenyon  in  The  King  v.  Waddington  (1800) 
1  East  143,  156;  4  Bl.  Com.  159,  160. 
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trated  to  such  an  extent  as  to  put  an  end  to  reasonably  competitive 
conditions. 

It  has  been  urged  that  the  meaning  of  the  term  "to  monopolize" 
is  so  vague  and  so  uncertain  that  the  statute  in  its  present  form 
cannot  be  enforced.  There  may  be  good  ground  for  reaching  this 
conclusion  with  respect  to  the  enforcement  of  the  criminal  pro- 
visions of  the  Act.  However,  the  fact  that  in  some  cases  it  may 
not  be  clear  whether  a  particular  transaction  constitutes  monop- 
olizing commerce  within  the  meaning  of  the  Act  seems  not  to 
be  a  sufficient  reason  for  refusing  to  enforce  the  Act  in  other  cases 
which  clearly  are  within  its  terms.14 

Few  statutes  and  few  rules  of  the  common  law  are  expressed 
in  language  so  definite  as  to  render  their  application  in  border-line 
cases  free  from  uncertainty  and  doubt.  There  is  scarcely  a  criminal 
or  civil  statute  or  rule  of  the  common  law  that  has  not  been  a 
source  of  uncertainty  and  litigation.  The  principal  function  of  the 
courts  of  appeal  always  has  been  to  construe  and  to  apply  such  stat- 
utes and  rules  in  individual  cases  as  they  arise  and,  by  authoritative 
decisions,  to  give  a  more  definite  legal  meaning  to  the  language  of 
the  law.  Even  the  Constitution  contains  many  provisions  that  have 
been  the  source  of  endless  uncertainty  and  doubt,  as,  for  example, 
the  provision  under  which  the  Anti-Trust  Act  was  passed,  giving 
to  Congress  power  to  regulate  interstate  and  international  com- 
merce. After  more  than  a  century  of  judicial  decisions,  the  precise 
meaning  of  many  constitutional  and  statutory  enactments  remains 
uncertain  and  their  precise  scope  and  effect  probably  never  will  be 
settled. 

Under  a  complex  civilization  the  lawfulness  of  acts  often  must 
be  made  to  depend  upon  complex  conditions  and  cannot  be  deter- 
mined by  simple  rules  that  can  be  applied  without  the  exercise  of 
discretion  and  in  a  mechanical  manner.  As  has  been  pointed  out 
by  the  Supreme  Court,  even  in  giving  effect  to  constitutional  pro- 
visions, questions  of  degree  often  are  the  controlling  ones.15  Sim- 
ilarly, in  determining  the  lawfulness  of  acts  of  individuals  it  often 
is  necessary  to  pass  upon  questions  of  degree,  or  to  determine  what, 
under  all  the  circumstances  of  a  given  case,  is  reasonable.  Thus, 
the  courts  may  be  called  upon  to  pass  upon  the  reasonableness  of 
railroad  rates,  having  regard  to  a  multitude  of  conditions,  including 
the  relative  adjustment  of  rates  between  different  localities.     Such 

uCf.  Waters- Pierce  Oil  Co.  v.  Texas  (1909)  212  U.  S.  86. 
"Wisconsin  etc.  Railroad  Co.  v.  Jacobson  (1900)  179  U.  S.  287,  301. 
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an  inquiry  commonly  would  present  practical  difficulties  at  least 
as  great  as  those  presented  by  an  inquiry  whether  a  given  trans- 
action destroyed  competition  in  interstate  trade  or  commerce  to 
such  an  extent  as  to  put  an  end  to  reasonably  competitive  condi- 
tions and  to  constitute  what  is  called  ''monopolizing." 

During  the  last  presidential  campaign  Mr.  Bryan  proposed  in 
effect  to  define  as  an  unlawful  monopoly  any  combination  con- 
trolling more  than  fifty  per  cent,  of  a  branch  of  trade  or  com- 
merce. Such  an  arbitrary  rule,  however,  probably  would  not  lead 
to  greater  certainty,  inasmuch  as  the  percentage  of  control  would 
fluctuate,  and  it  would  be  exceedingly  difficult,  if  at  all  practicable, 
to  determine  the  percentage  of  an  entire  industry  or  branch  of 
trade  at  any  one  time  concentrated  under  common  control.  More- 
over, such  a  rule  would  not  prove  just  or  wise  in  all  cases.  No 
doubt  it  would  be  desirable  to  define  the  term  "to  monopolize"  so 
clearly  and  definitely  as  to  render  it  easy  to  determine  its  applica- 
tion in  any  case  that  may  arise ;  but  it  is  very  doubtful  whether 
such  a  definition  can  be  framed.  A  statutory  definition  probably 
would  give  rise  to  as  much  uncertainty  and  litigation  as  the  term 
"to  monopolize,"  and  judicial  decisions  would  be  necessary  to  de- 
fine the  definition  itself.  The  safer  and  better  course  seems  to  be 
to  let  the  courts,  in  light  of  common  understanding  of  the  word 
"monopolize,"  settle  the  precise  meaning  of  the  statute  by  deter- 
mining its  application  to  individual  cases  as  they  arise.  The 
question  in  each  case  would  be  whether  there  was  such  destruction 
of  competition  as  to  put  an  end  to  reasonably  competitive  condi- 
tions. 

The  Anti-Trust  Act  prohibits  not  only  the  monopolizing  of 
any  part  of  interstate  or  international  trade  or  commerce  but  also 
every  attempt  to  monopolize  and  every  combination  or  conspiracy 
to  monopolize.  An  attempt  to  monopolize,  or  a  combination  or 
conspiracy  to  monopolize,  would  be  unlawful  although  it  may  not 
have  proved  successful  in  actually  accomplishing  its  purpose.  How- 
ever, it  is  obvious  that  there  can  be  no  attempt  to  monopolize  and 
no  combination  or  conspiracy  to  monopolize,  unless  there  be  an 
intent  or  purpose  to  effect  a  monopoly,  or  unless  the  necessary  re- 
sult of  the  acts  of  the  parties  would  be  to  create  a  monopoly,  in 
which  event  the  intent  or  purpose  to  monopolize  would  be  im- 
plied.16 

"See  per  Mr.  Justice  Holmes  in  Swift  &  Co.  v.  United  States  (1905) 
196  U.  S.  375,  396,  402. 
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Commerce  in  an  article  may  be  monopolized  by  one  person,  or 
by  a  group  of  persons ;  and  it  may  be  monopolized  by  a  group  of 
persons  through  concerted  action,  without  placing  their  property  or 
their  business  under  a  common  control.  Thus  if  a  group  of  per- 
sons or  corporations  carrying  on  business  separately,  but  in  the 
aggregate  controlling  the  interstate  commerce  in  an  article,  should 
enter  into  a  contract  or  combination  to  destroy  reasonably  competi- 
tive conditions  in  this  commerce  by  dividing  the  business  among 
the  competitors  according  to  territory  or  otherwise,  or  by  dividing 
profits,  or  by  fixing  prices,  or  by  any  other  device,  this  would  con- 
stitute monopolizing  within  the  meaning  of  the  Anti-Trust  Act.17 

It  should  be  observed  that  the  second  section  of  the  Act  does  not 
in  terms  prohibit  "monopolies"  or  declare  monopolies  to  be  unlaw- 
ful. It  only  declares  it  to  be  unlawful  to  monopolize,  or  to  at- 
tempt, combine  or  conspire  to  monopolize.  The  verb  "to  monopo- 
lize" implies  action  taken  to  eliminate  competition  so  as  to  create 
a  monopoly.  If  a  person  or  corporation  should  acquire  a  monopoly 
in  a  branch  of  trade  or  commerce  without  taking  any  action  to 
destroy  or  to  prevent  competition,  this  would  not  constitute  monop- 
olizing or  attempting  to  monopolize.  Thus,  if  a  person  or  corpora- 
tion should  develop  an  entirely  new  industry  or  branch  of  trade, 
this  would  not  be  monopolizing,  though  there  be  no  competitors. 
So  also,  if  a  person  or  corporation  should  obtain  a  monopoly  of  an 
existing  branch  of  trade  or  commerce  by  economy  of  production  or 
successful  trading,  and  not  by  combining  with  competitors,  or 
buying  them  up,  or  by  practices  indicating  a  purpose  through  the 
destruction  of  competitors  to  create  a  monopoly,  this  would  not  be 
monopolizing  within  the  meaning  of  the  Act. 

Whether  a  combination  is  destructive  of  reasonably  competi- 
tive conditions  in  interstate  or  international  commerce  is  a  question 
of  fact  that  can  be  determined  only  in  view  of  all  facts  and  condi- 
tions relating  to  the  branch  of  interstate  or  international  commerce 
affected  by  the  combination.  Thus  a  combination  of  all  the  manu- 
facturers in  the  United  States  producing  an  article  of  interstate 
commerce  would  not  necessarily  destroy  reasonably  competitive 
conditions  in  the  interstate  commerce  in  this  article  if,  at  the  time 
of  the  formation  of  the  combination,  the  same  article  produced  by 
foreign  manufacturers  entered  into  interstate  commerce  so  largely 

"Addyston  Pipe  &  Steel  Co.  v.  United  States  (1899)  175  U.  S.  211  j 
Swift  v.  United  States  supra;  Continental  Wall  Paper  Co.  v.  Voight  (1909) 
212  U.   S.  227. 
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as  to  preserve  reasonably  competitive  conditions.  But  if,  at  the 
time  of  its  formation,  a  combination  was  destructive  of  reasonably 
competitive  conditions  in  a  branch  of  interstate  or  international 
commerce,  the  fact  that  the  combination  did  not  increase  prices,  or 
that  substantial  competition  grew  up  after  prices  had  been  in- 
creased, would  not  be  a  defense  to  a  charge  that  the  formation  of 
the  combination  was  in  violation  of  the  Anti-Trust  Act. 

The  Supreme  Court  never  has  decided  that  a  combination  di- 
minishing competition  in  interstate  or  international  commerce  can 
be  condemned  as  in  violation  of  the  Anti-Trust  Act  solely  by  rea- 
son of  the  magnitude  of  its  capital  or  by  reason  of  the 
large  volume  of  its  business.  The  size  of  the  capital  of  a 
combination  or  the  volume  of  its  business  would  not  determine 
whether  the  formation  of  the  combination  was  destructive  of  rea- 
sonably competitive  conditions  in  any  branch  of  interstate  or  inter- 
national commerce.  Size  is  relative ;  and  the  size  of  a  combination 
has  no  necessary  relation  to  competition  in  interstate  or  inter- 
national commerce.  A  combination  involving  fifty  million  dollars 
may  destroy  reasonably  competitive  conditions  in  some  branch  of 
interstate  or  international  commerce,  while  a  combination  involv- 
ing five  hundred  million  dollars  may  not  be  destructive  of  reason- 
ably competitive  conditions  in  any  branch  of  commerce.  The  busi- 
ness of  a  combination  may  include  mfrastate  ^commerce ;  and, 
though  the  aggregate  of  the  interstate  or  international  commerce 
of  the  combination  may  be  very  large,  it  may  not  include  a 
monopoly  of  any  branch  of  interstate  or  international  commerce, 
or  of  the  commerce  in  any  article.  In  considering  whether  a 
combination  is  in  violation  of  the  Anti-Trust  Act  the  volume  of 
its  interstate  or  international  commerce  in  some  particular  article 
may  be  material,  but  only  by  reason  of  its  relation  to  the  entire 
volume  of  interstate  or  international  commerce  in  the  same  article 
and  only  for  the  purpose  of  ascertaining  whether  the  combination 
destroyed  reasonably  competitive  conditions  in  this  commerce. 

The  formation  of  an  association  or  exchange  for  the  purpose  of 
preserving  business  integrity  among  its  members  and  of  securing 
orderly  and  efficient  methods  of  transacting  business  clearly  would 
not  restrain  commerce  or  monopolize  commerce.  Accordingly,  in 
Anderson  v.  United  States19  the  Supreme  Court  decided  that  the 
formation  of  an  association  or  exchange  by  those  dealing  in  live 

"(1898)   171  U.  S.  604.     See  also  Hopkins  v.  United  States  (1898)   171 
U.  S.  S78. 
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stock  at  the  Kansas  City  stockyards  was  not  in  violation  of  the 
Anti-Trust  Act  though  the  rules  of  the  association  fixed  the  com- 
missions to  be  charged  upon  sales  of  live  stock,  and  prohibited 
members  of  the  association  from  dealing  in  live  stock  with  persons 
who  were  not  also  members.  The  court  held  that,  as  competition 
among  the  members  of  the  association  was  not  restricted  and  as 
anyone,  by  complying  with  the  rules  of  the  association,  could  be- 
come a  member,  there  was  no  agreement  or  combination  in  re- 
straint of  interstate  commerce  or  to  monopolize  interstate  com- 
merce in  violation  of  the  Anti-Trust  Act. 

It  is  clear  that  it  was  not  the  purpose  of  Congress  by  the  Anti- 
Trust  Act  to  restrict  the  exclusive  right  or  monopoly  granted 
under  the  patent  laws  to  the  owner  of  letters  patent  issued  by  the 
Government.  Accordingly  in  Bement  v.  National  Harrow  Co.19 
the  Supreme  Court  decided  that  the  owner  of  a  patent  could  reserve 
to  himself  the  exclusive  use  of  the  patented  invention  or  could 
permit  others  to  use  it  upon  such  terms  as  he  might  see  fit,  and 
that  the  Anti-Trust  Act  did  not  prohibit  the  granting  of  a  license 
to  use  a  patented  invention  upon  conditions  fixing  the  prices  at 
which  articles  manufactured  under  the  patent  should  be  sold  and 
providing  for  the  preservation  of  the  monopoly  of  the  right  use 
of  the  invention  during  the  term  of  the  patent. 

It  has  been  argued  that  as  the  statute  makes  it  illegal  to  mon- 
opolize any  part  of  interstate  or  international  commerce  every  act 
tending  to  create  a  monopoly  likewise  is  made  unlawful ;  and, 
therefore,  that  every  contract  or  combination  in  any  degree  dimin- 
ishing competition  in  interstate  or  international  commerce  is  un- 
lawful, though  taken  alone,  such  diminution  of  competition,  would 
not  create  a  monopoly  or  constitute  monopolizing.  This  argument 
indicates  loose  reasoning  or  a  confusion  of  ideas.  The  meaning  of 
the  words  "tending  to  create  a  monopoly"  is  not  clear ;  but  if  these 
words  mean  something  different  from  the  words  of  the  statute,  the 
courts  cannot  read  them  into  the  statute.  Although  a  restriction 
of  competition  between  competitors  in  a  branch  of  trade  may  not  of 
itself  constitute  monopolizing,  it  may  be  part  of  an  attempt,  com- 
bination or  conspiracy  to  monopolize,  and  therefore  in  violation  of 
the  statute.  But  if  a  restriction  of  competition  of  itself  does  not 
constitute  monopolizing  and  is  not  part  of  an  attempt,  combination 
or  conspiracy  to  monopolize,  it  cannot  by  any  correct  use  of  lan- 
guage be  called  "tending  to  create  a  monopoly"  and  it  cannot  be 

"(1902)    186  U.  S.  70. 
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declared  unlawful  on  the  ground  that  a  subsequent  additional  re- 
striction of  competition  by  the  same  parties  or  by  others  may  con- 
stitute monopolizing  in  violation  of  law.  An  act  which  is  not  pro- 
hibited by  law  cannot  be  declared  by  the  courts  to  be  unlawful 
because  subsequent  independent  acts  of  a  similar  character  may  be 
unlawful. 

It  seems  clear  that,  in  the  Anti-Trust  Act,  Congress  intended 
to  use  the  word  "monopolize,"  not  in  some  disused  or  technical 
sense,  but  in  the  sense  in  which  it  was  commonly  understood  at  the 
time  of  enactment  of  the  statute.  Accordingly,  in  a  number  of 
cases  the  Supreme  Court  has  decided  that  the  Anti-Trust  Act  ren- 
ders unlawful  contracts  or  other  combinations,  by  the  destruction 
of  competition,  to  secure  for  the  benefit  of  certain  individuals  or 
groups  of  individuals  control  of  interstate  trade  or  commerce  in 
any  article  which  is  the  subject  matter  of  trade  or  commerce.20 

However,  in  the  Sugar  Trust  case,21  the  Supreme  Court  seems 
to  have  held  that,  notwithstanding  the  Anti-Trust  Act,  a  manufac- 
turing company  producing  an  article  of  interstate  commerce  may 
lawfully  purchase  the  manufacturing  plants  and  businesses  of  all 
its  competitors  in  the  same  business,  although  the  effect  of  the  pur- 
chase may  be  to  monopolize  the  manufacture  and  sale  of  an  article 
of  interstate  commerce  and  consequently  to  monopolize  interstate 
commerce  in  this  article.  It  appeared  that  the  American  Sugar 
Refining  Company  had  purchased  the  control  of  four  independent 
sugar  refining  companies,  paying  therefor  by  transfer  of  shares  of 
its  own  stock ;  that  refined  sugar  was  an  article  of  interstate  com- 
merce ;  that  all  the  companies  were  engaged  in  interstate  commerce 
in  refined  sugar ;  and  that  by  such  purchases  the  American  Sugar 
Refining  Company  acquired  nearly  complete  control  of  the  business 
of  manufacturing  and  selling  refined  sugar  throughout  the  United 
States.  The  Supreme  Court  held  that  this  transaction  was  not  in 
violation  of  the  Anti-Trust  Act. 

The  precise  grounds  upon  which  the  Supreme  Court  based  its 
decision  in  the  Sugar  Trust  case  are  not  stated  clearly  in  the  opinion 
delivered  by  the  court.  Apparently,  however,  the  court  based  its 
conclusion  upon  the  following  propositions :  ( i )  that  commerce 
succeeds  to  manufacture  and  is  not  a  part  of  it,  and,  therefore,  al- 
though a  combination  or  conspiracy  to  control  the  business  of 
manufacturing  an  article  of  interstate  commerce  may  tend  to  re- 

MAddyston    Pipe   Co.  v.  United   States   supra;   Swift  v.   United   States 
supra;  Continental  Wall  Paper  Co.  v.  Voight  supra. 
21United  States  v.  E.  C.  Knight  Co.  supra. 
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strain  interstate  commerce,  the  restraint  in  such  case  would  be 
only  an  indirect  result,  however  inevitable,  and  whatever  may  be 
its  extent;  (2)  that,  under  the  power  to  regulate  commerce,  Con- 
gress can  only  prescribe  the  rules  by  which  commerce  shall  be 
governed  and  cannot  regulate  the  use  or  the  disposition  of  property, 
or  prohibit  monopolizing  a  manufacturing  business,  merely  be- 
cause ultimately  interstate  or  international  commerce  may  be  af- 
fected; (3)  that  in  view  of  these  constitutional  limitations  Con- 
gress did  not  attempt  by  the  Anti-Trust  Act  to  deal  directly  with 
monopoly  as  such,  or  to  limit  and  restrict  the  rights  of  corporations 
or  of  citizens  of  the  States  in  the  acquisition,  control  or  disposition 
of  property,  or  to  make  criminal  the  acts  of  persons  in  the  acquisi- 
tion and  control  of  property  which  the  States  of  their  residence 
or  creation  sanctioned  or  permitted ;  (4)  that  the  contracts  and  the 
acts  of  the  defendants  related  exclusively  to  the  acquisition  of  cer- 
tain refineries  and  the  business  of  refining  sugar  in  Pennsylvania 
and  bore  no  direct  relation  to  commerce  between  the  States  or  with 
foreign  nations;  and  (5)  that,  although  the  instrumentality  of 
interstate  commerce  was  necessarily  invoked  to  dispose  of  the 
products  of  the  refineries,  it  did  not  follow  that  an  attempt,  even 
though  effectual,  to  monopolize  the  manufacture  of  refined  sugar 
was  an  attempt  to  monopolize  the  trade  or  commerce  in  refined 
sugar,  the  proofs  failing  to  indicate  any  intention  to  restrain  inter- 
state trade  or  commerce. 

The  decision  in  the  Sugar  Trust  case  was  one  of  the  earliest 
decisions  under  the  Anti-Trust  Act  and,  in  the  opinion  of  the 
writer,  cannot  be  reconciled  with  the  subsequent  decisions  of  the 
Supreme  Court.  In  a  number  of  subsequent  cases  the  court 
decided  that  Congress  had  constitutional  power  to  prohibit, 
and  by  the  Anti-Trust  Act  did  prohibit,  monopolizing,  or  at- 
tempting to  monopolize,  or  combining  or  conspiring  to  monopolize 
interstate  trade  or  commerce  by  means  of  contracts  or  trade  ar- 
rangements among  competitors ;  yet  it  is  clear  that  Congress  has 
no  greater  power  to  prohibit  the  making  of  contracts  that  are 
sanctioned  by  state  laws  than  to  prohibit  the  acquisition  or  use  of 
property  sanctioned  by  state  laws.  In  the  Northern  Securities 
case  the  court  decided  that  Congress  had  power  to  prohibit,  and 
by  the  Anti-Trust  Act  did  prohibit,  a  combination  restraining  inter- 
state commerce  by  acquiring  and  vesting  in  a  holding  company  a 
controlling  amount  of  the  shares  of  capital  stock  of  two  railway 
companies  owning  parallel  and  competing  interstate  lines.     In  the 
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Sugar  Trust  case  the  transaction  challenged  by  the  Government 
consisted  of  the  acquisition  by  a  manufacturing  corporation, 
through  an  exchange  of  shares,  of  a  controlling  amount  of  the 
capital  stock  of  practically  all  its  competitors  in  interstate  com- 
merce. 

The  prohibitions  of  the  Anti-Trust  Act  are  expressed  in  com- 
prehensive terms  and  are  subject  to  no  limitations.  The  second 
section  of  the  Act  would  have  been  no  broader  if,  in  specific  terms, 
it  had  prohibited  persons  from  monopolizing,  or  attempting  to 
monopolize  and  from  combining  or  conspiring  to  monopolize  inter- 
state commerce  "by  purchasing  the  plants  and  businesses  of  com- 
petitors in  interstate  commerce,  or  by  contracting  or  combining 
with  competitors,  or  by  any  other  acts  whatsoever."  If  the  pro- 
hibition had  been  expressed  in  those  specific  terms,  could  the  courts 
condemn  the  statute  as  unconstitutional  so  far  as  it  prohibited 
monopolizing  by  purchasing  the  plants  and  businesses  of  compe- 
titors in  interstate  commerce,  while  sustaining  the  constitutionality 
of  the  Act  so  far  as  it  prohibited  monopolizing  by  contracting  or 
combining  with  competitors? 

The  first  question  in  the  Sugar  Trust  case  was  whether  the  pur- 
chase by  the  American  Sugar  Refining  Company  of  practically  all 
its  competitors  in  the  business  of  refining  sugar  and  of  carrying  on 
interstate  commerce  in  refined  sugar  did  in  fact  destroy  reasonably 
competitive  conditions  in  interstate  commerce  in  refined  sugar  and 
constituted  monopolizing  interstate  commerce  within  the  meaning 
of  the  Anti-Trust  Act.  The  only  constitutional  question  was 
whether  Congress  could  prohibit  the  acquisition  of  competitive 
businesses  under  those  specific  circumstances  and  conditions.  The 
Supreme  Court  appears  to  have  assumed  that  the  constitutional 
question  presented  was  whether  Congress  had  power  to  regulate  a 
manufacturing  business,  or  the  acquisition  or  the  use  of  property 
for  manufacturing  purposes  merely  because,  ultimately,  the  prod- 
ucts of  the  business  might  become  the  subject  matter  of  interstate 
commerce,  or  because  the  property  might  be  used  in  such  a  manner 
as  to  affect  interstate  commerce.  Undoubtedly  the  court  was  right 
in  holding  that  Congress  had  not  that  power ;  but  no  such  question 
was  involved  in  the  case.  There  is  a  wide  difference  between  the 
proposition  ( I )  that  Congress  can  pass  a  law  prohibiting  the  owner 
of  a  business  from  acquiring,  by  purchase,  or  by  consolidation,  or 
otherwise,  the  ownership  or  control  of  competitive  businesses  when 
the  purpose  or  the  effect  of  the  acquisition  is  to  monopolize  interstate 
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commerce,  and  the  proposition  (2)  that  Congress  can  pass  laws 
regulating  the  conduct  of  a  manufacturing  business  as  to  matters 
having  no  relation  to  interstate  commerce,  or  laws  regulating  the 
acquisition  or  use  of  property  for  manufacturing  purposes  under 
conditions  having  no  relation  to  interstate  commerce,  merely  be- 
cause the  products  of  the  business  may  enter  into  interstate  com- 
merce. In  the  Sugar  Trust  case  the  question  was  not  whether 
Congress  had  constitutional  power  to  prohibit  a  manufacturing 
corporation  engaged  in  interstate  commerce  from  purchasing  a 
competitive  business  under  all  circumstances  or  conditions.  The 
only  constitutional  question  was  whether  Congress  could  prohibit 
the  purchase  of  control  of  competitive  businesses  under  the  specific 
conditions  prescribed  in  the  Act,  namely,  when  the  purpose  or  the 
effect  of  the  transaction  was  to  monopolize  interstate  commerce: 
in  other  words,  the  question  was  whether  Congress  could  prohibit 
individuals  and  corporations  from  monopolizing  interstate  com- 
merce by  means  of  purchases  of  competitive  businesses. 

If  the  power  to  regulate  commerce  included  power  to  prohibit 
parties  from  restraining  or  monopolizing  interstate  commerce,  it 
seems  clear  that  Congress  could  prohibit  them  from  restraining  or 
monopolizing  commerce  by  any  scheme  or  contrivance.  Few  acts 
are  unlawful  without  regard  to  their  effect  or  purpose ;  and  per- 
sons often  enter  into  combinations  and  conspiracies  to  accomplish 
unlawful  purposes  by  indirect  methods,  or  by  acts  which,  considered 
without  regard  to  their  effect  or  purpose,  would  not  be  unlawful. 
Congress  would  not  be  helpless  to  prevent  parties  from  restraining 
or  monopolizing  interstate  commerce  by  indirect  methods ;  but  it  is 
difficult  to  perceive  how  there  could  be  a  more  direct,  or  more 
effective,  or  more  permanent  way  of  monopolizing  interstate  com- 
merce than  by  buying  up  or  consolidating  with  all  competitors  in 
the  business  of  producing  some  article  of  interstate  commerce 
and  of  carrying  on  interstate  commerce  in  this  article. 

The  fact  that  a  regulation  of  interstate  commerce  prohibiting 
parties  from  monopolizing  interstate  commerce  by  combining  the 
ownership  or  control  of  competitive  businesses  would  affect  the 
liberty  of  the  parties  to  buy  or  to  sell  property  under  these  specific 
conditions  would  not  be  a  ground  for  denying  the  power  of  Con- 
gress to  pass  such  a  regulation.  A  regulation  of  interstate  com- 
merce cannot  be  declared  unconstitutional  on  the  ground  that  its 
effect  would  be  to  deprive  individuals  of  the  liberty  to  make 
contracts    or    to   deal    with    their   property   in    violation   of    the 


THE    ANTI-TRUST   ACT.  707 

regulation.  The  fact  that  the  Constitution  does  not  confer  upon 
Congress  the  power  to  regulate  the  acquisition,  ownership  or 
use  of  property  is  no  reason  for  holding  that  Congress  cannot 
regulate  interstate  commerce  in  property,  or  that  Congress  cannot 
prohibit  persons  engaged  in  interstate  commerce  from  combining 
their  plants  and  businesses  when  such  combination  would  destroy 
reasonably  competitive  conditions  in  interstate  commerce. 

The  question  remains  what  remedies  should  be  applied  by  the 
courts  if  parties  have  monopolized  or  have  attempted  to  monopolize 
a  branch  of  interstate  or  international  trade  or  commerce.  If  the 
monopolization  has  not  been  consummated,  the  proper  remedy 
seems  to  be  an  injunction  restraining  the  parties  from  carrying 
into  effect  their  unlawful  scheme.  If,  however,  the  monopolization 
has  been  consummated  by  vesting  competitive  businesses  in  a  cor- 
poration, an  unincorporated  association  or  a  trust,  the  proper 
remedy  would  seem  to  be  an  injunction  restraining  the  corporation 
or  unincorporated  association,  or  the  trustees  of  the  trust,  from 
continuing  to  monopolize  trade  or  commerce  in  violation  of  the 
law,  and  by  requiring  them  under  penalties  to  undo  their  wrong- 
ful acts  by  selling,  or  by  distributing  among  their  individual  share- 
holders, members,  or  beneficiaries  so  much  of  their  property  and 
business  obtained  from  former  competitors,  or  shares  of  stock  in 
companies  previously  competing,  as  may  be  necessary  to  restore 
reasonably  competitive  conditions  in  the  monopolized  branch  of 
trade  or  commerce. 

Such  construction  and  such  enforcement  of  the  Anti-Trust  Act, 
in  the  opinion  of  the  writer,  would  carry  out  its  true  intent  and 
purpose  and  would  be  for  the  best  interests  of  the  whole  country. 
A  decision  following  the  supposed  authority  of  the  Sugar  Trust 
case  and  holding  that  the  Anti-Trust  Act  does  not  prevent  the 
effective  monopolization  of  interstate  trade  or  commerce  by  com- 
bining or  vesting  in  a  corporation  the  plants  and  businesses  of 
practically  all  manufacturers  and  sellers  of  an  article  of  interstate 
commerce  surely  would  not  be  accepted  by  the  people  of  the  United 
States  as  a  final  solution  of  the  trust  problem.  Such  a  decision 
probably  would  result  in  an  imperative  popular  demand  for  legis- 
lation of  a  socialistic  character  and  possibly  it  might  lead  to  an 
amendment  of  the  Constitution.  Governmental  regulation  of  cor- 
porations and  trusts  as  to  their  organization  and  their  methods  of 
conducting  business,  while  leaving  them  the  fruits  of  monopoly, 
would  not  be  accepted  as  sufficient.     The  demand  would  be  that 
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those  who  have  monopolized  a  branch  of  trade  or  commerce  shall 
be  deprived  of  the  fruits  of  monopoly,  either  by  governmental 
regulation  of  the  prices  of  commodities,  or  by  exercise  of  the  tax- 
ing power  of  the  government.  The  evils  and  dangers  that  would 
result  from  such  legislation  cannot  be  overestimated.  Therefore, 
those  who  are  interested  in  our  great  industrial  combinations  or 
trusts  should  consider  carefully  the  question  whether  such  a  deci- 
sion would  place  them  ultimately  in  a  better  or  in  a  worse  position 
than  a  decision  requiring,  as  above  suggested,  the  restoration  of 
reasonably  competitive  conditions.22 

Victor  Morawetz. 
New  York. 

EThe  foregoing  article  is  an  expansion  of  an  article  published  by  the 
writer  in  The  New  York  Times  for  October  9,  1909. 


PROOF   OF   UNMATURED   CLAIMS    IN 
BANKRUPTCY. 

Our  present  Bankruptcy  Act  differs  radically  from  the  English 
statute  in  respect  to  the  provability  of  unmatured  claims.  The 
English  Act  of  1883,  now  in  force,  and  its  predecessor  of  1869.  are 
notable  for  the  following  provision : 

"  'Liability'  shall,  for  the  purposes  of  this  act,  include  any 
compensation  for  work  or  labor  done,  any  obligation  or  possibility 
of  an  obligation  to  pay  money  or  money's  worth  on  the  breach  of 
any  express  or  implied  covenant,  contract,  agreement,  or  under- 
taking, whether  the  breach  does  or  does  not  occur,  or  is  or  is 
not  likely  to  occur  or  capable  of  occurring  before  the  discharge 
of  the  debtor,  and  generally  it  shall  include  any  express  or  implied 
engagement,  agreement,  or  undertaking,  to  pay,  or  capable  of 
resulting  in  the  payment,  of  money  or  money's  worth,  whether 
the  payment  is,  as  respects  amount,  fixed  or  unliquidated;  as 
respects  time,  present  or  future,  certain  or  dependent  on  any  one 
contingency  or  on  two  or  more  contingencies ;  as  to  mode  of  valua- 
tion, capable  of  being  ascertained  by  fixed  rules,  or  as  matter 
of  opinion."1 

The  National  Bankruptcy  Act  of  1898,  on  the  other  hand, 
has  no  such  provision.  Section  63a  thus  enumerates  the  debts  of 
the  bankrupt  which  may  be  proven  and  allowed  against  his 
estate  as : 

"(1)  a  fixed  liability,  as  evidenced  by  a  judgment  or  an  instru- 
ment in  writing,  absolutely  owing  at  the  time  of  the  filing  of  the 
petition  against  him,  whether  then  payable  or  not,  with  any  interest 
thereon  which  would  have  been  recoverable  at  that  date  or  with 
a  rebate  of  interest  upon  such  as  were  not  then  payable  and  did 
not  bear  interest;  (2)  due  as  costs  taxable  against  an  involuntary 
bankrupt  who  was  at  the  time  of  the  filing  of  the  petition  against 
him  plaintiff  in  a  cause  of  action  which  would  pass  to  the  trustee 
and  which  the  trustee  declines  to  prosecute  after  notice;  (3) 
founded  upon  a  claim  for  taxable  costs  incurred  in  good  faith  by 
a  creditor  before  the  filing  of  the  petition  in  an  action  to  recover 
a  provable  debt;  (4)  founded  upon  an  open  account,  or  upon 
a  contract,  express  or  implied;  and  (5)  founded  upon  provable 
debts  reduced  to  judgments  after  the  filing  of  the  petition  and 
before  the  consideration  of  the  bankrupt's  application  for  a  dis- 
charge, less  costs  incurred  and  interest  accrued  after  the  filing 
of  the  petition  and  up  to  the  time  of  the  entry  of  such  judgments." 

'Bankruptcy  Act  of  1883,  §  37,  subd.  8;  Williams,  Bankruptcy  (8th 
Eng.  ed.)   120. 
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Under  the  English  law,  any  claim  liable  to  occur  under  a 
contract  existing  at  the  time  of  the  bankruptcy,  is  provable  against 
the  bankrupt's  estate,  and  barred  by  his  discharge.  The  American 
statute,  on  the  other  hand,  allows  no  claim  to  be  proved  against 
the  bankrupt's  estate  unless  either  (i)  it  existed,  as  a  fixed  liability, 
against  the  bankrupt  prior  to  the  filing  of  the  petition  or  (2) 
the  bankruptcy  itself,  as  a  matter  of  substantive  law,  unaided  by 
any  provision  of  the  statute,  may  be  said  to  operate  as  a  breach 
of  the  contract,  and  thus  give  rise  to  a  fixed  liability. 

Section  63a,  already  quoted,  allows  to  be  proven  against  a 
bankrupt  estate  a  fixed  liability,  arising  on  a  judgment  or  a 
written  instrument,  although  not  payable  at  the  time  of  the  bank- 
ruptcy, provided  an  appropriate  rebate  of  interest  is  credited 
thereon.  This  one  class  of  unmatured  claims  is  sanctioned  under 
our  bankruptcy  practice.  But  with  respect  to  all  other  kinds  of 
unmatured  claims,   our  statute  gives  no   relief. 

Section  63b  of  our  Act,  as  construed  by  the  courts,  gives  no 
help  to  the  holder  of  an  unmatured  claim.  This  section  provides 
that 

"unliquidated  claims  against  the  bankrupt  may,  pursuant  to 
application  to  the  court,  be  liquidated  in  such  manner  as  it  shall 
direct,  and  may  thereafter  be  proved  and  allowed  against  his 
estate." 

But  an  unliquidated  claim  is  quite  a  different  thing  from  an 
unmatured  claim.  The  term  "unliquidated,"  as  used  in  the  statute, 
applies  merely  to  the  assessment  of  damages  on  a  matured  claim. 
In  other  words,  an  unliquidated  claim  exists  only  in  the  case 
where  the  bankrupt  has  broken  a  special  contract,  thereby  causing 
damage  to  the  claimant,  but  the  amount  of  these  damages  has  not 
been  judicially  ascertained  at  the  time  the  bankruptcy  petition 
was  filed.  An  unmatured  claim  is  of  quite  a  different  character, 
and  is  not  covered  by  Section  636.  That  section  as  the  Supreme 
Court  has  said, 

"adds  nothing  to  the  class  of  debts  which  might  be  proved  under 
paragraph  a  of  the  same  section  [Section  63a  above  quoted].  Its 
purpose  is  to  permit  an  unliquidated  claim,  coming  within  the 
provisions  of  Section  63a,  to  be  liquidated  as  the  court  should 
direct."2 

The  time  was  when  the  English  law  was  in  the  same  state. 
Although  Great  Britain  has  lived  under  a  bankruptcy  system  of 
'Dunbar  v.  Dunbar  (1903)   190  U.  S.  340. 
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over  two  centuries'  duration,  it  was  not  until  1826  that  her  law 
was  so  amended  as  to  permit  the  proof  of  contingent  debts.3  Be- 
fore that  time  unmatured  claims  were  not  admitted  against  bank- 
rupt estates.  In  other  words,  one  hundred  years  ago  the  English 
law,  on  this  point,  was  just  where  ours  is  now.  But  the  first  great 
modern  Chancellor,  Lord  Hardwicke,  suggested  the  amendment 
which  was  afterwards  made.4  Even  Lord  Eldon,  who,  next  after 
his  preeminence  as  lawyer  and  judge,  was  noted  for  the  quality 
of  his  Tory  horror  of  reform,  echoed  this  wish  of  his  predeces- 
sor.5 Almost  from  that  moment,  to  use  Lord  Halsbury's  words, 
until  the  adoption  of  the  Act  of  1869,  the  English  Parliament 
was 

"engaged  in  the  effort  to  exhaust  every  conceivable  possibility  of 
liability  under  which  a  bankrupt  might  be,  to  make  it  provable  in 
bankruptcy  against  his  estate  and  relieve  the  bankrupt  for  the 
future  from  any  liability  in  respect  thereof."6 

The  English  Act  of  1869,  of  which  Lord  Halsbury  spoke  in  the 
passage  above  quoted,  contained,  in  respect  to  the  allowance  of  un- 
matured claims,  a  provision  which  was  substantially  re-enacted  in 
Section  37  of  the  present  English  Act  of  1883,  hereinabove  set 
forth.  Any  doubt  which  might  have  existed  as  to  the  meaning 
of  the  language  Parliament  saw  fit  there  to  use,  and  the  attitude 
of  the  English  courts  in  that  regard,  was  removed  by  the  deci- 
sion of  the  House  of  Lords  in  Hardy  v.  P  other  gill? 

There  the  bankrupt  bought  a  leasehold  estate,  and  covenanted 
to  save  harmless  the  person,  of  whom  he  bought  the  lease,  from  all 
liability  for  rent  thereafter  to  accrue.  At  the  time  of  the  bank- 
ruptcy, the  lease  had  still  eight  years  to  run.  The  trustee  in  bank- 
ruptcy adopted  the  lease  and  sold  it  as  an  asset  of  the  estate.  Then 
the  bankrupt  was  discharged,  and,  some  years  later,  a  default  in 
the  payment  of  rent  having  occurred  on  the  part  of  the  man  who 
purchased  the  lease  of  the  bankruptcy  trustee,  the  landlord  re- 
covered the  due  amount  from  the  person  who  had  sold  the  lease  to 
the  bankrupt.  This  person  then  sued  the  bankrupt  on  the  latter's 
original  covenant  to  save  the  plaintiff  harmless  from  any  future 
liability  for  rent. 

36  Geo.  IV  c.  16. 

*Ex  parte  Groome    (1744)    1   Atk.   115,   120. 
*Ex  parte  Barker   (1803)    9  Ves.  no,   112. 
'Hardy  v.  Fothergill   (1888)   L.  R.   13  A.  C.  351. 
1 Supra. 
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With  us,  undoubtedly  the  defendant's  discharge  in  bankruptcy 
would  not  bar  the  suit  mentioned.  Ever  since  the  leading  case  of 
Dean  v.  Caldwell*  it  has  never  been  doubted  that  rent,  accruing 
after  the  filing  of  the  bankruptcy  petition,  is  not  a  provable  claim.9 
A  fortiori,  no  proof  of  claim  could  be  filed  on  a  covenant  to 
indemnify  the  claimant  against  his  liability  for  unaccrued  rent. 
And  certainly  it  is  true  in  England,  as  it  is  here,  that 

"Before  the  day  at  which  rent  is  covenanted  to  be  paid,  it  is  in  no 
sense  a  debt;  it  is  neither  debitum  nor  solvendum ;  for  if  the  lessee 
is  evicted  before  that  day,  it  never  becomes  payable."10 

All  these  considerations  were  urged  in  Hardy  v.  Fothergill11 
when  the  Law  Lords  were  called  upon  to  construe  the  culmination 
of  legislative  effort  contained  in  the  English  Act  of  1869.  But  the 
Lords  unanimously  refused  ear  to  such  arguments.  They  held 
that  the  plaintiff's  claim  was  barred  by  the  defendant's  discharge, 
because  the  liability  could  have  been  proven  against  the  defendant's 
estate  in  bankruptcy. 

As  Lord  Selborne  said  in  that  case,  Parliament,  when  it 
adopted  the  Act  of  1869,  cut  off  from  the  discussion  of  bar  or 
court  all  question  as  to  the  provability  of  future  claims.  So  far 
as  authority  now  goes  in  England,  the  only  cases  not  falling 
within  Section  37  are  those  (1)  where  the  court  considers  that 
it  is  impossible  to  estimate  in  any  way  whatsoever  the  amount  of 
the  claimant's  damages,  and  (2)  contracts  capable  of  specific  per- 
formance or  restraint  by  equitable  procedure.  The  first  of  these 
exceptions  is  provided  for  in  the  statute.  "Such  a  case,"  says 
Lord  Macnaghten,  "is  conceivable,  but  it  is  one,  I  think,  very  un- 
likely to  occur."12  The  second  was  furnished  in  a  dictum  by 
Lord  Selborne  in  Hardy  v.  Fothergill13  which  has  been  followed 
in  a  recent  decision  of  the  Court  of  Appeal.14  But  that  eminent 
authority,  Lord  Justice  Vaughan  Williams,  speaks  with  weight 
when  he  says  in  the  case  last  cited : 

8  (1879)  127  Mass.  242. 

"Ex  parte  Houghton  (1871)  Fed.  Cas.  No.  6725;  Wilson  v.  Trust  Co. 
(1902)  114  Fed.  742;  Atkins  v.  Wilcox  (1900)  105  Fed.  595;  Lamson 
Stove  Co.  v.  Rowland  (1902)  114  Fed.  639;  Watson  v.  Merrill  (1905)  136 
Fed.  359. 

10Gray,  C.  J.,  in  Deane  v.  Caldwell   (1879)   127  Mass.  242. 

uSupra. 

"Hardy  v.  Fothergill  supra. 

13 Supra,  360. 

uIn  re  Reis  [1904]  2  K.  B.  769,  aff'd  under  name  of  Clough  v.  Samuel 
[1905]   A.  C.  442. 
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"I  wish  to  add,  by  way  of  caution,  that  no  amount  of  diffi- 
culty in  the  estimate  of  the  value  would  justify  the  exclusion  in 
this  court  of  a  proof  of  debt,  because,  in  my  judgment,  the  plain 
words  of  the  statute  shew  that  if  once  the  debt  or  liability,  as 
the  case  may  be,  is  shewn  to  come  within  the  definition,  the  only 
court  which  can  exclude  that  debt  from  the  operation  of  bank- 
ruptcy and  its  consequent  discharge  in  freeing  the  debtor  is  the 
Court  of  Bankruptcy,  and  the  Court  of  Bankruptcy  dealing  with 
the  particular  bankruptcy  which  has  occurred." 

In  re  Reis,15  in  which  these  cautionary  words  were  used,  was 
the  case  of  a  covenant  by  the  bankrupt  to  settle  certain  property, 
whensoever  he  should  acquire  it,  on  his  wife.  It  was  held  that  the 
discharge  of  the  bankrupt  did  not  bar  his  responsibility  under  this 
agreement,  because,  as  Vaughan  Williams,  L.  J.,  said,  it  was  "a 
contract  made  with  a  different  object  from  the  payment  of  money 
in  any  contingency."  In  Collyer  v.  Isaacs,10  on  the  other  hand, 
an  agreement  to  mortgage  certain  property,  whenever  it  should 
be  acquired,  was  held  to  be  barred  by  the  mortgagor's  discharge 
in  bankruptcy.  But  Jessel,  M.  R.,  in  his  graphic  way  of  putting 
things,  points  out  that  the  agreement  was  in  reality  collateral  for 
the  debt  which  the  property,  when  acquired,  was  to  secure.  Until 
that  property  was  acquired,  and  the  agreement  performed,  the 
agreement  itself  stood  as  security  for  the  debt.  So,  as  the  dis- 
charge of  the  mortgagor  destroyed  his  liability  on  the  debt,  the 
collateral  agreement  fell  with  it.  This  reasoning  was  adopted  by 
the  learned  judges  in  In  re  Reis,11  and  they  distinguished  that 
case  from  Collyer  v.  Isaacs  on  the  ground  that  an  agreement  of  a 
bankrupt,  to  settle  after-acquired  property  on  his  wife,  is  collateral 
to  no  debt,  and  contemplates  specific  performance  rather  than 
"the  payment  of  money  in  any  event." 

Thus  stands  the  English  bankruptcy  law  of  to-day.  With 
exceptions  of  no  importance  to  the  business  world  because  seldom 
arising  in  the  case  of  mercantile  or  financial  dealings,  the  English 
courts  admit  to  proof  and  dividend  all  claims  against  the  bank- 
rupt, arising  on  contract,  express  or  implied,  whether  matured  or 
not,  whether  liquidated  or  not,  and  no  matter  how  difficult  it  may 
be  to  estimate  the  amount  for  which  any  such  claim  may  take  its 
place  on  the  dividend  sheet.  To  use  the  words  of  Lord  Justice 
Vaughan  Williams,  the  law  of  his  country  is  that 

"Supra. 

"(1881)  L.  R.  19  Ch.  Div.  342. 

"Supra. 
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"now  all  demands  arising  from  contract  are  provable,  however  un- 
liquidated or  uncertain  the  amount  of  the  claim,  including,  there- 
fore, consequential  damages,  and  damages  in  cases  where  the 
amount  has  not  and  even  cannot  be  ascertained  by  fixed  rules, 
and  this  whether  the  breach  has  or  has  not  or  could  not  have  oc- 
curred before  the  discharge  of  the  debtor."18 

Is  it  impossible  for  our  law  to  be,  in  this  respect,  the  same  as 
that  of  England?  As  we  have  seen,  our  cousins'  present  statute 
was  the  result  of  many  legislative  efforts,  extending  throughout  a 
period  exceeding  forty  years.  We  have  had,  in  all,  four  National 
Bankruptcy  Acts.  Both  the  Act  of  1841  and  that  of  1867  were 
broader,  as  regards  the  proof  of  unmatured  claims,  than  our  exist- 
ing statute.  Mr.  Justice  Peckham  has  demonstrated  this  in  the 
opinion  rendered  in  Dunbar  v.  Dunbar:19 

"The  language  of  Section  63a  of  the  act  of  1898  differs  from 
that  contained  in  the  Bankruptcy  act  of  1867,  and  also  from  that 
of  1841.  The  act  of  1867,  provided  expressly  for  cases  of  con- 
tingent debts  and  contingent  liabilities  contracted  by  the  bankrupt, 
and  permitted  applications  to  be  made  to  the  court  to  have  the 
present  value  of  the  debt  or  liability  ascertained  and  liquidated, 
which  was  to  be  done  in  such  manner  as  the  court  should  order, 
and  the  creditor  was  then  to  be  allowed  to  prove  for  the  amount 
so  ascertained.  Section  5  of  the  act  of  1841  *  *  *  provides 
in  terms  for  the  holders  of  uncertain  or  contingent  demands  com- 
ing in  and  proving  such  debts  under  the  act." 

In  other  words,  Congress  kept  pace  with  the  English  Parlia- 
ment, in  this  matter,  until  it  came  to  the  adoption  of  the  Act  of 
1898.  By  the  framing  of  that  statute  our  law  was  swept  back 
to  where  it  stood  prior  to  the  Act  of  1841,  and  to  a  point  in  Eng- 
lish legislation  attained  long  before  1826.  Such  a  bouleverse- 
ment  is  of  rare  occurrence  indeed.  It  is  respectfully  suggested 
that  the  burden  of  argument  does  not  rest  on  one  who  ex- 
presses dissent  from  so  Bourbonlike  a  policy  as  here  seemed  to 
find  expression. 

With  the  sole  exception  of  a  claim  based  on  a  judgment  or 
written  instrument  evidencing  a  fixed  liability  to  accrue  on  a  day 
certain,  our  statute  admits  to  proof  no  claim  which,  when  the 
bankruptcy  petition  was  filed,  was  unmatured.  Let  us  take  the 
case  of  a  contract,  whose  time  for  performance  on  the  bankrupt's 
part  had  not  arrived  on  the  day  the  petition  was  filed.     The  bank- 

,8Williams,   Bankruptcy    (8th   Eng.   ed.)    122-3. 

19  (1903)   190  U.  S.  340.     See  also  the  opinion  of  Noyes,  J.,  in  In  re  Roth 
(1910)    181   Fed.  667. 
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rupt  not  having  defaulted  on  the  contract  up  to  the  day  of  the 
bankruptcy,  no  proof  of  claim  could  be  offered  on  the  basis  of  a 
liability  accruing  before  the  bankruptcy.  The  furthest  any  of 
our  courts  have  gone  is,  in  some  cases,  to  allow  the  claim  on  the 
theory  that  the  bankruptcy  itself  operated  as  a  breach  of  the 
agreement. 

Obviously  this  reasoning  must  have  support  in  some  rule  of 
substantive  law  entirely  outside  of  the  Bankruptcy  Act,  which  is 
silent  on  that  subject.  The  only  principle  of  contract  law  which 
would  allow  such  a  result  is  that  which  deals  with  the  so-called 
"anticipatory  breach"  of  a  contract.  This  doctrine,  of  compara- 
tively recent  origin,  is  that  if  a  party  to  a  contract  should,  in  ad- 
vance of  the  stipulated  time  for  performance  on  his  part,  announce 
that  he  will  not  abide  by  the  agreement,  or  does  some  act  which 
will  render  him  unable  to  perform  it  when  the  time  for  perform- 
ance comes,  the  other  party  may  at  once  treat  the  contract  as  broken, 
and  act  accordingly.  On  this  theory,  several  Federal  courts  in 
the  Eastern  Circuits  have  allowed  proof  of  claims  on  contracts 
where  the  bankruptcy  of  the  party  occurred  before  the  stipulated 
day  of  fulfilment.20  In  such  a  case,  of  course,  the  amount  of 
the  claim  to  be  filed  would  be  regulated  in  accordance  with  the 
measure  of  damages  prescribed  for  such  a  case,  where  the  action 
on  a  like  anticipatory  breach  was  brought  in  the  courts  of  law. 

This  means  of  allowing  proof  of  unmatured  claims  in  the 
teeth  of  our  statute,  is  open  to  several  objections: 

The  first  objection  is  the  narrow  scope  of  the  doctrine  of 
anticipatory  breach.  It  is  not  on  every  contract  that  the  law  allows 
an  action  where  merely  an  anticipatory  breach  has  occurred.  The 
authorities  profess  to  limit  this  right  to  three  kinds  of  contract, 
viz. :  ( i )  contracts  for  the  purchase  or  sale  of  goods  or  negotiable 
securities;  (2)  contracts  for  personal  services;  (3)  contracts  to 
marry.21  An  agreement  to  support  another  for  life  would  also 
seem  capable  of  such  a  breach.22  But  this  tendency  to  restrict  its 
application  would  render  the  doctrine  of  anticipatory  breach  an 
inadequate  substitute  for  a  statutory  provision  like  that  of  Eng- 

"In  re  Pettingill  (1905)  137  Fed.  143;  In  re  Neff  {1907)  157  Fed.  57; 
In  re  Swift  (1901)  112  Fed.  315;  In  re  Stern  (1902)  116  Fed.  604;  In  re 
Buffalo  Mirror  Co.    (1005)    15  Am.  B.  R.   122. 

nKelley  v.  Security  Co.  (1006)  186  N.  Y.  16;  Roehm  v.  Horst  (1899) 
178  U.  S.  1 ;  3  Page,  Contracts  §  1437. 

"Pierce  v.  Tenn.  Coal  &  C.  Co.   (1898)    173  U.  S.  1. 
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land.  If  one  kind  of  unmatured  claims  is  to  be  allowed  against 
bankrupt  estates,  all  should  be. 

For  instance,  no  satisfactory  reason  would  appear  why,  if  a 
claim  based  on  the  sale  of  goods  for  future  deliveries  is  allowed 
in  proof,  a  landlord's  claim  for  future  installments  of  rent  should 
not  be  allowed.  Yet  all  the  Circuits  agree  that  unmatured  rent 
is  not  provable  against  the  bankrupt's  estate.23 

In  this  respect  the  Act  of  1867  was  likewise  narrow.  Al- 
though containing — as  we  have  seen — a  broader  provision  for 
admission  of  contingent  claims  than  does  our  present  Act,  yet  this 
earlier  statute  provided  that  a  claim  for  rent  could  be  made  only 
for  such  amount  as  had  accrued  up  to  the  date  of  the  bankruptcy. 
Consequently,  under  the  Act  of  1867,  as  well  as  the  present  stat- 
ute, a  claim  for  future  rent  was  not  permissible.24 

Another  instance  may  also  be  cited.  It  seems  well  established 
that  one's  agreement  to  support  another  for  his  life  is  valid  and 
that,  if  the  party  agreeing  to  furnish  support  breaks  his  contract 
at  any  time  during  the  lifetime  of  the  other,  the  latter  may  at  once 
bring  suit  as  for  a  breach  of  the  entire  contract.25  Yet  the  Supreme 
Court,  though  conceding  for  the  purpose  of  argument  that  such 
a  claim  might  be  allowed  under  the  Act  of  1898,  refused  to  admit 
a  claim  based  on  an  agreement  of  the  bankrupt  to  support  a 
woman  for  life  or  widowhood.26  The  court  bases  its  decision  on 
the  difficulty  of  estimating  the  possible  term  of  the  widowhood. 
Yet  the  English  courts  allow  such  a  claim  to  be  proven.27 

Other  instances  as  well  might  be  cited,  if  needed,  to  emphasize 
the  inadequacy  of  the  solution  proposed  in  the  shape  of  the  doc- 
trine of  anticipatory  breach,  even  were  all  the  courts  agreed  upon 
its  admissibility  in  the  four  kinds  of  cases  enumerated. 

Another  objection  to  solving  the  problem  on  the  theory  of 
anticipatory  breach  is  that  the  courts  are  by  no  means  unanimous 
that  bankruptcy  creates  such  a  breach.  The  reasoning  of  the 
courts  in  the  Pettingill  and  other  cases  above  cited  is  that  bank- 
ruptcy operates  as  a  breach  because,  by  his  adjudication  as  an  in- 

"Watson  v.  Merrill  supra;  Wilson  v.  Trust  Co.  supra;  Atkins  v.  Wilcox 
supra;  Lamson  Stove  Co.  v.  Rowland  supra;  In  re  Roth  supra. 

**Bailey  v.  Loeb  (1875)  2  Woods  578;  Ex  parte  Houghton  supra;  In  re 
May  (1873)  9  Nat.  Bank.  Reg.  419;  In  re  Webb  (1872)  6  Nat.  Bank.  Reg. 
302 ;  although  we  find  a  dissent  from  this  view  expressed  by  Chase,  C.  J., 
when  on  circuit.     In  re  Winn   (1868)   Chase's  Dec.  227. 

""Pierce  v.  Tenn.  Coal  &  C.   Co.  supra. 

"Dunbar  v.  Dunbar  supra. 

"Ex  parte  Blakemore   (1877)   L.  R.  5  Ch.  Div.  372. 
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solvent  person,  the  bankrupt  announces  his  inability  and  unwilling- 
ness to  perform  the  contract.  But  there  is  great  difference  of 
opinion  on  this  point.  The  affirmative  of  the  proposition  has  the 
support  of  very  eminent  authority.  In  addition  to  the  cases  already 
cited,  we  find  Jessel,  M.  R.,  saying: 

"No  doubt  a  man  with  whom  a  contract  has  been  entered  into 
may,  in  certain  cases,  treat  a  declaration  of  insolvency  or  an  ad- 
judication in  bankruptcy  of  the  other  party  to  the  contract  as  a 
refusal  to  perform  the  contract,  and  may,  at  his  election,  treat 
it   as   a  breach   of  contract."28 

And  James,  L.  J.,  expressed  himself  to  a  similar  effect  on  one 
occasion.29  Nevertheless,  there  is  strong  authority  against  this 
view.  Thus  it  has  been  held,  in  several  jurisdictions,  that  the  ap- 
pointment of  a  receiver  of  one's  property  does  not  constitute  a 
breach  on  his  part  of  an  executory  contract.  It  is  an  act  of  the 
law,  for  which  he  cannot  be  blamed.  The  contract,  therefore, 
remains  open,  and  subsisting  in  all  respects,  despite  the  receiver- 
ship.30 The  same  doctrine  has  long  been  the  law  of  New  York.81 
In  In  re  Imperial  Brewing  Co.32  Judge  Phillips,  of  Missouri,  re- 
fuses to  allow  that  bankruptcy  can  constitute  an  anticipatory  breach 
of  any  kind  of  contract.  And  very  recently,  Judge  Newman,  of 
Georgia,  in  an  opinion  of  great  thoroughness,  has  taken  the  same 
view.33  Much  is  to  be  said  in  support  of  this.  The  general  rule 
undoubtedly  is  that 

"The  mere  insolvency  of  one  of  the  parties  to  a  contract  of  sale  is 
not  equivalent  either  to  a  rescission  or  a  breach.  It  simply  relieves 
the  vendor  from  his  agreement  to  give  credit,  and  payment  may  be 
substituted."34 

The  doubt  thus  created,  whether  bankruptcy  operates  as  an 
anticipatory  breach,  may,  of  course,  ultimately  be  decided  by  the 
Supreme  Court.  But  even  should  that  tribunal  hold  that  bank- 
ruptcy has  this  effect,  thus  permitting  the  proof  of  unmatured 

*In  re  Northern  Counties  Ins.  Co.   (1880)  L.  R.   17  Ch.  Div.  337. 

*Ex  parte  Stapleton   (1879)   L.  R.   10  Ch.  Div.  586. 

*°Malcolmson  v.  Wappoo  Mills  (1898)  88  Fed.  680;  Kansas  Union  Ins. 
Co.  v.  Burman  (1905)    141  Fed.  835. 

"People  v.  Loeb  Ins.  Co.  (1883)  91  N.  Y.  174;  People  v.  Am.  Loan  Co. 
(1902)   172  N.  Y.  371. 

"(1906)    143  Fed.  579. 

"In  re  Inman   (1909)    171  Fed.  185;  s.  c.   (1910)    175  Fed.  312. 

"Pardee  v.  Kanady  (1885)  100  N.  Y.  121;  In  re  Niagara  Radiator  Co. 
(1908)    164  Fed.  102. 


718  COLUMBIA    LAW   REVIEW. 

claims  in  cases  of  anticipatory  breach,  the  third  objection  to  the 
solution  offered  in  the  shape  of  this  doctrine,  must  be  faced.  This 
objection  is  that,  even  though  bankruptcy  may  constitute  an  antici- 
patory breach,  the  claimant  is  not  compelled  to  act  accordingly. 
It  is  at  his  option  to  come  in  and  prove  his  claim  in  the  bankruptcy 
proceedings,  or  to  wait  until  the  performance  day  of  the  contract 
arrives  and  call  upon  the  bankrupt  to  perform  his  agreement.  If 
the  latter  does  not  obey,  he  may  be  sued  for  the  breach  thus  result- 
ing, and  his  intervening  discharge  in  bankruptcy  is  no  defense  to 
the  action.35 

The  doctrine  of  anticipatory  breach,  therefore,  as  a  solution  of 
the  question,  is  as  one-sided  as  it  is  narrow  of  application.  It 
operates  only  to  the  benefit  of  the  creditor,  giving  him  an  option 
whether  to  prove  against  the  estate,  or  waylay  the  debtor  when 
he  emerges  from  his  bankruptcy. 

Nor,  apparently,  can  the  maturity  of  a  claim  be  accelerated, 
in  the  event  of  bankruptcy,  by  any  but  an  express  contractual 
provision  to  that  effect,  if  indeed,  an  express  proviso  to  that  effect 
is  valid.  In  Ex  parte  Houghton36  there  is  a  dictum  by  Lowell,  /., 
that,  while  future  installments  of  rent  are  not  provable  against 
the  lessee's  estate  in  bankruptcy,  yet  by  contract  the  contingency 
of  the  lessee's  bankruptcy  may  be  provided  for.  The  learned 
judge  says: 

"It  is  not  uncommon  now  for  leases  to  contain  a  provision  that 
in  case  of  breach  the  lessor  may  enter  and  relet  the  estate  at  the 
expense  and  risk  of  the  lessee  and  charge  him  with  the  deficiency. 
Under  such  a  clause  the  lessor  might  well  have  the  right  to  prove 
for  the  full  amount  of  the  damages  which  should  be  ascertained 
by  such  reletting." 

But  this  dictum  was  overruled  by  the  Circuit  Court  of  Appeals, 
Eighth  Circuit,  in  Watson  v.  Merrill.31  In  that  case,  doubtless 
resting  on  the  dictum  of  Lowell,  /.,  the  landlord  put  in  a  claim  for 
the  difference  between  the  rental  value  of  the  premises  for  a 
similar  term,  and  the  rent  as  provided  by  the  lease.  That  lease 
contained  a  clause  similar  to  that  described  by  Lowell,  7.  The 
court,  however,  held  that  the  claim  was  not  provable,  saying: 

"It  is,  however,  the  nature  of  the  claim,  and  not  the  name 
which  is  applied  to  it,  that  conditions  its  provability  in  bankruptcy." 

Thenix  Nat.  Bank  v.  Waterbury   (1910)    197  N.  Y.   161. 

"Supra. 

"Supta. 
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In  other  words,  the  learned  court  says  that  there  can  not  be  any 
anticipatory  breach  of  a  rent  covenant.  As  there  can  be  no  antici- 
patory breach  of  that  covenant,  the  question  of  the  measure 
of  damages  cannot  arise,  and  no  claim  can  be  made  under  such  a 
covenant,  no  matter  upon  what  theory  of  damages  it  may  stand. 

The  same  view  has  been  taken,  and  the  rule  of  Watson  v. 
Merrill  adopted,  in  the  Second  Circuit,  in  the  recent  case  of  In  re 
Roth.ss  In  the  Third  Circuit  it  has  been  held  that  future  rent  is 
provable  if  the  lease  expressly  accelerates  it  in  the  event  of  the 
lessee's  bankruptcy.  There  is  a  semble  to  the  same  effect  in  In 
re  Roth. 

If  the  rationale  of  bankruptcy  legislation  is  merely  the  inter- 
ests of  creditors,  then  these  results  are  good  enough.  But  is  the 
object  of  such  laws  merely  the  interests  of  creditors?  Is  the  wel- 
fare of  the  bankrupt  of  no  consideration  in  the  framing  of  our 
statutes?  No  judicial  answer  has  ever  been  given  in  the  affirmative 
since  the  day  of  the  first  great  Chancellor.  On  the  contrary.  Lord 
Hardwicke  declared,  over  a  century  ago,  that  the  privilege  of 
creditors  to  prove  against  the  bankrupt's  estate  ought  to  be  "co- 
extensive and  commensurate"  with  the  privilege  of  the  bankrupt  to 
a  discharge  from  his  debts.39 

And  the  object  of  all  the  successive  statutes  adopted  in  England 
to  make  unmatured  claims  provable  in  bankruptcy  was  as  much  to 
discharge  the  debtor  from  the  burden  of  his  contracts  as  to  allow 
his  creditors  to  prove  thereon  against  his  estate.  Lord  Hard- 
wicke's  words,  above  mentioned,  state,  as  Lord  FitzGerald  has  said, 

"two  of  the  main  objects  of  the  bankrupt  laws — that  all  creditors 
should  be  entitled  to  come  in  and  prove,  and  that  the  bankrupt 
should  emerge  from  the  bankruptcy  freed  from  all  his  liabilities."40 

Lord  Selborne,  in  the  same  case,  said: 

"For  the  principle  of  the  old  bankrupt  laws,  which  did  not 
admit  to  proof  any  claims  for  liabilities  contingent  at  the  time  of 
bankruptcy,  much  might  perhaps  be  said.  *  *  *  But  the  legis- 
lature, for  whatever  reason,  has  gone  at  least  far  enough  to  exclude 
from  the  consideration  of  the  present  question  a  priori  arguments 
of  that  kind." 

The  present  situation  of  an  American  bankrupt,  in  the  case  of 
an  outstanding  and  unmatured  contract  to  which  he  is  a  party,  is 
this: 

"(1910)  181  Fed.  667. 
"Ex  parte  Groome  supra. 
"Hardy  v.  Fothergill  supra. 
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(i)  If  the  creditor  desires  to  prove  against  the  bankrupt's 
estate,  he  may,  under  some  decisions,  do  so;  but  under  all  the  au- 
thorities, it  is  at  his  option  whether  to  prove  or  not. 

(2)  If  the  creditor  does  not  desire  to  prove  against  the  bank- 
rupt's estate,  the  contract  remains  open  and  subsisting.  If  the 
bankruptcy  trustee  sees  fit  to  do  so,  he  can  adopt  the  contract  and 
perform  it  himself,  but  is  not  entitled  to  the  prior  agreed  terms  of 
credit.41  The  trustee  has  a  reasonable  time  within  which  to  de- 
cide whether  to  adopt  or  reject  the  contract.42  Pending  his  deci- 
sion, the  contract  remains  vested  in  him,  subject  to  his  disclaimer, 
should  he  decide  not  to  adopt  it.43  If  the  trustee  adopts  the  con- 
tract, then  the  bankrupt  is  exonerated  therefrom,  and  the  trustee 
takes  it  for  better  or  for  worse,  with  all  its  rights  and  burdens.4* 
But  if  the  trustee  should  not  adopt  it,  then  it  remains  the  bankrupt's 
contract,  just  as  though  there  had  been  no  bankruptcy.  Should 
he  fail  to  perform  it  properly,  the  bankrupt  may  be  sued  for  the 
breach,  and  his  discharge  in  bankruptcy  will  not  protect  him.45 

In  England,  no  such  contract  is  available  against  the  bankrupt 
after  the  filing  of  the  petition.  All  outstanding  agreements  pass  to 
the  trustee.  Like  the  American  trustee,  of  course,  the  English 
official  has  a  reasonable  time  within  which  to  decide  whether  he  will 
adopt  or  disclaim  each  such  contract.  If  he  adopts  it,  the  same 
result  follows  as  with  us.  The  trustee  steps  into  the  bankrupt's 
shoes,  and  the  contract  becomes  his,  with  all  its  rights  and  burdens. 
But  if  the  trustee  disclaims  the  contract,  the  creditor  cannot  hold 
the  bankrupt  thereon.  The  liability  of  the  bankrupt  is  forever 
ended,  and  the  sole  right  of  the  creditor  is  to  prove  his  claim  under 
the  provision  of  the  English  Bankruptcy  Act  already  discussed. 

It  is  respectfully  submitted  that  our  Bankruptcy  Act  should  be 
amended  so  as  to  be  similar  to  the  present  English  statute  in  regard 
to  unmatured  claims.  The  reasons  for  this  have  practically  been 
stated  already,  but  may  be  here  summarized: 

"Vandegrift  v.  Cowles  Eng.  Co.  (1900)  161  N.  Y.  435;  New  England 
Iron  Co.  v.  Gilbert  El.  Ry.  Co.  (1883)  91  N.  Y.  153;  Matter  of  Carter 
(1898)  21  App.  Div.  18,  aff'd.  155  N.  Y.  627. 

"Dushane  v.  Beall  (1896)   161  U.  S.  513,  and  cases  there  cited. 

"In  re  Frazin  &  Oppenheim   (1909)   174  Fed.  713,  716. 

"Bourdillon  v.  Dalton  (1704)  1  Esp.  236;  Turner  v.  Richardson  (1806) 
7  East  335;  Ex  parte  Till  (1873)  L.  R.  16  Eq.  97;  Dayton  Hyd.  Co.  v. 
Felsenthal  (1902)  116  Fed.  961;  In  re  Wiseman  (1908)  159  Fed.  236; 
Buckner  v.  Jewell   (1876)    14  Nat.  Bank.  Reg.  286. 

48 Ames  v.  Moir  (1891)  138  U  S  306,  311;  Phenix  Nat.  Bank  v.  Water- 
bury  supta;  Boot  v.  Wilson    (1807)   8  East  311. 
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(i)  The  need  for  the  allowance  of  certain  kinds  of  contingent 
claims  is  apparent  from  the  attempt  of  many  of  our  courts  to  allow 
such  claims  to  be  proven  on  the  theory  of  anticipatory  breach. 

(2)  But  it  is  doubtful  whether  the  application  made  by  these 
courts  of  the  theory  mentioned  is  sustainable  in  law. 

(3)  Even  though  the  theory  of  anticipatory  breach  were  per- 
missible to  allow  the  proof  of  unmatured  claims,  its  range  of  ap- 
plication is  comparatively  narrow,  and  it  would  not  justify  the 
allowance  of  all  unmatured  claims. 

(4)  If  certain  kinds  of  unmatured  claims  are  to  be  allowed  in 
proof,  then  all  should  be.  No  ground  of  demarcation  should  be 
drawn  in  this  regard.  The  only  exception  should  be  in  the  case 
of  (a)  claims  impossible  of  any  sort  of  adjustment,  and  (b)  those 
based  on  contracts  looking  to  the  exchange  of  money  for  some  other 
consideration,  as  distinct  from  agreements  whose  breach  can  be 
compensated  for  only  by  the  specific  delivery  of  a  thing  or  per- 
formance of  an  act.  That  is  the  distinction  taken  in  In  re  Reis** 
above  discussed. 

(5)  The  necessities  of  the  bankrupt,  in  the  average  case,  re- 
quire this  as  well  as  the  interests  of  the  creditors.  Both  consider- 
ations should  appeal  to  a  legislature  in  the  enactment  of  bank- 
ruptcy laws.  As  the  law  now  stands,  the  bankrupt's  continuance 
of  liability  on  his  unmatured  contracts  depends  purely  on  the  chance 
of  his  trustee's  decision  to  adopt  them.  From  his  matured  obliga- 
tions the  honest  bankrupt  gets  an  absolute  discharge.  But  from 
his  unmatured  obligations,  however  heavy  they  may  be,  the  matter 
of  his  discharge  is  aleatory,  but  with  not  even  a  gambler's  chance 
to  the  bankrupt.  If  his  outstanding  contracts  are  good  proposi- 
tions, the  trustee  will  adopt  them  and  work  them  out  for  the  benefit 
of  the  creditors.  But  if  such  contracts  are  merely  burdensome, 
then  the  trustee  will  disclaim  them,  and  the  bankrupt  cannot  be 
relieved  from  liability  on  them. 

(6)  The  joint  interests  of  the  bankrupt  and  the  majority  of  his 
creditors  in  many  cases  are  seriously  affected  by  the  presence  of 
such  outstanding  agreements.  The  holders  of  such  unmatured 
obligations  cannot  be  made  to  consent  to  any  composition  or  scheme 
of  arrangement  which  the  bankrupt  might  propose  and  the  rest  of 

48 [1904]  2  K.  B.  769,  aff'd.  Clough  v.  Samuel  [1905]  A.  C.  442. 
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his  creditors  be  willing  to  accept.  In  the  writer's  own  experience 
he  has  known  of  a  reorganization  scheme  which  nearly  failed  of 
accomplishment,  though  all  the  creditors  with  provable  claims  de- 
sired it,  because  of  the  attitutde  of  a  landlord  who  had  the  insol- 
vent fast  under  a  lease  with  ten  years  of  an  exorbitant  rental  yet  to 
run.  It  is  all  very  well  to  say  that  such  unpleasant  situations 
generally  adjust  themselves — so  it  happened  in  the  case  mentioned — 
but  is  it  not  better  to  put  on  an  equality  all  persons  having  interest 
in  the  bankrupt's  affairs?  Equality  of  distribution,  and  a  clean 
slate  for  the  honest  bankrupt,  will,  it  is  submitted,  best  be  secured 
by  allowing  the  proof  of  contingent  claims,  and  barring  their 
assertion  against  the  discharged  bankrupt. 

Garrard  Glenn. 
New  York. 


THE  PLACE  OF  ENGLISH  LEGAL  HISTORY  IN 

THE  EDUCATION  OF  ENGLISH 

LAWYERS.' 

The  nineteenth  century  is  notable  as  the  century  of  the  Renais- 
sance of  historical  study.  New  materials  and  new  methods  have 
seconded  the  new  intellectual  point  of  view  which  demands  to 
know  something  of  the  origin  and  growth  and  environment  of  an 
institution,  a  belief,  or  an  idea  before  passing  judgment  upon  it. 
Thus  almost  all  departments  of  knowledge  have  been  treated  his- 
torically with  more  or  less  completeness.  The  one  great  exception, 
which  the  historian  of  our  age  will  note  with  surprise,  is  the  law 
of  England.  There  are  excellent  histories  of  Roman  law.  of 
Roman-Dutch  law,  of  French  law,  of  German  law.  But  no  com- 
plete history  of  English  law  has  ever  yet  been  written;  and  the 
list  of  the  partial  and  fragmentary  histories  which  have  been 
attempted  at  different  periods  is  very  scanty. 

Hale's  history  of  the  common  law,  written  in  the  latter  part  of 
the  seventeenth  century  and  first  printed  in  1713,  is  an  able  sketch, 
but  it  is  only  a  sketch  of  the  history  of  English  law  down  to  the 
middle  of  the  seventeenth  century.  The  four  volumes  of  Reeves, 
written  at  the  end  of  the  eighteenth  and  the  beginning  of  the  nine- 
teenth centuries,  terminate  with  the  end  of  Elizabeth's  reign. 
Though  the  author's  style,  and  the  almost  exclusively  technical 
point  of  view  which  he  adopts,  make  them  unreadable  for  all  but 
the  most  determined,  they  are  a  creditable  performance  for  the 
period  at  which  they  were  written ;  and  they  are  useful  even  now  if 
used  with  discrimination.  But,  it  is  hardly  necessary  to  say  that 
they  are  far  removed  from  what  a  history  of  English  law  could  be 
and  ought  to  be  at  this  period.  Moreover  they  are  spoiled,  I  might 
almost  say  rendered  dangerous  to  the  student,  by  the  labors  of 
Mr.  Finlason,  the  editor  of  the  edition  published  in  1869.  The  two 
volumes  of  Pollock  and  Maitland  show  us  how  such  a  history 
might  be  written.  The  inestimable  services  which  their  work  has 
already  rendered  both  to  lawyers  and  historians  is  but  an  earnest 
of  the  benefit  which  would  have  accrued  to  the  study  of  law  and 
history  if  it  had  been  completed  by  the  one  English  lawyer  whose 

*An  inaugural  lecture  delivered  on  October  22,  1910,  at  All  Souls  Col- 
lege, Oxford,  by  W.  S.  Holdsworth,  D.  C.  L.,  All  Souls  Reader  in  English 
Law  in  the  University  of  Oxford. 
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historical  reputation  was  European.  But  though  we  must  be  duly 
thankful  for  what  we  have  got,  both  we  and  many  who  come  after 
us  will  regret  that  it  does  little  more  than  lay  the  foundation  for 
the  work  of  some  historian  of  the  future.  For  the  rest  we  have 
histories  of  legal  institutions,  and  histories  of  certain  branches  of 
the  law  which  touch  upon  constitutional  development ;  we  have  in 
Stephen's  history  of  the  criminal  law,  the  history  of  a  single 
branch  of  English  law ;  we  have  in  Mr.  Justice  O.  W.  Holmes'  book 
on  the  common  law,  a  history  of  certain  branches  of  the  common 
law,  and  in  Thayer's  book  on  evidence  the  last  word  on  the  history 
of  the  jury;  we  have  in  the  introduction  to  some  of  the  volumes  of 
the  Selden  Society,  and  in  other  periodicals  many  valuable  essays 
on  various  special  topics,  many  of  which  are  usefully  collected  in 
the  Essays  on  Anglo-American  law ; — but  we  have  no  history  of 
the  law  as  a  whole  written  by  a  competent  lawyer  who  is  also  a 
competent  historian. 

This  being  the  state  of  the  literature  of  English  legal  history, 
it  is  not  surprising  to  find  that  it  holds  a  very  unimportant  place 
in  the  subjects  prescribed  for  students  who  wish  to  take  a  law 
degree  or  to  enter  the  profession  of  the  law.  At  Oxford  it  shares 
a  paper  with  constitutional  law  in  the  Final  Honor  School.  It  has 
recently  been  made  an  optional  special  subject  for  the  B.  C.  L. 
examination ;  but  no  candidate  has  as  yet  selected  it.  It  has  no 
special  weight  in  the  examination  for  the  Vinerian  law  scholarship. 
By  the  Council  of  Legal  Education  it  is  treated  in  a  manner  sub- 
stantially similar  to  that  in  which  it  is  treated  in  the  Final  Honor 
School  at  Oxford.  At  Cambridge  there  is  a  paper  on  constitu- 
tional law  and  history  in  Part  I  of  the  Law  Tripos;  and  in  Part 
II  questions  are  set  upon  the  history  of  all  those  branches  of  legal 
doctrine  which  are  required  for  the  examination.  Though  there  is 
no  paper  in  legal  history,  a  candidate  is  clearly  required  to  know 
quite  as  much,  if  not  more  legal  history,  than  at  Oxford;  and  its 
study  is  encouraged  by  the  Yorke  Prize  Essay.  At  London  consti- 
tutional law  and  its  history  is  prescribed  for  the  intermediate  ex- 
amination for  the  L.L.B.  degree.  General  legal  history  used  to 
be  a  prescribed  subject  in  the  final  examination  for  that  degree;  but 
it  is  now  only  an  optional  subject.  The  Law  Society  does  not 
prescribe  it  as  a  separate  subject.  Thus  it  appears  to  be  thought 
sufficient  to  require  students  to  know  something  of  the  history  of 
English  legal  institutions,  and  just  so  many  scraps  of  the  history 
of  legal  doctrine  as  will  explain  those  features  in  modern  law  which 
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would  be  otherwise  inexplicable.  And  yet  the  branches  of  the  law 
which  all  these  bodies  prescribe  for  examination — real  property, 
torts,  contracts,  equity,  criminal  law — are  all  old  branches  of  law, 
and  therefore  incapable  of  being  thoroughly  understood  without 
some  knowledge  of  the  general  history  of  the  law. 

If  we  were  not  familiarized  by  long  use  with  the  absence  of  any 
complete  history  of  English  law,  and  with  the  absence  of  general 
legal  history  from  the  list  of  subjects  in  which  the  law  student 
must  satisfy  his  examiners,  we  should  regard  these  two  facts  as  a 
very  curious  phenomenon.  How  curious  it  is  can  easily  be  seen  if 
we  glance  for  a  moment  at  the  importance  of  a  knowledge  of  the 
history  of  English  law  in  the  first  place  to  the  English  historian 
and  in  the  second  place  to  the  English  lawyer. 

(i)  It  can  hardly  be  disputed  that  some  knowledge  of  the 
history  of  a  nation's  law  is  needed  to  understand  fully  that  nation's 
history.  In  the  laws  of  a  nation  we  get  its  considered  determina- 
tions upon  all  those  parts  of  the  national  life  which  it  deems  ad- 
visable to  regulate.  They  are  the  best  evidence  of  its  ideas  at  any 
given  period  upon  such  matters  as  the  forms  and  modes  of  its 
government,  upon  its  attitude  to  religion,  upon  its  economic  ideas, 
upon  its  social  structure,  upon  its  views  as  to  proprietary  relations 
of  its  members  to  itself  and  inter  se.  In  any  age  the  historian  of 
all  or  any  of  these  sides  of  national  life  is  brought  up  against  the 
law — it  may  be  in  the  form  of  a  statute,  it  may  be  in  the  form  of 
books  of  authority,  it  may  be  in  the  form  of  judicial  decisions;  and 
unless  he  knows  something  of  the  general  history  of  the  legal  sys- 
tem as  a  whole  he  may  easily  be  deceived  as  to  its  bearing  or  im- 
portance. "It  is  impossible,"  said  the  future  Lord  Cairns  to  the 
Commissioners  appointed  to  inquire  into  the  arrangements  made 
by  the  Inns  of  Court  for  promoting  the  study  of  the  law,  "it  is 
impossible  for  anyone  to  be  proficient  in  Roman  history  who  does 
not  understand  the  history  of  the  civil  law.  If  Gibbon  had  written 
his  history  without  a  large  and  explanatory  discourse  on  the  civil 
law,  it  would  have  been  a  very  imperfect  book."2  Legal  history 
in  fact  sheds  a  brilliant  light  upon  all  sides  of  the  national  life. 
The  light  is  shed,  it  is  true,  from  a  single  and  that  a  technical 
standpoint.  But  it  is  an  important  standpoint;  for  if  legal  rules 
reflect  the  general  course  and  the  general  tendencies  of  national 
life,  these  legal  rules,  when  firmly  established,  give  a  permanent 
concrete  shape  to  these  tendencies,  and,  thus,  in  the  long  run,  have 

'Report  of  the  Commission  on  the  Inns  of  Court  (1855)   138. 
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had  no  small  share  in  the  creation  of  distinct  national  character- 
istics. 

Let  us  take  one  or  two  obvious  illustrations  from  our  own 
history  which  will  show  us  that  a  "large  explanatory  discourse"  on 
the  common  law  would  elucidate  many  dark  places  in  our  con- 
stitutional history.  We  must  know  something  of  the  manner  in 
which  ideas  drawn  from  the  civil  and  canon  law  shaped  the  political 
theory  of  Western  Europe  if  we  are  to  understand  the  mediaeval 
history  of  this  or  of  any  other  Western  European  country ;  while 
we  must  know  also  something  of  the  manner  in  which  the  English 
common  law  shaped  the  institutions  and  ideas  of  a  feudal  state  if 
we  are  to  understand  the  peculiarities  of  English  mediaeval  con- 
stitutional history.  We  must  know  something  of  the  strength  and 
the  weakness  of  the  mediaeval  common  law  if,  in  the  Tudor  period, 
we  are  to  understand  why  in  England  alone  Parliament  did  not 
go  down  before  the  increasing  power  of  the  crown,  why  it  was 
necessary  to  create  many  new  courts  and  councils,  and  why  the  old 
machinery  of  law  and  government  was  able  to  hold  its  own  against 
them.  In  the  Stuart  period  we  must  know  enough  law  to  reargue 
those  famous  cases  in  constitutional  law  in  which  the  claims  of 
Parliament  and  Prerogative  were  fought  out,  if  we  are  to  under- 
stand the  manner  in  which  the  great  constitutional  questions  of  the 
seventeenth  century  presented  themselves  to  the  men  of  that  age. 
For  the  eighteenth  century  we  may  remember  the  words  of  Seeley 
to  the  effect  that  the  expansion  of  England  in  the  New  World  and 
in  Asia  is  the  formula  which  sums  up  for  England  the  history  of 
that  century.  We  shall  assuredly  miss  the  reason  why  the  English 
nation  alone  of  European  nations  colonized  successfully  unless  we 
bear  in  mind  the  manner  in  which  the  common  law  fostered  the 
virtues  of  self-help,  self-reliance,  and  self-government,  teaching  the 
individual  to  depend  little  on  the  state  and  much  on  himself.  For 
the  nineteenth  century  it  is  hardly  necessary  to  speak ;  for  the  late 
Vinerian  professor — the  only  holder  of  the  chair  in  whom  Black- 
stone  has  found  his  peer — has  clearly  explained  the  intimacy  of  the 
relations  between  the  law  of  England  and  its  general  history. 

(2)  But  if  a  knowledge  of  legal  history  is  necessary  to  the 
English  historian,  still  more  is  it  necessary  to  the  English  lawyer. 
Even  if  English  law  were  entirely  codified  it  would  still  be  neces- 
sary to  know  something  about  its  history.  In  the  compilation  of 
the  Digest  of  English  Civil  Law  which  a  few  of  us  here  are  pro- 
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ducing  under  the  energetic  editorship  of  Mr.  Jenks  we  find  that  a 
constant  recourse  to  legal  history  is  necessary;  and  a  similar  re- 
course will  clearly  be  necessary  to  those  students  who  wish  to 
understand  the  whole  import  of  some  of  those  short  propositions 
in  which  we  have  endeavoured  to  state  the  law.  But  the  whole  of 
English  law  is  not  yet  codified ;  and,  in  its  present  uncodified  state, 
it  is  no  exaggeration  to  say  that  it  has  been  necessary  vo  make  a 
careful  study  of  particular  topics  in  legal  history  in  order  to  arrive 
at  a  decision  in  some  of  the  most  important  of  our  leading  cases 
in  all  branches  of  the  law.3  Some  cases,  indeed,  it  would  be  safe 
to  say  would  have  been  differently  decided  if  the  judges  had  pos- 
sessed a  greater  knowledge  of  legal  history — The  Queen  v.  Millis* 
and  Beamish  v.  Beamish5  are  classical  illustrations.  With  regard 
to  certain  peerage  cases  the  evil  results  of  the  ignorance  of  legal 
history  upon  the  law  and  the  lawyers  have  been  recently  denounced 
by  one  whose  exact  knowledge  of  the  best  evidence  for  historical 
facts  is  only  equalled  by  his  power  of  denouncing  its  absence  in 
others.     Mr.  Round6  says  : — 

"It  was  not  long  ago  that  a  learned  judge,  in  the  course  of 
addressing  a  medical  gathering,  observed  that  there  was  this  in 
common  between  their  profession  and  his  own :  they  both  made 
sure  of  their  facts  before  forming  their  conclusions.  Now  that  is 
precisely  what  in  my  experience,  lawyers  dealing  with  the  facts  of 
history  resolutely  decline  to  do.  *  *  *  The  historian  tests  his 
foundations  before  he  rears  his  structure.  *  *  *  To  one  who 
has  been  trained  in  these  methods  *  *  *  his  first  experience 
of  the  lawyers'  ways  must  come  surely  as  a  shock;  science  is 
exchanged  for  superstition.  *  *  *  What  is  of  most  matter  in 
the  law  is  not  to  learn  what  the  facts  were,  but  what  some  bygone 
judge  or  writer  supposed  the  facts  had  been.  He  will  gaze  in 
wonder  on  great  intellects  bowing  themselves  in  homage  before 
the  blunders  of  the  past,  acute  minds  submitting  to  the  fetish 
worship  of  'our  books,'  and  helpless  in  the  presence  of  what  I 
have  termed  'the  long  ju-ju  of  the  law' — to  such  criticism  have  the 
lawyers  exposed  themselves  by  their  neglect  of  legal  history!" 

I  might  be  content  to  simply  copy  Mr.  Round's  words  seeing 
that  they  put  my  case  far  more  forcibly  than  I  could  put  it.     But 

"Constitutional  Law:— Thomas  v.  The  Queen  (1874)  L.  R.  10  Q.  B.  31. 
Torts:— The  Winkfield  [1902]  P.  42;  Allen  v.  Flood  [1808]  A.  C.  1. 
Contracts:— Nordznieh  v.  Maxim  Nordenfelt  Co.  [1894]  A.  C.  535;  [1893] 
1  Ch.  630.  Real  Prop erty. — Foxwell  v.  Van  Grutten  [1897]  A.  C.  658; 
Dalton  v.  Angus  L.  R.   (1881)  6  A.  C.  740. 

•(1843)  10  CI.  &  Fin.  534. 

"(1862)  9  H.  L.  C.  274;  and  cf.  the  note  on  both  these  cases  in  P.  & 
M.,  II,  370. 

'Peerage  &   Pedigree,   I,   104,    105. 
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in  fairness  to  my  brother  lawyers  I  must  confess  I  think  that, 
though  there  is  much  truth  in  what  he  says,  he  puts  his  case  a 
little  too  high;  and,  as  my  case  is  a  strong  one,  I  do  not  wish 
to  injure  it  by  overstatement.  It  seems  to  me  that  Mr.  Round 
has  omitted  to  give  the  weight  to  two  essential  conditions  of 
the  lawyer's  art.  In  the  first  place  lawyers  are  concerned  primarily 
with  deciding  present  disputes,  and  only  secondarily  in  extricating 
the  facts  of  history.  They  must  decide  these  disputes  as  quickly 
as  possible,  using  the  best  evidence  they  can  get.  In  the  second 
place  they  must  follow  the  law  laid  down  in  past  cases.  They  only 
have  a  free  hand  if  there  is  no  previous  case  precisely  in  point. 
We  must  as  Coke  says,  "peruse  our  ancient  authors,  for  out  of 
the  old  fields  must  come  the  new  corn."7  If  it  were  not  so,  the 
law  would  be  wholly  uncertain ;  and  for  certainty  in  the  law  a 
little  bad  history  is  not  too  high  a  price  to  pay.  If  historians 
were  similarly  situated — if  e.  g.  Mr.  Round  were  obliged  to  start 
by  accepting  all  the  late  Professor  Freeman's  conclusions  as 
well  as  the  conclusions  of  others  of  our  more  ancient  chroniclers, 
and  could  not  urge  his  new  conclusions  unless  he  could  show 
that  he  was  dealing  with  events  which  none  of  his  predecessors 
had  dealt  with,  we  imagine  that  "the  ju-ju"  of  history  would  equal 
that  of  the  law  in  length,  and  would  probably  exceed  it  in  acrimony. 
At  the  same  time  Mr.  Round  is  quite  right  in  insisting  that  the 
lawyers  should  acquire  more  accurate  historical  knowledge.  If 
certain  erroneous  decisions  arrived  at  in  the  past  for  lack  of 
that  knowledge  are  now  stereotyped  in  the  law,  the  lawyers  can  at 
least  avoid  similar  errors  in  the  decision  of  new  cases,  by  learning 
what  historical  evidence  is,  where  it  can  be  sought,  and  how  it 
should  be  applied. 

Why  then  have  historians  and  lawyers  alike  acquiesced  so  long 
in  the  prevailing  ignorance  of  the  history  of  English  law?  The 
answer  is  I  think  to  be  found  in  the  peculiar  history  of  the  educa- 
tion of  the  English  lawyer.  That  history  possesses  what  in  this 
country  is  a  striking  peculiarity — it  has  no  continuity.  There  was 
efficient  legal  education  in  the  fourteenth,  fifteenth,  sixteenth,  and 
the  first  half  of  the  seventeenth  centuries.  In  the  course  of  the 
nineteenth  century  the  system  of  legal  education  which  we  know 
and  practice,  sprang  up.  But  the  two  periods  are  separated  by 
a  dark  age  in  which  English  law  was  not  taught  at  all. 

As  to  the  system  of  legal  education  pursued  in  the  earlier  pe- 

74  Inst.  109. 
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riod — the  readings,  the  moots,  the  exercises  and  the  attendance 
upon  the  courts — I  do  not  intend  to  add  anything  to  what  I  have 
said  elsewhere.8  It  was  a  system  which  gave  an  intensely  practical 
and  professional  education.  It  was  eminently  suited  to  the  needs 
of  a  youthful  system  of  law,  the  literature  of  which  was  as  yet  of 
a  manageable  size.  It  was  perhaps  the  only  system  possible  for  an 
age  in  which  there  were  no  printed  books.  When  Coke  wrote 
his  Institutes  there  were  plenty  of  printed  books ;  and  "timely  and 
orderly  reading"  was  as  much  an  essential  part  of  the  student's 
education  as  the  practice  of  moots  and  attendance  upon  readings 
and  at  the  courts.9  This  is  illustrated  by  the  fact  that  from  about 
this  period  increased  attention  was  paid  by  the  various  Inns  of 
Court  to  their  libraries.10  But  even  at  the  latter  part  of  Coke's 
life  the  old  system  was  beginning  to  show  signs  of  decay.  In 
spite  of  the  efforts  of  the  judges,11  and  the  orders  of  the  Inns  of 
Court,  it  seems  to  have  become  gradually  more  difficult  to  secure 
the  services  of  Readers ;  and  the  quality  of  the  Readings  fell  off — 
Coke  calls  the  modern  Readings  "obscure  and  dark."12  The  whole 
system  collapsed  during  the  period  of  the  Great  Rebellion.  After 
the  Restoration  some  attempts  were  made  to  revive  it.  Orders 
were  issued  by  the  judges  in  1664,13  and  the  Inns  of  Court  made 
some  attempt  to  carry  them  out.14  It  would  appear  that  at  Lin- 
coln's Inn  there  was  a  party  among  the  Benchers  in  favor  of  this 
revival.  But  it  succumbed  to  its  opponents  in  1677.15  In  fact 
during  the  whole  of  the  second  half  of  the  seventeenth  century 
less  and  less  importance  was  coming  to  be  attached  to  the  educa- 
tional side  of  the  Reader's  duties,  and  more  and  more  to  their 
social  side.  Readings  were  diminishing  both  in  length16  and  in 
numbers;  but  the  extravagance  of  the  Reader's  feasts  increased 

'History  of  English  Law,  II,  426,  427. 

•Co.  Litt.  70b. 

'"Pension  Book,  Gray's  Inn,  xlix;  in  1629  the  barristers  and  students 
of  Lincoln's  Inn  petitioned  that  the  library  might  be  made  more  con- 
venient for  them,  Black  Books,  II,  290,  291 ;  in  1631  general  orders  were 
made  for  the  library,  ibid.  299;  in  the  Middle  Temple  the  library  dates 
from  1641,  A.  R.  Ingpen,  K.  C,  Master  Worsley's  Book  107. 

"General  Orders  were  issued  in  1591,  Black  Books  of  Lincoln's  Inn, 
II,  20;  in  1593-4,  ibid.  31;  in  1596,  ibid.  47;  in  1604,  ibid.  81;  in  1614,  ibid. 
440;  in  1627-8,  ibid.  451;  and  in  1630,  ibid.  454. 

"Co.  Litt.  280b. 

"Black  Books  of  Lincoln's  Inn,  III,  445-449- 

"Infra,  p.  732,  n.  31. 

"Ibid.  Ill,  xi-xiv. 

"Black  Books  of  Lincoln's  Inn,  III,  10,  12— the  Reading  is  to  last  one 
week    only. 


730  COLUMBIA    LAW   REVIEW. 

to  such  a  pitch  that  in  1678  the  king  interfered.17  By  the  end 
of  the  century  the  whole  of  the  old  system  of  legal  education  had 
collapsed.  If  any  Readers  were  appointed,  they  were  not  expected 
to  read.18  In  theory  the  student's  exercises  continued.  But  their 
theoretical  existence  was  merely  an  excuse  for  levying  certain 
fixed  payments  for  failure  to  perform  them.19  "For  the  Common 
Law,"  said  Roger  North,20  "there  are  Societies  which  have  the 
outward  show  or  pretence  of  collegiate  institutions ;  yet  in  reality 
nothing  of  that  sort  is  now  to  be  found  in  them ;  and  whereas,  in 
more  ancient  times,  there  were  exercises  used  in  the  Hall,  they 
were  more  for  probation  than  institution ;  now  even  these  are 
shrunk  into  mere  forms,  and  that  preserved  only  for  conformity 
to  rules,  that  gentlemen  by  tale  of  appearances  in  exercises  rather 
than  any  sort  of  performances,  might  be  entitled  to  be  called  to 
the  Bar."  What  these  exercises  had  become  in  the  nineteenth 
century  Mr.  Whateley,  Q.  C,  told  the  Inns  of  Court  Commis- 
sioners in  1855 : — "When  I  was  a  student."  he  said,21  "I  used  to 
be  marched  up  to  the  barristers'  table  with  a  paper  in  my  hand, 
and  I  said,  'I  hold  the  widow.' — The  barrister  made  a  bow  and 
I  went  away ;  and  the  next  man  said,  'I  hold  the  widow  shall  not' 
— and  the  barrister  made  a  bow  and  he  went  off ;  and  that  was 
the  remnant  of  performing  the  exercises."  The  exercises  per- 
formed at  the  Benchers'  table  seem  to  have  been  of  a  precisely 
similar  character — the  widow  did  duty  on  both  occasions.22  The 
residence  of  members,  once  sternly  insisted  on,  because  obviously 
necessary  to  the  efficiency  of  the  old  system  of  legal  education, 
could,  like  the  performance  of  exercises,  be  compounded   for;23 

17For  the  Readers'  Feasts  see  Dugdale,  Orig.  Jurid.  206;  in  1678  the 
king  orders  that  no  Reader  not  being  a  K.  C.  or  the  Recorder  of  London 
should  spend  more  than  £300  on  his  Reading ;  Black  Books  of  Lincoln's 
Inn,  III,   120. 

"The  last  Reader  appointed  in  Lincoln's  Inn  was  appointed  in  1677 
and  the  last  Reading  took  place  in  1680;  Black  Books,  III,  xiv,  iv,  vi;  in 
the  Middle  Temple  they  continued  to  be  appointed,  but  the  last  Reader 
who  read  was  Sir  W.  Whitelock  in  1684,  Ingpen,  Master  Worsley's  Book 
125 ;  at  New  Inn  there  was  a  Reading  on  the  Statute  of  Uses,  slight  in 
character,  as  late  as  1691,  Collectanea  Juridica,  I,  369;  cf.  Pension  Book, 
Gray's  Inn  445,  446,  457,  and  n.  4. 

"Ingpen.  Master  Worsley's  Book  136:  "It  is  now  usual  when  a  gentle- 
man hath  failed,  and  been  fined  for  so  doing,  to  account  his  exercise  over, 
he  being  no  more  called  to  that  exercise;"  see  ibid.  211  n.  and  212  for  the 
amounts  payable;  and  cf.  Black  Books  of  Lincoln's  Inn,  III,  85. 

"Cited   Ingpen,   Introd.  to  Master  Worsley's  Book  45. 

"Evidence,  p.  54. 

"Black  Books  of  Lincoln's  Inn,  IV,  V,  2. 

"Ingpen,  Master  Worsley's  Book,  143,  144,  210;  Black  Books  of  Lin- 
coln's  Inn,  III,  xix,  287. 
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and,  in  the  nineteenth  century,  it  has  survived  only  in  the  liability 
to  keep  a  fixed  number  of  terms  by  consuming  a  fixed  number  of 
dinners.24 

With  the  disappearance  of  the  old  system  of  legal  education 
disappeared  the  whole  apparatus  of  the  public  teaching  of  English 
law;  for,  from  the  earliest  period  in  our  history,  the  Universities 
had  abandoned  this  subject  to  the  Inns  of  Court.25  It  is  clear 
from  the  preface  to  Rolle's  Abridgment,  written  by  Sir  Matthew 
Hale  at  the  end  of  the  seventeenth  century,  and  from  a  letter 
written  at  the  beginning  of  the  eighteenth  century  by  Sir  Thomas 
Reeve,  Chief  Justice  of  the  Common  Pleas,  to  his  nephew,26  that 
the  student  must  rely  upon  his  own  reading  for  information  upon 
the  general  principles  of  the  law ;  and,  as  Bacon  had  said,27  there 
was  no  really  good  institutional  book  which  he  could  read.  He 
must  make  shift  with  such  books  as  Coke  upon  Littleton,  the 
Doctor  and  Student,  and  the  Abridgments.  The  study  of  these 
books,  attendance  upon  the  courts,28  and  reading  in  chambers  were 
the  only  methods  of  gaining  instruction  in  the  law  of  England 
from  the  last  part  of  the  seventeenth  century  to  the  last  half  of 
the  nineteenth  century.29 

The  causes  of  this  disastrous  state  of  things  were  mainly  two. 
In  the  first  place  the  printed  book  seemed  to  provide  a  short  cut 
to  knowledge,  and  led  both  the  students  and  their  teachers  to 
acquiesce  in  the  abandonment  of  a  laborious  system  of  education. 
The  students  were  not  sorry  to  be  relieved  of  their  exercises. 
The  barristers,  especially  the  more  senior  barristers  upon  whom 

24The  modern  conditions  of  call  were  in  substance  fixed  in  1762  by  an 
agreement  between  the  four  Inns  of  Court.  Black  Books  of  Lincoln's  Inn. 
HI,  374,  375- 

^Holdsworth,  History  of  English  Law,  II,  415. 

MBoth  these  are  printed  in  Collectanea  Juridica,  I,  79,  263 ;  cf.  the 
course  suggested  by  Roger  North,  Discourse  on  the  Study  of  the  Law  41. 

"A  Proposal  for  Amending  the  Laws  of  England,  Works,  IV,  372: 
"For  the  Institutions,  I  know  well  there  be  books  of  introductions,  where- 
with students  begin,  of  good  worth,  especially  Littleton  and  Fitzherbert's 
Natura  Brevium:  but  they  are  no  ways  of  the  nature  of  an  institution ; 
the  office  whereof  is  to  be  a  key  and  general  preparation  to  the  reading  of 
the  course." 

ffiFrom  the  earliest  times  right  down  to  the  nineteenth  century  places  in 
court  were  reserved  for  the  students,  and  judges  would  sometimes  explain 
to  them  the  gist  of  the  proceedings  or  the  points  of  law  which  were  being 
discussed;  for  the  period  of  the  Year  Books  see  Y.  B  1,  2  Ed.  II  (S.  S.) 
XV  and  n.  2;  2,  3  Ed  II  (S.  S.)  XV,  XVI;  3,  4  Ed.  II  (S.  S.)  XLI, 
XLII;  for  18th  and  19th  centuries  see  Campell,  Lives  of  the  Chief  Jus- 
tices, II,  329  and  note. 

"See  generally   Ingpen,   Master   Worsley's   Book   43-50. 
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as  benchers  the  maintenance  of  the  system  depended,  were  not 
sorry  to  be  relieved  of  obligations  which  interfered  with  their 
practice.30  The  old  system  needed  the  willing  co-operation  of 
students,  barristers  and  benchers.  All  now  desired  to  see  the  end 
of  it.    In  1661  the  Masters  of  the  Bench  at  Lincoln's  Inn  stated, 

"That  expresse  informacion  hath  bin  made  (which  they  are  un- 
willing to  believe)  that  there  is  a  consent  and  combinacion  inter- 
teined  and  owned  by  some  at  least  of  the  gentlemen  of  the  barr 
to  abett  and  justify  such  defaults  as  have  already  bin  made,  and 
to  encourage  and  countenance  the  like  for  the  future."31 

There  is  nothing  like  a  robust  faith  in  the  non-existence  of  facts 
which  we  do  not  wish  to  see.  But  the  "expresse  informacion" 
should  not  have  been  so  very  difficult  of  belief,  seeing  that  in 
1664  it  was  necessary  to  pass  a  rule  threatening  any  Bencher  who 
declined  to  read  with  the  loss  of  his  seat  on  the  Bench.32 

In  the  second  place  the  life  of  the  lawyers  in  their  Inns  was 
too  self-centered,  and  too  isolated.  We  whose  studies  are  apt  to 
suffer  from  the  opposite  defect — from  a  continual  discussion  of 
far-reaching  projects  of  reform  urged  upon  us  by  writers  in  the 
press,  and  by  members  of  our  own  body — may  envy  the  academic 
calm  of  the  eighteenth  century.  But  in  truth  that  century  suf- 
fered from  the  defect  of  too  little  outside  interference,  as  we 
perhaps  suffer  from  the  defect  of  too  much.  Robert  Lowe  hit 
the  nail  on  the  head,  when  he  told  the  Inns  of  Court  commis- 
sioners that  the  Inns  of  Court  as  at  present  constituted  were  a 
University  in  a  state  of  decay.  "They  are,"  he  said,  "in  the  same 
position,  as  I  understand  it,  as  the  University  of  Oxford  was  at 
the  end  of  the  last  century,  when  the  University  had  virtually 
delegated  the  power  of  conferring  a  degree  on  the  Colleges,  the 
consequence  of  which  was  that  the  Colleges,  whether  from  compe- 
tition among  themselves,  or  having  no  sufficient  motive  had 
brought  the  thing  down  to  the  very  lowest  point."33 

As  the  law  became  more  complex,  the  difficulties  of  the  law 
student  increased.    They  were  perhaps  at  their  worst  in  the  first 


""At  Lincoln's  Inn  in  1605  the  Reader  elect  said  that  he  had  made  some 
progress  in  his  Reading,  but  "protested  that  he  coulde  not  goe  throughe 
and  finishe  the  same  to  Reade  this  sommer  withoute  refrayninge  and 
loseinge  a  greate  parte  of  his  practize  this  presente  terme  and  the  nexte 
allso."     Black  Books,  II,  87. 

"Ibid.,  Ill,  8;  for  other  orders  attempting  to  restore  the  old  system  see 
ibid.,  10,  12,  20,  32,  36,  60,  61. 

"Ibid.,  Ill,  40. 

"Evidence,  p.   135. 
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half  of  the  nineteenth  century,  for  he  was  left  to  get  what  instruc- 
tion he  could  from  his  own  reading;  and  there  was  but  little  he 
could  read.84  His  older  advisers  contemplated  his  covering  the 
whole  body  of  the  law.  He  should  be  "furnished,"  as  Coke  put 
it,  "with  the  whole  course  of  the  law."86  But  this  had  become 
plainly  impossible  with  the  growth  in  the  bulk  and  complexity  of 
the  law.  He  had,  indeed,  Blackstone's  Commentaries ;  but  he  had 
little  else.  He  was  left  to  grope  his  way  unassisted  amidst  the 
statutes,  the  reports,  and  large  treatises  wholly  unsuited  to  his 
needs.  We  have  a  description  of  the  position  of  a  law  student  of 
the  sixteenth  century,  when  the  old  system  of  legal  education  was 
in  its  prime,  and  of  his  position  in  the  nineteenth  century,  which 
had  fallen  into  utter  decay,  from  two  equally  competent  eye- 
witnesses. In  the  sixteenth  century  Sir  Thomas  Smith  tells  us 
that  he  has  such  admiration  for  the  conciseness  of  statement,  the 
skill  in  argument,  the  logical  force,  the  copious  and  polished  elo- 
quence of  the  Londinenses  Jurisconsulti,  that  he  intends  to  take  a 
long  vacation  in  London  in  order  to  have  the  pleasure  of  hearing 
them  dispute  together  in  their  schools.86  In  the  nineteenth  century 
Lord  Bowen  says  :87 

"I  well  recollect  the  dreary  days  with  which  my  own  experience 
of  the  law  began  in  the  chambers  of  a  once  famous  Lincoln's  Inn 
conveyancer;  the  gloom  of  a  London  atmosphere  without,  the 
whitewashed  misery  of  the  pupils'  room  within — both  rendered 
more  emphatic  by  what  appeared  to  us  to  be  the  hopeless  dingi- 
ness  of  the  occupations  of  the  inhabitants.  There  stood  all  our 
dismal  text  books  in  rows — the  endless  Acts  of  Parliament,  the 
cases  and  the  authorities,  the  piles  of  forms  and  of  precedents — 
calculated  to  extinguish  all  desire  of  knowledge  even  in  the  most 
thirsty  soul.  To  use  the  language  of  the  sacred  text  it  seemed  a 
dry  and  barren  land  in  which  no  water  was.  And,  with  all  this, 
no  adequate  method  of  study,  no  sound  and  intelligent  principle 
upon  which  to  collect  and  to  assort  our  information." 

The  remote  germs  of  our  modern  system  of  legal  education 
must  be  sought  in  the  apprehensions  of  that  prince  of  jobbers,  the 
Duke  of  Newcastle,  and  in  the  suggestion  of  a  Solicitor  General  to 
a  Fellow  of  All  Souls.     The  Solicitor  General,  Sir  William  Murrav 


"See  Dicey,  Blackstone's  Commentaries,  54  National  Review  671  (Dec, 
1909). 

"Co.  Litt.  70a;  cf.  authorities  cited  above,  p.  731,  n.  26. 

"Extract  from  Smith's  inaugural  oration,  cited  Maitland,  English  Law 
and  the  Renaissance  00. 

"Address  to  the  Birmingham  Law  Students  Society,  1888,  cited  Cun- 
ningham, Life  of  Lord  Bowen  76,  77. 
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(the  future  Lord  Mansfield),  had  perceived  in  Blackstone,  a 
prominent  fellow  of  All  Souls,  the  making  of  a  great  teacher ;  and 
in  1752  he  had  recommended  the  Duke  of  Newcastle  to  appoint 
him  to  the  chair  of  civil  law  in  the  University  which  was  then 
vacant.  The  Duke,  not  being  sufficiently  assured  of  Blackstone's 
political  support,  declined  to  appoint  him.  Thereupon  Murray 
advised  Blackstone  to  break  new  ground  by  giving  lectures  on 
English  law  at  Oxford.  The  wisdom  of  this  advice  was  abund- 
antly justified.  Blackstone's  lectures  led  to  the  foundation  of  the 
Vinerian  chair  at  the  University ;  and  the  foundation  of  that 
chair  was  the  beginning  of  a  new  system  of  legal  education.  But 
of  Blackstone  and  of  Blackstone's  work  I  need  say  little,  after  the 
lecture  which  the  late  Vinerian  Professor  gave  last  year.  Black- 
stone rightly  condemned  the  system  under  which  the  student  was 
expected,  "by  a  tedious  lonely  process  to  extract  the  theory  of  the 
law  from  a  mass  of  undigested  learning."  He  pointed  out  that  it 
was  a  mistake  to  suppose  a  knowledge  of  practice  was  all  that  was 
useful  to  a  lawyer — "if  practice  be  the  whole  he  is  taught,  practice 
must  also  be  the  whole  he  will  ever  know ;"  and  he  concluded  that, 
the  previous  foundations  of  legal  science  should,  like  those  of  any 
other  science,  be  laid  in  one  of  our  learned  universities.  His  own 
lectures  showed  the  manner  in  which  the  learned  universities  might 
encourage  the  study  of  English  law ;  and  these  lectures  when  pub- 
lished as  the  Commentaries  on  the  laws  of  England  were,  to  use 
the  words  of  Bacon,  the  first  book  "of  the  nature  of  an  institution" 
that  the  law  of  England  had  yet  possessed ;  for  they  were  the  first 
book  on  English  law,  the  primary  aim  of  which  was  "to  be  a  key 
and  general  preparation  to  the  reading  of  the  course."  In  the 
New  World  his  words  and  his  example  met  with  a  readier  re- 
sponse than  in  his  own  country.  It  must  indeed  be  admitted  that 
the  reverence  of  our  American  cousins  for  our  common  law  has 
exceeded  our  own ;  for  it  has  borne  practical  fruit  not  only  in  the 
elucidation  of  many  dark  places  in  its  history,  but  also  in  the  con- 
struction of  an  original  method  of  legal  education  which  combines 
the  strong  features  of  the  old  system  and  the  new.88  In  this 
country,  for  reasons  which  the  late  Vinerian  Professor  has  clearly 
pointed  out,  his  voice  was  the  voice  of  one  crying  in  the  wilder- 

*Thayer,  The  Teaching  of  English  Law  at  Universities,  9  Harv.  L. 
Rev.  169-184.  Thayer  could  say  with  perfect  justice  in  1895  (ibid.  169, 
170),  "We,  in  America,  have  carried  legal  education  much  farther  than 
it  has  gone  in  England.  There  the  systematic  teaching  of  law  in  schools  is 
but  faintly  developed." 
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ness.  In  1795  Mr.  Nolan,  a  barrister  of  Lincoln's  Inn,  in  a  letter 
to  the  Benchers  proposing  to  establish  an  annual  lectureship  upon 
law  and  equity,  justly  pointed  out  that: 

"Corporate  regulations  are  imposed  upon  those  who  wish  to  be- 
come lawyers,  and  degrees  are  conferred  entitling  them  to  practice, 
but  no  person  is  appointed  to  deliver  that  instruction  to  students 
on  account  of  which  these  restrictions  were  originally  imposed."89 

The  proposal  of  James  Mackintosh  to  deliver  a  set  of  lectures  in 
Lincoln's  Inn  Hall  on  the  law  of  Nature  and  of  Nations  was  with 
difficulty  granted;40  and  a  proposal  of  Lord  Brougham's  in  1845 
that  Lincoln's  Inn  should  establish  an  annual  course  of  lectures  on 
jurisprudence  and  the  civil  law,  and  that  the  other  Inns  should 
be  invited  to  establish  lectures  on  common  law,  equity  and  con- 
veyancing, was  adjourned.41  It  was  not  till  nearly  a  century  after 
Blackstone  lectured  and  wrote  that  any  attempt  was  seriously 
made  to  realize  his  ideal.  It  was  nearly  eighty  years  before  there 
were  even  faint  glimmerings  of  the  dawn. 

In  1833  the  Inner  Temple  created  two  lectureships;  but  the 
attendance  was  small  and  they  ceased  after  two  years.  In  1847 
the  Inner  Temple  established  a  lectureship  in  common  law,  and  the 
Middle  Temple  lectureships  in  jurisprudence  and  civil  law;  and 
in  the  same  year  Gray's  Inn  established  courses  of  lectureships, 
moots,  and  voluntary  examinations.  In  1851  the  Inns  of  Court 
established  the  Council  of  Legal  Education  to  give  lectures  and 
classes ;  and  a  call  to  the  bar  was  made  conditional  either  on  pass- 
ing an  examination,  or  on  attending  a  certain  number  of  lectures.42 
The  inadequacy  of  these  measures  was  patent  to  the  Inns  of  Court 
Commissioners  who  reported  in  1855  that,  "as  regards  intellectual 
qualifications  and  the  professional  knowledge  of  a  barrister  there 
was  no  such  security  as  the  community  is  entitled  to  require,"43 
and  that  we  were  behind  every  other  European  country  in  this 
respect.44  They  recommended,  among  other  things  a  compulsory 
examination  ;46  but  it  was  not  till  1872  that  this  recommendation 
was  carried  into  effect. 

"Black  Books,  IV,  66. 
"Ibid.  76. 

"Black  Books,  IV,  229. 

"Report,   p.   13 ;   Black  Books  of  Lincoln's  Inn,   IV,  VI,  VII ;   Ingpen, 
Master  Worsky's   Book  48-50. 
"Report,  p.  14. 
"Ibid.,  pp.  10,  11. 
"Ibid.,  pp.   17-19. 
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Long  before  this,  however,  the  new  system  of  lectures  and 
examinations  was  well  on  the  way.  The  "Society  of  Attorneys, 
Solicitors,  Proctors,  and  others  not  being  barristers  practising  in 
the  courts  of  Law  and  Equity  of  the  United  Kingdom,"  now  called 
the  Law  Society,  had  been  incorporated  in  1831 ;  and  in  1833  it 
had  established  a  system  of  lectures  and  a  compulsory  examination. 
By  the  middle  of  the  century  the  Universities  had  begun  to  follow 
the  path  which  Blackstone  had  pointed  out.  At  Oxford  the  exam- 
ination for  the  B.  C.  L.  degree  was  started  in  1852,  and  the  Honor 
School  of  Law  and  History  in  1853.  Law  and  History  were,  if 
we  may  use  the  metaphor,  judicially  separated,  but  not  completely 
divorced  in  1872,  when  our  modern  Honor  School  of  Jurispru- 
dence came  into  being.  At  Cambridge  the  Law  Tripos  issued  its 
first  class  list  in  1858.  When  the  Society  of  Public  Teachers  of 
Law  was  formed  in  1908  there  were  found  to  be  besides  the  Inns 
of  Court  and  the  Law  Society,  no  less  than  eight  Universities  teach- 
ing, lecturing  upon,  examining  in,  and  giving  degrees  in  English 
law.46  We  may  fairly  say,  therefore,  that  the  new  system  of  legal 
education  has  been  established ;  and  the  reproach  that  there  was  no 
teaching  of  English  law — a  reproach  which  had  lasted  for  nearly 
two  hundred  years — has  been  at  length  removed. 

Now  I  think  that  this  curious  history  explains  to  us  why  the 
history  of  English  law  has  never  been  written  and  never  been 
taught  in  any  systematic  fashion.  In  the  earlier  period,  when  it 
was  possible  and  necessary  to  study  the  whole  literature  of  the  law, 
the  lawyers  acquired  a  knowledge  of  legal  history  sufficient  for 
their  professional  work  together  with  their  law.  But,  as  Pro- 
fessor Maitland  has  pointed  out,  this  system  of  legal  education 
could  not  lead  to  the  production  of  any  great  work  upon  the  his- 
tory of  English  law.47 

"History  involves  comparison,  and  the  English  lawyer  who  knew 
nothing  and  cared  nothing  for  any  system  but  his  own  hardly 
came  in  sight  of  the  idea  of  legal  history." 

Then  in  the  later  period  the  peculiar  difficulties  attending  the 
study  of  English  law  rendered  it  a  sealed  book  to  all  but  the  law- 
yers ;  and  thus  we  get  that  peculiarity,  noted  by  Maine,48  that,  while 
"Frenchmen,  Swiss  and  Germans  of  a  very  humble  order  have  a 

**In  the  United  States  there  were  in  1895  some  seventy-five  law  schools. 
Thayer,  The  Teaching  of  English  Law  at  Universities,  9  Harv.  L.  Rev.  173. 

<7Why  the  History  of  English  Law  is  not  Written,  11. 

"Village  Communities  59,  60. 
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very  fair  practical  knowledge  of  the  law  which  regulates  their 
every  day  life,"  we  consider  that,  "law  belongs  as  much  to  the 
class  of  exclusively  professional  subjects  as  the  practice  of 
anatomy."  Those  qualified  to  write  history  knew  no  law  ;  while  the 
trained  lawyer,  even  if  he  was  acquainted  with  other  systems  than 
his  own,  had  learned  and  studied  law,  not  scientifically,  but  empiri- 
cally in  chambers  with  a  view  to  professional  practice.  Lawyers 
trained  after  this  fashion,  who  could  devote  but  a  few  occasional 
hours  from  more  absorbing  professional  pursuits  to  the  needs  of 
the  student,  were  not  persons  who  would  be  likely  to  appreciate  the 
importance  of  legal  history  in  the  education  of  the  lawyer;  for 
they  had  never  taught  law,  nor  had  they  studied  it  from  the  point 
of  view  of  the  teacher. 

But  in  the  Society  of  Public  Teachers  of  Law  we  can  see  that 
a  new  school  of  lawyers  has  arisen  who  make  it  the  business  of 
their  lives  to  teach  and  study  law  scientifically;  and  it  is  not  too 
much  to  hope  that  their  united  experience  may  effect  some  neces- 
sary reforms.  At  the  beginning  of  this  lecture  I  have  tried  to 
give  some  reasons  for  my  claim  that  a  reconsideration  of  the  posi- 
tion of  the  history  of  English  law  in  the  legal  curriculum  is  of  all 
the  needed  reforms  the  most  pressing;  and,  in  conclusion,  I  should 
like  to  make  one  or  two  suggestions  as  to  what  that  position 
should  be. 

In  the  first  place  the  history  of  legal  institutions,  i.  e.  the  his- 
tory of  the  courts  and  their  jurisdiction,  should  be  taught  at  the 
very  beginning  of  the  student's  course.  To  judge  from  olden 
tracts  like  the  Articuli  ad  novas  narrationes  and  the  Dwersite  des 
Courtes  this  has  from  early  days  been  considered  a  necessary 
branch  of  elementary  knowledge.49  It  should  therefore  be  a 
part  of  the  first  examination ;  and  it  could  easily  and  naturally  be 
combined  with  constitutional  law  and  its  history.  In  this  way  the 
student  will  get  some  idea  (i)  of  the  form  and  mechanism  of  the 
state,  the  law  of  which  he  is  about  to  learn,  and  (2)  of  the  ju- 
dicial machinery  by  which  that  law  has  been  built  up.  He  will  learn 
the  meaning  of  some  of  the  most  fundamental  divisions  of  that 
law — the  divisions  between  common  law,  and  equity,  and  ecclesias- 
tical law,  and  admiralty  law.  He  will  understand  the  reason  why 
there  are  various  divisions  of  the  supreme  court,  and  the  principle 
upon  which  the  judicial  work  of  the  state  is  assigned  to  these 
various  divisions. 

"For  these  tracts  see  Holdsworth,  History  of  English  Law,  II,  442,  443. 
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In  the  second  place  the  general  outlines  of  the  history  of  the 
law  should  be  made  part  of  the  final  examination.  This  must  be 
made  part  of  the  final  examination  because  it  is  impossible  to  deal 
adequately  with  the  history  of  a  technical  subject  till  its  outlines 
have  been  mastered — a  fact  of  which  Coke  had  some  perception 
when  he  advised  the  student  to  read  first  the  more  recent  and 
then  the  earlier  cases.60  This  subject  should  be  treated  in  two 
parts.  The  first  part  should  contain  a  general  account  of  the  chief 
epochs  in  the  history  of  the  law  in  relation  to  the  general  history 
of  England,  together  with  an  account  of  the  literature  and  sources 
of  the  law ;  and  the  second  part,  the  history  of  those  branches  of 
legal  doctrine  which  form  part  of  the  examination.  Further,  the 
student  should  be  required  to  show  his  capacity  to  read  the  two 
languages  in  which  the  earlier  records  of  the  law  are  written — 
Latin  and  Law  French.  The  acquisition  of  a  body  of  knowledge 
of  this  kind  would  be  both  of  scientific  and  of  practical  value. 
It  would  be  of  scientific  value  because  it  would  teach  the  student 
the  manner  in  which  the  law  is  shaped  and  developed  by  the  chang- 
ing needs  and  ideas  of  different  ages,  and  conversely,  the  extent  to 
which  the  law  has  helped  to  shape  these  needs  and  ideas ;  it  would 
teach  him  at  once  the  permanence  and  adaptability  of  legal  rules ; 
it  would  teach  him  that  apparently  meaningless  technicalities  once 
had  a  meaning,  and  perhaps  still  possess  more  meaning  than  may 
at  first  sight  appear;51  it  would  teach  him  the  delicacy  and  diffi- 
culty of  making  successful  legislative  changes  in  an  old  system  of 
law,  and,  if  it  is  necessary  to  make  some  changes,  it  would  the 
better  equip  him  for  the  task.  It  would  be  of  practical  value  be- 
cause the  student,  when  he  comes  to  the  practical  work  of  his 
profession,  would  know  something  of  the  authorities  which  he  is 
constantly  using.  It  would  help  him  to  read  old  books  and  old 
reports  intelligently.  It  would  put  him  on  inquiry  for  better  evi- 
dence if  these  old  books  and  old  reports  seemed  to  be  telling  im- 
possible tales,  or  laying  down  inexplicable  law.  It  would  give 
him  a  clue  to  a  right  conclusion  if,  seeking  authority,  he  is 
obliged  to  wander  further  and  further  away  from  his  modern 
cases,  and  is  even  driven  to  plunge  into  the  Year  Books;  for  it 

"Co.  Litt.  249b. 

""The  dullest  topics  kindle  when  touched  with  the  light  of  historical 
research,  and  the  most  recondite  and  technical  fall  into  the  order  of  com- 
mon experience  and  rational  thought."  Thayer,  The  Teaching  of  English 
Law  at   Universities,   9    Harv.    L.    Rev.    178,    179. 
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would  teach  him  what  parts  of  the  old  law  were  clearly  obsolete, 
and  where  he  might  hope  to  get  some  light  upon  a  modern  case. 
The  outlines  of  such  knowledge  must  be  acquired  if  at  all  in 
the  lawyer's  student  days.  If  these  outlines  are  then  acquired 
they  can  and  will  be  added  to  in  later  years ;  for  historical  methods 
and  historical  evidence  will  be  familiar  things,  and  the  history  of 
the  law  will  not  be  a  sealed  book  written  in  an  unknown  tongue. 
This  knowledge  if  thus  generally  taught,  will  come  to  be  recognized 
by  the  profession  as  the  basis  of  a  scientific  knowledge  of  the  law ; 
and  our  successors  will  look  back  to  the  days  when  the  lawyer  was 
not  expected  to  possess  it,  and  had  no  adequate  means  of  acquir- 
ing it,  with  as  much  wonder  as  we  now  look  back  to  the  days  when 
there  was  no  teaching  of  the  principles  of  English  law. 

W.  S.  Holds  worth. 
Oxford. 


LAW  AND  FORCE. 

"The  major  premise  of  all  Law  is  moral  responsibility,  the 
moral  responsibility  of  individuals  for  their  acts,  and  no 
other  foundation  can  any  man  lay  on  which  a  stable  fabric  of 
equitable  Justice  can  be  reared." 

Woodrow  Wilson. 
Address  to  Am.  Bar  Ass'n,  Chattanooga,  Aug.   31st,   1910. 

Some  time  during  the  coming  year  it  will  be  a  half  century 
since  as  a  little  lad,  holding  my  father's  hand  I  was  taken  into  a 
dingy,  grimy  room  with  tobacco-stained  walls  on  the  second  floor 
of  the  one  brick  building  of  an  Illinois  village.  A  look  at  the 
United  States  census  of  i860  tells  me  that  it  had  a  population  in 
that  year  of  1277  persons  "all  white."  It  was  the  market  village 
of  our  farm  five  miles  away.  There  were  several  persons  in  the 
room  whom  I  do  not  distinctly  recall.  One  of  them  my  father 
had  come  to  see  and  joined  with  him  at  once  in  conversation.  He 
was  a  man  of  fifty  years  or  nearly  so.  To  my  childish  recollection 
he  seems  even  older  than  that.  Probably  he  was  not  quite  so  old, 
for  nearly  thirty-five  years  later  at  an  old  settlers'  meeting  in  that 
vicinity  I  heard  him  described  in  an  obituary,  he  having  died  since 
the  last  annual  meeting  of  the  association,  as  "  a  living  index  to  the 
Illinois  Reports  and  a  walking  epitome  of  the  Illinois  Practice  Act, 
a  worthy  opponent  for  any  lawyer  of  the  State,  inflexibly  devoted 
to  his  client  and  regarding  every  legal  contest  as  a  battle  royal 
in  which  honor,  at  least,  was  to  be  gained  on  each  side  by  a 
scrupulous  adherence  to  the  rules  of  the  game."  On  that  day  of 
my  visit  to  his  den  the  absorbing  topic  was  that  of  forcible  suprem- 
acy on  the  part  of  the  Federal  Government  over  the  States  of  the 
South.  With  his  long  hair  flying  as  he  emphasized  his  statements 
by  the  movements  of  his  head,  and  his  words  seeming  to  jostle  one 
another  out  of  his  tobacco-filled  mouth,  he  was  declaring  with  vig- 
orous oaths  that  the  basis  of  all  law  was  force ;  that  no  law,  con- 
stitutional or  other,  was  law  unless  there  was  force  behind  it ;  that 
the  southern  States  had  announced  an  appeal  to  force,  and  with 
augmented  profanity  he  declared  that  they  should  and  would  get 
enough  of  it.  To  a  suggestion  that  great  areas  with  large  popula- 
tions could  not  in  the  modern  world  be  permanently  pinned  together 
with  bayonets,  he  vociferously  declared  that  a  thorough  and  con- 
vincing exhibition  of  force  was  all  that  was  necessary.     "D 
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them,"  he  cried,  "they  know  if  we  don't,  that  authority  is  based  on 
force  and  they  are  starting  in  to  use  it.  The  only  thing  is  to  show 
them  and  show  them  thoroughly  that  we  have  the  most  of  it."  The 
words  of  the  old  lawyer  stuck  fast  in  my  mind.  A  timid  inquiry 
of  my  father,  if,  indeed,  all  law  rested  upon  force,  got  from  him, 
an  ex-sheriff  with  a  reputation  for  grimness,  only  a  somewhat  ab- 
stracted assent. 

Such  a  statement,  that  law  is  based  upon  force,  was  naturally 
taken  with  a  child's  faith,  coming  as  it  did  from  the  emphatic  old 
lawyer  who  was  supreme  on  that  subject  in  our  market  village. 
Doubtless  he  had  read,  for  he  was  an  omniverous  reader,  Austin's 
Province  of  Jurisprudence  Defined.  When,  some  years  later,  law 
became  for  me  a  subject  of  serious  study,  Austin's  characterization 
of  it,  as  rules  of  conduct  prescribed  by  intelligent  beings  to  intelli- 
gent beings  over  whom  the  former  have  power  to  enforce  such  rules, 
and  his  assertion  that  the  difference  between  legal  rules  and  mere 
morality  consists  simply  in  the  mere  presence  or  absence  of  the 
sanction  of  force,  seemed  entirely  satisfactory.  The  natural  ten- 
dency to  rest  upon  any  explanation  which  shoves  the  difficulty  back 
one  step,  led  to  the  acceptance  of  the  proposition  that  law  was  sim- 
ply the  organized  and  regular  application  of  political  force  acting 
according  to  rule.  The  many  applications  of  political  force  which 
are  distinctly  extra-legal,  and  that  the  existence  of  political  forces 
themselves  needs  an  explanation,  and  that  law  can  and  does  grow 
and  take  shape  without  the  aid  of  force,  had  not  yet  obtruded 
themselves  upon  my  mind  as  facts  of  social  experience. 

Meantime  the  great  struggle,  the  echoes  of  whose  preliminaries 
were  heard  in  that  village  law  office,  had  gone  on.  The  old  lawyer 
himself  had  been  prominent  as  a  provost-marshal  in  organizing 
and  forwarding  volunteer  forces  to  assist  in  that  "exhibition  of 
force"  of  which  he  had  spoken.  That  force  was  not,  indeed,  acting 
through  courts  or  laws,  but  by  more  direct  methods  and  speaking  in 
a  harsher  voice.  In  the  course  of  that  struggle,  came  the  question 
of  arbitrary  arrests  and  the  Vallandigham  case.  Doubtless  the 
best  description  of  it  is  President  Lincoln's  letter  of  June  12,  1863, 
to  Honorable  Erastus  Corning  and  others,  acknowledging  the 
receipt  of  the  Albany  resolutions  of  protest  against  the  policy  of 
such  arrests  in  States  not  in  rebellion  and  where  no  forcible  oppo- 
sition to  legal  process  was  likely  to  be  offered  and  against  Vallan- 
digham's  arrest  in   particular.1     Mr.   Lincoln   congratulated   the 

Lincoln,  Works,  VII,   191. 
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meeting  and  correspondents  upon  the  heartiness  of  the  declarations 
in  favor  of  the  Union  and  especially  on  the  emphatic  announce- 
ment that  they  would  do  their  part  to  maintain  the  Government 
and  country  despite  the  folly  and  wickedness  of  any  administration. 
He  admits  that  there  his  letter  ought  to  end,  and  says  that  it 
would,  if  there  were  no  room  for  any  apprehensions  that  something 
more  injurious  than  consequences  merely  personal  to  himself  might 
follow  censures  systematically  cast  upon  him  for  doing  what  in  his 
view  of  his  duty  he  could  not  forbear.  Then  he  proceeds  to  say 
that  before  his  election  it  had  been  studiously  inculcated  in  the 
southern  States  that  they  had  a  right  to  secede  and  that  it  would  be 
expedient  to  exercise  that  right  whenever  a  president  should  be 
elected  opposed  to  that  doctrine.  So  before  he  was  inaugurated 
seven  States  had  seceded,  the  flag  had  been  fired  upon  and  the 
forts  seized,  all  this  under  the  well-considered  reliance  that  the 
Constitution  and  the  laws  would  hinder  the  Government  in  check- 
ing such  efforts.  He  describes  his  own  reluctance  to  take  methods 
which  he  thought  fairly  within  the  exceptions  of  the  Constitution 
and  goes  on : 

"Nothing  is  better  known  in  history  than  that  courts  of  justice 
are  utterly  incompetent  in  such  cases.  Civil  courts  are  organized 
chiefly  for  trials  of  individuals,  or  at  least,  of  a  few  individuals 
acting  in  concert  and  in  quiet  times  and  on  charges  well  defined 
in  law.  Even  in  times  of  peace  bands  of  horse  thieves  and  robbers 
frequently  grow  too  numerous  and  powerful  for  ordinary  courts 
of  justice.  But  what  comparison  in  numbers  have  such  bands  ever 
borne  to  the  insurgent  sympathizers  even  in  many  of  the  loyal 
states?  The  jury  too  frequently  had  at  least  one  number  more 
ready  to  hang  the  panel  than  to  hang  the  traitor." 

He  goes  on  to  demonstrate  that  the  constitutional  provision 
for  suspension  of  the  writ  of  habeas  corpus,  in  cases  of  rebellion 
or  invasion,  attests  the  understanding  of  those  who  made  the  Con- 
stitution that  ordinary  laws  in  courts  of  justice  are  inadequate  in 
such  cases.  In  this,  of  course,  he  was  simply  echoing  the  words 
of  Cicero  who  also  gave  his  life  as  a  sacrifice  in  civil  war:  "Inter 
arma  leges  silent." 

It  would  have  been  interesting  to  have  heard  the  old  village 
lawyer's  comment  upon  such  a  demonstration  that  the  machinery 
of  laws  and  of  ordinary  legal  administration  rest  for  their  efficiency 
not  merely  upon  the  assent  but  upon  the  active  co-operation  of  prac- 
tically all  the  citizens.  It  has  become  necessary  to  examine  again 
his  doctrine  as  to  the  relationship  of  force,  pure  and  simple,  to  the 
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administration  of  justice.  The  philosophic  anarchists  base  their 
assaults  against  both  upon  this  identification  of  law  and  force, 
which  so  many  legal  writers  maintain  and  which  is,  especially,  the 
doctrine  of  some  English  jurists.  The  social  use  just  now  made 
of  the  theory  that  all  law  rests  on  force,  and  that  force  is  law's  dis- 
tinctive attribute,  is  to  help  the  anarchist  and  to  retard  real  social 
progress.  The  most  powerful  and  effective  of  present  day  attacks 
upon  law  and  government  is  doubtless  to  be  found  in  Tolstoi's 
essays,  "Patriotism  and  Government,"  and  "Law."  His  attack  is 
based  wholly  on  the  notion  that  law  as  well  as  militarism  which,  as 
we  have  seen,  is  an  opposing  idea,  depends  upon  force,  upon 
external  constraint.  The  following  extract  from  the  first  men- 
tioned essay  will  show  the  social  use  which  Tolstoi  makes  of  the 
proposition  that  law  is  based  upon  physical  constraint : 

"Is  it  indeed  true  that  in  our  time  there  is  any  government  with- 
out which  it  would  be  impossible  for  its  people  to  exist? 

"If  there  was  once  such  a  time  when  governments  were  in- 
despensable,  and  a  lesser  evil  than  the  lack  of  protection  against 
organized  neighbors ;  nevertheless,  at  the  present  time  governments 
have  become  unnecessary,  and  a  vastly  greater  evil  than  that  with 
which  the  nations  threaten  each  other. 

"Governments,  surely  not  armies,  but  governments  in  general 
might  be,  I  do  not  say,  useful,  now,  but  safe,  only  on  condition 
that  they  should  consist  of  faultless  and  holy  people  as  is  supposed 
to  be  the  case  in  China.  But  in  fact  governments,  since  their 
activity  consists  in  successful  force,  are  everywhere  composed  of 
those  elements  which  are  the  most  opposed  to  holiness,  the  rudest, 
roughest  and  most  depraved  of  the  people. 

"Government  in  its  broad  sense,  including  in  it  the  capitalists 
and  the  press,  is  nothing  else  than  such  an  organization  that  in  it 
the  majority  of  the  people  find  themselves  by  means  of  force  sub- 
jected to  the  minority.  That  smaller  part  is  subordinate  to  a  still 
smaller,  and  that  smaller  to  one  smaller  yet,  etc.,  coming  finally 
to  some  persons  or  to  one  man  who  by  means  of  military  force  gains 
power  over  all  the  rest ;  so  that  the  whole  construction  is  like  a 
cone  all  the  parts  of  which  are  brought  under  the  full  power  of 
those  persons  or  of  that  one  who  finds  himself  on  the  top  of  it. 

"The  top  of  the  cone  is  gained  by  those  persons  or  by  that  one 

who  is  more  cunning,  more  audacious  or  more  conscienceless  than 

the  others ;  or  who  happens  to  have  been  the  inheritor  from  those 

who  were  in  their  time  the  most  audacious  and  most  conscienceless. 

******* 

"And  to  such  governments  belong  the  full  power,  not  only  over 
property  and  life,  but  over  spiritual  and  moral  development,  over 
education,  and  the  religious  leadership  of  all  the  people. 

"The  people  build  up  for  themselves  such  a  frightful  machine 
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of  government,  offering  to  whomsoever  it  may  fall  to  seize  upon 
that  power;  and  with  it  all  the  chances  to  hold  it  over  the  morally 
helpless  man ;  and  the  slave  is  subject  to  and  admires  his  own  fool- 
ishness. They  fear  mines  and  anarchists  but  do  not  fear  that  terri- 
ble structure  which  ever}7  minute  threatens  them  with  the  utmost 
misery. 

"People  found  that  in  order  to  be  protected  from  enemies  it 
was  useful  to  band  themselves  together  as  is  done  by  the  protected 
Caucasians.  Now  there  is  no  danger  at  all,  yet  the  people  continue 
to  bind  themselves. 

"Carefully  they  have  bound  themselves,  so  that  one  man  can 
do  with  all  of  them  just  as  he  wishes;  then  they  toss  out  the  end 
of  the  rope  which  binds  them  leaving  it  to  dangle  for  the  first 
fool  or  numbskull  to  seize  and  do  with  it  whatever  suits  his  needs. 

"Indeed,  is  not  that  the  very  same  thing  which  the  nations  do  in 
making  themselves  subjects  and  establishing  and  maintaining  or- 
ganized governments  over  them  with  military  power? 

"For  the  liberation  of  the  people  from  that  terrible  weight  of 
armaments  and  wars  under  which  they  are  now  suffering  and 
which  go  on  increasing  and  increasing,  we  need  neither  congresses, 
conferences,  treaties,  nor  tribunals ;  but  the  destruction  of  that 
weapon  of  force,  which  is  called  government  and  from  which  arises 
the  supreme  wretchedness  of  the  people. 

"For  the  abolition  of  government  only  one  thing  is  necessary. 
It  is  necessary  that  the  people  should  understand  that  the  sentiment 
of  patriotism,  which  alone  supports  that  weapon  of  force,  is  bar-, 
barous,  dangerous,  shameful,  and  foolish,  and  especially  an  immoral 
sentiment. 

"It  is  a  barbarous  sentiment  because  it  is  a  characteristic  only  of 
people  standing  on  the  lowest  step  of  moral  advancement,  expecting 
from  other  people  that  same  violence  which  they  themselves  are 
ready  to  inflict.  It  is  dangerous  because  it  destroys  the  useful  and 
delightfully  peaceful  relations  of  one  nation  to  another;  and  it 
especially  brings  about  that  military  organization  of  government 
by  means  of  which  authority  can  and  does  always  accomplish  its 
worst.  It  is  a  shameful  sentiment  because  it  turns  the  man,  not 
simply  into  a  slave,  but  into  a  fighting  cock,  a  bull,  a  gladiator,  who 
sacrifices  his  powers  and  life  not  for  his  own  aims  but  for  those  of 
his  own  government.  It  is  an  immoral  sentiment  because,  instead 
of  recognizing  himself  as  a  child  of  God  as  our  Christianity  teaches, 
or  at  least  being  a  free  man  led  by  his  own  reason,  everyone,  under 
the  influence  of  patriotism,  recognizes  himself  as  the  child  of  his 
government  and  perpetrates  crimes  against  his  own  reason  and 
his  own  conscience. 

"It  is  worth  while  for  the  people  to  comprehend  this,  for  then 
of  itself  without  any  struggle,  this  terrible  enchainer  of  them,  which 
is  called  government,  will  fall  apart  and,  together  with  it,  the  terri- 
ble, useless  wrongs  which  it  causes  to  the  nations." 
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This  is  the  argument  which  is  furnished  to  the  anarchist  by  the 
identification  of  law  and  force.  It  is  set  forth  with  distinct  appli- 
cation to  the  law  itself  when  separated  from  militarism  in  Tolstoi's 
essay  "On  Law"  (O  Prava).  Is  it  a  necessary  one?  Let  a  Russian 
philosopher  much  better  informed  as  to  the  history  and  nature  of 
legal  rules  than  is  Count  Tolstoi  be  consulted. 

At  the  time  of  his  death  in  1902  Korkunov  was  at  the  head  of 
the  official  legal  instruction  in  the  empire  of  Russia.  He  declares 
the  doctrine  that  constraint  is  the  essential  and  distinctive  charac- 
teristic of  law  to  be  a  result  of  the  Cartesian  conception  of  the  com- 
plete separation  between  mind  and  matter,  between  which  there 
was  thought  to  be  no  mutual  bond  and  no  reciprocal  influence. 
Each,  in  the  Cartesian  conception,  had  its  own  peculiar  forces. 
The  exterior  order  of  law  could  not  be  upheld  by  internal  agents 
and  therefore  constraint  could  have  no  psychic  foundation  but 
must  rest  upon  external  force.2    And  he  goes  on: 

"This  doctrine  contains  a  very  grave  error,  as  I  shall  endeavor 
to  prove.  Constraint  is  neither  a  fundamental,  nor  even  a  general, 
attribute  of  juridical  phenomena.  First  of  all,  it  is  not  a  funda- 
mental attribute.  One  calls  fundamental,  an  attribute  which  is 
presupposed  by  all  the  others  from  which  they  all  flow  in  such  sort 
that  without  it  the  phenomenon  could  not  be  conceived  to  exist. 
All  the  other  characteristics  depend  upon  the  fundamental  one.  By 
it  alone  can  we  conceive  a  phenomenon,  since  it  carries  in  itself, 
so  to  speak,  all  the  rest. 

"But  constraint  is  not  connected  with  law  in  this  manner.  We 
can  conceive  of  law  without  this  attribute.  If  society  were  com- 
posed only  of  perfect  men,  constraint  would  be  superfluous  and 
unknown.  Each  one  without  stimulation  by  it  would  respect  the 
right  of  another  and  fulfill  his  own  duties.  Law  would  exist  none 
the  less,  for  in  order  to  fulfill  my  duties  and  render  to  each  what  is 
his,  I  must  know  wherein  my  duties  consist  and  what  is  owed  to 
each  one.  Even  in  the  real  society  of  men  with  all  their  weaknesses 
it  is  recognized  that  society  is  the  more  normal  the  more  rarely 
constraint  is  used. 

"Inadmissible  is  the  law  which  is  supported  completely  and  ex- 
clusively by  constraint  alone;  inadmissible  a  state  of  things  where 
no  one  fulfills  voluntarily  his  juridical  duty,  where  it  is  necessary 
to  constrain  everybody  to  obedience  of  the  law.  It  is  inadmissible 
because  what  power  is  there  to  be  charged  in  such  case  with  exercis- 
ing the  right  of  constraint  ?" 

To  the  argument  that  force  is  at  least  an  indispensable  condition 
for  the  establishment  of  law,  because  otherwise  the  restraint  upon 
,General  Theory  of  Law  (Eng.  trans.)  96. 
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those  who  should  obey  it  would  merely  be  an  assistance  to  the  law- 
breaker, Korkunov  replies : 

"At  first  sight  these  arguments  appear  irrefutable.  But  on 
examining  them  it  is  not  difficult  to  show  that  they  go  too  far  and 
either  prove  nothing  or  too  much.  In  fact,  if  law  can  really  be 
observed  at  all,  only  on  condition  of  being  absolutely  and  rigor- 
ously so  by  all  the  world,  then  it  never  will  be  observed.  When 
the  law  in  force  has  a  coercive  sanction  it  may  still  be  broken. 
There  is  not  in  the  world  any  power  which  can  constrain  every  one 
to  obey  it.  Moreover,  men  in  general  do  not  guide  their  conduct  by 
certainty  since  it  is  hardly  ever  to  be  had ;  but  they  act  upon  prob- 
ability, which  answers  practically  to  show  us  the  line  of  conduct 
to  follow.  So  far  as  concerns  law,  men  are  satisfied  with  a  prob- 
ability of  its  observance  in  the  great  mass  of  cases.  Whether  law 
has  a  coercive  sanction  or  not,  there  never  is  assurance  that  it  will 
be  observed  by  everybody  under  all  circumstances.  Under  no  con- 
ditions is  it  certain  that  all  animals  attacked  by  contagious  maladies 
will  be  destroyed  as  quickly  as  possible;  but  that  this  requirement 
may  be  reasonable  it  answers  that  it  is  likely  that  most  of  them 
will  be,  for  thus  we  may  hope  that  the  disease  will  not  spread  as 
readily  as  before.  But  if  it  is  probable,  even  before  its  publi- 
cation, that  the  law  will  be  observed  in  most  cases,  constraint 
does  not  go  for  nothing.  Thus  it  is  almost  certain  that,  even  when 
coercive  measures  are  taken  with  a  view  to  assuring  the  completest 
application  of  the  measure,  a  law  for  the  destruction  of  diseased 

animals  will  be  observed  only  if  everybody  thinks  it  useful. 
******* 

"In  all  this  discussion  in  speaking  of  constraint  physical  con- 
straint is  meant.  The  whole  argument  relates  to  that.  Constraint 
can,  certainly,  be  understood  differently.  Thus,  Ihering  in  making 
constraint  the  fundamental  attribute  of  law,  has  in  view  not  only 
physical  but  also  moral  constraint.  Why  not  give  it  this  large  mean- 
ing? If  it  is  taken  thus,  the  idea  of  constraint  is  enlarged  so  as  to 
make  the  discussion  useless.  If  constraint  is  regarded  as  includ- 
ing both  physical  and  moral  pressure,  it  certainly  does  accompany 
all  juridical  phenomena.  But  when  so  understood,  it  serves  as  the 
sanction  not  only  of  juridical  norms,  but  also  of  moral  principles, 
religious  dogmas,  and  even  the  'laws'  of  logic  and  aesthetics.  The 
conscious  violation  of  moral  duty  is  inseparable  from  ideas  of  re- 
pentance, of  fear  and  of  contempt.  Sin  evokes  the  idea  of  wrath 
and  chastisement  from  God.  The  violation  of  the  rules  of  logic 
brings  error' and  uncertainty  in  results  obtained." 

Of  course,  if  Tolstoi  is  right,  and  government,  legal  as  well 
as  military,  is  simply  an  application  of  physical  constraint,  that 
truth  must  be  recognized  and  reckoned  with.  If,  on  the  other 
hand,  Korkunov  is  right  and  force  is  neither  fundamental  nor 
essential  to  law,  if,  as  Lincoln  and  Cicero  both  declare,  when  it  be- 
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comes  a  mere  question  of  the  stronger  force  the  possibility  of  law 
vanishes,  that  fact  must  be  recognized  and  the  anarchist  deprived 
of  so  much  of  his  argument,  at  least.  Lincoln  and  Cicero  both  paid 
for  the  right  to  an  opinion  on  this  subject,  but  of  course  that 
would  not  necessarily  show  them  to  have  been  right. 

Constraint  of  some  sort  is  inevitably  associated  with  human 
laws:  but  is  it  wholly,  or  predominantly,  or,  necessarily,  in  any 
degree,  a  merely  physical  constraint?  The  fundamental  dif- 
ference between  "laws"  legal  and  "laws"  scientific,  is  that  the  latter 
have  their  establishment  in  the  universe  around  us  quite  independ- 
ently of  human  agency  and  would  go  on  operating  just  as  well  if 
non-compliance  with  them  were  suddenly  to  remove  the  last  repre- 
sentative of  the  human  race  from  the  face  of  the  earth;  while  the 
former  are  social  rules  of  adjustment  for  the  regulation  of  con- 
flicting interests,  established,  maintained  and  administered  by 
human  volition  and  assent.  If  the  foregoing  is  a  fair  characteriza- 
tion of  it,  can  there  be  any  question  as  to  the  wholly  subordinate 
place  which  mere  physical  force  has  in  the  establishment  or  main- 
tenance of  any  given  system  of  law? 

A  little  attention  to  the  matter  shows  that  it  is  simply  a  ques- 
tion as  to  the  means  by  which  the  uniformity  resulting  through  legal 
adjustments  is  brought  about.  Is  that  uniformity  the  result  of 
physical  constraint?  The  inquirer  may  either  interrogate  himself 
or  ask  his  neighbors  or  look  into  the  records.  In  any  case  he  will 
find  that  the  cases  of  actual  use  of  force  are  insignificant  in  com- 
parison with  the  whole  mass  regulated  and  that  too,  even  in  the 
matter  of  the  criminal  law.  Even  Alexander  Hamilton  in  his 
famous  dictum  that  men  must  be  governed  by  fraud  or  force 
places  fraud  first  as  he  evidently  must  to  be  sure  of  enough  force 
to  apply  coercion. 

Hume's  proposition  that  men  are  controlled  by  opinion  and 
that  the  preponderance  of  force  is  on  the  side  of  the  governed  has 
always  been  the  real  truth.  To  say  otherwise,  is  to  affirm  that  men 
in  masses  have  no  intelligence  or  volition  and  must  be  moved  as  the 
railroad  builder  moves  soil  for  his  roadway.  The  uniformity  in 
social  action  proves  the  existence  of  social  law,  just  as  uniformity 
in  the  phenomena  of  nature  proves  the  existence  of  natural  law. 
In  fact,  the  essence  of  the  "law"  in  each  case  is  that  very  uni- 
formity. In  either  case  the  recognition  by  accredited  representa- 
tives, of  society  on  the  one  hand,  and  of  the  given  science  on  the 
other,  of  the  uniformity  of  action  will  establish  the  law. 
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The  attempt  to  complete  the  action  of  social  law  by  force  is 
merely  a  recognition  of  the  imperfection  of  social  machinery  and 
a  crude  attempt  to  remedy  it.  Doubtless,  such  use  of  force  is  justi- 
fied by  Rousseau's  defense  of  it,  that,  otherwise,  laws  would  work 
to  the  advantage  of  the  base  and  the  harm  of  the  good.  These 
latter  would  observe  the  laws  towards  those  who  would  not  observe 
them  in  turn.3  This  very  defense  of  coercion,  however,  assumes 
not  merely  a  voluntary  submission  to  law ;  but  activity  in  its  sup- 
port on  the  part  of  the  great  majority. 

The  growth  of  international  law  with  no  sanction  except  that 
of  reason,  and  of  international  opinion,  shows  clearly  enough  that 
force  is  not  necessarily  associated  with  law  in  our  minds.  No  one 
feels  any  violation  of  logical  consistency  in  such  a  use  of  the  word 
law.  The  steady  and  rapid  growth  of  such  use  and  of  the  subject 
with  which  it  is  connected  appears,  for  instance,  in  the  fact  that 
no  fewer  than  fourteen  recent  books  upon  this  subject  were  re- 
viewed in  the  Law  Quarterly  Review  for  April.  Ex-President 
Roosevelt  in  his  address  at  Christiania  before  the  Commission  in 
regard  to  the  Nobel  prize  clearly  indicates  how  the  sanction  of 
force  is  likely  to  become  attached  to  it. 

"Such  a  treaty  [one  providing  for  international  arbitration] 
would  ensure  peace  unless  one  party  deliberately  violated  it.  Of 
course,  as  yet  there  is  no  adequate  safeguard  against  such  delib- 
erate violation,  but  the  establishment  of  a  sufficient  number  of 
these  treaties  would  go  a  long  way  towards  creating  a  world 
opinion  which  would  finally  find  expression  in  the  provision  of 
methods  to  forbid  or  punish  the  violation."4 

Does  not  Mr.  Roosevelt  here  indicate  the  real  genesis  of  the 
sanction  of  force?  Must  it  not  follow  and  not  precede  the  estab- 
lishment of  the  uniformity  which  it  is  designed  to  guarantee? 

There  are  many  indications  that  legal  rules  began  as  volun- 
tarily adopted  regulations,  the  penalty  for  whose  violation  was 
simply  expulsion  from  the  regulated  body  or  from  the  protection 
of  the  rule.  "There  is  much  significant  evidence  that  the  early 
tribunals  had  no  power  of  directly  enforcing  their  own  decrees."8 
They  merely  determined  voluntarily  submitted  disputes.  The 
peine  forte  et  dure,  to  compel  a  plea,  and  submission  of  it  to  a 
jury,  in  crown  cases,  was,  evidently,  an  attempt  to  comply  formally 

"Du  Contrat  Social,  L.  II,  ch.  vi. 

'26  Law  Q.  Rev.  20a 

"Maine,  Early  Law  and  Custom  387. 
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with  an  ancient  rule  that  a  jury  could  only  act  as  to  a  party  who 
voluntarily  submitted  to  it. 

The  state,  to  be  sure,  is  the  great  dispenser  of  force  and  com- 
pulsion, as  Korkunov  shows.8  As  he  shows  also,  it  is  not  the 
sole  or  earliest  source  of  law.7  Mere  subjection  to  its  arbitrary 
compulsion,  however,  is  not  subjection  to  law  and  may  put  one 
outside  of  it.8  Law  arises,  rather,  from  resistance  to  force  arbi- 
trarily used.9    As  Prof.  Ross  says : 

"The  technique  of  coercion  calls  into  being  a  counter  technique 
of  freedom.  In  England,  for  instance,  where  the  intruding  Nor- 
mans had  brought  the  instruments  of  rule  to  a  rare  perfection,  the 
industrial  classes,  long  before  they  were  able  to  master  and  use 
government  for  their  own  ends,  had  learned  to  safeguard  them- 
selves by  hedging  it  with  certain  checks.  With  their  Acquired 
Rights  they  built  a  rampart  against  the  formidable  engine  in  the 
hands  of  their  spoilers.  The  right  to  bind  law  upon  the  sovereign, 
the  right  to  forbid  a  standing  army  in  time  of  peace,  the  right  of 
citizens  to  assemble,  to  petition,  to  keep  and  bear  arms,  to  be 
secure  from  unreasonable  searches  and  seizures,  to  suffer  only  on 
trial  and  conviction,  to  be  tried  by  their  peers,  and  to  be  exempt 
from  cruel  or  unusual  punishments  availed  to  strip  the  class  state 
of  its  most  dreaded  powers,  and  have  justly  come  to  be  looked 
upon  as  the  attributes  of  a  free  people.  In  this  way  force  has 
become  law,  and  might  have  been  transmuted  into  right."10 

If  the  main  function  of  law  has  been  in  both  England  and 
America  the  putting  of  a  curb  upon  governmental  force  and  reduc- 
ing its  arbitrary  action,  has  it  been  different  in  any  other  land? 

As  above  indicated,  the  writer  for  many  years  accepted  as 
religiously  as  did  the  old  village  lawyer  from  whom  he  first 
heard  it,  Austin's  basing  of  all  authority  upon  force.  It  seems 
clear  now,  however,  that  Austin's  conception  was  due  to  the  Ben- 
thamite identification  of  law  with  legislation,  and  to  the  necessity 
which  Austin  felt  for  a  clear  distinction  between  law  and  morality. 
English  thinkers  no  longer  go  with  him  as  to  the  first  of  the  two. 

Professor  Maitland11  cites  with  approval  Sir  Henry  Maine's 
declaration  that  early  law  has  the  appearance  of  having  been 
secreted  in  the  interstices  of  procedure.12     The  Benthamite  and 

•General  Theory  of  Law  (Eng.  trans.)  341. 

'Id.  140. 

'Id.  141,  355- 

•Id.  355- 

"Social  Control  387- 

"Equity  295. 

"Early  Law  and  Custom  389. 
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Austinian  conception  that  law  must  be  something  which  legislation 
has  expressly  or  impliedly  adopted  may  be  considered  as  thor- 
oughly abandoned. 

The  other  inducement  to  base  law  on  governmental  force  is 
that  it  may  have  a  distinguishing  test  to  separate  it  from  the  rules 
of  morality.  Constraint,  of  course,  has  no  relation  to  morality  and 
an  act  absolutely  constrained  by  force  has  no  moral  character 
attached  to  it.  The  rules  which  have  to  do  merely  with  morals 
relate  to  individual  character  and  conduct.  The  rules  of  law 
govern  social  action  and  the  realization  of  interests.13  It  may  be 
granted  that  uniformity  of  social  action  will  be  enforced  more  or 
less  thoroughly  by  the  same  forces  which  first  inaugurated  the 
establishment  of  that  uniformity  and  that  force  is  among  those 
means.  But  it  is  not  the  only,  nor  by  any  means  the  strongest, 
one  at  the  command  of  the  social  body,  and  it  is  nothing  less  than 
a  libel  upon  its  rules  to  make  their  connection  with  brute  force  the 
test  or  basis  of  their  validity. 

It  is  a  libel  also  upon  the  human  nature  which  in  all  ages  and 
climes  has  required  that  brute  force,  if  it  must  be  used  by  the 
body  politic  for  purposes  of  self-preservation,  shall  at  least  be 
subjected  to  the  rules  of  law. 

W.  G.  Hastings. 

Lincoln,  Neb. 

"Korkunov,   General   Theory  of  Law   (Eng.  trans.)    55  et  seq. 
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NOTES. 


It  is  with  great  sorrow  that  we  learn  of  the  death  of  John  W. 
Parks,  who  was  formerly  a  member  of  the  Editorial  Board  of  the 
Review.  His  work  as  an  editor,  as  a  practicing  lawyer,  and  as  an 
instructor  in  the  Columbia  Law  School  inspired  the  admiration  and 
confidence  of  his  associates.  In  his  death,  all  who  knew  him  will  feel 
a  sense  of  personal  loss. 


Constitutionality  of  the  New  York  Workingmen's  Compensa- 
tion Act. — The  new  Workingmen's  Compensation  Act1  of  New  York 
imposes  upon  employers  in  certain  extrahazardous  occupations  an 
obligation  to  compensate  workmen  or  their  next  of  kin  for  injuries 
resulting  from  accidents  to  which  risks  inherent  in  the  business  have 
contributed.     This  statute  is  obviously  an  attempt  on  the  part  of  the 

'Laws   19  io  Ch.  674. 
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legislature  completely  to  abolish  the  doctrine  of  assumption  of  risk 
and  to  substitute  an  absolute  liability  for  the  liability  based  upon 
negligence  which  is  recognized  at  common  law.  In  sustaining  the 
constitutionality  of  this  measure  the  recent  case  of  Ives  v.  South  Buf- 
falo Ry.  Co.,  124  N.  Y.  Supp.  920,  suggests  an  inquiry  into  the  limita- 
tions imposed  by  the  Fourteenth  Amendment  upon  the  power  of  the 
legislature  thus  to  modify  the  substantive  law. 

The  due  process  clause  is  of  course  designed  to  safeguard  only  the 
vested  rights  of  life,  liberty  and  property,  and,  inasmuch  as  no  prop- 
erty rights  are  recognized  in  the  rules  of  the  common  law,2  it  is  at 
least  arguable  that  the  creation  of  a  new  liability  raises  no  question 
of  due  process  so  long  as  provision  is  made  for  the  determination,  by 
proper  judicial  proceedings,  of  the  facts  upon  which  the  liability  is 
made  contingent.3  Very  naturally,  however,  this  view  has  seldom  com- 
mended itself  to  our  judiciary.  The  enforcement  of  a  judgment  pur- 
suant to  the  statute  does  unquestionably  involve  a  taking  of  property 
and,  as  the  court's  power  to  authorize  the  issue  of  an  execution  is  de- 
rived solely  from  the  act  of  the  law-making  body,  it  has  been  generally 
assumed  that  the  constitutionality  of  statutes  conferring  such  power 
must  be  decided  in  accordance  with  the  tests  applied  under  the  due 
process  clause.4 

Such  a  statute  even  if  involving  an  impairment  of  property  rights 
is  not  a  taking  without  due  process  of  law  if  its  enactment  is  a  lawful 
exercise  of  the  police  power.  The  rule  of  construction  is  well  estab- 
lished that  an  act,  although  seriously  infringing  vested  rights,  will  not 
be  declared  unconstitutional  unless  it  appears,  from  matters  of  which 
the  court  can  take  judicial  notice,  either  that  its  purpose  is  clearly 
beyond  the  legitimate  objects  of  the  police  power  or  that  it  has  no  real 
or  substantial  relation  to  that  object  or  that  the  particular  means  adopted 
to  attain  the  desired  end  is  "palpably  an  arbitrary  invasion  of  vested 
rights."5  In  applying  these  vague  tests  to  particular  legislative  acts, 
the  courts  have,  as  in  other  fields  involving  the  application  of  the  due 
process  clause,  carefully  refrained  from  specific  definition,  but  "pro- 
ceeding by  the  judicial  process  of  exclusion  and  inclusion"  have  decided 
the  individual  cases  on  their  own  merits,  not  only  in  accordance  with 
precedent  but  also  in  the  light  of  contemporaneous  social  and  economic 
conditions.6  When  considering  legislation  affecting  the  public  health 
and  safety,  however,  they  have  been  especially  liberal  in  sustaining 
acts  which,  like  the  New  York  Statute,  are  calculated  to  minimize 
the  evils   of   extrahazardous   undertakings   even  though   entailing  the 

2See  Wynehamer  v.  People  (1856)  13  N.  Y.  378;  Mathews  v.  Ry.  Co. 
(1893)  121  Mo.  298;  U.  C.  G.  M.  Co.  v.  Firstbrook  (1906)  36  Colo.  498; 
Fitzgerald  v.  Ry.  Co.    (Vt.   1891)    13  L.  R.  A.  70. 

3Jones  v.  Brim  (1806)  165  U.  S.  180;  McCandless  v.  Richmond  &  D.  R. 
Co.  (1892)  38  S.  C.  103;  Holmes  v.  Murray  (1907)  207  Mo.  413. 

4See  Jenson  v.  Un.  Pac.  Ry.  Co.  (Utah  1889)  4  L.  R.  A.  724. 

"Halter  v.  Nebraska  (1906)  205  U.  S.  34;  Mugler  v.  Kansas  (1887)  123 
U.  S.  623;  Powell  v.  Pennsylvania  (1887)  127  U.  S.  678;  Hemnington  v. 
Georgia  (1895)  163  U.  S.  299;  Booth  v.  Illinois  (1901)  184  U.  S.  425; 
Jacobson  v.  Massachusetts  (1904)  197  U.  S.  11;  Tenement  House  Dept.  v. 
Moeschen  (1904)  179  N.  Y.  325;  Health  Dept.  v.  Rector  etc.  (1895)  145 
N.  Y.  32.     But  see  In  re  Jacobs   (1885)  98  N.  Y.  98. 

"See  Kiley  v.  Chic.  etc.  Ry.  Co.  (1909)  138  Wis.  215;  Gulf  &  S.  F.  Ry. 
Co.  v.  Ellis  (1896)  165  U.  S.  150;  Muller  v.  Oregon  (1907)  208  U.  S.  412; 
Mo.  Pac.  Ry.  Co.  v.  Mackey  (1887)   127  U.  S.  200,  210. 
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expenditure  of  large  sums  of  money,7  and  have  already  recognized  the 
necessity  of  special  legislative  protection  of  this  general  character 
as  a  means  of  equalizing  the  positions  of  employee  and  employer  in 
the  field  of  contract.8 

It  would  seem,  therefore,  that  if  the  statute  in  question  is  uncon- 
stitutional it  must  be  because  the  particular  form  of  protection  adopted, 
in  imposing  a  liability  upon  one  who  is  without  fault,  is  so  unusual  and 
arbitrary  that  it  may  be  condemned  as  unknown  to  the  law  of  the  land. 
The  underlying  principle,  however,  that  inevitable  loss  should  be  borne 
not  by  the  person  on  whom  it  may  happen  to  fall  but  by  the  one  who 
profits  by  the  dangerous  business,  has  in  another  connection  been  judi- 
cially declared  to  embody  a  very  tenable  idea  of  justice.9  That  the  im- 
position of  an  absolute  liability  is,  moreover,  not  per  se  unconstitu- 
tional is  apparent  from  the  fact  that  liabilities  of  this  kind  are  not  un- 
known even  to  the  common  law.10  Furthermore,  modern  legislation  has 
in  many  fields  already  enlarged  the  scope  of  absolute  liability  and  the 
courts  have  sustained  not  only  statutes  imposing  such  a  liability  for 
the  proximate  results  of  voluntary  acts,11  but  also  those  abrogating  the 
law  of  proximate  cause  and  allowing  a  recovery  even  against  persons 
whose  acts  contribute  very  remotely  to  produce  the  injury  in  question.12 
The  principle  deducible  from  the  cases  seems  to  be  that  the  require- 
ments of  the  due  process  clause  are  satisfied  by  the  mere  existence  of 
some  voluntary  causal  relation  and  that  an  act  will  be  declared  uncon- 
stitutional only  when  it  imposes  a  liability  upon  persons  in  no  way 
connected  or  connected  only  involuntarily  with  the  circumstances  giving 
rise  to  the  liability.13  Fault  is,  of  course,  the  general  basis  of  liability 
at  common  law,  but,  so  far  as  the  constitution  is  concerned,  it  is  indis- 
pensable as  a  criterion  only  in  so  far  as  its  existence  is  necessary  to 
establish  a  causal  connection  between  the  acts  out  of  which  the  lia- 
bility arises  and  the  injury  sought  to  be  remedied  by  the  legislature. 

TTenement  House  Dept.  v.  Moeschen  supra;  Health  Dept.  v.  Rector 
supra. 

"See  Holden  v.  Hardy  (1897)  169  U.  S.  366;  Pittsburg  etc.  R.  R.  Co.  v. 
Lightheiser  (Ind.  1906)  78  N.  E.  1033;  but  see  Lochner  v.  New  York 
(1904)    198  U.   S.  45- 

•See  Hart  v.  Western  R.  R.  Co.   (Mass.  1847)    13  Mete.  99. 

10See  R.  R.  v.  Zernecke   (1901)    183  U.   S.  582. 

"Liability  for  fires  caused  by  locomotives.  St.  Louis  etc.  Ry.  Co.  v. 
Mathews  (1896)  165  U.  S.  1;  Mathews  v.  Ry.  Co.  supra;  Ry.  Co.  v. 
Kreager  (1899)  61  Ohio  312;  Grissell  v.  Housatonic  R.  R.  Co.  (1887)  54 
Conn.  447.  Liability  for  injury  done  to  highway  by  cattle.  Brim  v.  Jones 
(1895)  11  Utah  200.  Liability  for  damage  caused  by  dangerous  animals 
irrespective   of  scienter.   Holmes  v.    Murray  supra. 

"Liability  of  lessor  of  premises  used  for  sale  of  intoxicating  liquors 
for  damage  caused  by  a  person  intoxicated  thereby.  Bertholf  v.  O'Reilly 
(1878)  74  N.  Y.  509.  Liability  of  lessor  of  premises  used  for  gambling 
purposes  for  money  lost.  Marvin  v.  Trout  (1905)  *99  U.  S.  212.  Statutes 
making  railroads  insurers  of  the  safety  of  their  passengers  seem  to  come 
nearest  to  the  New  York  Statute.  Union  Pac.  Ry.  v.  Porter  (1893)  38 
Neb.  226;  Galveston  etc.  Ry.  v.  Piper  Co.  (Tex.  1909)  115  S.  W.  107. 
Although  upholding  them  on  special  grounds,  the  Supreme  Court  inti- 
mated unequivocally  that  there  were  no  constitutional  objections  to  such 
a  statute.     See  Chicago  etc.  Ry.  v.  Zernecke  (1901)   183  U.  S.  582. 

"Camp  v.  Rogers  (1877)  44  Conn.  29;  Ohio  etc.  Ry.  Co.  v.  Lackey 
(1875)   78  111.  55- 
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The  elimination  of  negligence  as  a  basis  is  not,  therefore,  fatal  to  the 
statute,  provided  the  required  chain  of  causation  is  supplied  by  other 
elements. 

In  fact,  where  there  are  strong  considerations  of  public  policy,  even 
a  causal  relation  may  be  unnecessary.14  Assuming,  however,  that  some 
source  of  causation  is  essential,  it  is  submitted  that  in  the  occupations 
affected  by  the  New  York  Statute  this  requirement  is  to  be  found  in  the 
voluntary  employment  of  the  dangerous  instruments  and  agencies  from 
which  the  injury  results.  The  statute  may,  perhaps,  be  obnoxious  to 
state  constitutional  provisions  guaranteeing  a  trial  by  jury,  in  that  the 
liability  imposed  is  measured  by  a  fixed  scale  of  compensation,  but  it 
seems  safe  to  say  that  under  the  Fourteenth  Amendment,  at  least,  its 
constitutionality  is  reasonable  clear. 


Measure  of  Damages  for  Conversion  of  Stock  by  a  Stock- 
broker.— The  relation  between  stockbroker  and  customer  in  margin 
transactions  is  an  anomalous  one  in  law.  The  customer  usually  pays 
only  a  small  part  of  the  purchase  price,  the  balance  being  advanced 
by  the  broker,  who  holds  the  stock  as  security  for  the  loan.  The 
latter  stands  in  a  fiduciary  relation  toward  the  purchaser  and  con- 
sequently is  bound  to  exercise  the  greatest  good  faith.1  Moreover, 
although  the  broker  takes  legal  title  to  the  stock  in  his  own  name, 
they  also  sustain  a  relation  of  pledgor  and  pledgee.2  As  a  result,  any 
unauthorized  sale  or  other  unlawful  disposition  of  the  stock  by  the 
broker  is  treated  as  a  conversion,  and  subjects  him  to  an  action  in 
tort.3 

The  measure  of  damages  in  such  cases  is  governed  by  two  funda- 
mental principles.  On  the  one  hand,  the  owner  must  be  fully  in- 
demnified for  the  injury  sustained;  on  the  other  hand,  the  wrong- 
doer must  not  be  permitted  to  derive  any  benefit  or  advantage  from  his 
act  and  consequently  he  must  be  compelled  to  refund  all  profits  realized 
from  such  misappropriation.4  While  in  the  case  of  chattels  having  a 
more  or  less  fixed  value,  the  plaintiff  is  sufficiently  recompensed  by 
being  allowed  the  value  of  the  article  at  the  time  of  the  conversion, 
yet  where  the  property  is  of  such  a  nature  that  its  price  is  subject 
to  constant  fluctuations,  this  measure  of  damages  would  not  afford 
him  full  compensation  if  the  market  rises  after  the  conversion.5 
As  it  is  usually  the  purpose  of  the  purchaser  to  speculate  on  the  rise 
of  the  market  rather  than  to  buy  the  stock  as  a  permanent  investment, 
the  real  injury  in  that  instance  consists  in  the  wrongful  sale  of  the 
property  at  an  unfavorable  moment  selected  by  the  broker  himself, 
and  the  consequent  loss  of  profits  that  might  have  been  gained  by  the 

"See  Chicago  v.  Cement  Co.  (1899)  178  III.  372;  People  v.  Hill  (111. 
1896)   36  L.  R.  A.  634. 

'Dos  Passos,  Stock-Brokers  and  Stock- Exchanges  102;  Haight  v. 
Haight  &  Freese  Co.  (1906)  112  App.  Div.  475,  aff'd  in  190  N.  Y.  540;  see 
Brass  v.  Worth   (N.  Y.  1863)  40  Barb.  648. 

!Dos  Passos,  Stock-Brokers  and  Stock-Exchanges  111-115;  Baker  v. 
Drake  (1876)  66  N.  Y.  518:  Gruman  v.  Smith  (1880)  81  N.  Y.  25;  Learock 
v.  Paxson  (1904)  208  Pa.  St.  602;  8  Columbia  Law  Review  488. 

3Markham  v.  Jaudon  (1869)  41  N.  Y.  235. 

4Suydam  v.  Jenkins  (N.  Y.  1850)  3  Sand.  Super.  Ct.  614. 

^Galligher  v.  Jones  (1889)  129  U.  S.  193;  Suydam  v.  Jenkins  supra; 
contra  Boylan  v.   Huguet    (1873)   8  Nev.  345. 
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customer.6  It  is,  therefore,  the  general  consensus  of  opinion  that  if 
the  stock  rises  after  the  wrongful  act,  the  damages  awarded  must 
include  in  addition  to  the  value  at  the  time  of  conversion,  compensa- 
tion for  the  loss  of  probable  profits.  The  English  rule  in  similar 
transactions  apparently  allows  as  damages  the  value  of  the  stock  at  the 
time  of  the  trial.7  This  doctrine  originally  rested  on  the  theory  that 
equity  might  compel  the  defendant  to  replace  the  stock  in  specie,8 
but  such  an  argument  is  no  longer  valid  since  at  present  specific 
performance  of  a  contract  for  the  sale  of  stock  will  not  ordinarily 
be  decreed.9  The  chief  objection  to  the  English  rule  is  found  in  the 
fact  that  the  damages  thus  obtained  depend  upon  outside  circum- 
stances rather  than  the  injury  actually  suffered  by  the  plaintiff. 
The  amount  recoverable  is,  therefore,  rendered  largely  speculative  and 
is  governed  by  extrinsic  considerations;  in  fact  the  sum  awarded  at 
a  second  trial  may  vary  from  that  allowed  at  the  first.  The  early  New 
York  doctrine,10  which  seems  to  be  followed  in  Pennsylvania,11  granted 
the  plaintiff  the  highest  market  price  reached  by  the  stock  at  any 
time  between  the  conversion  and  the  trial;  some  of  the  cases  im- 
plying, however,  that  the  action  must  have  been  commenced  within 
a  reasonable  time  after  the  conversion  and  prosecuted  with  ordinary 
diligence.  This  rule  rests  on  the  supposition  that  the  plaintiff  would 
have  continued  to  supply  the  necessary  margins  and  carry  the  stock, 
and  on  the  very  unlikely  presumption  that  he  would  have  sold  it  at 
the  precise  moment,  when  it  stood  highest.12  It  fails,  moreover,  to 
recognize  the  principle  that  an  injured  party  must  take  reasonable 
steps  to  render  his  damages  as  small  as  possible.13  This  obligation 
places  upon  the  plaintiff  a  duty  to  go  into  the  open  market  and  re- 
purchase the  same  number  of  shares  within  a  reasonable  time  after 
the  conversion,  and  his  recovery  should,  therefore,  be  based  upon  the 
amount  he  would  thus  be  called  upon  to  expend.14  In  order  to  con- 
form to  the  correct  theory,  the  New  York  courts  have  modified  their 
original  view  and  consequently  have  formulated  the  present  rule  that 
the  amount  of  recovery  should  be  detemined  by  the  highest  market 
value  reached  by  the  stock  within  a  reasonable  time  after  the  wrongful 
act  of  the  broker.15 

"Dimock  v.  U.  S.  Nat.  Bank  (1893)  55  N.  J.  L.  296;  Galligher  v.  Jones 
supra. 

TShepherd  v.  Johnson  (1802)  2  East  211;  Harrison  v.  Harrison  (1824) 
1  C.  &  P.  412;  Owen  v.  Routh  (1854)  14  C.  B.  327. 

'Shepherd  v.  Johnson  supra. 

•Story,  Eq.  Jur.  §  717;  9  Columbia  Law  Review  635. 

10Romaine  v.  Van  Allen  (1863)  26  N.  Y.  309;  Kortright  v.  Buffalo 
Commercial  Bank  (N.  Y.  1838)  20  Wend.  91;  s.  c.  (1839)  22  Wend.  348; 
Markham  v.  Jaudon  supra. 

"Bank  of  Montgomery  v.  Reese  (1856)  26  Pa.  St.  143;  Musgrave  v. 
Beckendorff  (1866)  53  Pa.  St.  310;  but  see  Huntingdon  etc.  R  R  &  Coal 
Co.  v.  English   (1878)  86  Pa.  St.  247- 

"Baker  v.  Drake  (1873)   53  N.  Y.  211. 

"Miller  v.  Mariner's  Church  (Me.  1838)  7  Greenl.  51. 

"Baker  v.  Drake  (1876)  66  N.  Y.  518;  Wright  v.  Bank  of  Metropolis 
(1888)  no  N.  Y.  237. 

"Baker  v.  Drake  (1873)  53  N.  Y.  211;  s.  c.  (1876)  66  N.  Y.  518;  Wright 
v.  Bank  of  Metropolis  supra;  Minor  v.  Beveridge  (1894)  141  N.  Y.  399. 
This  rule  is  followed  in  most  jurisdictions.  Galligher  v.  Jones  supra; 
Wiggin  v.  Federal  Stock  &  Grain  Co.  (1905)  77  Conn.  507;  Dimock  v.  U.  S. 
Nat.  Bank  supra. 


756  COLUMBIA   LAW  REVIEW. 

If,  on  the  other  hand,  the  market  value  declines  after  the  con- 
version it  has  been  said  that  the  plaintiff  is  really  benefited  by  the 
misappropriation  and  should  therefore  recover  only  nominal  dam- 
ages.18 While  it  is  true  that  in  such  a  case  the  plaintiff  is  not  actually 
injured,  to  allow  only  nominal  damages  would  violate  the  principle 
that  one  standing  in  a  fidicuary  capacity  must  not  be  permitted  to 
profit  by  a  conversion  of  the  cestui  s  property,  and  consequently  the 
recovery  should  be  based  on  the  amount  realized  by  the  defendant 
from  the  conversion.17  Inasmuch,  therefore,  as  the  suit  while  technic- 
ally in  trover  is  really  one  for  a  breach  of  trust,  damages  should  be 
assessed  in  accordance  with  the  theory  governing  such  actions.18  It 
follows,  then,  that  the  plaintiff  should  be  allowed  to  recover  not  the 
total  proceeds  of  the  sale,  but  only  the  value  of  his  interest,  which 
is  to  be  measured  by  the  difference  between  the  sum  obtained  by 
the  broker  and  the  amount  of  the  debt.19 

The  question  was  recently  passed  upon  in  Mclntyre  v.  Whitney 
(1910)  124  N.  Y.  Supp.  234.  Since  the  market  value  of  the  stock 
declined  after  the  defendant's  wrongful  act,  both  the  prevailing  and 
the  dissenting  opinions  adopted  the  rule  that  in  such  an  instance  the 
recovery  should  be  based  on  the  value  at  the  time  of  the  misappro- 
priation. Yet,  in  spite  of  the  fact  that  the  defendant  had  sold  the 
stock  for  an  amount  greater  than  the  current  value,  the  majority  of 
the  court  considered  the  market  price  as  the  basis  of  the  award.  The 
dissenting  opinion,  apparently  recognizing  that  this  result  would  per- 
mit the  defendant  to  retain  a  part  of  the  profits  of  the  conversion, 
properly  contended  that  the  measure  of  damages  should  be  the  dif- 
ference between  the  sum  realized  by  the  broker  and  the  amount  of 
the  debt.20 


Testamentary  Intent  as  Determining  the  Validity  of  Conditions 
in  Restraint  of  Marriage. — The  complexity  of  the  law  with  regard  to 
conditions  in  restraint  of  marriage  is  due  largely  to  historical  causes. 
Under  the  civil  law,  as  adopted  by  the  ecclesiastical  courts  in  the  admin- 
istration of  legacies,  all  such  restraints  were  deemed  void  as  opposed 
to  public  policy.  The  courts  of  equity,  however,  realizing  that  possibly 
this  doctrine  was  inapplicable  in  England,  and  that  it  was  obviously 
incompatible  with  common  law  principles,  were  unwilling  to  adopt  the 
civil  law  in  its  entirety.  Hesitating  on  the  other  hand  wholly  to  re- 
pudiate it,  they  attempted  by  introducing  exceptions  to  bring  it  into 
alignment  with  the  theory  of  English  law. 

As  a  result  of  the  compromise  thus  brought  about,  the  courts  while 
adhering  to  the  rule  which  condemned  all  conditions  totally  restraining 

"Colt  v.  Owens  (1882)  00  N.  Y.  368.  See  also  Gruman  v.  Smith  supra, 
and  dissenting  opinions  in  Markham  v.  Jaudon  supra. 

"Taussig  v.  Hart   (1874)   58  N.  Y.  425. 

uCf.  10  Columbia  Law  Review  250. 

"See  Barber  v.  Ellingwood  (N.  Y.  1910)   137  App.  Div.  704. 

"The  case  was  complicated  by  the  fact  that  the  customer  had  paid  off  a 
part  of  his  indebtedness  to  the  broker  after  the  conversion  but  before  its 
discovery.  The  majority  of  the  court  allowed  this  amount  to  be  included 
as  part  of  the  recovery,  while  the  dissenting  judge  argued  that  since  these 
payments  had  been  made  after  the  right  of  action  had  accrued,  they  should 
not  be  considered  in  estimating  the  damages,  but  that  they  could  be  recovered 
in  a  separate  action. 
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marriage  or  materially  lessening  its  probability,1  upheld  the  validity 
of  those  which  operated  only  in  partial  or  reasonable  restraint,  as  the 
prohibition  of  marriage  with  a  particular  person,  or  within  a  desig- 
nated class.  In  like  manner,  conditions  forbidding  marriage  before 
twenty-one,  or  without  the  consent  of  a  third  person  were  considered 
proper.2  The  one  exception  to  the  above  rules  is  to  be  found  in  those 
decisions  which  recognize  the  validity  of  conditions  wholly  restraining 
the  marriage  of  a  widow3  or  widower.4  It  is  to  be  observed,  however, 
that  in  all  these  cases  the  circumstances  have  been  such  as  to  justify 
the  inference  of  an  intent  either  to  furnish  support  for  the  legatee 
while  single,  or  to  provide  for  the  maintenance  of  minor  children,6 
rather  than  an  intent  to  prohibit  marriage  absolutely.  Even  where  the 
donee  was  the  spouse  of  another  than  the  testator6  the  courts  have  not 
hesitated  to  draw  this  inference  and,  by  executing  the  testamentary 
intent  thus  discovered,  to  avoid  the  consequences  of  the  rule  declaring 
void  all  conditions  restraining  marriage. 

The  tendency  to  escape  as  far  as  possible  the  consequences  of  this 
rule  is  further  indicated  by  the  attitude  of  the  courts  in  the  adminis- 
tration of  legacies.  Under  the  civil  law  theory  a  condition  void 
as  an  improper  restraint  on  marriage  was  wholly  disregarded,  and  con- 
sequently whether  precedent  or  subsequent,  could  not  affect  the  vesting 
or  divesting  of  the  gift.  Although  this  rule  seems  at  first  to  have 
obtained  in  England,7  the  later  decisions,  influenced  by  the  theory 
of  the  common  law,  declared  that  in  case  of  a  condition  precedent,  non- 
compliance with  its  terms  was  sufficient  to  prevent  the  gift  from  vesting 
even  though  these  terms  involved  a  void  restraint.8  However  perti- 
nently it  might  be  argued  in  this  connection  that  a  void  condition  is  no 
condition  at  all,  the  result  is  at  least  consistent  with  the  common  law 
conception  that  a  gift  cannot  vest  in  one  who  fails  to  answer  the 
description  indicated  by  the  terms  upon  which  it  is  made. 

In  dealing  with  such  stipulations  when  presented  in  the  form  of 
conditions  subsequent,  an  even  more  marked  tendency  to  avoid  the 
consequences  of  the  civil  law  theory  is  evidenced.  Thus,  if  the  re- 
straint was  partial  and  therefore  valid,  the  courts,  by  an  application 
of  the  so-called  "in  terrorem,"  doctrine,  allowed  the  legatee  to  retain 
the  property  even  after  breach  unless  there  was  a  gift  over,  in  which 
case  it  passed  to  the  person  next  entitled.9     Although  the  exact  basis 

'Lowe  v.  Peers  (1768)  4  Bur.  2225;  Morley  v.  Rennoldson  (1843)  2 
Hare  570;  2  Pomeroy  Eq.  Jur.  §  933. 

'Fry  v.  Porter  (1669)  Ch.  Cas.  138;  Scott  v.  Tyler  (1788)  2  Br.  431, 
2  Dick.  712;  Stackpole  v.  Beaumont  (1796)  3  Ves.  89;  Jenner  v.  Turner 
(1880)  L.  R.  16  Ch.  Div.  188. 

'Barton  v.  Barton  (1694)  2  Vern.  308;  Phillips  v.  Medbury  (1829)  7 
Conn.  568;  Gough  v.  Manning  (1866)  26  Md.  347. 

4Allen  v.  Jackson  (1875)  L.  R.  1  Ch.  Div.  399;  Bostick  v.  Blades  (1882) 
59  Md.  231. 

5See  Newton  v.  Marsden  (1862)  2  J.  &  H.  356. 

'Allen  v.  Jackson  supra;  Newton  v.  Marsden  supra. 

TSee  Reynish  v.  Martin   (1746)   3  Atk.  330. 

"Stackpole  v.  Beaumont  supra;  Clifford  v.  Beaumont  (1828)  4  Russ.  325; 
Young  v.  Furze  (1857)  8  De  G.  M.  &  G.  756. 

"Cullen  v.  Ready  (1743)  2  Atk.  587;  Lloyds  v.  Branton  (1817)  3  Mer. 
108.    A  residuary  clause  in  the  will  is  not  a  gift  over  within  the  meaning 
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of  this  rule  is  not  clear,  two  arguments  are  offered  in  its  justification. 
On  the  one  hand,  it  is  said  that  the  rights  of  the  legatee  over  impera- 
tively demand  that  the  legacy  be  forfeited  after  the  condition  is  broken. 
On  the  other  hand,  the  absence  of  a  gift  over  is  considered  as  justifying 
an  inference  that  the  stipulation  was  intended  not  as  a  real  condition, 
the  breach  of  which  should  divest  the  gift,  but  rather  as  a  threat  to  pre- 
vent the  legatee  from  disregarding  the  testator's  wishes.10  To  so  inter- 
pret the  meaning  of  the  condition  obviously  does  violence  to  the  actual 
expression  of  the  testator,  yet  such  seems  to  be  the  construction  most 
frequently  adopted  by  the  courts.  The  very  fact  of  its  introduction 
is,  at  any  rate,  indicative  of  a  growing  tendency  to  preserve  to  the  donee 
his  gift  by  finding,  if  possible,  a  testamentary  intent  in  the  execution 
of  which  this  result  can  be  accomplished. 

In  the  recent  case  of  Knosk  v.  Knoslc  (Mo.  1910)  129  S.  W.  666, 
the  testator  devised  property  to  his  daughter,  subject,  however,  to  a 
condition  that  in  the  event  of  her  marriage  a  part  of  the  property 
should  pass  to  her  sisters.  The  court  construed  the  stipulation  as  a 
condition  subsequent,  and  declared  it  void  as  contrary  to  public  policy. 
Although  the  result  is  in  accord  with  the  attitude  manifested  by  the 
courts  in  the  early  decisions,  it  undoubtedly  results  in  a  situation 
which  was  not  contemplated  by  the  testator  and  which  could  have  been 
avoided  had  he  used  words  indicating  a  limitation  rather  than  a  con- 
dition, for  while  the  latter  are  declared  void  the  former  are  universally 
considered  proper.11  It  is  of  course  arguable  that  in  practice  no  such 
distinction  should  be  observed  since  both  operate  to  deprive  the  donee 
of  the  property  after  breach,  and  since  the  one  is  as  effective  as  the 
other  to  restrain  marriage.  In  legal  theory,  however,  the  operation  of  a 
condition  is  wholly  unlike  that  of  a  limitation  for  while  the  latter  marks 
the  end  of  an  estate  the  former  operates  to  cut  it  off  before  its  natural 
termination.  In  view  of  the  desire  of  the  courts  to  effectuate  wherever 
possible  the  testator's  intention  is  not  strange  that  they  seized  upon 
this  technical  distinction  in  order  to  support  the  limitation.  This 
position,  moreover,  is  not  entirely  without  reason  for  it  may  well  be 
argued  that,  whereas  the  imposition  of  a  condition  indicates  a  testa- 
mentary intent  to  restrain  marriage,  a  limitation  merely  evidences  a 
purpose  to  furnish  support  during  celibacy.  Obviously,  this  contention 
is  convincing  only  if  the  rule  prohibiting  such  restraints  is  aimed  at 

of  this  rule,  Garret  v.  Pritty  (1693)  2  Vern.  293,  unless  it  is  expressly 
provided  that  the  legacy  shall  fall  into  the  residue  after  breach.  Lloyd  v. 
Branton  supra.  The  in  terrorem  doctrine  is  limited  to  legacies  and  never 
applied  to  devises,  see  Jenner  v.  Turner  supra,  which  were  administered 
under  the  strict  common  law  principles  as  applied  to  conditions,  unaffected 
by  the  influence  of  the  ecclesiastical  courts. 

10Lloyds  v.  Branton  supra.  Some  courts  have  applied  the  in  terrorem 
doctrine  in  the  case  of  a  legacy  to  a  widow,  Hoopes  v.  Dundas  10  Pa.  St. 
75,  but  the  authorities  on  this  point  are  divided.  See  Phillips  t.  Medbury 
supra.  And  see  ex  parte  Dickson's  Trusts  (1850)  1  Sim.  [n.  s.]  37,  in 
which  Wigram,  V.-C.  wholly  repudiates  the  in  terrorem  doctrine  as  applied 
to  conditions. 

"Arthur  v.  Cole  (1880)  56  Md.  100;  Selden  v.  Keen  (Va.  1876)  27 
Gratt.  576;  Heath  v.  Lewis  (1853)  3  De  G.  M.  &  G.  954.  See  Jones  v. 
Jones  (1876)  L.  R.  1  Q.  B.  Div.  279  and  the  dictum  of  Wigram  V.-C.  in 
Morley  v.  Rennoldson  supra. 
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the  purpose  rather  than  at  the  results  of  the  condition,  and  this  is  the 
position  taken  by  some  of  the  later  decisions.12 

Such  has  been  the  result  even  where  the  courts  have  construed  the 
stipulation  as  a  condition  and  consequently  it  has  been  held  that  if  an 
intention  to  support,  rather  than  to  restrain  marriage,  can  be  dis- 
covered the  condition  will  be  upheld  even  though  it  incidentally  tends 
to  restrain.13  In  view  of  the  liberal  attitude  manifested  in  these 
decisions,  the  court  in  the  case  under  discussion,  although  it  felt  bound 
to  construe  the  language  as  importing  a  condition,  might  have  inter- 
preted it  as  a  provision  intended  to  furnish  maintenance  until  mar- 
riage, and  therefore  valid,  thus  accomplishing  the  result  desired  by  the 
testator. 


Admissibility  of  Evidence  res  inter  alios  acta. — The  rule  that  evi- 
dence of  res  inter  alios  acta  is  inadmissible1  has  become  subject  to  so 
many  exceptions  that,  as  a  principle  of  general  application,  its  value 
has  been  considerably  diminished.  Viewed  solely  from  the  standpoint 
of  its  inherent  relevancy  such  evidence  surely  is  not  under  all  cir- 
cumstances to  be  deemed  inadmissible,2  for  the  term  relevancy  does 
not,  strictly  speaking,  connote  the  necessity  of  absolutely  conclusive 
proof.3  Logically,  it  need  have  only  such  probative  value  as  will  rea- 
sonably tend  to  justify  the  conclusion  in  support  of  which  it  is  offered.4 
It  is,  of  course,  obvious  that  proof  of  a  pre-existing  fact  which,  though 
similar  to  that  in  issue,  has  no  causal  connection  therewith  does  not 
necessarily  determine  the  character  of  the  one  in  question  and  to  this 
extent  such  evidence  may  properly  be  considered  irrelevant.  It  is  true, 
nevertheless,  that  a  previous  act,  omission  or  result,  may  be  so  charac- 
terized by  a  particular  mental  attitude  or  peculiar  physical  condition 
of  the  thing  producing  the  result  that  the  continuance  of  such  attitude 
or  condition  becomes  probable  upon  proof  of  a  later  similar  act.  Thus, 
having  established  the  existence  of  a  particular  plan,5  habit6  or  custom,7 
proof  of  specific  acts  done  in  accordance  therewith  .raises  a  presump- 
tion that  subsequent  similar  acts  are  also  the  result  of  the  same  mental 
attitude.  In  like  manner,  evidence  of  frequent  accidents  at  a  given 
place  is  pertinent  in  an  inquiry  as  to  its  dangerous  character8  and  proof 
of  negligence9  or  due  care10  under  given  conditions,  although  by  no 

"Jones  v.  Jones  supra;  Mann  v.  Jackson  (1892)  84  Me.  400;  and  see 
Selden  v.  Keen  supra;  cf.  Cooper  v.  Remsen  (1821)  5  Johns.  Ch.  459; 
Thayer  v.  Spear  (1855)  58  Vt  327. 

"Jones  v.  Jones  supra;  Mann  v.  Jackson  supra. 

'Holcombe  v.  Hewson  (1810)  2  Campb.  391;  Delamotte  v.  Lane  (1840) 
9  C.  &  P.  261. 

*Darling  v.  Westmoreland   (1872)   52  N.  H.  401. 

*Lane  V.  B.  &  A.  R.  R.  Co.   (1873)    112  Mass.  455- 

*Shea  v.  City  of  Lowell   (Mass.  1864)  8  Allen  136. 

•Hoxie  v.  Home  Ins.  Co.    (1864)   32  Conn.  21. 

'Smock  v.  Smock  (1856)   n  N.  J.  Eq.  153- 

TPierson  v.  Atlantic  Nat.  Bank   (1879)    77  N.  Y.   304. 

"District  of  Columbia  v.  Armes  (1882)  107  U.  S.  519;  Quinlan  v.  City 
of  Utica  (N.  Y.  1877)   11  Hun.  217. 

•Parkinson  v.  Nashua  &  Lowell  R.  R.  Co.   (1881)  61  N.  H.  416. 

"Davis  v.  The  Railroad    (1894)   68  N.  H.  247- 
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means  conclusive,  is  of  importance  as  being  indicative  of  the  probable 
quality  of  a  particular  act  done  under  like  circumstances.  It  is  ap- 
parent, therefore,  that  evidence  res  inter  alios  acta  often  has  a  definite 
probative  value  and  consequently  is  clearly  relevant.11 

The  true  reason  for  its  rejection  is,  then,  in  many  cases,  that  the 
introduction  of  circumstances  collateral  to  the  real  point  in  issue 
operates  not  only  to  confuse  the  jury12  but  also  to  place  upon  the  oppo- 
site party  the  necessity  of  meeting  issues  as  to  which  he  cannot  properly 
be  prepared.13  Obviously,  however,  such  evidence  is  not  always  objec- 
tionable on  this  ground  for  if  it  is  readily  apparent  that  the  circum- 
stances of  each  case  are  identical  with  the  one  in  question  no  such 
complication  results.14  Moreover,  when  it  is  sought  to  show  the  con- 
sequences of  a  given  condition  with  respect  to  the  average  man  proof 
of  previous  occurrences  does  not  necessarily  raise  collateral  issues,  pro- 
vided always  the  number  of  instances  introduced  is  sufficiently  large 
to  justify  a  disregard  of  possible  variations  in  individual  cases.  Diffi- 
culty arises,  therefore,  only  when  the  absence  or  presence  of  compli- 
cating elements  must  be  established  in  order  to  determine  the  actual 
baring  of  the  evidence  upon  the  fact  to  be  proved. 

Even  assuming  that  the  nature  of  the  evidence  is  such  as  to  raise 
collateral  issues  the  weight  of  this  objection  as  an  argument  against 
its  admission  would  seem  to  vary  inversely  with  its  probative  force. 
Thus,  if  its  pertinency  is  slight  the  court  may  properly  exclude  it15 
whereas  if  it  tends  strongly  to  establish  the  point  in  issue  its  value  as 
a  means  of  proof  should  overcome  the  objections  arising  from  the 
practical  difficulties  attendant  upon  its  introduction.16  Moreover,  be- 
cause of  the  necessity  arising  from  the  lack  of  better  proof,  these 
objections  may  likewise  be  surmounted,  even  where  the  probative  force 
of  the  evidence  is  slight.17  The  question  is,  therefore,  one  addressed 
primarily  to  the  discretion  of  the  court.18 

In  a  recent  case,  Robbins  v.  Lewiston,  A.  &  W.  St.  Ry.  (Me.  1910) 
77  Atl.  537,  the  plaintiff  offered  evidence  of  numerous  negligent  acts 
on  the  part  of  an  employee  to  show  (1)  his  incompetency,  (2)  the  mas- 
ter's knowledge  of  such  incompetency  and  consequent  lack  of  due 
care  in  retaining  the  servant  in  his  employ.  Surely,  having  conceded 
the  negligent  character  of  the  acts  in  question  evidence  of  this  nature 
would  be  indicative  of  the  employee's  general  attitude  toward  his  work 
and  therefore  of  his  unfitness  properly  to  perform  his  duties.  In  the 
same  way,  it  may  be  said  to  raise  a  presumption  that  the  master  must 

"Lowenstein  v.  Lombard  Ayres  Co.  (1900)  164  N.  Y.  324 ;  Folsom  v. 
Concord  &  Montreal  R.  R.   (1896)  68  N.  H.  454. 

12Wise  v.  Ackerman   (1892)    76  Md.  375. 

"Dalton  v.  C,  R.  I.  &  P.  Ry.  Co.  (1901)  114  Iowa.  257;  Temperance 
Hall  Ass'n.  v.  Giles  (1869)  33  N.  J.  L.  260;  Jamieson  v.  Elevated  Ry. 
(1895)    147   N.   Y.  322. 

"See  District  of  Columbia  v.  Armes  supra. 

"Dalton  v.  C,  R.  I.  &  P.  Ry.  Co.  supra;  Spiva  v.  Stapleton  (1861)  38 
Ala.   171;  Odell  v  Rogers   (1878)   44  Wis.   136. 

"See  Shea  v.  City  of  Lowell  supra. 

"Sheldon  v.  H.  R.  R.  R.  Co.  (1856)  14  N.  Y.  218;  Grand  Trunk  R.  R. 
Co.  v.  Richardson  (1875)  91  U.  S.  454!  Cox  v.  C.  &  N.  W.  Ry.  Co.  (1900) 
92  111.  App.  15;  City  of  Chicago  v.  Doolan  (1900)  99  111.  App.  143. 

"Emerson  v.  Lowell  Gas  Light  Co.  (Mass.  1863)  6  Allen  146;  Isbell 
v.  N.  Y.  &  N.  H.  R  R.  Co.   (1857)  25  Conn.  556. 
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have  had  actual  knowledge  of  the  employee's  inefficiency;19  but  it  is 
conceived  that,  to  be  properly  admissible  for  this  last  purpose,  the  num- 
ber of  acts  should  be  much  larger  than  for  the  former,  in  order  that 
the  possibility  that  none  of  them  was  brought  to  the  master's  attention 
be  eliminated.  The  court  seems,  however,  to  have  considered  that  the 
inquiry  of  primary  importance  was  whether  the  employer  should,  by 
an  exercise  of  reasonable  care,  have  known  of  its  servant's  incom- 
petency. Under  this  theory  of  the  case,  proof  even  of  a  comparatively 
small  number  of  instances  of  negligent  conduct  would  be  requisite.20 
It  seems,  therefore,  that  under  the  circumstances  the  court  properly 
held  the  evidence  admissible.21 


The  Necessity  of  Privity  in  Adverse  Possession  Under  the 
Statute  of  Limitations. — At  common  law  mere  possession  was  pro- 
tected against  all  the  world  except  the  true  owner,1  and  when  the 
latter's  claim  was  barred  this  possession  ripened  into  a  full  and  in- 
defeasible title.2  From  the  first  the  theory  of  the  English  Statutes 
of  Limitations  was  that  the  owner's  right  of  action  was  destroyed 
unless  he  could  show  seisin  since  a  fixed  date,3  or,  later,  possession 
within  a  certain  number  of  years.  The  law  looked  to  the  demerit 
of  the  claimant  who  had  long  neglected  his  claim,  rather  than  to 
the  character  of  the  occupancy  meanwhile,  or  the  merit  of  the 
possessor.4  Since,  however,  lack  of  possession  on  the  part  of  the 
owner  was  not  sufficient  to  set  the  statute  running,5  an  actual  ouster 
was  necessary,  and  the  possession  must  have  been  adverse  to  the 
owner's  title.6  Given,  then,  an  ouster  and  adverse  possession,  it  follows 
from  the  above  theory  of  the  statute,  that  after  the  lapse  of  the  period 
of  limitation  a  full  title  was  vested  in  the  occupant,  subject  to  the 
action  in  ejectment  of  any  intermediate  occupant  who  had  been 
ousted,7  but  totally  irrespective  of  the  number  and  connection  of  adverse 
possessions  meantime.8  It  would  seem,  then,  that  the  courts  were  not 
in  strictness  bound,  under  this  theory,  to  require  that  for  the  run- 
ning of  the  statute  there  should  be  unbroken  continuity  of  adverse 
possession.     The  English  cases  decided  under  the  statute  of  21  Jac. 

10Shaw  v.  Chicago  etc.  Ry.   Co.    (1900)    123  Mich.  629. 

20Stoll  v.  Daly  Mining  Co.  (1899)  19  Utah  271;  Pittsburgh  etc.  Ry.  Co. 
v.  Ruby   (1871)   38  Ind.  294. 

"Chapman  v.  Erie  Ry.  Co.  (1874)  55  N.  Y.  579;  Baltimore  &  O.  R  R 
Co.  v.  Camp   (1895)   65  Fed.  952. 

'Doe  v.  Dyeball  (1829)  Moo.  &  M.  346;  Asher  v.  Whitlock  (1865) 
L.  R  1  Q.  B.  1;  Perry  v.  Clissold  (1906)  L.  R.  [1907]  App.  Cas.  73. 

2Ames,  Disseisin  of  Chattels  3  Harv.  L.  Rev.  318-321,  and  citations. 

'3  Cruise  Dig.   539. 

4Ames,  Disseisin  of  Chattels  supra  318;  Doe  v.  Carter  (1846)  9  Q.  B. 
863. 

"McDonnell  v.  McKinty  (1847)   10  Ir.  L.  R.  514. 

'Reading  v.  Royston  (1701)  2  Salk.  423;  Jackson  v.  Parker  (N.  Y.  1802) 
3  Johns.  Cas.  124. 

TAsher  v.  Whitlock  supra. 

"Ames,  Disseisin  of  Chattels  supra  323-325;  Doe  v.  Carter  supra.  See 
also  Day  v.  Day   (1871)   L.  R.  3  P  C.  751,  761. 
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1  c.  16,  which  is  the  model  for  the  American  statutes,9  seem  to  be 
silent  upon  the  subject,  but  this  is  perhaps  to  be  expected,  since  in  an 
old  and  densely  populated  country  a  break  in  continuity  would  be  un- 
likely to  occur.10 

In  America,  on  the  other  hand,  in  early  times  the  existence  of 
vast  tracts  of  vacant  land  and  the  fluctuating  character  of  the  popula- 
tion must  often  have  led  to  the  occupation  of  land  and  its  abandon- 
ment in  a  sense  unknown  to  the  common  law.11  Under  such  circum- 
stances the  requirement  of  continuity  in  adverse  possession  seems 
proper,  and  is,  in  fact,  universally  insisted  on  by  the  American  courts. 
There  is,  however,  considerable  diversity  as  to  what  shall  constitute 
the  requisite  continuity — as  to  when  "tacking"  shall  be  allowed.  The 
doctrine  of  Massachusetts,12  New  York,13  and  Tennessee,14  is  that  be- 
tween successive  adverse  occupants  there  must  be  a  privity  of  estate 
arising  from  some  relation  such  as  ancestor  and  heir  or  grantor  and 
grantee.  Some  states  hold,  however,  that  a  mere  parol  agreement  is 
sufficient,15  while  others  require  only  that  there  be  no  hiatus  in  the 
adverse  possession.16  South  Carolina  alone  allows  "tacking"  only  in 
the  case  of  ancestor  and  heir.17  If  there  is  no  hiatus,  the  courts 
of  North  Carolina18  and  Tennessee19  will  presume  a  grant  from 
lapse  of  time;  but  this  proceeds  on  a  principle  entirely  distinct  from 
the  Statute  of  Limitations.20  Of  these  doctrines,  it  would  seem  that 
the  requirement  of  mere  continuity,  without  privity,  is  nearest  to 
the  common  law  rule,  and  is  much  the  same  in  practical  effect,  since 
as  above  indicated,  in  England  such  continuity,  whether  or  not  essen- 
tial on  strict  theory,  seems  in  fact  to  have  resulted  from  circum- 
stances. Moreover,  this  theory  appears  best  to  serve  the  purpose  of 
the  statutes,  by  most  effectually  quieting  stale  claims  which,  were 
privity  required,  might  long  survive  to  the  detriment  of  the  public 
good.21  Further,  the  fiction  of  the  revival  of  the  owner's  possession 
between  successive  disseisins,  upon  which  the  privity  doctrine  is 
based,22  is  a  distortion  of  the  true  meaning  of  the  terms  possession  and 
disseisin,23  in  cases  where  there  is  no  hiatus  in  the  adverse  occupancy, 
and  is  quite  inconsistent  with  the  established  doctrine  that  the  dis- 

"Ames,  Disseisin  of  Chattels  supra  321. 

10See  Taylor  v.  Burnsides  (Va.  1844)   1  Gratt.  169. 

"See  Potts  v.  Gilbert  (U.  S.  C.  C.  1819)  3  Wash.  475. 

"Sawyer  v.  Kendall   (Mass.  1852)    10  Cush.  241. 

"Jackson  v.  Leonard  (N.  Y.  1824)  9  Cow.  653. 

MMarr  v.  Gilliam  (Tenn.  i860)   1  Cold.  488. 

"Cunninghan  v.  Patton  (1847)  6  Pa.  St.  355;  McNeely  v.  Langan  (1871) 
22  Oh.  St.  32;  Crispen  v.  Hannovan  (1872)  50  Mo.  536;  Illinois  Steel  Co.  v. 
Budzisz    (1900)    106  Wis.  499. 

"Shannon  v.  Kinney  (Ky.  1817)  1  Marsh  2;  Fanning  v.  Wilcox  (Conn. 
1808)  3  Day.  258.  And  see  Kipp  v.  Synod  of  Toronto  (1873)  33  U.  C.  Q.  B. 
220. 

"King  v.  Smith  (S.  C.  1838)  Rice  10;  Williams  v.  McAliley  (S.  C. 
1840)   Cheves  200. 

"Davis  v.  McArthur  (1878)   78  N.  C.  357. 

"Scales  v.  Cockrill   (Tenn.  1859)  3  Head  432. 

"Marr  v.  Gilliam  supra;  Reed  v.  Earnhart  (N.  C.  1849)  10  Ired.  516. 

"Lewis  v.  Marshall  (1831)  5  Pet.  470. 

"Sawyer  v.  Kendall  supra. 

"Bouvier,   Law   Dictionary,  titles   "Possession,"   "Seisin,"   "Disseisin." 
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seisor's  possession  gives  him  a  right  of  action  in  ejectment  against  one 
by  whom  he  in  turn  has  been  ousted.24  The  requirement,  then,  of  any 
privity  beyond  mere  continuity  seems  unwarranted,25  except  on  the 
supposition,  which  seems  to  suggest  the  only  explanation  of  the  privity 
doctrine,  that  the  emphasis  is  now  laid  upon  a  long  and  meritorious 
possession  rather  than  on  the  demerit  of  the  claimant  as  at  common  law. 
In  a  recent  Michigan  case,  Sheldon  v.  Mich.  Cent.  R.  Co.  (1910) 
126  N.  W.  1056,  the  railroad  fenced  in  only  twenty  to  thirty  feet  of  a 
right  of  way  extending  fifty  feet  on  each  side  of  the  center  line  of 
its  track.  The  remaining  twenty  to  thirty  feet  was  occupied  for  less 
than  the  statutory  period  by  each  of  the  successive  owners  of  an 
adjoining  tract,  the  tenancies  of  the  last  two  alone  amounting  to- 
gether to  more  than  the  statutory  period.  The  whole  right  of  way, 
however,  was  excepted  in  the  conveyances  from  each  to  his  successor. 
The  possession  of  each  occupant  being  adverse  to  the  railroad's 
title,26  there  was  no  hiatus,  and  the  court,  being  evidently  bound  by 
no  authority  in  the  state,27  was  free  to  adopt  the  better  rule  by  de- 
claring that  the  railway's  claim  was  barred  under  the  Statute  of 
Limitations.  The  majority,  however,  assumed  that  privity  was 
requisite,  and  held  that  as  to  the  disputed  strip  there  was  in  fact 
no  such  privity.  In  the  words  of  a  case  cited  in  the  majority  opinion, 
the  claimant,  it  would  seem,  showed  that  in  fact,  "the  possession  of 
the  disputed  strip  was  delivered  to  him  as  a  part  of  the  land  sold 
and  conveyed."28  Upon  the  ground,  then,  that  privity  is  not  essen- 
tial, and  perhaps  upon  the  further  ground  that  if  required  it  was  in 
fact  present,  the  decision  seems  to  be  open  to  criticism. 


Rights  and  Liabilities  of  the  Undisclosed  Principal. — It  is  a 
fundamental  principle  of  the  law  of  contracts,  that  a  promise  from  A 
to  B,  induced  by  a  consideration,  is  enforceable  only  by  B  the  promisee 
against  A  the  promisor.1  Yet  if  B  was  acting  for  a  principal  Y  but  did 
not  disclose  the  fact  of  the  agency,  the  law  would  allow  Y  to  sue  upon 
the  contract  in  his  own  name;2  and  if  A  were  likewise  acting  for  an 
undisclosed  principal  X,  Y  might  have  his  action  against  X  to 
recover  damages  for  the  breach  of  the  agreement  made  by  A  with  B.s 
It  is  evident  that  this  rule  is  inconsistent  with  the  theory,  that  a  party 

24Asher  v.  Whitlock  supra;  Ames,  Disseisin  of  Chattels  supra  325,  note. 
"Ames,  Disseisin  of  Chattels  supra.  325. 

"See  Crary  v.  Goodman  (i860)  22  N.  Y.  170;  Grube  v.  Wells  (1871)  3 
Gray  Cas.  85,  note. 

"No  authority  is  cited. 

BHumes  v.  Bernstien   (1882)  72  Ala.  546. 

'Anson,  Contracts    (8th  ed.)   275. 

"Sullivan  v.  Schailor  (1898)  70  Conn.  73s;  Buchanan  v.  Cleveland  Lin- 
seed Oil  Co.  (1898)  91  Fed.  88;  Prichard  v.  Budd  (1896)  76  Fed.  710; 
Propeller  Tow-Boat  Co.  of  Savannah  v.  Western  Union  Telegraph  Co. 
(1905)  124  Ga.  478.  See  Noel  v.  Atlas  Portland  Cement  Co.  (1906)  103 
Md.  209. 

This  rule  does  not  apply  to  sealed  instruments.  Van  Dyke  v.  Van 
Dyke   (1905)    123  Ga.  686. 

'See  Higgins  v.  Senior  (1841)  8  Mees.  &  W.  834.  Suits  by  the  third 
party  against  the  undisclosed  principal  were  maintained  in  Lindeke  Land 
Co.  v.  Levi  (1899)  76  Minn.  364;  Phillips  v.  International  Text  Book 
Co.  (1904)  26  Pa.  Super.  Ct.  230;  Greenberg  v.  Palmieri  (1904)  71  N.  J. 
L.  83;  Kayton  v.  Barnett   (1899)   116  N.  Y.  625. 
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may  determine  with  whom  he  will  contract  and  cannot  have  another 
person  thrust  upon  him  without  his  consent.*  Nevertheless,  the  rule  of 
law  that  confers  on  the  undisclosed  principal  the  rights,  and  subjects 
him  to  the  liabilities  of  the  contract  made  for  his  benefit  by  an  author- 
ized agent,  is  defensible  on  grounds  of  justice  and  policy.5  Certainly 
it  seems  just  and  politic  that  the  person  who  was  the  prime  cause  of  the 
inception  of  the  contract  and  who  has  received  or  expects  to  receive  its 
benefits,  should  be  ultimately  responsible  for  its  performance.  But  the 
propriety  of  subjecting  an  undisclosed  principal  to  the  liability  of  a 
contract  which  is  not  only  unauthorized  but  expressly  prohibited,  is  not 
as  apparent.  That  such  a  liability  exists,  however,  is  the  determination 
of  the  English  Court  in  the  case  of  Kinahan  &  Co.  Ltd.  v.  Parry  and 
others  (1910)  102  L.  T.  826,  where  the  owners  of  a  hotel  were  adjudged 
liable  for  the  price  of  whiskey  purchased  by  their  manager  in  contra- 
vention of  their  instructions,  on  the  theory,  apparently,  that  once  the 
relation  of  principal  and  agent  is  established,  the  same  rights  and  lia- 
bilities attach  and  the  same  rules  of  law  operate,  as  in  the  case  of  a  dis- 
closed principal.6 

Even  if  the  position  of  an  undisclosed  principal  upon  discovery  of 
the  agency  is  considered  as  assimilated  to  that  of  the  disclosed  prin- 
cipal, the  result  reached  by  the  court  would  not  necessarily  follow  from 
that  fact  alone.  The  liability  of  the  disclosed  principal  on  a  contract 
made  by  his  authorized  agent,  rests  in  the  intention  of  all  the  parties 
that  he  should  be  bound.7  The  agent  is  legally  the  mechanical  con- 
trivance by  means  of  which  the  minds  of  the  principal  and  of  the  third 
party  meet.8  When,  however,  the  agent  oversteps  his  authority  it  is 
clear  that  there  can  be  no  such  meeting  of  the  minds.  In  such  circum- 
stances the  liability  of  the  principal  depends  not  on  the  law  of  con- 
tracts, nor  on  the  law  of  agency,  but  on  the  theory  of  estoppel.9  If  the 
principal  has  clothed  the  agent  with  such  apparent  authority  that  the 
third  party  was  justified  in  assuming  that  he  had  power  to  act  in  the 
particular  transaction  then  the  principal  will  not  be  heard  to  say  that 
he  had  not  authorized  the  contract.10 

Where  the  fact  of  the  agency  is  concealed,  the  situation  is  essen- 
tially different.  The  only  contract,  in  strict  legal  theory,  being  between 
the  agent  and  the  third  party,11  the  undisclosed  principal  can  sue  and 
be  sued  in  assumpsit,  only  by  the  introduction  of  a  fiction  that  since 
the  mind  of  the  agent  is  the  mind  of  the  principal,  the  contract  is  the 
contract  of  the  principal.12  Where,  however,  the  agent  was  forbidden 

"Boston  Ice  Co.  v.   Potter   (1877)    123  Mass.  28. 

"See  opinion  of  Lindley  J.  in  Keighley  etc.  Co.  v.  Durant  L.  R.  [1901] 
A.  C.  240.  See  James  Barr  Ames,  Undisclosed  Principal — His  Rights  and 
Liabilities   18  Yale  Law  Jour.  443. 

"Watteau  v.  Fenwick  (1893)   1  Q.  B.  346. 

'See    Story,    Agency    (8th    ed.)    512. 

8See  Spooner  v.  Browning  [1898]  1  Q.  B.  528;  Huff  cut,  Agency  (2nd 
ed.)    128. 

"Huffcut,  Agency  (2nd  ed.)   129. 

"Johnson  et  al.  v.  Hurley  (1893)  115  Mo.  513;  Clark  &  Skyles,  Agency 
1000;  Huffcut,  Agency   (2nd  ed.)    128,   129. 

"Huffcut,  Agency   (2nd  ed.)    161. 

"Kayton  v.  Barnett  supra;  Clark  &  Skyles,  Agency  1008 ;  O.  W.  Holmes 
Jr.,  The  History  of  Agency,  4  Harv.  L.  Rev.  345,  5  Harv.  L.  Rev.  I. 
See,  however,  article  by  William  Draper  Lewis  9  Columbia  Law  Review 
116,   127-135- 
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to  enter  into  the  agreement,  the  fiction  of  identity  of  mind  is  incom- 
patible with  the  fact  of  prohibition,  and  the  liabilities  of  the  undis- 
closed principal,  like  that  of  a  disclosed  principal  whose  agent  has  ex- 
ceeded his  authority,  is  to  be  supported,  if  at  all,  upon  the  theory  of 
estoppel.  That  this  theory  is  inapplicable  to  the  ordinary  case  of  un- 
disclosed principal  is  evident,  because  neither  the  principal  nor  the 
agent  has  by  word  or  conduct  made  any  representation  upon  which  the 
third  party  had  reason  to  rely  and  which  must  be  repudiated  in  order 
that  the  principal  shall  not  be  held  liable  upon  the  contract.18  It  would 
seem,  therefore,  that  since  the  facts  necessary  to  constitute  an  estoppel 
are  wanting,  the  rule  that  the  principal  is  liable  upon  all  contracts  made 
within  the  apparent  scope  of  his  agent's  authority  would  lose  its  justi- 
fication where  the  fact  of  the  agency  is  not  disclosed.  In  arriving  at 
the  opposite  conclusion,  the  English  Court14  has  failed  to  apply  the 
rule  with  due  regard  to  its  underlying  principles  and,  although  the 
result  may  perhaps  be  in  accordance  with  the  conception  of  justice  and 
policy  which  supports  the  general  liability  of  the  undisclosed  principal, 
the  decision  is  insupportable  upon  strict  theory. 


Eights  of  a  Mortgagee  Against  a  Grantee  who  Assumes  Pay- 
ment of  the  Mortgage  Debt. — In  determining  the  principles  upon 
which  to  base  the  rights  of  a  mortgagee  against  one  who,  upon  a 
conveyance  of  the  mortgaged  premises,  assumes  payment  of  the  mort- 
gage debt,  the  courts  are  not  in  accord.  Thus,  in  some  jurisdictions 
the  mortgagee  may  proceed  directly  against  the  grantee  at  law,1  while 
in  others  he  is  permitted  to  avail  himself  of  the  promise  only  by  way 
of  the  equitable  doctrine  of  subrogation.2 

The  former  of  these  views  being  a  direct  application  of  the  doctrine 
which  allows  a  third  person  to  sue  on  a  contract,  although  he  is  a 
stranger  both  to  the  promise  and  to  the  consideration,  finds  no  justifi- 
cation, whatever  the  true  theory  of  assumpsit,3  in  the  law  of  pure 
contracts,  and  with  a  single  exception,  long  since  overruled,4  this  has 
always  been  recognized  in  England.5  In  this  country,  however,  prob- 
ably because  of  the  influence  exerted  by  arguments  of  justice  and 
expediency,6  the  courts,  excepting  only  those  of  Massachusetts,7  recog- 

13"In  making  the  contract  the  agent  has  said :  'I  am  responsible.'  This 
is  not  a  misrepresentation;  he  is  responsible."  9  Columbia  Law  Review 
121. 

"Kinahan  v.  Parry  supra:  Watteau  v.  Fenwick  supra;  cf.  Daun  v. 
Simmons    (1879)    4*    L.   T.   783. 

'Kramer  v.  Gardner  (1908)  104  Minn.  370;  Dean  v.  Walker  (1883)  107 
111.  540;  Gifford  v.  Corrigan  (1889)    117  N.  Y.  257. 

'Keller  v.  Ashford   (1890)    133  U.  S.  610. 

*Wald's  Pollock  on  Contracts  (3rd  ed.)  241 ;  Ames,  History  of  Assumpsit 
2  Harv.  L.  Rev.  14 ;  Langdell,  Summary  of  Contracts  §§  45,  46,  63. 

*Dutton  v.  Poole  (1677)  2  Lev.  210;  Tweddle  v.  Atkinson  (1861)  1  B. 
&  S.  392. 

'Price  v.  Easton  (1833)  4  B.  &  A.  433;  In  re  Chemical  Co.  (1883)  L.  R. 
25  Ch.  D.  103. 

"Professor  Williston  in  Wald's  Pollock  on  Contracts   (3rd  ed.)  242. 

7Bank  v.  Rice  (1871)  107  Mass.  37;  Mellen  v.  Whipple  (Mass.  1854) 
I  Gray  317;  Marston  v.  Bigelow  (1889)  150  Mass.  45;  Borden  v.  Boardman 
(1892)  157  Mass.  410.  But  see  Bank  v.  Insurance  Co.  (1896)  166  Mass. 
189. 
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nize  in  a  third  party  a  definite  contractual  right  flowing  from  an  obli- 
gation undertaken  for  his  benefit.8  In  reaching  this  result,  the  courts 
attempted  to  bring  the  beneficary's  anomalous  position  into  conformity 
with  the  only  relation  for  which  principle  and  precedent  had  hitherto 
made  provision,  and  consequently  it  was  necessary  to  resort  to  forced 
analogies   and   outright  fictions. 

Out  of  the  confusion  necessarily  resulting,  there  emerges,  neverthe- 
less, at  least  one  principle  that  is  commonly  followed:  the  promise 
must  be  made  primarily,9  if  not  solely,10  for  the  third  per- 
son's benefit.  To  determine  this  question,  two  tests  have 
been  adopted.  The  one  more  frequently  employed  requires  that  the 
promisor  undertake  to  perform  a  legal  obligation11  which  is  owing 
by  the  promisee  to  the  beneficiary.12  Obviously,  this  test  is  based 
on  a  misconception  of  the  real  intent  of  the  contracting  parties  which 
was  to  protect  the  obligee  rather  than  to  benefit  a  stranger.  The 
other  seems  the  more  reasonable,  and  therefore  the  preferable  test  in 
that  it  declares  that  the  promise  is  made  with  the  third  party's  ad- 
vantage as  its  prime  purpose  only  when  the  promisee  owes  him  no 
duty.13 

By  an  application  of  the  former  of  these  tests  the  majority  of 
the  court  in  the  case  of  Hoeldtke  v.  Horstman  (Tex.  1910)  128  S.  W. 
642  allowed  the  mortgagee,  as  a  beneficiary,  to  recover  directly  from 
the  grantee  on  his  promise  to  pay  the  mortgage  debt.  In  determining 
the  further  question  as  to  when  the  contracting  parties  could  de- 
prive the  mortgagee  of  this  right,  it  was  decided  that  although  no 
right  vested  in  the  beneficiary  until  he  accepted  the  promise,  yet 
thereafter  it  could  not  be  devested  without  his  consent.  This  con- 
clusion is  in  accord  with  the  weight  of  authority.14  Since,  however, 
no  act  of  a  stranger  can  change  the  nature  of  a  contract,  to  require 
his  acceptance  is  opposed  to  sound  principle,  which  demands  that  the 
beneficiary  gain  his  right  immediately  upon  the  consummation  of 
the  contract.1''  Upon  the  theory  adopted  the  decision  is  undoubtedly 
correct. 

A  different  result  was  reached  by  the  minority  of  the  court,  which, 
dissenting  from  the  obvious  unreality  involved  in  declaring  the  gran- 
tee's promise  to  have  been  made  primarily  for  the  benefit  of  the 
mortgagee,  contended  that  since  the  latter  was  entitled  only  to  the 

"Cobb  v.  Heron  (1899)  180  111.  49;  Imboden  v.  Caughron  (1885)  46 
Ark.  132;  Starbird  v.  Cranston  (1897)  24  Colo.  20;  Joslin  v.  Car  Co.  (1873) 
36  N.  J.  L.  141. 

'Lumber  Co.  v.  Miller  (1896)  28  Ore.  565;  Wright  v.  Perry  (1887)  23 
Fla.  160;  Larson  v.  Cook   (1893)  85  Wis.  564. 

10Trust  Co.  v.  Coal  Co.  (1899)  95  Fed.  391.  But  see  Baxter  v.  Camp 
(1898)  71  Conn.  245. 

"Montgomery  v.  Rief  (1897)  r5  Utah  495;  Buchanan  v.  Tilden  (1899) 
158  N.  Y.  109;  Jefferson  v.  Asch  (1893)  53  Minn.  446. 

"Lawrence  v.  Fox  (1859)  20  N.  Y.  268;  Vrooman  v.  Turner  (1877)  69 
N.  Y.  280. 

"Bank  v.  Grand  Lodge  (1878)  98  U.  S.  123;  Adams  v.  Kuehn  (1888) 
119  Fa.  76;  Meech  v.  Ensign  (1881)  49  Conn.  191. 

"Copeland  v.  Summers  (1894)  138  Ind.  219;  Wheat  v.  Rice  (1884)  97 
N.  Y.  296;  Huffman  v.  Mortgage  Co.  (1896)  13  Tex.  Civ.  App.  169; 
Trimble  v.  Strother  (1874)  25  Ohio  St.  378. 

"Bay  v.  Williams  (1884)  112  111.  91;  Rogers  v.  Gosnell  (1875)  58  Mo. 
589. 
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right  of  subrogation,  he  could  maintain  no  action  whatsoever,  as  the 
contract  had  been  rescinded  by  its  makers.  The  doctrine  of  subroga- 
tion thus  advocated  is  applied  to  a  situation  of  this  kind  on  the  theory 
that,  as  between  themselves,  the  grantor  is  in  equity  a  mere  surety, 
while  the  grantee,  though  not  directly  liable  to  the  mortgagee,16  is 
the  principal  debtor.  Undoubtedly,  the  relation  of  principal  and 
surety  may  be  created  by  operation  of  law,17  yet  to  establish  it  when 
the  principal  debtor  owes  nothing  to  the  creditor  is  an  extension 
perhaps  unwarranted  by  the  principles  of  suretyship,  and  its  rules 
afford  no  justification  for  a  practice  which  permits  the  obligors  to 
destroy  the  principal's  contract  without  the  consent  of  the  creditor. 

Rigid  rules  of  law,  however,  play  but  little  part  in  this  doctrine 
which  is  based  entirely  on  equitable  considerations.18  Because  of  his 
possession  of  the  land19  or  his  promise  to  pay  the  mortgage  debt,  hav- 
ing deducted  an  amount  of  the  purchase  price  sufficient  for  that  pur- 
pose,20 equity  regards  the  grantee  as  primarily  liable.  Since  in 
chancery  the  relation  of  principal  and  surety  may  be  established  by 
agreement  and  the  arrangement  of  the  equities  among  debtors,  even 
without  the  knowledge  of  the  creditor,21  the  reason  for  considering 
the  grantee  as  a  mere  surety  is  apparent.  Furthermore,  as  a  result 
of  the  well-established  rule  that  a  creditor  is,  in  equity,  entitled  to 
the  benefit  of  all  collateral  rights  which  the  conventional  surety,  or 
one  in  a  similar  situation,  has  against  his  principal,22  it  follows  that 
the  mortgagee  should  be  subrogated  to  the  claims  that  the  grantor 
holds  against  the  grantee.  According  to  the  doctrine  as  commonly 
announced,  however,  this  privilege  is  extended  to  the  mortgagee, 
not  because  of  a  legal  right  or  because  of  any  equities  vested  in  him, 
but  only  by  virtue  of  a  rule  of  procedure  to  prevent  circuity  of 
action  and  unnecessary  annoyance  to  the  grantor,  in  whom  all  the 
equities  are  considered  to  reside.23  In  view  of  this,  the  parties  may 
logically  be  allowed  to  rescind  the  contract  before  the  mortgagee  has 
filed  a  bill  to  foreclose  or  has  so  altered  his  position  in  reliance  on 
the  promise  as  to  shift  the  equities,24  and  it  is  generally  so  held. 

"Keller  v.  Ashford  supra. 

"Wilson  v.  Lloyd   (1873)   L.   R.   16  Eq.  Cas.  60. 

"Josselyn  v.  Edwards  (1877)  15  Ind.  212;  3  Columbia  Law  Review 
199. 

"Stevenson  v.  Black  (N.  J.   1831)    Saxton  338. 

20  3  Pomeroy,  Eq.  Jur.  §  1206. 

"Smith  v.   Shelden    (1876)    35  Mich.  42. 

"Kramer  and  Rahm's  Appeal  (i860)  37  Pa.  JTCJ  Curtis  v.  Tyler  (N.  Y. 
1842)   9  Paige  432. 

"Crowell  v.   Hospital    (1876)    27  N.  J.  Eq.  650. 

"Spence,  Eq.  Jur.  280;  Crowell  v.  Currier  (1876)  27  N.  J.  Eq.  152.  But 
see  3  Pomeroy,  Eq.  Jur.  §  1206,  note  3,  where  it  is  argued  that  the  mort- 
gagee cannot  logically  be  deprived  of  his  right  to  subrogation  without  his 
consent,  on  the  assumption  that  such  a  right  is  a  vested  one. 
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Adverse  Possession — Tacking — Privity. — A  railroad  fenced  in  only 
part  of  its  right  of  way,  the  remainder  being  occupied  for  less  than 
the  statutory  period  by  each  of  the  successive  owners  of  an  adjoin- 
ing tract,  the  tenancies  of  the  last  two  alone  amounting  to  more 
than  the  statutory  period.  The  whole  right  of  way  was,  however,  ex- 
cepted in  the  conveyances  from  each  to  his  successor.  Held,  the  rail- 
way company's  claim  was  not  barred  bv  the  Statute  of  Limitations. 
Sheldon  v.  Mich.  Cent.  R.  C.  (Mich.  1910)  126  N.  W.  1056.  See 
Notes,  p.  761. 

Agency — Undisclosed  Principal — Liability  on  Unauthorized  Con- 
tracts.— The  licensee  and  manager  of  a  hotel  bought  whiskey  on  credit 
from  plaintiffs,  who  brought  suit  on  the  contract,  against  the  owners 
of  the  hotel  as  undisclosed  principals,  notwithstanding  the  agent,  in 
entering  into  the  contract,  had  violated  his  express  instructions.  Held, 
the  defendants  were  liable.  Kinahan  &  Co.  Ltd.  v.  Parry  et  al.  (1910) 
102  L.  T.  826.    See  Notes,  p.  763. 

Bankruptcy — Election  of  Kemedies — Eeceipt  of  Dividends  as  Basis 
of  Estoppel. — The  plaintiff  sold  goods  to  the  defendant,  relying  on  his 
false  representations  as  to  his  solvency.  The  defendant  became  bank- 
rupt. Under  Bankruptcy  Act  of  1898  Sect.  17,  amended  1903,  such 
debts  are  exempted  from  discharge.  The  plaintiff  shared  in  composi- 
tion proceedings  and  accepted  a  pro  rata  dividend.  He  later  brought 
an  action  of  deceit  for  the  balance  of  the  purchase  price.  Held,  the 
plaintiff  could  recover.  Talcott  v.  Friend  et  al.  (C.  C.  A.  7th  C.  1910) 
179  Fed.  676. 

Under  the  Bankruptcy  Act  of  1841  Sect.  1,  only  debts  contracted 
through  fraud  while  acting  in  a  fiduciary  capacity  were  exempted 
from  discharge.  Such  debts  were  nevertheless  held  to  be  provable, 
and  if  proved  and  a  dividend  received  thereon  they  were  discharged 
like  other  debts.  Chapman  v.  Forsyth  (1844)  2  How.  202;  cf.  Morse  v. 
City  of  Lowell  (Mass.  1843)  7  Mete.  152.  By  express  provision  of 
the  Act  of  1867  §  33,  a  debt  fraudulently  contracted  might  be  proved 
in  bankruptcy,  and  a  dividend  was  received  simply  as  payment  on 
account.  Strand  v.  Bradner  (1884)  114  U.  S.  555.  This  provision  is 
lacking  in  the  Act  of  1898  as  it  was  in  the  Act  of  1841;  and  while 
the  list  of  debts  exempted  from  discharge  is  larger,  Bankruptcy  Act  of 
1898  Sect.  17,  30  Stat,  at  L.  550,  such  debts  are  nonetheless  provable, 
Crawford  v.  Burke  (1904)  195  U.  S.  176,  186;  Kavanaugh  v.  Mclntyre 
(N.  Y.  1908)  128  App.  Div.  722,  726,  and  if  proved  and  a  dividend 
received,  under  Chapman  v.  Forsyth  supra  they  would  be  discharged 
like  other  debts.  It  does  not  follow  however  that  the  tort  liability 
arising  from  the  same  transaction  is  barred  by  the  discharge  of  the 
debt;  for  although  a  creditor  cannot,  by  electing  to  sue  in  tort,  avoid 
the  effect  of  the  statute  in  discharging  a  provable  debt  not  expressly 
exempted,  Crawford  v.  Burke  supra,  no  such  express  provision  governs 
the  discharge  of  exempted  debts  which  have  been  proved.  On  principle 
there  seems  to  be  no  reason  why  the  proof  of  a  claim  in  bankruptcy 
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should  estop  the  creditor  from  suing  in  fraud  to  collect  the  balance; 
Frey  v.  Torrey  (N.  Y.  1902)  70  App.  Div.  166,  170,  aff'd  175  N.  Y. 
501;  for,  as  was  pointed  out  in  the  principal  case,  actions  for  the 
debt  and  in  tort  for  the  fraud  are  not  inconsistent,  both  being  in 
affirmance  of  the  contract  fraudulently  obtained.  The  conclusion  of 
the  principal  case  therefore  conforms  to  principle  and  does  not  appear 
to  violate  the  doctrine  of  stare  decisis. 

Conflict  of  Laws — Contracts  Concerning  Immovables — Lex  Locus 
Contractus. — An  English  corporation  contracted  to  give  a  mortgage  on 
land  in  Rhodesia,  and  to  give  mining  rights  with  privileges  of  period- 
ical renewal  in  perpetuity.  After  the  mortgage  debt  was  paid  the  mort- 
gagor sued  to  have  the  promise  to  grant  a  renewal  declared  void.  Held, 
English  law  governed  and  the  contract  was  invalid.  British  South 
Africa  Co.  v.  De  Beers  Cons.  Mines  Lim.  (1910)  103  L.  T.  4. 

Although  it  is  admitted  that  rights  in  land  cannot  be  created  ex- 
cepting in  conformity  with  the  lex  situs,  Bank  of  Africa  v.  Cohen, 
L.  R  [1909]  2  Ch.  129,  the  English  courts  of  equity  have  gone  to  the 
length  of  holding  that  in  an  action  in  personam  transactions  occurring 
in  England  would  be  judged  according  to  English  law,  although  con- 
cerning foreign  land.  Ex  parte  Pollard  (1838)  Mont.  &  Ch.  239.  While 
conveyances  must  be  subject  to  the  lex  rei  sitae,  because  no  other  law 
has  any  power  over  the  land  itself,  Westlake,  Priv.  Intern.  Law  202- 
215,  it  has  been  urged  that  contracts  as  distinguished  from  convey- 
ances cannot  be  governed  by  the  lex  rei  sitae  but  are  governed  by  the 
lex  locus  contractus.  Poison  v.  Stewart  (1897)  167  Mass.  221.  The 
contrary  rule  has  been  applied  in  some  jurisdictions  with  regard  to  cove- 
nants in  deeds,  Fisher  v.  Parry  (1879)  64  Ind.  465,  at  least  where  they 
run  with  the  land,  Riley  v.  Burroughs  (1894)  41  Neb.  296,  although 
a  distinction  has  been  made  where  they  are  purely  personal.  Bethell  v. 
Bethell  (1876)  54  Ind.  428.  Mortgages,  being  conveyances,  are  gen- 
erally subject  to  the  lex  situs,  Swank  v.  Hufnagle  (1887)  111  Ind.  453. 
but  in  some  states  they  have  been  treated  as  mere  incidents  to  the  debt, 
Varick's  Ex'rs.  v.  Crane  (1837)  4  N.  J.  Eq.  128,  and  in  England  they 
have  been  considered  as  contracts  in  so  far  as  they  create  personal 
rights  enforceable  in  equity.  Carstown  v.  Johnston  (1796)  3  Ves.  Jr. 
170,  179.  As  the  true  distinction  seems  to  be  between  property  rights 
and  those  based  on  contract,  the  principal  case,  not  going  the  entire 
length  of  some  of  the  cases  in  its  jurisdiction,  is  apparently  sound  and 
in  harmony  with  the  better  view  in  this  country. 

Constitutional  Law — Delegation  of  Taxing  Power — Public  and 
Private  Corporations. — A  statute  empowered  a  court,  upon  the  initi- 
ative of  any  ten  citizens  of  the  state,  to  appoint  commissioners  to 
determine  the  bounds  of  a  drainage  district  and  the  cost  to  be  incurred 
independent  of  any  control  by  the  voters,  and  required  the  municipality 
to  pay  the  cost  as  ascertained  by  the  commisisoners.  Held,  the  statute 
was  an  unconstitutional  delegation  of  the  taxing  power.  Midland 
Township  v.  Borough  of  Maywood  (N.  J.  1910)  76  Atl.  453. 

It  is  well  settled  that  the  legislature  may  delegate  the  power  of  local 
taxation  to  municipal  and  other  public  corporations,  Butler's  Appeal 
(1873)  73  Pa.  St.  448 ;  7  Columbia  Law  Review  61,  but  such  power  obvi- 
ously cannot  be  delegated  to  a  private  corporation,  Kean  v.  Drigg's  Drain- 
age Co.  (1883)  45  N.  J.  L.  91,  though  the  enforcement  may  properly  be 
delegated.    Town  of  Bernards  v.  Allen  (1897)  61  N.  J.  L.  228.    And  since 
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an  indeterminate  tax  is  in  law  no  tax  at  all,  State  v.  Ashbrook  (1900)154 
Mo.  375,  389,  the  power  to  fix  the  amount  of  the  tax  cannot  be  delegated. 
Houghton  v.  Austin  (1874)  47  Cal.  646.  As  the  amount  of  the  tax 
was  left  undetermined  by  the  statute  in  the  principal  case,  unless  the 
commissioners  may  be  regarded  as  officers  of  a  public  or  municipal 
corporation  the  act  was  of  necessity  invalid.  It  has  been  held  that 
such  commissioners  may  exercise  the  power  of  taxation  without  any 
direct  responsibility  to  the  community  affected.  Carson  v.  St.  Francis 
Dist.  (1894)  59  Ark.  513.  By  the  better  view,  however,  although  a 
public  corporation  may  be  especially  created  for  a  particular  purpose, 
People  v.  Salomen  (1869)  51  111.  37,  the  mere  fact  that  the  work  under- 
taken is  to  benefit  the  public  is  not  enough  to  render  the  delegation 
proper;  Hessler  v.  Drainage  Com'rs  (1870)  53  111.  105;  the  district  to 
be  taxed  must  be  given  the  right  of  local  self  government  in  the  matter 
for  which  the  tax  is  imposed.  State  v.  Mayor  of  Des  Moines  (1897) 
103  la.  76;  Harward  v.  Drainage  Go.  (1869)  51  111.  130.  Since  the 
commissioners  in  the  act  under  consideration  were  not  officers  of  any 
district  having  political  functions,  the  act  was  rightly  held  uncon- 
stitutional. 

Constitutional  Law — Due  Process — Absolute  Liability  for  Injury 
to  Employees. — A  statute  provided  that  employers  in  certain  danger- 
ous employments  should  compensate  employees  injured  as  a  result  of 
risks  inherent  in  the  business.  Held,  the  statute,  though  imposing  an 
absolute  liability  irrespective  of  negligence,  was  constitutional.  Ives 
v.  South  Buffalo  Ry.  Co.  (1910)  124  N.  Y.  Supp.  920.    See  Notes,  p.  751. 

Contracts — Beneficiaries — Liability  of  Grantee  Assuming  Payment 
of  Mortgage  Debt. — The  defendant,  upon  conveyance  to  him  by  the 
mortgagor  of  the  encumbered  premises,  assumed  payment  of  the  mort- 
gage debt.  Subsequently  he  reconveyed  to  the  mortgagor  who  there- 
upon reassumed  payment  of  the  debt.  In  the  meantime  the  mortgagee, 
the  plaintiff,  had  accepted  the  defendant's  promise  of  assumption. 
Held,  one  judge  dissenting,  the  defendant  upon  acceptance  became 
directly  liable  to  the  plaintiff,  and  this  liability  could  not  be  destroyed 
by  grantor  and  grantee  without  the  plaintiff's  consent.  Hoeldtke  v. 
Horstman  (Tex.  1910)  128  S.  W.  642.    See  Notes,  p.  765. 

Corporations — Illegal  Forfeiture  of  Stock — Effect  of  Transfer  of 
Corporate  Property. — A  corporation  purported  to  forfeit  the  plain- 
tiff's stock  without  giving  him  the  notice  required  by  statute.  Sub- 
sequently it  conveyed  all  its  property  to  the  defendant  corporation  in 
exchange  for  stock  in  the  latter  company.  The  plaintiff  sued  to  compel 
the  issuance  to  him  of  stock  proportionate  to  his  shares  in  the  other 
corporation.  Held,  one  judge  dissenting,  the  defendant  was  not  liable. 
Kimball  v.  Success  Mining  Co.  (Utah  1910)  110  Pac.  872. 

Statutory  provisions  for  the  forfeiture  of  stock  must  be  strictly 
observed,  Morris  v.  Mettaline  Land  Co.  (1894)  164  Pa.  St.  326,  and  a 
failure  to  do  so  makes  the  forfeiture  void.  Corcoran  v.  Sonora  Min- 
ing Co.  (1902)  8  Ida.  651.  The  plaintiff  therefore  did  not  cease  to  be  a 
stockholder  by  reason  of  the  sale.  N.  Y.  &  East.  Tel.  Co.  v.  Great 
East.  Tel.  Co.  (1908)  74  N.  J.  Eq.  221.  But  it  does  not  follow  that 
he  can  maintain  this  action.  A  transfer  of  all  the  property  of  one 
corporation  to  another,  under  an  arrangement  whereby  the  latter  issues 
its  stock  to  the  stockholders  of  the  former  in  place  of  stock  held  by  them 
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in  the  transferring  company,  effects  a  consolidation,  C,  8.  F.  &  C.  By. 
Co.  v.  Ashling  (1896)  160  I1L  373,  and  not  a  sale.  Shadford  v.  Detroit 
By.  (1902)  130  Mich.  300.  The  transferring  company's  creditors  can 
follow  the  assets  in  equity  into  the  transferee's  hands,  Cooper  v.  Utah 
Light  &  By.  Co.  (Utah  1909)  102  Pac.  202,  and  its  stockholders  can 
proceed  directly  against  the  transferee  for  specific  performance  as 
to  their  shares.  Anthony  v.  Amer.  Glucose  Co.  (1895)  146  N.  Y.  407; 
Fletcher  v.  Newark  Tel.  Co.  (1896)  55  N.  J.  Eq.  47.  But  in  the  principal 
case  the  transferee  issued  its  stock  to  the  transferring  company  as  such. 
Hence  the  transaction  was  a  sale  and  not  a  consolidation;  see  C,  8. 
F.  &  C.  By.  Co.  v.  Ashling  supra;  and  the  transferring  company  con- 
tinued to  exist  as  an  entity.  Since  the  sale  alone  could  give  the  plain- 
tiff no  claim  against  the  vendee,  the  result  reached  by  the  court  is  un- 
doubtedly sound. 

Corporations — Subscriptions  to  Stock — Rescission  for  Fraud. — The 
plaintiffs  intervened  as  subscribers  for  stock  of  an  insolvent  corporation, 
seeking  rescission  of  their  subscriptions  on  the  ground  of  fraud  in 
their  procurement.  Held,  relief  should  not  be  denied  merely  on  the 
ground  that  it  was  sought  after  insolvency,  but  intervening  equities 
must  be  shown.     Gress  v.  Knight  (Ga.  1910)  68  S.  E.  834. 

The  English  rule,  that  insolvency  of  a  corporation  bars  the  de- 
frauded subscribers'  relief,  is  based  entirely  upon  an  interpretation 
of  the  Companies  Act  of  1862,  Oakes  v.  Turquand  (1862)  L.  R.  2  H. 
L.  325,  374,  and  should  have  no  application  in  the  United  States. 
Savage  v.  Bartlett  (1894)  78  Md.  561.  In  this  country  subscriptions 
to  stock  whether  paid  in  or  not  are  assets  of  the  corporation.  Upton 
v.  Englehart  (1874)  3  Dill.  496.  Hence  as  the  contract  of  subscription 
is  voidable  and  not  void,  Beese  Mining  Co.  v.  Smith  (1869)  L.  R.  4 
H.  L.  64;  Savage  v.  Bartlett  supra,  a  creditor  having  acted  upon  it 
while  unrepudiated  is  protected  on  the  ground  that  the  subscriber  is 
estopped  to  set  up  the  fraud,  Stufflebaum  v.  De  Lashmut  (1897)  83 
Fed.  449;  contra,  Bamsay  v.  Thompson  Mfg.  Co.  (1893)  116  Mo.  313, 
or  by  the  better  view  because  the  creditor  having  relied  on  the  sub- 
scription stands  in  a  position  analogous  to  that  of  a  purchaser  for 
value.  Morawetz,  Corporations  (2nd  Ed.)  §  839;  Duffield  v.  Wire 
Works  (1887)  64  Mich.  293.  Hence  even  where  creditors  are  not 
parties  relief  will  be  refused  where  debts  have  been  contracted  after 
the  subscription.  Turner  v.  Ins.  Co.  (1880)  65  Ga.  649.  Since  however 
the  rights  of  creditors  arise  from  their  reliance  on  the  subscription 
that  is  sought  to  be  rescinded,  insolvency  should  not  defeat  the  action 
to  rescind  or  bar  the  defense  of  fraud  in  an  action  for  unpaid  assess- 
ments, but  the  additional  circumstance  of  debts  created  after  the 
subscription  must  be  shown.  Newton  Bank  v.  Newbegin  (1896)  74 
Fed.  135;  Beale  v.  Dillon  (1896)  5  Kan.  App.  27.  The  decision  in 
the  principal  case  is  therefore  correct  and  illustrates  the  tendency 
to  restrict  the  English  rule. 

Courts — Contempt — Nature  of  Proceedings  to  Punish. — In  a  suit 
to  quiet  title  the  court  granted  a  preliminary  injunction  restraining 
trespass  on  the  land  in  question.  Upon  violation  thereof  the  plain- 
tiff instituted  contempt  proceedings.  The  defendants  were  fined  $25 
each  and  costs,  to  be  paid  to  the  use  of  the  plaintiff.  Held,  such  pro- 
ceedings were  in  their  nature  civil.  Costilla  Land  Co.  v.  Allen  (N. 
M.  1910)  110  Pac.  847. 
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The  line  of  demarcation  between  civil  and  criminal  contempts  can- 
not be  drawn  with  absolute  precision.  An  act  may  be  both  a  civil 
and  a  criminal  contempt,  State  v.  Shepherd  (1903)  177  Mo.  205,  232, 
and  a  criminal  fine  and  an  indemnity  to  the  injured  party  may  be 
imposed  in  the  same  proceedings.  In  re  Christensen  Eng.  Co.  (1904) 
194  U.  S.  458;  Doulleday  v.  Sherman  (1870)  8  Blatch.  45.  A  court 
may,  though  it  should  not,  waive  proceedings  for  the  criminal 
contempt,  but  not  those  for  the  civil  contempt,  as  the  latter  are  to 
enforce  a  right  of  the  adverse  party.  Thompson  v.  By.  Co.  (1891) 
48  N.  J.  Eq.  105.  Failure  to  perform  an  act  ordered  by  the  court 
for  the  advantage  of  an  adverse  party  is  undoubtedly  civil  contempt, 
and  some  courts  draw  the  line  there.  Phillips  v.  Welch  (1876)  11 
Nev.  187.  It  would  seem,  however,  that  unless  the  forbidden  act  has 
been  wholly  performed  so  that  the  defendant  cannot  restore  the  status 
quo,  Howard  v.  Durand  (1867)  36  Ga.  346;  Ex  parte  Crenshaw  (1883) 
80  Mo.  447,  451,  a  mere  violation  of  an  injunction  should  also  be 
classed  as  civil;  State  v.  Bland  (1905)  189  Mo.  197;  for  in  both  cases 
the  private  party  has  the  predominating  interest  in  the  enforcement 
of  the  contempt  proceedings.  However,  a  violation  of  an  injunction 
by  one  not  a  party  to  the  suit  is  deemed  criminal  contempt.  Bessette 
v.  Conkey  Co.  (1904)  194  U.  S.  324.  In  general,  whenever  the  act  of 
the  contemnor  is  purely  a  violation  of  the  right  of  an  adverse  party, 
and  a  fine  or  imprisonment  is  imposed  solely  to  enforce  this  right, 
the  contempt  proceedings  are  civil;  when  the  act  is  essentially  in  dis- 
regard of  the  authority  of  the  court,  and  is  followed  by  punitive, 
as  distinguished  from  coercive  or  remedial  judgment,  the  proceedings 
are  criminal.  People  v.  Court  of  Oy.  and  Term.  (1886)  101  N.  Y. 
245.  Tested  by  any  of  the  foregoing  classifications  the  principal  case 
is  sound. 

Courts — Fair  Trial — Conduct  of  Court  Towards  Counsel. — During 
a  trial  the  defendant's  counsel  was  held  up  to  ridicule  by  the  court  for 
making  proper  objections,  unjustifiably  threatened  with  punishment, 
and  denied  a  hearing  on  relevant  matters.  Held,  the  defendant  was 
thereby  deprived  of  a  fair  trial.  Bennett  v.  Harris  (1910)  124  N.  Y. 
Supp.  797. 

While  in  England  and  the  federal  courts  a  judge  may  advise  the 
jury  as  to  the  weight  and  effect  of  the  evidence  in  his  charge,  Solarte 
v.  Melville  (1827)  7  B.  &  C.  430;  Vicksburg  By.  Co.  v.  Putnam  (1886) 
118  U.  S.  545,  553,  such  conduct  is  generally  considered  improper  in 
this  country.  State  v.  Allen  (1896)  100  la.  7.  Nor  may  the  court 
make  remarks  before  the  jury  on  the  merits  of  the  case  which  would 
be  prejudicial  if  embodied  in  a  formal  charge.  State  v.  Philpot  (1896) 
97  la.  365.  Although  strictures  on  counsel  justified  by  his  misconduct 
are  deemed  proper  unless  tending  to  disclose  the  judge's  view  of  the 
case,  Chicago  By.  Co.  v.  Shaw  (1906)  220  111.  532,  acts  or  remarks 
which  may  affect  counsel's  apparent  standing  with  the  court  are  com- 
monly considered  prejudicial.  Cronkhite  v.  Dickerson  (1883)  51  Mich. 
177;  House  v.  State  (1900)  42  Tex.  Cr.  Rep.  125.  Thus  it  is  improper 
for  the  court  to  compliment  one  counsel,  McDuff  v.  Journal  Co.  (1890) 
84  Mich.  1,  to  reproach  counsel  with  his  conduct  in  other  cases,  Frie- 
mark  v.  Bosenkrans  (1892)  81  Wis.  359,  or  to  reflect  upon  his  ability, 
memory  or  integrity.  Walker  v.  Coleman  (1895)  55  Kan.  381.  The 
underlying  theory  is,  that  juries  place  such  reliance  on  the  trial  judge's 
opinion  that  anything  he  says  or  does  tending  to  prejudice  counsel  in 


RECENT  DECISIONS.  773 

the  eyes  of  the  jury,  or  to  indicate  that  the  court  inclines  to  the  other 
party,  is  apt  to  influence  the  verdict.  Cone  v.  Citizen's  Bank  (1896) 
4  Kan.  App.  470 ;  Woodson  v.  Holmes  (1903)  117  Ga.  19.  A  few  courts 
hold  that  the  vice  of  improper  remarks  to  counsel  may  be  cured  by 
subsequently  striking  them  out  and  instructing  the  jury  to  disregard 
them,  on  the  analogy  of  a  similar  course  in  regard  to  inadmissible  evi- 
dence. Klinker  v.  Third  Ave.  By.  Co.  (1898)  49  N.  Y.  Supp.  793.  The 
contrary  rule,  however,  would  seem  preferable,  as  the  harm  done  can 
hardly  be  repaired  by  subsequent  instructions.  Swenson  v.  Erickson 
(1900)  90  111.  App.  358. 

Damages — Conversion — Stockbrokers. — The  plaintiff  employed  the  de- 
fendant, a  stockbroker,  to  purchase  stock  on  margin.  On  the  day  of 
the  purchase,  the  stock  was  misappropriated  by  the  defendant,  who 
realized  more  than  the  prevailing  market  price.  The  plaintiff  sued  in 
conversion.  Held,  one  judge  dissenting,  the  measure  of  damages  was 
the  difference  between  the  market  value  of  the  stock  at  the  time  of 
conversion  and  the  amount  of  the  plaintiff's  indebtedness  to  the  defend- 
ant. Mclntyre  v.  Whitney  (1910)  124  N.  Y.  Supp.  234.  See  Notes, 
p.  754. 

Estoppel — Cost  of  Litigation  as  Detriment. — In  reliance  on  a  repre- 
sentation of  the  defendant  company  that  it  was  liable  on  an  insurance 
policy  for  the  amount  of  which  there  were  conflicting  claims,  the 
plaintiff  brought  suit.  Upon  trial  the  defendant  sought  to  prove  that 
the  contract  of  insurance  was  ultra  vires.  Held,  the  defendant  was 
estopped  to  set  up  this  defence.  Irwin  v.  Sovereign  Camp,  Woodmen 
of  America  (N.  M.  1910)  110  Pac.  550. 

The  doctrine  of  estoppel  in  pais,  though  to-day  fully  established 
as  a  principle  of  the  common  law,  seems  to  have  originated  in  equity, 
Bigelow,  Estoppel  (3rd  Ed.)  476,  and  hence  is  properly  applicable 
where  the  contradiction  of  a  former  assertion  would  entail  a  result 
opposed  to  equity  and  good  conscience.  Welland  Canal  Co.  v.  Hatha- 
way (1ST.  Y.  1832)  2  Wend.  480,  483.  But  where  an  estoppel  would 
work  an  injury  to  the  party  estopped  out  of  all  proportion  to  the 
benefit  gained  by  his  opponent,  it  would  seem  inequitable  to  invoke  it.' 
Warder  v.  Baker  (1882)  54  Wis.  49.  Where  the  prejudice  on  which 
the  estoppel  is  based  is  the  expense  incurred  through  commencing  liti- 
gation in  reliance  on  the  defendant's  representation,  the  doctrine  may 
be  invoked  to  prevent  the  defendant  from  compelling  the  plaintiff  to 
enforce  his  right  in  another  -form  of  action.  Finnegan  v.  Carraher 
(1872)  47  N.  Y.  493.  But  to  estop  a  defendant  to  deny  his  liability 
to  pay  a  non-existing  debt  in  order  to  recompense  the  plaintiff  for  the 
slight  costs  of  the  suit  is  manifestly  so  inequitable  that  it  is  not  per- 
mitted. Phillipsburg  Bank  v.  Fulmer  (1864)  31  N.  J.  L.  52;  Warner 
Glove  Co.  v.  Jennings  (1889)  58  Conn.  74,  84.  Since  the  object  of  an 
estoppel  is  to  protect  a  party  from  loss  rather  than  to  work  him  a 
positive  gain,  the  cases  just  cited  are  theoretically  sound,  and  the 
principal  case  in  reaching  a  contrary  result  seems  wrong  on  principle 
and  opposed  to  the  weight  of  authority. 

Evidence — Parol  Evidence  Kule — Patent  and  Latent  Ambiguities. — 
A  written  contract  entered  into  by  a  railroad  company  and  the  plaintiff 
with  the  defendant  provided  merely  that  the  defendant  would  pay 
interest  to  the  railroad  company.     The  defendant  having   paid   the 
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interest  to  the  railroad  company,  the  plaintiff  brought  suit  for  the 
amount  so  paid.  Held,  as  extrinsic  evidence  is  admissible  to  determine 
the  intent  of  the  parties,  the  plaintiff  could  recover.  Shannon  Co.  v. 
Potter  (Ariz.  1910)  108  Pac.  486. 

The  conception  of  the  early  law  that  a  document  derived  its  efficacy 
solely  from  its  language  and  not  at  all  from  its  connection  with  any- 
thing outside  of  it,  gave  rise  to  the  rule  that  extrinsic  evidence  is  not 
admissible  to  explain,  vary,  or  contradict  a  written  instrument.  Wig- 
more,  Evidence  §  2470.  The  admission  of  such  evidence  to  explain 
an  ambiguity  not  apparent  upon  the  face  of  the  instrument,  see  Gate- 
wood  v.  Burrus  (Va.  1802)  3  Call  194,  was  not  deemed  a  violation  of  this 
conception,  because  where  the  language  is  clear,  the  document  within 
itself  is  perfect.  As  in  the  modern  view,  however,  a  document  is  con- 
sidered only  in  its  relation  to  the  objects  with  which  it  deals,  Wigmore, 
Evidence  supra,  it  would  seem  that  evidence  should  be  equally  admissi- 
ble to  explain  an  ambiguity  in  the  language  as  to  remove  one  that 
arises  in  seeking  to  give  effect  to  that  language.  Accordingly,  in  several 
jurisdictions  extrinsic  evidence  is  admitted  to  explain  an  ambiguity 
apparent  on  the  face  of  the  instrument,  Sheppard  v.  Peabody  Ins.  Go. 
(1883)  21  W.  Va.  368,  although  evidence  of  declarations  of  intention 
is  objected  to  in  such  cases,  Goodsell  v.  Rutland  G.  B.  Co.  (1902)  75 
Vt.  375,  because  of  the  danger  that  effect  may  be  given  to  such  declara- 
tions contrary  to  the  intent  expressed  in  the  writing.  Wigmore,  Evi- 
dence §  2471.  The  principal  case,  therefore,  in  admitting  such  extrinsic 
evidence  that  the  court  could  place  itself  in  the  position  of  the  parties 
at  the  inception  of  the  contract,  follows  the  jurisdictions  that  have 
adopted  the  better  view. 

Evidence — Proof  of  Handwriting — Irrelevant  Documents. — The  de- 
fendant, in  order  to  prove  a  disputed  signature  of  the  plaintiff,  offered 
in  evidence  a  paper  bearing  an  admittedly  genuine  signature.  Held, 
the  instrument,  though  irrelevant,  was,  because  conceded  to  be  genuine, 
admissible  as  a  standard  of  comparison.  Cochrane  v.  National  Ele- 
vator Co.  (N.  D.  1910)  127  N.  W.  725. 

Although  the  early  common  law  generally  allowed  the  examination 
by  the  jury  of  specimens  of  handwriting  auxiliary  to  the  testimony 
of  witnesses,  the  practice  was  later  restricted,  when  papers  were  intro- 
duced directly  to  furnish  the  jury  a  standard  of  comparison,  by  limit- 
ing the  documents  proper  for  their  perusal  to  those  already  in  the  case. 
Wigmore,  Evidence  §  1994;  Hunrod  v.  Gilman  (1893)  147  HI.  293; 
State  v.  Givens  (1843)  5  Ala.  747,  755.  This  limitation  was  designed 
to  obviate  the  possibility  of  a  confusion  of  issues  in  proving  the  genu- 
ineness of  the  writings  offered  as  a  standard,  and  of  fraud  in  the  selec- 
tion of  such  specimens.  See  Doe  d.  Perry  v.  Newton  (1836)  5  A.  & 
E.  514.  The  majority  of  courts  in  this  country,  however,  have,  as  in 
the  principal  case,  modified  the  common  law  rule  to  the  extent  of  ad- 
mitting irrelevant  documents  if  conceded  to  be  genuine.  Macomber 
v.  Scott  (1871)  10  Kan.  335.  In  this  event  the  dangers  of  confusion 
and  fraud  are  also  avoided.  Morrison  v.  Porter  (1886)  35  Minn.  425. 
The  rule,  however,  even  thus  extended,  imposes  so  serious  a  restriction 
upon  the  use  of  evidence  of  considerable  probative  value,  that  a 
number  of  courts  have  admitted  in  evidence  all  documents  proved  to  be 
genuine,  Univ.  of  Illinois  v.  Spalding  (1901)  71  N.  H.  163;  State  v. 
Thompson  (1888)  80  Me.  194,  minimizing  the  difficulties  usually 
attending  the  introduction  of  this  kind  of  evidence  by  requiring  the 
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court  to  decide  the  genuineness  of  the  paper  before  submitting  it  to  the 
jury.  Rowell  v.  Fuller  (1887)  59  Vt.  688.  The  tendency  of  legislation 
moreover  has  been  to  establish  the  same  rule.  See  People  v.  Molineaux 
(1901)  168  N.  Y.  264;  Marshall  v.  Hancock  (1889)  80  Cal.  82. 

Evidence — Res  Inter  Alios  Acta — Admissibility  of  Former  Acts  of 
Negligence. — The  plaintiff,  who  had  been  injured  by  an  incompetent 
fellow  servant,  sought  to  introduce  evidence  of  former  acts  of  negli- 
gence by  the  latter  in  order  to  prove  notice  to  the  master  of  his  in- 
competency. Held,  the  evidence  was  admissible.  Bobbins  v.  Lewiston, 
A.,  &  W.  St.  Ry.  (Me.  1910)  77  Atl.  537.    See  Notes,  p.  759. 

Husband  and  Wife — Adverse  Possession — Enabling  Acts. — A  hus- 
band deserted  his  wife,  at  the  same  time  delivering  to  her  possession 
of  his  land,  which  she  thereafter  occupied  exclusively  for  the  statutory 
period.  The  plaintiff,  claiming  under  her,  sued  to  quiet  title.  A 
statute  made  the  accumulations  of  a  wife  living  apart  from  her  hus- 
band her  separate  property.  Held,  the  wife  had  acquired  title  by  ad- 
verse possession.    Union  Oil  Co.  v.  Stewart  (Cal.  1910)  110  Pac.  313. 

One  spouse  holding  over  on  the  other's  property  after  divorce 
does  so  adversely  to  the  owner.  Ferring  v.  Fleischman  (Tenn.  1896) 
39  S.  W.  19.  On  the  other  hand,  even  under  statutes  enabling  a  wife 
to  acquire  separate  property  the  law  does  not  permit  adverse  possession 
between  husband  and  wife  of  land  jointly  occupied  by  them  during 
coverture,  either  on  grounds  of  public  policy,  Maudlin  v.  Cox  (1885) 
67  Cal.  387,  or  on  the  presumption  that  the  joint  occupancy  of  both 
is  referable  to  the  one  who  has  title.  Cloughton  v.  Cloughton  (1892) 
70  Miss.  384.  This  presumption  has  been  deemed  rebutted  where  the 
husband  invests  his  wife  with  color  of  title  and  acquiesces  in  her 
claim.  McPherson  v.  McPhcrson  (1906)  75  Neb.  830.  Where  they 
are  living  apart  under  a  void  divorce  decree,  Warr  v.  Honech  (1892) 
8  Utah  61,  neither  objection  would  seem  applicable.  This  appears 
to  be  equally  true  in  case  of  abandonment.  Independently  of  statute, 
some  states  relieve  a  feme  covert  of  her  marital  disabilities  when  her 
husband  has  deserted  her,  Love  v.  Moynehan  (1855)  16  111.  277,  or  in 
other  jurisdictions  when  he  has  abjured  the  state.  Krebs  v.  O'Grady 
(1853)  23  Ala.  726.  In  these  latter  jurisdictions  desertion  alone  in 
the  absence  of  statute  would  not  enable  a  wife  to  hold  adversely  to 
the  husband.  See  Bell  v.  Bell's  Adm'r  (1861)  37  Ala.  536.  But 
where  mere  abandonment  clothes  the  wife  with  the  rights  of  a  feme 
sole,  it  seems  a  deserted  wife  should  be  able  to  hold  property  adversely 
to  her  husband  without  the  aid  of  enabling  acts.  The  decision  in  the 
principal  case  is  undoubtedly  correct. 

Husband  and  Wife — Alienation  of  Husband's  Affections — Enabling 
Acts. — The  plaintiff  sued  in  her  own  name  for  the  alienation  of  her 
husband's  affections.  Married  women  were  by  statute  permitted  to 
sue  in  this  manner  to  redress  their  personal  wrongs  or  to  protect  their 
property.  Held,  she  could  recover,  as  a  wife  has  a  common  law  right 
to  her  husband's  consortium.  Eliason  v.  Draper  (Del.  1910)  77 
Atl.  572. 

Although  the  ecclesiastical  courts  recognized  a  woman's  conjugal 
rights,  Orme  v.  Orme  (1824)  2  Addams  Eccl.  Rep.  382,  the  common 
law  did  not  afford  her  the  action  for  the  loss  of  her  husband's  society 
which  to-day  she  may  generally  maintain.     Contra,  Duffies  v.  Duffies 
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(1890)  76  Wis.  374;  see  Lilly  v.  Berry  (1883)  74  Me.  286.  This 
change  was  effected  by  enabling  acts  recognizing  a  married  woman's 
separate  legal  existence  and  giving  her  the  right  to  sue  alone,  a  pro- 
vision generally  necessary  to  enable  her  to  recover  for  the  loss  of  con- 
sortium. Smith  v.  Smith  (1896)  98  Tenn.  101;  but  see  Holmes  v. 
Holmes  (1892)  133  Ind.  336.  These  acts  and  the  wife's  right  are  con- 
sidered from  two  standpoints.  Although  it  is  doubtful  if  the  common 
law  rule  was  due  to  the  feme  covert's  lack  of  a  remedy,  Lynch  v. 
Knight  (1861)  9  H.  L.  Cas.  577;  Duffies  v.  Duffies  supra,  these 
statutes  are  often  construed,  as  in  the  principal  case,  only  to  give 
remedies  for  her  common  law  rights,  including  that  to  the  companion- 
ship of  her  husband,  Bassett  v.  Bassett  (111.  1886)  20  Bradw.  543; 
Bostlewaite  v.  Postlewaite  (1891)  1  Ind.  App.  473,  which  is  regarded 
as  a  property,  Foot  v.  Card  (1889)  58  Conn.  1,  or  with  more  reason  as 
a  relative  right.  Bennett  v.  Bennett  (1889)  116  N.  Y.  584.  By  the 
other,  in  many  respects  the  more  desirable  view,  the  right  accrues  to 
the  wife  by  force  of  the  statutes  themselves,  which,  in  so  far  as  they 
make  her  sui  juris,  invest  her  with  those  rights  which  flow  from  the 
matrimonial  status,  such  as  that  to  the  affections  of  her  spouse,  Price 
v.  Price  (1894)  91  la.  693;  Lockwood  v.  Lockwood  (1897)  67  Minn. 
476;  Nolin  v.  Pearson  (1906)  191  Mass.  283,  and  at  the  same  time  give 
her  a  means  of  protecting  them.  Westlake  v.  Westlake  (1878)  34  Oh. 
St.  621.  Whatever  the  theory,  the  conclusion  of  the  principal  case 
meets  the  approval  of  enlightened  thought  and  accords  with  authority. 

Husband  and  Wife — Conveyances  Between — Enabling  Acts. — Under 
a  statute  requiring  a  husband  to  join  in  his  wife's  conveyance  of  real 
estate,  a  wife  conveyed  to  her  husband  who  joined  in  the  deed.  Held, 
the  conveyance  was  invalid.  Alexander  v.  Shalala  (Pa.  1910)  77 
Atl.  554. 

At  common  law  it  was  well  settled  that  there  could  be  no  con- 
veyance of  real  estate  between  husband  and  wife.  Co.  Litt.  112a. 
Under  proper  circumstances,  hoAvever,  equity  sustained  such  transfer 
in  many  forms,  2  Story,  Eq.  Jur.  §  1395,  and  even  courts  of  law  were 
reluctant  to  invalidate  them.  Firebrass  v.  Pennant  (1764)  2  Wils. 
254.  Under  statutes  enabling  the  wife  to  own  and  convey,  courts 
have  held  that  the  invalidity  of  a  conveyance  from  husband  to  wife 
at  common  law  sprang  entirely  from  the  wife's  general  incapacity  to 
act  for  herself,  and,  this  being  removed  by  the  statute,  have  con- 
sidered such  conveyances  valid.  Burdeno  v.  Amperse  (1866)  15  Mich. 
91.  In  other  jurisdictions,  where  the  disability  between  husband  and 
wife  has  been  held  in  general  unaffected  by  the  enabling  acts,  Hendricks 
v.  Isaacs  (1889)  117  N.  Y.  411,  conveyances  by  wife  to  husband  have 
been  considered  void  under  similar  statutes  on  the  ground  that,  while 
the  wife's  disability  to  convey  was  removed,  the  husband's  disability 
to  receive  still  existed.  White  v.  Wager  (1862)  25  N.  Y.  328.  This 
contention  seems  unsound,  as  the  disability  of  the  wife  to  hold  any 
legal  title  in  her  own  right  to  convey  was  the  controlling  factor  at 
common  law;  this  is  apparent  since  the  husband  and  wife  when  acting 
in  auter  droit  were  allowed  to  convey  to  each  other  as  strangers.  Co. 
Litt.  supra;  Com.  Dig.  tit.  Baron  and  Eeme  D.  1.  Thus  the  view 
that  such  conveyances  are  valid  would  seem  the  sound  one  in  legal 
principle.  2  Bishop,  Mar.  Women  §  363;  Savage  v.  Savage  (1888) 
8Q  Me.  472.  When  the  statutes  require  the  joinder  of  the  husband 
the  cases  are  uniform  in  declaring  that  conveyances  to  a  husband  are 
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void.  Rico  v.  Brandenstein  (1893)  98  Cal.  465.  This  view,  regarding 
it  as  the  purpose  of  the  legislature  to  take  the  property  out  of  the 
control  of  the  husband,  refuses  to  consider  the  statutory  requirement  of 
acknowledgment  by  the  wife,  closely  analogous  to  the  supervision  once 
exercised  by  Chancery,  2  Story,  Eq.  Jur.  supra,  a  sufficient  safeguard, 
the  courts  perhaps  realizing  its  practical  ineffectiveness.  In  several 
states  this  difficulty  has  been  removed  by  express  statutory  authoriza- 
tion.   N.  Y.  Consol.  L.  ch.  19  §  36. 

Judgments — Res  Adjudicata — Statute  of  Frauds. — In  an  action  for 
an  installment  of  rent  under  an  agreement  for  a  lease  the  defendant 
pleaded  the  Statute  of  Frauds.  The  plaintiff  had  previously  recovered 
in  a  suit  brought  for  other  installments  in  which  the  defendant  had 
failed  to  plead  the  Statute.  Held,  the  agreement  for  a  lease  was  res 
adjudicata  and  the  Statute  of  Frauds  could  not  be  pleaded.  Hum- 
phries v.  Humphries  (1910)  L.  R.  1  K.  B.  796. 

According  to  accepted  principles  of  res  adjudicata,  any  traversable 
allegation  of  the  complaint  comes  within  the  scope  of  a  judgment  for 
the  plaintiff  and  in  any  future  action  any  defense  inconsistent  there- 
with cannot  be  pleaded.  Howlett  v.  Tarte  (1861)  10  C.  B.  (n.  s.)  813. 
An  agreement  required  by  the  Statute  of  Frauds  to  be  in  writing  must 
be  proved  by  writing,  but  the  writing  need  not  be  pleaded.  Anonymous 
(1701)  2  Salk.  519.  Accordingly  at  common  law,  if  the  defendant 
wished  to  compel  the  production  of  such  proof  he  had  to  traverse  the 
allegation  of  the  contract.  Leaf  v.  Tuton  (1842)  10  M.  &  W.  393; 
Butteman  v.  Hayes  (1839)  5  M.  &  W.  456.  The  Judicature  Act  has 
not  changed  the  nature  of  the  defence  but  has  merely  defined  the  issue 
by  compelling  the  defendant  to  plead  his  reliance  on  the  Statute. 
Pullin  v.  Snelus  (1879)  40  L.  T.  (n.  s.)  Q.  B.  363.  Consequently  the 
defence  in  the  principal  case,  being  in  the  nature  of  a  traverse,  was 
rightly  excluded  as  inconsistent  with  the  allegation  of  the  agreement 
for  a  lease;  and  whether  a  contract  not  evidenced  by  writing  is 
regarded  as  void,  or  valid  but  not  provable,  would  seem  under  this 
view  to  make  no  difference  in  the  result.  In  some  jurisdictions,  how- 
ever, equity  allows  the  defendant  in  the  same  answer  to  admit  the  con- 
tract and  yet  set  up  the  Statute.  Morgan  v.  Walters  (1792)  2  Cox 
Eq.  Cas.  369.  It  is  probable  that  in  case  of  such  a  conflict,  equity 
would  disregard  its  own  interpretation  of  the  Statute  and  enforce  the 
right  that  had  been  established  at  law  where  the  conditions  of  equitable 
jurisdiction  were  fulfilled. 

Jury — Competency  of  Juror — Effect  of  Opinion  as  to  Guilt. — The 
trial  court  overruled  the  defendant's  challenge  of  four  men  who  had 
formed  an  opinion  on  the  merits  which  it  would  take  evidence  to  re- 
move, one  of  whom,  in  his  examination,  at  first  doubted  but  then 
affirmed  his  ability  to  act  impartially.  A  statute  provided  that  an 
opinion  would  not  disqualify  if  the  juror  declared  and  the  court  be- 
lieved that  he  could  act  impartially.  Held,  it  was  error  to  overrule 
the  defendant's  challenge  to  this  juror  last  mentioned.  Scribner  v. 
State  (Okla.  1910)  108  Pac.  422. 

At  common  law  only  an  opinion  based  on  ill  will  or  malice  would 
disqualify,  and  even  this  was  ground  for  challenge  to  the  favor  only. 
State  v.  Sawtelle  (1891)  66  N.  H.  488,  524.  Certain  American  cases, 
however,  hold  that  any  expressed  opinion  is  ground  for  challenge. 
Rothschild  v.  State  (1880)  7  Tex.  App.  519;  Blake  v.  Milspaugh  (N. 
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Y.  1806)  1  Johns.  316.  This  doctrine  causes  difficulty  in  obtaining 
a  jury,  and  enables  a  juror  to  escape  just  service  by  expressing  an 
opinion.  State  v.  Sawtelle  supra,  532.  Further,  the  jurors  excluded 
tend  to  be  the  most  desirable  men  in  the  panel.  Comw.  v.  Crossmire 
(1893)  156  Pa,  St.  304,  308.  The  better  rule  seems  to  be  that  even 
an  opinion  which  it  will  take  evidence  to  remove,  which  is  obviously 
true  of  every  opinion,  Allison  v.  Comw.  (1881)  99  Pa.  St.  17,  32,  does 
not  necessarily  disqualify.  State  v.  Wilson  (1871)  38  Conn.  126,  138. 
Indeed,  the  consciousness  of  such  a  prepossession  would  often  induce 
a  more  cautious  and  open-minded  attitude  towards  the  prisoner.  Balbo 
v.  People  (1880)  80  N.  Y.  484.  Moreover,  the  court  should  not  decide 
the  question  of  impartiality  from  the  talesman's  words  alone,  but 
from  his  appearance,  manner  and  bearing  as  well.  Comw.  v.  Eagan 
(1889)  190  Pa.  St.  10,  19.  Hence  the  trial  court  must  clearly  have 
a  wide  discretion,  and  its  decision  should  therefore  be  reversed  only 
for  palpable  error.  Eopt  v.  Utah  (1886)  120  U.  S.  430;  State  v.  Pike 
(1870)  49  N.  H.  399,  406.  It  is  submitted  that  no  such  error  ap- 
peared in  the  principal  case,  and  hence  that  the  court,  in  reversing  the 
decision,  did  not  follow  the  better  practice. 

Landlord  and  Tenant — Eviction — Interference  with  Highway  Ease- 
ment by  Licensee  of  Landlord. — The  defendant,  lessee  of  a  store  in 
the  plaintiff's  hotel,  leased  the  privilege  of  maintaining  a  sight-seeing 
automobile  in  front  of  the  store.  His  sublessee,  who  had  no  municipal 
license,  was  excluded  by  the  plaintiff's  licensee,  a  taxicab  company 
with  a  municipal  license.  In  an  action  for  rent,  the  defendant  pleaded 
a  partial  eviction.  Held,  the  defendant  was  not  partially  evicted  as  he 
was  excluded  from  no  lawful  use  of  the  street.  U.  S.  Restaurant  & 
Realty  Co.  v.  Schulte  (1910)  124  N.  Y.  Supp.  835. 

Though  the  fee  of  a  street  is  vested  in  a  city,  it  is  nevertheless  a 
qualified  fee  held  in  trust  for  purely  highway  purposes,  and  abutting 
owners  enjoy  certain  rights  therein  not  possessed  by  the  community 
at  large.  Lahr  v.  Met.  El.  Ry.  Co.  (1887)  104  N.  Y.  268;  Met.  Tel. 
Co.  v.  Colwell  Lead  Co.  (N.  Y.  1884)  67  How.  Pr.  365.  Of  this 
nature  are  an  abutter's  so-called  easements  of  light,  air,  and  access, 
of  which  he  cannot  be  deprived  without  just  compensation.  Elliott, 
Roads  and  Streets  (2nd  Ed.,  §§  695,  696;  Matter  of  N.  Y.  El.  R.  R.  Co. 
(N.  Y.  1885)  36  Hun  427.  Hence  as  a  cab  stand  is  not  a  highway 
purpose  and  as  it  interferes  with  the  abutter's  easement  of  access, 
McCaffrey  v.  Smith  (N.  Y.  1886)  41  Hun  117,  a  municipal  license 
without  the  consent  of  the  abutting  owner  confers  no  right  as  against 
the  latter,  though  barring  complaint  on  the  part  of  the  public.  Brana- 
han  v.  Hotel  Co.  (1883)  39  Oh.  St.  333;  Elliott,  Roads  and  Streets 
(2nd  Ed.)  §§  651,  653.  Consequently  since  a  lease  of  property  abutting 
upon  a  street  carries  with  it  all  the  easements,  incidents,  and  rights 
of  the  owner  therein  unless  expressly  reserved,  Edmunson  v.  Lowry 
(1892)  3  S.  D.  77;  Jones,  Landlord  and  Tenant  §  105,  the  defendant 
in  the  principal  case  was  excluded  from  the  potential,  if  not  from  the 
actual  user  of  his  right  of  access  and  consequently  suffered  a  partial 
eviction.  Edmunson  v.  Lowry  supra;  Pridgeon  v.  Excelsior  Boat  Club 
(1887)  66  Mich.  326.  The  mere  fact  that  the  defendant's  subtenant 
was  incidentally  excluded  from  a  wrongful  use  of  the  street  cannot 
affect  this  result  and  the  principal  case  is  therefore  in  error. 

Limitation  of  Actions — Fraud — Concealment  by  Silence. — A  notary 
public  fraudulently  certified  to  a  false  acknowledgment  to  a  deed  of 
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land  in  another  state.  Upon  discovery  of  the  fraud  an  action  was 
brought  on  his  bond.  The  defendant  pleaded  the  Statute  of  Limita- 
tions. Held,  the  cause  of  action  accrued  when  the  fraud  was  com- 
mitted.   State  ex  rel.  O'Malley  v.  Musick  (Mo.  1910)  130  S.  W.  398. 

The  doctrine  that  a  cause  of  action  based  on  fraud  does  not  accrue 
until  discovery  of  the  fraud,  originated  in  Chancery,  Booth  v.  Warring- 
ton (1714)  4  Brown  P.  C.  163,  and  was  repudiated  by  the  law  courts. 
Imp.  Gas  Co.  v.  London  Gas  Co.  (1854)  10  Ex.  39;  but  see  Gibbs  v. 
Guild  (1882)  L.  R  9  Q.  B.  Div.  59.  In  America,  however,  it  has 
been  generally  accepted.  Persons  v.  Jones  (1853)  12  Ga.  371.  In  some 
jurisdictions  this  doctrine  has  been  limited  to  cases  where  the  cause 
of  action  was  fraudulently  concealed,  Smith  v.  Blachley  (1901)  198 
Pa.  St.  173,  unless  there  was  a  fiduciary  relationship  between  the 
parties,  Herndon  v.  Lewis  (Term.  1896)  36  S.  W.  953,  or  the  plaintiff 
could  not  have  discovered  the  fraud.  Snodgrass  v.  Bank  (1854)  25 
Ala.  161,  173.  It  has  been  urged,  however,  that  a  secret  fraud  has 
the  same  effect  as  a  fraudulent  concealment,  Martin  v.  Smith  (U. 
S.  1870)  1  Dill.  85,  97,  and  therefore  that  whenever  the  plaintiff  be- 
cause of  fraud  does  not  know  that  he  has  a  cause  of  action  it  does  not 
accrue  until  discovery  of  the  fraud.  Bailey  v.  Glover  (U.  S.  1874) 
21  Wall.  342.  In  view  of  the  equitable  nature  of  the  doctrine,  the  latter 
rule  seems  preferable.  The  objection  that  it  in  effect  suspends  the 
Statute  as  to  all  frauds  until  discovery  is  met  by  the  rule  that  there 
is  a  discovery  when,  from  the  nature  of  the  transaction,  Calhoun  v. 
Burton  (1885)  64  Tex.  510,  or  known  facts,  Coffin  v.  Barber  (N.  Y. 
1906)  115  App.  Div.  713,  the  plaintiff  should  be  put  upon  inquiry. 
The  more  stringent  view,  that  the  fraud  is  discovered  whenever  the 
plaintiff  might  discover  it  upon  inquiry,  Teall  v.  Schroder  (1894)  158 
IT.  S.  172,  seems  objectionable,  there  being  nothing  to  arouse  suspicion, 
upon  similar  equitable  considerations.  Eiggins  v.  C rouse  (1895)  147 
N.  Y.  411.  The  principal  case  therefore  differs  from  the  better  opin- 
ion, although  following  the  tendency  of  its  jurisdiction.  Callan  v. 
Callan    (1903)    175   Mo.   346,  359. 

Libel — Privileged  Communication — Statements  Concerning  Candi- 
dates for  Public  Office. — The  defendant  in  good  faith  published 
among  the  voters  of  the  county  circulars  containing  criticism  and  false 
assertions  of  fact  regarding  the  official  conduct  of  the  plaintiff,  a 
candidate  for  renomination  as  state's  attorney.  The  plaintiff  sued 
for  libel.  Held,  the  statement  was  conditionally  privileged  and  the 
defendant  was  not  liable.  Schull  v.  Hopkins  (S.  D.  1910)  127  N. 
W.  550. 

Criticism  upon  the  conduct  of  public  men,  now  universally  allowed 
as  a  fair  comment  on  a  matter  of  public  interest,  is  entirely  distinct 
from  the  assertion  of  some  alleged  matter  of  fact.  Odgers,  Libel  and 
Slander  (4th  Ed.)  186.  The  fact  that  a  publication  containing  libelous 
words  relates  to  a  question  of  public  interest  does  not  make  it 
privileged.  Post  Pub.  Co.  v.  Moloney  (1893)  50  Oh.  St.  71,  88.  Hence 
to  accuse  an  officer  or  candidate  for  public  office  of  an  offense  is  not 
even  conditionally  privileged,  although  the  statement  relates  to  the 
acts  of  the  officer  in  the  discharge  of  his  previous  official  duties. 
Hamilton  v.  Eno  (1880)  81  N.  Y.  116,  126.  In  cases  of  newspaper 
libel  the  great  weight  of  authority  holds  that  false  allegations  of 
fact  in  such  connection  are  not  privileged  communications,  Davis  v. 
Shepstone  (1886)  L.  R.  11  A.  C.  187;  Jones  v.  Townsend  (1885)  21 
Fla.  431,  449,  nor  is  this  based  on  the  distinction  that  the  extended 
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circulation  of  a  newspaper  may  cause  the  publication  of  the  libel  to 
parties  not  interested  in  its  subject  matter.  Aldrich  v.  Press  Printing 
Co.  (1864)  9  Minn.  133.  By  becoming  a  candidate  for  office  one  does 
not  surrender  one's  private  character  and  consent  to  any  imputation, 
however  false,  if  made  in  good  faith.  Most  courts,  therefore, 
striving  for  the  same  end  as  the  advocates  of  the  contrary  doc- 
trine, but  proceeding  on  firmer  ground,  hold  that  such  communica- 
tions as  those  in  the  principal  case  are  not  privileged,  Burt  v.  Ad- 
vertiser Co.  (1891)  154  Mass.  238;  Post  Pub.  Co.  v.  Hallam  (1893) 
59  Fed.  530,  and  hence  that  good  faith  will  not  shield  the  defendant. 
Jarman  v.  Rea  (1902)  137  Cal.  339;  Rearick  v.  Wilcox  (1876)  81  111. 
77.  The  principal  case,  however,  is  well  settled  law  in  its  jurisdiction. 
Ross  v.  Ward  (1901)  14  S.  D.  240. 

Mortgages — After-Acquired  Property  Clause — Fixtures  Erected 
by  Conditional  Vendor. — The  defendant  company  issued  bonds  secured 
by  a  mortgage  containing  an  after-acquired  property  clause.  It  then 
purchased  real  estate  and  the  intervening  petitioners  in  the  present 
foreclosure  suit  erected  a  standpipe  thereon,  reserving  title  until  pay- 
ment. Held,  by  annexation  to  the  realty  the  standpipe  became  part 
of  the  mortgage  security.  Tippett  &  Wood  v.  Barham  (1910)  180 
Fed.  76. 

Whether  a  contract  between  a  landowner  and  the  owner  or  mort- 
gagee 6f  a  chattel,  giving  the  latter  the  right  to  remove  the  chattel 
after  annexation  to  the  realty,  is  held  to  preserve  the  chattel  character 
of  the  property  so  annexed,  Ham  v.  Kendall  (1873)  111  Mass.  297.  or 
to  give  merely  a  contractual  right  of  removal,  10  Columbia  Law  Re- 
view 582;  Prescott  v.  Wells  Fargo  Co.  (1867)  3  Nev.  82,  the  effect 
of  such  a  contract  when  made  by  a  mortgagor  is  to  be  determined  by 
the  character  of  the  mortgagee's  estate.  Accordingly  in  those  states 
where  a  mortgagee  obtains  the  legal  estate,  the  mortgagor's  agreement 
in  regard  to  subsequent  annexations  thereto  cannot  bind  the  mort- 
gagee without  his  consent.  Hunt  v.  Bay  State  Iron  Co.  (1867)  97 
Mass.  279;  Porter  v.  Pittsburg  Steel  Co.  (1886)  122  U.  S.  267.  But 
where  a  mortgage  gives  only  a  lien  and  the  mortgagor  retains  title, 
such  a  contract  should  be  held  valid  as  against  the  mortgagee,  who  has 
not  relied  on  subsequent  annexations  as  security.  Merchants'  Bank  v. 
Stanton  (1893)  55  Minn.  211;  Campbell  v.  Roddy  (1888)  44  N.  J.  Eq. 
244.  A  mortgage  on  property  to  be  acquired  in  the  future  operates 
in  equity  as  a  lien  upon  such  property  as  soon  as  it  comes  into  the 
possession  of  the  mortgagor,  Pennock  v.  Coe  (1859)  23  How.  117,  but 
subject  to  the  liens  upon  the  property  when  obtained,  on  the  ground 
that  the  mortgage  lien  can  only  attach  to  the  interest  acquired  by  the 
mortgagor.  United  States^  v.  New  Orleans  R.  R.  Co.  (1870)  12  Wall. 
362.  Hence  in  the  principal  case  the  after-acquired  property  clause 
did  not  divest  the  lien  of  the  conditional  vendor,  and  the  annexation 
being  to  realty  subject  only  to  an  equitable  lien  the  rule  obtaining 
where  a  mortgage  passes  no  title  should  have  applied. 

Officers — Title  to  Office — Remedies. — A  de  jure  officer  whose  term 
had  expired  sued  to  recover  fees  from  a  de  facto  officer  who  had  wrong- 
fully intruded  into  the  office.  Held,  the  plaintiff  could  recover  without 
first  having  established  his  title.  De  Vigil  v.  Stroup  (N.  M.  1910) 
110  Pac.  830. 

It  is  well  settled  that  a  de  jure  officer  can  recover  from  a  de  facto 
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officer  the  fees  of  the  office  which  the  latter  wrongfully  intruded  upon; 
Arris  v.  Stukely  (1678)  2  Mod.  260;  and  by  the  weight  of  authority 
such  suit  can  be  maintained  even  when  it  involves  a  trial  of  the  title 
to  the  office.  Howard  v.  Wood  (1679)  2  Lev.  245.  While  a  municipal 
officer  out  of  possession  cannot  sue  the  corporation  before  his  title  has 
been  judicially  ascertained,  9  Columbia  Law  Review  558,  the  courts  ob- 
jecting to  a  collateral  attack  upon  the  title  where  the  de  facto  officer 
is  not  a  party,  Lee  v.  The  Mayor  (Del.  1895)  1  Marv.  65,  the  objection 
seems  to  be  overcome  where  the  suit  is  directly  against  the  de  facto 
officer.     Glascock  v.  Lyons  (1863)  20  Ind.  1;  Wenner  v.  Smith  (1886) 

4  Utah  238 ;  cf.  Patterson  v.  Miller  (Ky.  1859)  2  Met.  493.  Quo  war- 
ranto being  the  proper  method  of  determining  title  in  all  jurisdictions, 
whether  the  writ  is  one  of  grace  or  of  right,  Burgess  v.  Davis  (1891) 
138  111.  578,  the  courts  might  well  insist  upon  the  employment  of  such 
remedy  by  the  de  jure  officer;  for  the  institution  of  such  proceedings 
at  once  is  more  equitable  than  remaining  passive  and  eventually  suing 
for  the  fees  a  defendant  who  in  good  faith  has  materially  altered  his 
position.     Selby  v.  Portland  (1886)  14  Or.  243;  Hunter  v.  Chandler 

(1870)  45  Mo.  452.  When  however  the  objection  to  collateral  attack 
is  once  overcome,  the  prevailing  doctrine  prevents  a  multiplicity  of 
suits  and  insures  the  de  jure  officer  against  loss  of  his  remedy  through 
laches,  People  v.  Schnepp  (1899)  179  111.  305,  or  acquiescence,  Horsey 
v.  Ansley  (1884)  72  Ga.  460,  since  of  course  it  is  then  immaterial 
whether  the  suit  for  fees  is  brought  before  or  after  the  expiration  of 
the  term  of  office. 

Personal  Property — Accession — Liability  of  Innocent  Purchaser. — 
A  wilful  wrongdoer  took  sap  from  the  plaintiff's  trees  and  sold  it 
to  a  distilling  company,  which  innocently  converted  it  into  resin  and 
turpentine  and  subsequently  sold  it  to  the  defendant,  an  innocent 
purchaser.  The  plaintiff  brought  trover  for  the  value  of  the  sap.  Held, 
there  could  be  no  recovery.  U.  8.  v.  Waters-Pierce  Oil  Co.  (C.  C.  E.  D. 
Mo.  1910)  180  Fed.  309. 

The  authorities  are  at  variance  as  to  what  constitutes  a  change 
of  the  identity  or  species  of  a  chattel  sufficient  to  divest  the  title  of  the 
owner.  A  civil  law  test  which  was  early  taken  over  into  the  common 
law  was  whether  the  final  product  could  be  reconverted  into  the 
original  materials;  Justinian,  Inst.  lib.  2,  cap.  1  §§  25,  26;  Brae.  lib.  2, 
cap.  3  §  2 ;  while  according  to  another  test,  title  remains  in  the  original 
owner  if  the  materials  can  still  be  perceived  and  identified  by  the 
senses.    Anon  (1489)  Y.  B.  5  Hen.  VII  pi.  15;  Betts  v.  Lee  (N.  Y.  1810) 

5  Johns.  348.  Since  the  value  of  a  chattel  may  be  greatly  enhanced 
without  effecting  a  change  of  identity  under  these  tests,  the  view  that 
a  considerable  increase  in  value  operates  as  a  change  of  identity,  under 
modern   conditions   seems   preferable  to   either.      Wetherbee   v.    Green 

(1871)  22  Mich.  311.  In  the  absence  of  a  change  of  identity  the 
goods  may  be  retaken  or  their  enhanced  value  recovered  either  from  the 
original  wrongdoer  or  an  innocent  purchaser;  Wooden  Ware  Co.  v.  U. 
S.  (1882)  106  U.  S.  432;  though  some  courts,  while  recognizing  the 
owner's  right  of  recaption,  limit  his  recovery  of  damages  to  the  original 
value  of  the  property  when  the  taking  was  in  good  faith.  Weymouth  v. 
Chi.  &  N.  W.  Ry.  (1863)  17  Wis.  550.  When  the  species  has  been 
changed  the  value  of  the  materials  may  be  recovered  against  the  con- 
verter, and,  on  the  authority  of  Silsbury  v.  M'Coon  (1850)  3  N.  Y.  379, 
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the  goods  may  even  be  retaken  from  a  wilful  wrongdoer.  But  see 
Single  v.  Schneider  (1872)  30  Wis.  370.  Against  one  who  innocently 
effects  a  change  of  identity,  however,  the  owner's  recovery  is  limited 
to  the  value  of  the  materials,  and  his  right  of  recaption  is  lost.  Weth- 
erbee  v.  Green  supra.  And  since  title  has  passed  by  the  change  and 
the  owner  is  in  a  position  similar  to  that  where  the  goods  have  been 
destroyed,  Silsbury  v.  M'Coon  supra,  386,  this  tort  liability  does  not 
extend  beyond  the  original  wrongdoer;  and  a  purchaser  takes  good 
title.  Since  there  was  clearly  a  change  of  identity  in  the  principal 
case,  the  decision  was  correct. 

Pleading  and  Practice — New  Trial — Erroneous  Ruling  not 
Excepted  to. — The  court  submitted  the  case  to  the  jury  on  an  alleged 
erroneous  ruling  to  which  the  appellant  did  not  except  at  the  trial. 
Held,  it  was  the  duty  of  the  trial  court  to  grant  a  new  trial  if  the  ruling 
was  erroneous.  Lackawanna  Steel  Co.  v.  Pioneer  S.  S.  Co.  (1910)  124 
N.  Y.  Supp.  833. 

The  proper  way  to  deal  with  erroneous  rulings  is  of  course  to  take 
exceptions  to  them;  and  it  is  equally  well  settled  that  when  before 
courts  exercising  appellate  jurisdiction  a  new  trial  will  not  be  granted 
unless  the  ruling  was  excepted  to.  Standard  Oil  Co.  v.  Amazon  Ins.  Co. 
(1880)  79  N.  Y.  506;  Farman  v.  Lauman  (1881)  73  Ind.  568.  When 
before  trial  courts,  while  it  is  generally  admitted  that  at  common  law 
it  was  within  the  discretion  of  the  court  to  grant  a  new  trial  without 
exception  taken,  Breckenridge  v.  Anderson  (Ky.  1830)  3  J.  J.  Marsh. 
710;  see  Valerius  v.  Richard  (1894)  57  Minn.  443,  it  has  been  held  that 
statutory  remedies  supercede  previously  existing  ones,  and,  the  legis- 
lature having  provided  a  method  for  obtaining  a  new  trial,  a  party  de- 
siring one  must  conform  to  the  prescribed  requirements.  St.  L.  &  S.  F. 
Ry.  v.  Werner  (1904)  70  Kan.  190.  On  the  other  hand,  a  new  trial 
will  in  New  York  at  least  be  granted  without  exception  taken  on  the 
ground  that  it  is  not  a  matter  of  right  in  the  applicant,  but  merely 
a  prayer  for  relief  addressed  peculiarly  to  the  discretion  of  the  trial 
court.  Mandeville  v.  Marvin  (N.  Y.  1883)  30  Hun  282;  see  Farman 
v.  Lauman  supra.  This  view  is  sustained  by  the  analogy  of  granting 
a  new  trial  for  improper  remarks  to  the  jury  which  have  not  been  ob- 
jected to.  Kinnaman  v.  Kinnaman  (1880)  71  Ind.  417.  On  principle 
it  would  seem  that  the  latter  is  the  sound  doctrine,  since  every  court 
has  supervisory  powers  over  its  judgments  and  decisions  and  is  assumed 
to  exercise  them  with  a  view  to  substantial  justice,  Mandeville  v.  Mar- 
vin supra,  as  is  shown  in  granting  amendments  and  motions  generally. 
The  principal  case  is  hence  decided  on  sound  legal  theory. 

Set-Off  and  Counterclaim — Garnishment — Unmatured  Debt. — A 
bank,  summoned  as  garnishee  in  an  action  against  an  insolvent 
depositor,  sought  to  set  off  against  the  latter's  deposit  his  note,  which 
had  not  matured  when  the  summons  was  served.  Held,  the  garnishee 
could  set  off  the  note.  Armitage  Herschel  Co.  v.  Jacob  Barnett  Amuse- 
ment Co.  (Minn.  1910)  70  Cent.  L.  J.  371. 

Courts  differ  as  to  the  right  of  the  debtor  of  an  insolvent  person 
to  set  off  an  unmatured  debt  against  a  matured  one  in  garnishment  or 
insolvency  proceedings.  According  to  one  view,  garnishment,  Bennett 
v.  Campbell  (1899)  189  Pa.  St.  647,  or  assignment,  Chipman  v.  Ninth 
Nat.  Bank  (1888)  120  Pa.  St.  86,  fixes  the  status  of  the  parties,  and 
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hence  no  debts  may  be  set  off  unless  due  at  the  time  of  the  garnish- 
ment, Roig  v.  Tim  (1883)  103  Pa.  St.  115,  or  assignment;  Huse  v. 
Ames  (1890)  104  Mo.  91;  the  set-off  of  an  unmatured  debt  being 
regarded  as  a  preference.  Fera  v.  Wickham  (1892)  135  N.  Y.  223. 
Under  a  modification  of  this  doctrine,  this  status  is  not  fixed  until  final 
answer,  and  any  debts  may  be  set  off  which  mature  before  that  time. 
Boston  T.  &  S.  Foundry  Co.  v.  Mortimer  (Mass.  1828)  7  Pick.  166. 
Some  jurisdictions,  however,  permit  such  set-offs  irrespective  of  the 
date  of  maturity.  By  the  reasoning  of  these  cases,  the  garnishor, 
Schuler  v.  Israel  (1887)  120  U.  S.  506,  or  assignee,  St.  P.  &  M.  Trust 
Co.  v.  Lech  (1894)  57  Minn.  87,  has  no  greater  rights  than  the  judg- 
ment debtor  or  assignor,  because,  being  a  volunteer,  Scott  v.  Armstrong 
(1892)  146  U.  S.  499,  he  takes  subject  to  all  equities;  Ky.  Flour  Co.'s 
Assignee  v.  Merch.  Nat.  Bank  (1890)  90  Ky.  225;  and  hence  the  equity 
for  set-off  raised  by  the  debtor's  insolvency,  Schuler  v.  Israel  supra,  is 
superior  to  the  equities  of  other  creditors.  Nashville  Trust  Co.  v.  Bank 
supra.  Further,  there  is  no  preference,  since  in  the  case  of  mutual 
debts  it  is  only  the  balance  which  constitutes  the  assets  for  distribution. 
Nashville  Trust  Co.  v.  Bank  supra.  This  view,  adopted  by  the  principal 
case,  is  provided  for  in  some  states  by  statute,  Vt.  Gen.  Sts.  c.  34,  §  52 ; 
Ga.  Civ.  Code  §  3755,  and  seems  the  sounder  on  principle;  for  it  is 
difficult  to  see  why  the  assignment  or  garnishment  should  bring  about  a 
result  admittedly  not  effected  by  the  prior  insolvency  alone.  Fera  v. 
Wickham  supra. 

Torts — Adjoining  Land  Owners — Duty  to  Restrain  Employees. — 
The  defendant's  employees  had  for  some  time  maliciously  thrown 
missiles  from  the  defendant's  factory  windows  upon  the  plaintiff's 
adjoining  land,  a  practice  ultimately  resulting  in  injury  to  the  plain- 
tiff. The  defendant  had  neglected  to  take  due  precautions  to  stop  the 
practice.  The  complaint  was  drawn  so  as  to  support  an  action  for 
either  negligence  or  nuisance.  Held,  the  defendant  was  liable  on  either 
ground.  Bogle  v.  Franklin  Mfg.  Co.  (N.  Y.  1910)  2  Daily  Record 
No.  21. 

According  to  the  policy  of  the  common  law  which  imposes  an 
absolute  liability  under  conditions  where  the  duty  to  use  due  care  is 
deemed  inadequate,  Holmes,  Common  Law  115,  a  land  owner  who 
brings  upon  his  premises  anything  which  is  apt  to  do  mischief  if  it 
escapes  is  liable  to  his  neighbor  for  the  injurious  consequences  of  its 
escape.  Rylands  v.  Fletcher  (1866)  L.  R.  1  Ex.  265.  A  nuisance  may 
arise  from  a  use  of  premises  which  brings  together  a  disorderly  class 
of  people  to  the  annoyance  of  the  neighborhood.  Jacob  Hall's  Case 
(1670)  1  Mod.  76;  King  v.  Betterton  (1696)  Skinner  625;  King  v. 
Moore  (1832)  3  B.  &  Ad.  184.  In  either  case,  however,  the  liability 
arises  from  and  depends  upon  the  natural  consequences  of  the  particu- 
lar user.  As  the  maintenance  of  a  factory  does  not  naturally  result 
in  malicious  injury  to  adjoining  proprietors,  the  principal  case  upon 
the  ground  of  nuisance  is  without  precedent,  and,  it  is  submitted,  in- 
advisable, since  a  proprietor's  liability  for  the  acts  of  mischievous 
workmen  outside  the  scope  of  their  employment  should  not  in  justice 
be  absolute.  In  supporting  a  recovery  on  the  ground  of  negligence,  the 
court  imposes  on  the  land  owner  the  duty  to  protect  an  adjacent 
proprietor  from  the  mischievous  acts  of  persons  on  his  land  and  under 
his  control.  Such  a  duty  has  been  recognized  toward  invited  persons, 
Swinerton  v.  Le  Boutillier  (N.  Y.  1894)  7  Misc.  639,  and  toward  an 
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adjoining  land  owner  in  one  decided  case.  Fletcher  v.  B.  &  P.  Ry. 
(1897)  168  U.  S.  135.  On  the  basis  of  negligence  therefore  the  princi- 
pal case  is  not  without  judicial  support,  and  in  view  of  the  hardship 
involved  in  denying  the  recovery  for  an  injury  which  the  owner  of  the 
premises  could  alone  prevent,  Fletcher  v.  B.  &  P.  Ry.  supra,  is  a 
desirable  modification  of  orthodox  common  law  doctrine.  By  analogy 
to  the  cases  imposing  an  absolute  liability,  this  liability  for  negligence 
might  well  be  extended  to  employers  other  than  land  owners. 

Wills — Conditions  en  Restraint  of  Marriage — Intent  of  Testator 
as  Affecting  Validity. — The  testator  devised  his  property  to  his 
daughter,  subject  however  to  the  condition  that  if  she  married,  a  part 
of  the  property  should  pass  to  her  sisters.  The  daughter  brought  a  bill 
in  equity  to  free  the  devise  from  the  condition.  Held,  the  complainant 
was  entitled  to  the  relief  prayed  for,  since  the  condition  was  void  as 
being  in  restraint  of  marriage.  Knosk  v.  Knosh  (Mo.  1910)  129  S.  W. 
666.     See  Notes,  p.  756. 
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The  Modern  Law  of  Labor  Unions.  By  W.  A.  Martin.  Washing- 
ton, D.  C. :  John  Byrne  &  Co.    1910.    pp.  xxv,  649. 

The  first  impression  upon  the  reviewer  made  by  this  book  was  that 
its  bolk  is  much  larger  than  the  topic  warrants.  A  glance  at  the  pages, 
however,  reveals  the  fact  that  the  substance  is  not  as  massive  as  the 
appearance;  while  a  careful  examination  discloses  the  further  fact  that 
there  is  much  repetition.  Moreover,  the  Appendix,  extending  through 
one  hundred  and  twenty-two  pages,  contains  more  than  thirty  forms  of 
indictments,  informations,  bills  for  injunctions,  and  injunctions.  Most 
of  these  are  taken  verbatim  from  the  reports  of  decided  cases.  While 
very  interesting  and  instructive,  many  purchasers  of  the  book  will  not 
care  for  these  duplications  of  printed  matter,  which  is  already  on  their 
shelves  and  easily  accessible;  and  all  others  would  have  been  satisfied, 
we  fancy,  if  these  forms  had  been  printed  in  smaller  type,  with  conse- 
quent reduction  in  the  size  of  the  volume. 

The  repetition,  to  which  reference  has  been  made,  is  especially 
noticeable  in  the  chapters  devoted  to  boycott.  Our  author  first  dis- 
cusses boycotts  of  capital,  and  then,  in  a  separate  chapter,  deals  with 
boycotts  of  labor.  Of  course,  most  of  the  principles  set  forth  in  the 
earlier  discussion  are  reiterated  in  the  later,  and  many  of  the  same 
authorities  are  cited  again.  Indeed,  as  one  looks  through  the  table  of 
cases,  he  notes  with  surprise  the  number  of  times  certain  cases  have 
been  cited.  For  example,  Barr  v.  Essex  Trades  Council  appears  on 
twenty-seven  different  pages,  while  Beck  v.  Railway  Teamster's  Pro- 
tection Union  appears  on  thirty-three  pages ;  and  not  infrequently  each 
is  cited  twice  on  the  same  page. 

We  have  noted  several  instances  of  poor  proof-reading,  but  the  con- 
text usually  enables  one  to  make  the  proper  correction.  At  times,  our 
author's  style  is  neither  graceful  nor  lucid.  For  example,  on  page 
seventy-nine,  we  read,  "The  rule  applies  with  full  force  and  effect, 
though  such  coercion  and  compulsion  as  is  incidental  to  the  imposition 
of  or  threats,  express  or  implied,  to  impose  penalties  is  made  use  of 
for  the  purpose  of  compelling  recalcitrant  members  to  join  the  strike;" 
on  page  forty-seven,  "On  the  other  hand  members  of  a  union  acting 
in  concert  have  no  lawful  right  to  refuse  to  work  with  men  belonging 
to  other  unions  from  purely  arbitrary  causes."  In  each  extract,  the 
author's  punctuation  has  been  reproduced. 

When  we  pass  from  matters  of  form  and  style  to  those  of  substance, 
we  find  little  to  criticise.  Our  author  appears  to  have  a  thorough 
knowledge  of  the  modern  law  of  labor  unions.  He  has  studied  the  cases 
carefully,  criticises  them  candidly,  but  with  good  judgment,  and  sums 
up  the  results  of  existing  judicial  decisions  clearly  as  well  as  accurately. 
If  any  reader  doubts  this  statement,  let  him  examine  sections  thirty- 
five  and  eighty-eight,  in  which  it  is  shown  that  "the  great  weight  of 
authority  is  to  the  effect  that  while  the  act  of  an  individual  may  not 
be  unlawful,  yet  the  same  act  when  committed  by  a  combination  of 
individuals  may  be  unlawful  both  in  the  sense  of  rendering  the  mem- 
bers of  the  combination  liable  to  a  criminal  prosecution  and  to  an 
action  on  the  case  for  damages  or  to  an  injunction  process,  and  that 
too,  though  the  act  for  the  commission  of  which  the  combination  was 


786  COLUMBIA    LAW   REVIEW. 

formed  is  one  which  an  individual  would  have  the  absolute  right  to 
commit." 

To  the  busy  practitioner,  this  book  should  be  especially  valuable. 
Every  important  modern  case,  dealing  with  the  law  of  labor  unions, 
appears  to  have  been  digested,  while  the  voluminous  Table  of  Contents 
and  Index  enable  one  easily  to  find  the  authorities  upon  any  particular 
topic.  Even  the  repetition  of  principles  and  citations,  referred  to 
above,  is  not  without  its  advantages  here. 

F.  M.  B. 

Independent  Contractors  and  Employers  Liability.  By  The- 
ophilus  J.  Moll.  Cincinnati:  The  W.  H.  Anderson  Co.  1910.  pp. 
lvi,  378. 

This  book  by  Prof.  Moll  commences  with  a  quotation  from  the 
late  lamented  Dean  Huffcut's  concise  but  admirable  treatise  on  Agency. 
Immediately  following  this  quotation,  comes  another  quotation  from 
the  recent  work  of  Mr.  Street  on  Legal  Liability.  Then  comes  another 
lengthy  quotation  from  Dean  Huffcut;  so  on,  almost  ad  infinitum. 

Prof.  Moll's  book,  in  fact,  consists  for  the  greater  part  rather  of 
excerpts  from  the  writings  of  others  and  of  lengthy  quotations  from 
leading  authorities,  than  of  original  contributions,  whether  by  way 
of  analysis  or  by  way  of  criticism. 

In  these  days  of  the  Deluge — for  that  seems  the  only  way  to  char- 
acterize the  constantly  increasing  over-production  of  legal  literature 
of  every  kind — the  only  excuse  for  a  book  on  a  subject  such  as  "In- 
dependent Contractors,"  already  ably  and  adequately  dealt  with  by 
others,  must  be  found  either  in  originality  of  thought  and  concept, 
or  in  a  more  than  usually  lucid  and  compact  statement  of  the  familiar 
principles. 

The  most  charitable  critic  could  hardly  ascribe  to  this  treatise  of 
Prof.  Moll  any  originality  of  treatment.  The  author  seems  quite  de- 
void of  that  passion  for  the  philosophy  of  the  law,  of  that  desire  to 
penetrate  into  the  true  ratio  decidendi,,  which  should  characterize  the 
modern  writer. 

Nor  are  the  form  of  the  book  and  the  treatment  of  the  subject  in 
any  respect  notable.  When  the  author  is  not  quoting  from  others 
(which  is  seldom),  he  is  prolix,  not  always  over-clear,  and  never 
literary. 

At  least  two-thirds  of  Prof.  Moll's  work  consists  of  verbatim  quota- 
tions, or  what  amounts  to  the  same  thing,  from  Judge  Thompson's 
Commentaries  on  the  Law  of  Negligence,  Mr.  Labatt's  Treatise  on 
Master  and  Servant,  or  the  same  author's  excellent  and  illuminating 
monographic  notes  in  the  Lawyers'  Reports  Annotated,  from  Prof. 
Burdick's  Law  of  Torts,  from  Barrows  on  Negligence,  or  from  Mr. 
Street's  recent  treatise  on  Legal  Liability,  which,  by  the  way,  is  in 
many  respects  altogether  admirable. 

It  is  quite  true  that  Prof.  Moll  frankly  and  freely  acknowledges 
his  indebtedness  to  these  authors.  The  seventh  chapter  of  the  book, 
which  discusses  the  employer's  liability  to  his  own  servants,  is  de- 
rived almost  in  its  entirety  from  Labatt  on  Master  and  Servant.  This 
fact  is  acknowledged  (p.  293),  but  this  does  not,  it  seems,  justify  a 
repetition  in  practically  the  same  language  of  what  another  gifted 
author  has  already  said. 

The  work,  however,  is  not  devoid  of  merit.  In  its  favor  this 
can  be  said:   the  historical  method   of  treatment  is   frequently  em- 
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ployed  to  considerable  advantage.  For  example,  the  author's  discussion 
of  the  early  case  of  Bush  v.  Steinman1  is  excellent.  He  points  out 
clearly  that  that  case  violated  the  simple  rule  of  logic,  that  where 
one  who  lets  a  contract  has  no  control  over  the  employees  of  the 
contractor,  he  should  not  be  treated  as  their  master,  but  the  inde- 
pendent contractor  alone  should  be  liable.  The  overthrow  of  the 
doctrine  of  this  case  is  also  ably  developed.  But  for  a  summary  of 
the  present  tendency  regarding  the  doctrine,  the  author  again  re- 
frains from  original  treatment,  and  quotes  at  great  length  from  Mr. 
Labatt's  valuable  note  to  the  case  of  Salliotte  v.  Kingbridge  Co.2 

The  first  half  of  Prof.  Moll's  book  consists  of  an  attempt  to  define 
independent  contractors,  and  to  differentiate  them  from  agents  and 
servants.  The  ground,  of  course,  has  been  fully  covered  before.  Prof. 
Burdick  and  numerous  other  authorities  have  made  it  quite  clear 
that  the  decisive  test  is  whether  or  not  the  employer  had  the  right  to 
control  the  conduct  of  the  person  doing  the  wrong.  If  he  had,  he  is 
liable;  otherwise,  the  rule  of  respondeat  superior  does  not  apply.  If, 
in  fine,  the  contractor  represents  the  employer's  will  only  as  to  the 
result,  and  not  as  to  the  means,  he  is  an  independent  contractor  and 
alone  responsible  for  torts. 

Prof.  Moll  apparently  recognizes  the  soundness  of  this  test  (p.  19, 
32,  37),  for  he  quotes  at  great  length  from  cases  and  from  authors 
enunciating  it.  However,  his  own  general  statement  of  the  rule  (p.  18) 
is  unsound. 

The  employer's  "exceptional  liability"  for  the  torts  of  an  inde- 
pendent contractor  is  made  the  subject  of  unusual  classification  by 
the  author.  He  makes  this  exceptional  liability  depend,  (1)  on  the 
character  of  the  work,  (2)  on  the  character  of  the  obligation,  (3) 
on  the  conduct  of  the  employer.  Nothing  seems  gained  by  the  adop- 
tion of  this  classification,  and,  in  the  writer's  opinion,  the  value  of 
the  work  for  ready  reference  is  thereby  considerably  impaired. 

The  index  is  excellent  and  the  table  of  cases  particularly  full 
and  complete.  Cross-citations  are  employed  and  reference  is  made 
not  only  to  the  official  series,  but  to  the  leading  case-books  and  unofficial 
compilations,  as  well. 

The  book,  as  a  whole,  shows  that  the  author  is  familiar  with  all 
of  the  case-law  and,  in  fact,  with  all  of  the  literature  on  his  subject. 
It,  therefore,  seems  particularly  unfortunate  that  so  little  originality 
is  demonstrated.  The  expression  of  the  author's  own  views  and  a 
statement  in  the  author's  own  language  of  the  different  principles, 
would  have  rendered  Prof.  Moll's  book  not  only  more  valuable,  but 
more  refreshing  and  interesting  as  well.  As  it  stands,  it  is  a  mere 
compilation  of  usually  carefully  chosen  excerpts  from  cases  and  from 
leading  authorities,  sparsely  interspersed  with  a  few  original  sentences 
from  the  learned  author, — exhibiting  much  erudition,  which,  alas,  has 
in  large  measure  gone  to  waste.  /.  M.  W. 

Corporations.  By  J.  S.  Rumsey.  Albany:  Banks  &  Co.  1909. 
pp.  810. 

This  book  contains,  in  addition  to  the  New  York  Consolidated 
Corporation  Laws,  the  text  of  the  Rapid  Transit  Act,  the  Tax  Law 
relating  to    corporations,    Condemnation   Law,    General   Construction 

l(i799)  i  B.  &  P.  404. 

2(i9<>3)  65  L.  R.  A.,  620,  631-2. 
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Law  and  sections  of  the  Code  of  Civil  Procedure  and  Penal  Law 
relating  to  corporations.  It  is  constructed  substantially  on  the  same 
plan  as  White  on  Corporations,  but  as  it  is  not  much  over  half  the 
size  of  the  latter,  it  naturally  does  not  cover  the  ground  so  thoroughly. 
In  addition  to  the  corporation  laws  contained  in  White's  book,  Mr. 
Rumsey  gives  us  the  text  of  the  Membership  Corporation  Law  and 
Religious  Corporation  Law,  but  there  are  no  annotations  or  citations 
of  any  kind  under  the  Religious  Corporation  Law  and  only  meagre 
citations  and  annotations  under  the  Membership  Corporation  Law; 
and  in  general,  the  citations  and  annotations  under  the  various 
sections  of  all  the  laws  are  neither  so  many  nor  so  full  as  in  White's 
treatise.  On  the  other  hand,  it  does  not  contain  some  matter  which 
appears  in  White's  book,  United  States  Corporation  Tax,  Stock 
Transfer  Tax  Law  and  State  Comptroller's  rulings  relative  thereto, 
Sherman  Anti-Trust  Law  and  some  miscellaneous  provisions.  It  has 
twenty-four  pages  of  forms  as  against  three  hundred  and  twenty- 
eight  pages  in  White's. 

On  page  19,  People  ex  rel.  Cotton  Oil  Company  v.  Roberts,1  is  in- 
correctly cited  as  authority  for  a  proposition  which  it  condemns.  On 
page  142,  there  is  a  misleading  statement  as  to  one  of  the  propositions 
supported  by  Holmes  &  Griggs  Mfg.  Co.  v.  Holmes  &  Wessell  M.  Co.,2 
resulting  from  the  omission  of  the  word  "all"  after  "the  consent  of" 
and  before  "stockholders."  On  page  145,  the  general  statement  under 
Section  55  of  the  Stock  Corporation  Law,  together  with  the  citations, 
is  very  meagre  and  unsatisfactory  as  compared  with  White's  treat- 
ment of  the  same  section.  The  same  may  be  said  of  the  general 
statement  and  citations  under  Section  56  of  the  Stock  Corporation 
Law.  On  page  151,  in  connection  with  Page  v.  American  and  B.  Mfg. 
Co.,3  the  statement  is  made:  "The  court  intimated  that  it  is  within 
the  power  of  the  legislature  to  change  the  relative  voting  power  of 
stock."  The  writer  fails  to  find  any  such  intimation.  The  court  stated 
that  it  would  be  competent  for  the  legislature  to  provide  with  respect 
to  corporations  to  be  organized  in  the  future  that  the  common  or 
preferred  stock  might  be  separately  reduced  without  impairing  the 
rights  of  stockholders,  but  this  is  an  entirely  different  question.  On 
the  whole,  the  book  under  review  gives  one  the  impression  of  having 
been  hastily  prepared  and  it  does  not  seem  to  satisfy  any  need  not 
already  provided  for  by  either  White's  treatise  or  Birdseye's  Cumming 
and  Gilbert's  Consolidated  Laws.  It  sells,  however,  for  one  dollar 
less  than  White's  book  and  is  more  handy  in  size,  consisting  of  780 
pages  as  against  White's  1408,  but  these  are  the  only  two  points  of 
advantage  to  commend  it.  G.  F.  C. 

An  Index-Digest  of  Decisions  under  the  Federal  Safety  Appli- 
ance Acts.  By  Otis  Beall  Kent.  Washington:  Government  Print- 
ing Office.    1910.    pp.  ii,  294. 

This  little  book,  of  less  than  three  hundred  pages,  is  just  what  its 
title  indicates, — an  Index-Digest  of  Decisions  under  the  Federal  Act 
of     March     2,     1893,1     as     amended     by     Act     of    April     1,     1896,2 


a(N.  Y.  1898)  25  App.  Div.  13. 

2 (1892)   127  N.  Y.  252. 

8(N.  Y.  1908)    129  App.  Div.  346. 

'27  Stat.  L.,  535- 

'29  Stat.  L.,  85. 
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and  Act  of  March  2,  1903.8  The  volume  is  put  forth  under  the  auspices 
and  by  direction  of  the  Interstate  Commerce  Commission,  and  is  evi- 
dently intended  for  the  use  of  trial  counsel  engaged  in  suits  for  the 
penalties  incurred  by  railroads  for  violating  the  Act.  It  is  a  book 
which  will  prove  of  very  considerable  use  to  counsel  for  the  Govern- 
ment, the  counsel  for  the  railroads  and  the  judges  sitting  in  such  cases. 

The  Digest  is  very  full,  consisting  of  more  than  two  hundred  pages, 
divided  and  subdivided  with  the  most  minute  detail  in  a  manner  to 
enable  counsel  to  turn  to  an  authority  with  the  utmost  facility.  This 
work  is  carefully  done,  and  the  quotations  from  the  cases  are  unusually 
full,  so  that  this  portion  of  the  work  is  in  every  way  satisfactory.  This 
is  followed  by  copies  of  the  statutes  and  about  seventy  pages  made  up 
of  excerpts  from  the  most  recent  cases  which  were  unreported  at  the 
time  the  book  was  published  in  February  of  the  current  year. 

The  volume  will  be  of  no  interest  or  use  to  the  profession  in  general, 
but  will  be  most  useful  and  helpful  to  railroad  counsel. 

J.  E.  R. 
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Landlord  and  Tenant.  By  Herbert  Thorndike  Tiffany.  St. 
Paul:  The  Keefe-Davidson  Co.  1910.  Vol.  I,  pp.  xxiv,  1255;  Vol. 
II,  pp.  xxiii,  1256-2343. 

Cases  on  Estates  in  Land.  By  John  R.  Rood.  Chicago:  Calla- 
ghan  &  Co.     1909.     pp.  xv,  447. 

Corporation  Manual  (16th  ed.).  John  S.  Parker,  Editor.  New 
York:   The  Corporation  Manual  Co.     1910.    pp.  1904. 

The  Principles  of  Argument.  By  Edwin  Bell.  Philadelphia: 
Comarty  Law  Book  Co.     1910.    pp.  ix,  339. 

The  Law  of  Real  Property.  By  Raleigh  Colston  Minor  and 
John  Wurts.  St.  Paul,  Minn.:  West  Publishing  Co.  1910.  pp. 
lix,  959. 

Cases  on  the  Law  of  Equity  Jurisprudence  and  Trusts.  By  N. 
K  Abbott.     Chicago:  T.  H.  Flood  &  Co.     1909.    pp.  xi,  1047. 

A  Manual  of  Medical  Jurisprudence.  By  Marshall  D.  Ewell, 
2nd  ed.    Boston:  Little,  Brown  &  Co.    1909.    pp.  vii,  407. 

A  Treatise  on  the  Law  of  Landlord  and  Tenant.  By  H.  C.  Un- 
derhill.  Chicago:  T.  H.  Flood  &  Co.  1909.  2  vols.  Vol.  1,  pp. 
ccxxxiv,  670;  Vol.  II,  pp.  671  to  1516. 

Labor  Legislation  in.  Iowa.  By  E.  H.  Downey.  Iowa  City :  State 
Historical  Society  of  Iowa.    1910.    pp.  x,  283. 

Work  Accidents  and  the  Law.  By  Crystal  Eastman.  The  Pitts- 
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